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EJECTMENT. 


(A)  Of  the  Nature  of  the  Action,  and  Ancient  Man- 
ner of  Proceeding  in  Ejectment. 

5  Co.  105.  A  N  ejectment  is  a  mixed  (a)  action,  in  which  a  lessee  for 

9  Co.  77-  .  -^  years,  when  ousted,  shall  recover  his  term,  as  also  his 
(a)  For  it  IS        1   _  •^ 

Winrespect^^a"^ages. 

of  the  lands,  and  personal  in  respect  of  the  damages  and  costs.    Comb.  250. 

10  Mod.  177.  [It  is  also  a  possessor!/  action,  grounded  on  a  riglit  to  the  pos- 
I  Burr.  119.  session  of  the  premises  in  question  between  the  parties.  It  is 
*^*^^*  ^*  ^•^^*  always  necessary,  therefore,  for  the  plaintiff  to  shew  that  his 

lessor  had  a  right  to  enter,  by  proving  a  possession  within  twenty 
years,  or  accounting  for  the  want  of  it  under  some  of  the  ex- 
ceptions allowed  by  the  statute.] 

6  Co.  7.  Fer-  This  remedy  was  contrived  to  supply  several  defects  which  at- 
rar's  case.         tended  the  bringing  of  real  actions ;  for  in  these  the  party  could 

not  recover  any  damages,  neither  could  he  regularly  bring  a 

second  action  if  he  was  barred  in  the  first. 

(J) F.N. B. 2 so.       ftut  the  concluding  the  demandant  by  one  action  being  often- 

(c)  This  mc'  fimes  found  to  be  very  prejudicial  to  his  riijht ;  to  supply  this, 
thod  appears      ^    ,  ,      ,         .•'*•'.        .  1  •  1       ^^      1   j  *i      i    •      • 

to  have  been     ^"^  several  other  mconvcniencies  which  attended  the  bringmg 

settled  as  early  of  real  actions,  the  manner  of  forming  a  term  for  years,  and  the 

as  the  reign  of  lessee's  bringing  an  ejectment  to  recover  the  term,  thereby  to 

E    \      '  ^^^^^'^  ^^^^  ^i^^^  ^^  ^^^  lessor  of  the  plaintiff,  was  found  out,  and 

Fairfax,  si  ^^s  (b)  first  introduced  in  the  14  H.  7.  (c),  before  which  time  it 

homcjwrtcjec-  seems  that  leases  for  years  were  but  of  very  short  duration,  and 

hnncfiniKe,  le  were  generally  defeated  or  determini'd  before  any  intricate  title 

^™.i^,>«^"  could  be  decided,  and  were  such  precarious  possessions  with 

covci  a  soTi  -  i*ii  r»i/*iii         1*1* 

terme  qui  est  respect  to  the  power  wJnch  the  owner  of  the  freehold  and  mherit- 
arrere  si  bien  ance  had  over  them,  that  every  such  lessee  was  looked  upon  only 
come  cnquare  as  his  bailifl';  and  if  ousted,  could  only  have  recovered  damages 
?ermhium%t  ^^^  ^^^  ^^^^  °^  ^^^  possession ;  and  if  ousted  by  his  lessor,  he  could 
si  nid.  soil  ar-  only  seek  a  remedy  from  his  covenants. 
tetCf  donques\out  in  damages,    Bro.  Abr.  i.  Quareejecit  infra  tenninum,  p.  6.] 

It  seems  also,  that  some  time  before  the  above-mentioned  pe- 
riod, long  terms  had  their  beginning,  which,  to  secure  to  them- 
selves, the  lessees  used,  when  molested,  to  go  into  equity  against 
the  lessors  for  a  specifick  performance,  and  against  strangers,  to 
have  perpetual  injunctions  to  quiet  their  possessions.  This, 
drawing  the  business  into  the  courts  of  equity,  was  probably  one 
reason  Avhich  obliged  the  courts  of  law  to  come  to  a  resolution, 
that  they  should  recover  the  land  itself  in  an  habere  facias  pas- 
sessioiiem.  Hence  this  action  became,  and  still  continues,  the 
common  method  of  controvertmg  the  title  to  lands  and  tene- 
ments. 

As  this  resolution  brought  on  a  new  method  of  trial  unknown 
before  to  the  common  law,  it  became  usual  for  a  man  that  had  a 

right 


(A)  OfiJie  Nature  qfthe  Action,  S^c.  8 

right  of  entry  into  any  lands  to  seal  leases' of  ejectment  on  the 
lands,  and  then  any  person   tliat  next  entered  on  the  freehold 
was  an  ejector  {a).     But,  as  this  was  a  means  of  turning  any  {a)  [Theprac- 
man  out  of  possession,  because  the  lessee  would  recover  his  term  tice  of  setting 
without  any   notice  to  the  tenant  in  possession,  the  courts  of  "P  *  casual 
justice  would  not  sufTer  that  men  should  lose  their  possessions  ^y  Keelms  to 
without  any  opportunity  to  defend  them;  they  therefore  made  it  have  been  in- 
a  V        '        rule,  that  no  plaintiff  should  procectl  in  ejectment  to  troduced 
rtc    .         .  lands  against  such  a  feigned  ejector,  without  deliver-  |||-"h^j\o^^,br* 
ing  the  tenant  in  possession  a  declaration,  and  making  him  an  i  Kcb.  705. 
ejector  and  proper  defendant  if  he  pleased.  -  but  in  truth  it 

is  of  much  earlier  date.    3  Burr.  1297.] 

Tliis  was  a  proper  rule;  for  otherwise  the  court  would  be  F.  N.  B.489. 
made  instrumental  in  doing  an  injury  to  a  third  person,  because 
a  declaration  might  be  delivered  to  a  stranger,  a  feint  defence  be 
made,  and  a  verdict,  judgment,  and  execution  obtained  without 
the  tenant's  having  any  notice  of  it.  For,  though  it  is  not  to 
be  doubted  but  that  such  actions  were  brought  at  first  against 
the  real  ejectors  that  resided  in  the  possessions ;  yet  because  any 
person  that  came  into  the  land  animo  possidetidi,  was  equally  an. 
ejector  with  him  that  resided,  and  the  action,  in  strictness  of  law, 
might  be  brought  against  him,  which  might  turn  to  the  injury 
of  the  residing  possessor;  therefore  the  courts  declared  that  they 
would  not  give  judgment  unless  the  tenant  in  possession  had 
notice  of  it,  and  an  allidavit  was  made  that  he  was  served  witli  a 
copy  of  the  declaration. 

Upon  such  notice  to  the  tenant  in  possession,  and  affidavit  as  Style,  468. 
aforesaid,  the  tenant  in  possession  used  to  move  the  court,  that  J-  Ra3nii.9j. 
as  the  title  of  the  land  belonged  to  him,  he  might  defend  in  the  '^^^'  ^^^'  7^®' 
casual  ejector's  name,  which  motion  the  court,  upon  an  affidavit 
of  that  matter,  would  grant,  and  direct  that  the  suit  should  be 
carried  on  in  the  casual  ejector's  name,  the  tenant  in  possession 
saving  him  harmless.     But  the  casual  ejector  was  not  permitted 
to  release  errors  in  prejudice  of  the  tenant  in  possession,  though 
the  suit  was  carried  on  in  his  name  by  rule  of  court,  and  the 
process  for  costs  was  taken  out  against  him ;  and  he  was  obliged 
to  put  the  bond  of  the  tenant  in  possession  in  suit,  who  under- 
took to  save  him  harmless. 

Also,  by  the  ancient  practice,  such  leases  were  actually  to  be 
sealed  and  delivered,  because  otherwise  the  plaintiff  could  main- 
tain no  title  to  the  term :  they  were  to  be  sealed  too  on  the  land 
itselij  because  it  was  maintenance  to  convey  out  of  possession. 


B  2  (B)  Of 


4  ^^  EJEQTM^T. 

(B)  Of  the   Modern   Manp^/  of  Commencing   and. 
Proceeding  in  Ejectment :  And  herein, 

\,  Of  serving  the  Declaration^  Notice  to  the  Tenant  in  Possession^ 
and  entering  into  the  common  Bide. 

(a)  [Which  is  A  CCORDING  to  the  modem  practice  there  is  re^larly  no 
the  first  pro-  -^^  necessity  of  sealing  and  delivering  leases  on  the  lands ;  but 
Doe  Barnes  ^^^^  P^^'^^  ^^^  claims  a  title  feigns  a  lease,  and  in  the  name  of 
173.]  *    the  feigned  lessee  delivers  a  (a)  declaration  to  the  tenant  in  pos- 

(h]  Which  no-  session  in  the  name  of  the  casual  ejector,  who  is  also  now  some 
ticeis,  that  as  feigned  person;  on  which  declaration  there  is  (b)  notice  to  the 
eie^ctTr  does  tenant  in  possession  in  the  casual  ejector's  name. 
not  claim  title,  unless  the  tenant  appears  and  defends  his  title,  the  casual  ejector  will  suffeP 
judgmcTit  to  pass  by  default,  whereby  the  tenant  will  be  turned  out  of  possession.  [It  must 
be  signed  by  the  casual  ejector.  Barnard.  K.  B.  43.  or  by  the  nominal  plaintiff.  3  T.  R.  35 1.] 
jjThe  name  of  the  tenant  in  possession  must  also  be  prefixed  to  it;  and  when  the  possession 
of  the  disputed  premises  is  divided  between  several,  it  is  usual  to  prefix  the  names  of  all  the 
tenants  to  each  declaration ;  though  it  does  not  seem  necessary  to  prefix  more  than  the  nara« 
of  the  individual  tenant  upon  whom  the  particular  declaration  is  served.  Roe  v.  Roe, 
7  T.R.  477.11 

Salk.  255.  It  hath  been  holden,  that  the  service  of  the  declaration  ought 

(c)  [Bnt  by  the  to  be  on  the  tenant  himself,  or  his  wife,  and  that  tlie  service  on 

tice  service  on  ^"^  ^^  ^^^  children  or  (c)  servants  is  not  good ;  and   now  by 

the  child  or  the  4  G.  2.  c.  28.  it  is  enacted,   "  That  in  all  cases  between 

servant  of  the  "  landlord  and  tenant,  as  often  as  it  shall  happen  that  one  half 

tenant  is^  «  yearns  rent  shall  be  in  arrear,  and  the  landlord  or  lessor,  to 

serTce,  pro-  "  whom  the  same  is  due,  hath  right  by  law  to  enter  for  the  non- 

vided  the  affi-  "  payment  thereof,  such  landlord  or  lessor  shall  and  may,  with- 

davit  of  service  "  out  any  formal  demand  or  re-entry,  ser\'e  a  declaration  in 

state  that  it  «  ejectment  for  the  recovery  of  the  demisctl  premises ;  or  in 
was  made  on      -^  .i  1       r       .1  1  1       • 

the  premises,  ^^^^  "^^  ^^"^^  cannot  be  legally  served,  or  no  tenant  be  m 
and  afterwards  "  actual  possession  of  the  premises,  then  to  affix  the  same  upon 
received  by  <«  the  door  of  any  demised  messuage ;  or  in  case  such  ejectment 
his^wlfe"^'''^  "  ^^^^^  "^^  ^^  *^^  ^^  recovery  of  any  messuage,  then  upon 
Barnes,  175,  "  ^^^^^  notorious  place  of  the  lands,  tenements,  or  hereditaments 
176. 180.  188.  "  comprised  in  such  declaration  in  ejectment;  and  such  affixing 
^^WT  ^'  "  ?^^^^  ^^  deemed  legal  service  thereof;  which  ser\'ice  or  affix- 

and  tlmtf  ^*  "  ^"^  ^"^^^  declaration  in  ejectment  shall  stand  in  the  place  or 
though  it  "  ^t^ad  of  a  demand  and  re-entry,"  <^c. 

should  not  clearly  appear  that  the  declaration  came  to  the  hands  of  the  tenant  before  th« 
essoign  day  of  the  term.  Goodtitle  v.  Thrustoiit,  Barnes,  183.  Smith  v.  Hurst,  i  H.  Bl. 
iiep.  644.  II But,  though  such  be  the  practice  of  the  court  of  C.  P.  in  this  respect,  yet  tho 
court  of  K.  B  require  a  statement  in  the  affidavit,  that  the  declaration  was  delivered  to  th« 
tenant  before  the  essoign  day.  Roe  v.  Doe,  14  East,  441.II  The  service,  if  made  personally 
on  the  tenant  himself,  need  not  be  on  the  premises.  Savage  v.  Dent,  a  Str.  1064.  RSo,  if 
made  on  the  wife  provided  it  be  sworn,  that  she  and  her  husband  were  living  together  aft 
man  and  wife  when  the  service  was  made.  Jones  v.  Marsh,  4  T.  Rep.  464.  Doe  v.  Bayliss, 
6  T.  Rep.  765.  Goodright  v.  Thrustout,  2  Bl.  Rep.  800.  Doe  v.  Roe,  a  Bos.  &  Pull.  55- 
Jenny  v.  Lutts,  i  J\.  U.  308.  The  mere  acknowledgement  of  the  wife  that  she  has  received  a 
declaration  m  ejectment  and  given  it  to  her  husband,  jf  it  be  not  personally  served  upon  her, 
will  not  be  good  service,  GoodtiUe  v.  Badtitle,  i  B.  &  P.  384.;  but,  where  the  scivice  was 

upoa 


(B)  Of  the  Modern  Manner  qf  Commencing^  S^c.  5 

upon  the  daughter,  and  on  a  subsequent  day  the  wife  acknowledged  thst  the  had  received  tJi« 
declaration,  and  shaved  U  to  the  attomei/ ;  toho  then  read  it  over  to  her,  and  explained  •/,  upon 
which  she  then  said  thut  the  paper  should  be  sent  to  her  husband,  the  service  was  hold«i 
sufficient.  Smith  v.  Hiir.it,  i  H.  Bl.  <')44.||  But,  if  the  tenant  abscond,  or  keep  out  of  the 
way,  to  avoid  l>cin^  served,  i  if  there  lire  any  special  circumstances,  to  lerre  •  de- 

cliu^ion  on  some  pers^oii  rr^  i>  house,  or  if  that  cannot  be  done,  to  alRx  the  smme 

upon  the  door;  and  then,  on  an  ufiiJavit  of  the  circumstances,  to  move  the  court  for  a  rule 
upon  the  tenant,  to  shew  cuusc  why  the  service  mentioned  in  tlic  affidavit  should  not  be 
deemed  sufficient ;  tl>ou!,'h,  if  the  plaintilFis  awiU'e  of  the  difficulties,  it  islx'tter  to  move  prior 
to  the  service,  why  a  service  of  such  a  nature  should  not  be  sufficient.  Sprightly  v.  Dunch, 
i  Burr.  1 1 16.  Gootlritjht  v.  Noright,  i  Bl.  Rep.  190.  Fenn  v.  Dcnn,  a  Burr.  ri8i.  Gulliver 
Y.  Wagstatf;  I  Bl.  Hep.  317.] 

After  the  decliiratioii  delivered,  the  plaintifTs  attorney  (except 
as  is  above  excq)lcd  by  the  statute)  is  obh'ged  to  make  oatli  that 
l)e  deh'vercd  to  J,  IX  tenant  in  possession  of  the  premises  in 
question,  a  true  copy  of  the  annexed  declaration,  with  the 
before-mentioned  subscription,  wliich  subscription  the  deponent 
did  then  read  to  the  said  J,  D,  and  acquaint  him  with  the 
contents  tliereof. 

This  affidavit  is  to  be  positive,  that  ./.  D.  was   tenant  in  Barnard.  K.B. 

possession,  or  tliat  the  defendant  acknowledged  himself  to  be  3.^o-  4»9- 

so,  because  no  man  shoulil  be  turned  out  of  possession  widiout  i^"^^'*^  °' 

.  .         rt»  I     •.  1-11  1  t       1  /•      1  •  1     service  on  w.ir. 

a  positive  alndavit,  on  wnu  li  he  n)ay  charge  the  defendant  with  tenant,  or  C. 

perjury.  his  wife;  or 

the  wives  of 

A.  and  B.  who  or  one  of  them  arc  tenants:  neither  sufficient.     Barnes,  173,  174. The 

affidiivit  required,  where  the  declaration  is  served  in  pursuance  of  4  G.  a.  c.  a8.  is,  in  sub- 
stance, as  follows :  "  That  the  declaration  was  fixed  on  such  a  place,  bein^  the  most  notori- 
•*  ovs  part  of  the  premises  in  question  (there  lK*ing  no  pcrsou  in  possession,  on  whom  the 
•*  (!  !(1  be  legally  served) :  that  half  a  year's  rent  was  then  due  from  the  tenant : 

"  t  t  distress  was  to  be  found  on  tlie  premises  to  answer  the  arrears  then  due: 

"  that  the  late  tenant  held  such  premises  by  virtue  of  a  lease  from  the  lessor  of  the  plaintiff*; 
"  and  that  therein  is  contained  a  clause  of  re-entry  for  non-payment  of  that  rent."  Cas.  Pr, 
C.  P.  68.J 

|] Regulaily>  the  affidavit  should  be  made  by  the  person  who  Goodtitle  v. 
served  the  dechiration.     But  an  affidavit  by  a  person,  wlio  saw  Badtitle,aBos. 
the  declaration  served  upon,  and  heiurd  it  explained  to,  the  tenant  *  ^      '*^ 
in  possession,  has  been  admitted.  || 

Upon  this  affidavit  the  plaintiff  moves  for  judgment  against 
the  casual  ejector,  which  is  always  granted,  unless  the  defendant 
in  due  time  enters  into  the  common  rule  of  confessing  lease, 
entry,  and  ouster.  This  rule  being  made  by  assent  of  parties, 
an  attachment  lies  for  non-performance  of  it,  as  for  all  other 
rules  of  court  that  are  disobeyed  ;  and  this  is  all  {a)  the  remedy  («)  Salk.  259. 
which  the  parties  on  both  sides  have  for  their  costs. 

If  there  be  several  persons  that  claim  title,  the  rule  may  be 
drawn  generally  or  particularly :  generally,  as  that  J,  H,  who 
claims  tide  to  the  premises  in  question  in  his  possession  should 
be  admitted  defendant  for  such  messuages ;  and  this  puts  a  neces- 
sity on  the  plaintiff  at  the  assises  to  distinguish  by  proof  what 
tenements  are  in  each  defendant's  possession,  because  by  the  rule 
he  is  to  confess  lease,  entry,  and  ouster,  only  for  the  lands 
in  his  possession  ;  and  if  the  plaintiff  cannot  distinguish  by 
proof  what  tenements  are  in  each  defendant's  possession,   he 

B  3  caa 
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Runningtoh's 
Eject.  165. 


Reg.Tr.  32. 
Car.  2.C.B. 


Barnes,  17  a. 


JlThe  notice 
may  be  to  ap- 
pear in  the 
next  issuable 
term,  and 
judgment 
against  the 
casual  ejector 
may  be  then 
moved  for. 
Doe  V.  Roe, 
4 Taunt.  738.11 
I  Salk.  257. 

M.31G.4. 
4  T.  Rep.  r. 
E.  48  G.  3. 
1  Taunt  317. 


can  have  no  verdict  against  him,  and,  consequently,  no  judg- 
ment. 

Or  the  rule  may  be  drawn  specially,  that  J,  H.  who  claims 
title  to  such  lands,  expressing  them  particularly,  should  be 
admitted  defendant ;  and  that  supersedes  the  necessity  of  proof, 
that  the  lands  are  in  his  possession ;  and  if  the  defendant's 
attorney  will  not  give  a  note  of  the  particulars  of  the  land  for 
which  he  was  admitted  defendant,  the  plaintiff  may  sunftnon 
him  before  a  judge,  who  will  order  the  rule  thus  specially  to  be 
drawn  up,  in  case  the  party  in  possession  will  admit  himself  to 
be  defendant. 

[In  the  King's  Bench,  if  the  premises  are  situate  in  London  or 
Mlddleseoc,  and  the  notice  requires  the  tenant  to  appear  on  the 
first  day,  or  within  the  first  four  days  of  the  next  terai,  the 
plaintiff  should  regularly  move  ibr  judgment  against  the  casual 
ejector,  in  the  beginning  of  the  term;  and  then  the  tenant  must 
appear  within  four  days  inclusive  after  the  motion,  or  the  plain- 
tiff' will  be  entitled  to  judgment.  If,  however,  the  motion  be 
deferred  till  the  latter  end  of  the  term,  the  court  will  order  the 
tenant  to  appear  in  two  or  three  days,  and  sometimes  immedi- 
ately, that  the  plaintiff  may  proceed  to  trial  at  the  sittings  after 
term  ;  though  if  the  motion  be  not  made  before  the  last  four  days 
of  the  term,  the  tenant  need  not  appear  until  two  days  before  the 
essoign  day  of  the  subsequent  term.  And  should  the  notice  in 
such  case  require  the  tenant  to  appear  in  the  next  term  generally, 
the  tenant  has  the  whole  of  that  term  to  appear  in. 

In  the  Common  Pleas,  if  the  premises  are  situate  in  London 
or  Middlesex^  and  the  tenant  has  notice  to  appear  in  the  begin- 
ning of  the  term,  the  plaintiff  cannot  take  any  thing  by  his 
motion  for  judgment  against  the  casual  ejector,  for  default  of 
appearance,  unless  such  motion  be  made  within  one  week  next 
after  the  first  day  of  every  Michaelmas  and  Easter  terms,  and 
within  four  days  next  after  the  first  of  every  Hilary  and  Tritiit^ 
terms.  But  it  has  been  holden,  that  this  rule  does  not  extend 
to  the  case  of  a  vacant  possession  under  4  G.  2.  c.  28. 

In  country  causes,  though  the  declaration  be  delivered  before 
the  essoign  day  of  Easter  or  Michaelmas  term,  yet  the  tenant,  in 
both  courts,  is  allowed  till  four  days  after  the  next  issuable  (that 
is,  Hilary  or  Trinity)  term  to  appear,  and  if  the  cause  arise  in 
Cumberland^  or  in  any  other  county  where  the  assises  are  holdeu 
only  once  a  year,  the  tenant  is  not  compellable  to  appear  till  four 
days  after  the  term  preceding  the  assises.  But  in  the  King's 
Bench,  the  plaintiff  must  move  for  judgment  the  same  term 
in  which  the  tenant  has  notice  to  appear ;  though  the  practice  is 
different  in  the  Common  Pleas,  for  there  he  may  move  for  judg- 
ment at  any  time  during  the  next  issuable  term.  By  a  late  rule 
of  the  court  of  King's  Bench,  which  has  been  adopted  by  the 
court  of  Common  Pleas,  the  clerk  of  the  rules  is,  for  the  futufe, 
to  keep  a  book,  in  which  are  to  be  entered  all  the  rules  which 
shall  be  delivered  out  in  ejectments,  instead  of  that  formerly 
kept,  which  contained  a  list  of  the  ejectments  moved.   The  entry 
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i«  to  specify  tlie  number  of  the  entry ;  the  county  in  which  the 
premises  lie;  the  name  of  the  nominal  plaintifl*;  the Jfr5/  lessor 
of  the  plaintiff,  with  the  words  "  and  othcrsy^  if  more  than 
one ;  and  also  the  name  of  the  casual  ejector.  And  unless  the 
rule  for  judgment  he  drawn  up,  and  taken  away  from  the  office 
of  the  clerk  of  the  rules  within  two  days  after  tlie  end  of  the 
term  in  which  the  ejectment  shall  be  moved,  no  rule  is  to  be 
drawn  up,  or  entered,  nor  any  proceeding  had  in  such  eject- 
ment.] 

If  on  the  trial  the  defendant  will  not  appear  and  confess  lease,  {n)  But  tFit 

iitry,  and  ouster,  the  course  is  to  call  the  defendant  and  his  at-  j"d^"icnt 

•rncy,  if  he  be  within  the  rule,  and  then  to  call  the  plaintiff  ^^ualViert- 

iiiinself  and  nonsuit  him,  and  then,  upon  the  (a)  return  of  the  ment,  or  can- 

postea  {b)  judgment  will  be  given  against  the  casual  ejector.  not  be  entered 

till  ihepmtea 
c  returned,  on  which  is  indorsed,  that  the  nonsuit  was  for  want  of  confessing  lease,  entry, 
and  ouster ;  for  it  does  not  appear  that  the  defendant  has  not  complied  with  the  rule  till  after 
the  assises  at  which  the  cause  was  to  have  been  tried,  and  therefore  the  judgment  cannot  be 
entered  till  the  next  term  after  such  assises.  [And  such  is  the  practice  of  the  court  of  King's 
Bench.  Doe  on  the  dem.  of  Lord  Palmerston  v.  Copeland,  a  T.  Rep.  779.  But  in  tne 
court  of  Common  Pleas,  the  plaintiff  may,  in  this  case,  enter  up  judgment  against  the  casual 
ejector,  and  take  out  execution,  imn*cdiately  after  trial.  Thrc^morton  on  the  dem.  of  Fairfax 
V.  Bentlcy,  C.  P.  Hil.  a;  G.  3.  Ibui.]  {b)  Of  which  judgment  the  defendant  cannot  bring 
a  writ  of  error,  for  he  was  no  parly  thereto ;  and  if  he  brings  such  a  writ  in  the  name  of  the 
casual  ejector,  the  casual  ejector  l)eing  a  friend  to  the  plaintiff's  lessor,  may  either  release  the 

errors,  or  upon  a  motion  for  a  non  pros,  the  court  will  order  it  to  be  entered. But,  if  an 

infant  he  tenant  in  jK)i»session,  and  the  plaintiff  obtain  judgment  against  the  casual  ejector  for 
want  of  confession  of  lease,  entrj',  and  ouster,  and  the  infant  bring  a  writ  of  error  in  the 
casual  r;e(  tor's  name;  and  the  defendant  in  error  set  up  a  release  from  the  casual  ejector; 
upon  II  out  to  be  the  case  of  the  infant,  on  motion  on  the  writ  of  error,  the  court 

will  not  ih  a  release  to  be  pleaded  in  bar  to  such  writ  of  error,  because  no  laches  can 

be  imputed  to  the  infant  for  want  of  confession  of  lease,  entry,  and  ouster.    See  infra  n. 

If  the  plaintiff  in  ejectment,  who  is  but  a  nominal  person,  .1  Keb. 
dies,  yet  the  action  shall  not  abate;  for  if  there  be  any  other  Rep.  37a. 
person  of  the  same  name,  the  court  will  intend  him  to  be  the 
person  mentionc<l  in  the  declaration,  because  he  is  only  nominal, 
and  therefore  while  there  is  any  person  of  the  name  living,  the 
lessor  of  the  plaintiff,  who  is  only  concerned  in  the  interest,  may 
proceed  in  the  suit. 

Also  if  plaintiff,  who  is  only  a  trustee  for  the  lessor,  releases  Salk.  a6o. 

the  action,  he  may  be  committed  for  the  contempt.*  *  The  con- 

stant mode 
now  is,  to  declare  in  a  fictitious  name,  such  as  John  Doe,  &c.  for  the  lessor  of  the  plaintiff  if 
the  real  party. 

The  rule  in  the  Common  Pleas  is,  that  the  tenant  in  pos-  Carth.  a 88. 
session  shall  forthwith  appear  and  receive  a  declaration;  and  this 
supersedes  tlie  necessity  of  an  original  writ,  because  the  tenant 
is  to  appear  and  receive  a  declaration,  and  therefore  cannot  take 
any  advantage  for  want  of  an  original,  unless  a  writ  of  error ; 
but  when  a  writ  of  error  is  brought,  they  must  file  an  original, 
unless  it  be  after  a  verdict,  when  it  is  helped  by  the  statute 
18  Eliz.  c  14. 

Also  in  the  King's  Bench,  where  a  person  may  proceed  as  a  Show, 
well  by  oriffinal  as  by  bill,  there  is  no  need  of  an  original  nor  Rep.  249. 
^       ^  B  4  of  ^"^^^  *°^ 
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Priend.  of  a  latitat,  or  bill  of  ejectment ;  but  before  there  be  any  pro- 

5  Mod.  zzz'     ceedincrs,  common  bail  must  be  filed  for  the  casual  ejector,     but 
in  case'^of  a  writ  of  error,  the  party  must  file  a  bill  of  eject- 
ment,  besides  the  plea-roll,  before  the  errors  are  assigned. 
Sid  24  The  court  hath  changed  the  plaintiff  in  ejectment  after  the  de- 

(a)inCarth.3.  claration  delivered,  and  hath  (a)  enlarged  the  term  where  the 
Comb.  13.  50.  jjause  }^ath  been  long  in  agitation,  and  judgment  entered  against 
iU%lnwm   the  plaintiff  after  he  is  dead. 

enlarge  the  term;  but  in  Carth.  401,  402.  6  Mod.  130.  Comb.  iio.  Salk.  257-  it  is  said, 
that  It  cannot  be  done  without  consent  of  parties,  although  the  plaintiff  is  hung  up  by  an  in- 
iunction  in  Chancery,  or  delayed  by  a  writ  of  error  brought  in  the  Exchequer-chamber,  tor 
that  this  would  be  altering  records;  and  it  was  the  party's  fault  m  not  delivering  a  declarar 
tion  of  a  term  long  enough  to  get  judgment.  [However,  in  a  subsequent  case,  the  term  was 
enlarged  without  consent,  from  five  to  ten  years.  Gates  v.  Shepherd,  2  Str.  1272.  And  as 
the  demise  is  now  considered  to  be  mere  matter  of  form,  the  courts  feel  no  difficulty  m  al- 
tering it,  where  the  justice  of  the  case  requires  it.  Doe  v.  Pilkington,  4  Burr.  2447-  ^^"^^^ 
V.  Cole,  2  Burr.  1159.  Goodright  v.  Strother,  2  Bl.  Rep.  706.  Roe  v.  Ellis,  Id,  940. 
Vicars  V.  Haydon,  Cowp.  841.] 

2.  Of  adding  proper  Parties, 

By  HoltC.  J.  No  person  is  admitted  to  defend  in  ejectment  unless  he  be  te- 
Comb.  209.  nant,  and  is  or  hath  been  in  possession,  or  {b)  receives  the  rent, 
®  7°T^?  because  it  is  an  act  of  champerty  for  any  person  to  interpose  to 
defendant^  ^  Cover  the  possession  with  his  title.  To  make  any  person  defcnd- 
ejectment,  is  ant  with  another,  who  was  not  concerned  in  the  possession  of 
of  right;  for  the  tenements,  was  a  mischief  at  common  law,  because,  if  the 
otherwse  he  plaintiff  recovered  against  one  of  the  defendants,  the  stranger, 
uHiced  in^Ms  who  was  acquitted,  had  no  remedy  for  his  costs.  But  that  is 
inheritance,  remedied  by  8  &  9  W.  3.  c.  1 1,  whereby  costs  are  given  to  the 
by  combina-  persons  "  so  acquitted,"  unless  the  judge  certifies  immediately 
thTYaimiff  ^"  the  trial,  that  the  plaintiff  had  a  probable  cause  for  making 
end^enant        ^^^^  a  defendant. 

in  possession.    Salk.  257.    So,  the  landlord,  though  a  peer.    Comb.  339- or  a  member  of 
parliament,  must  be  joined,  if  he  applies  for  it ;  for  every  person,  who  has  any  privilege,  has 

It  by  law,  which  the  courts  cannot  compel  him  to  waive.     Salk.  256. [Such,  it  seems, 

was  the  right  of  the  landlord  at  common  law:  yet,  bystat.  11  G.  2.  c.  19.  }  13.  it  is  enacted, 
"  that  the  landlord  may,  by  leave  of  the  court,  make  himself  defendant  with  the  tenant  in 
**  possession,  in  case  he  appear;  and  in  case  such  tenant  shall  refuse  or  neglect  to  appear, 
"  judgment  shall  be  signed  against  the  casual  ejector.  But,  if  the  landlord  shall  desire  to  ap- 
"  peai-  by  himself,  and  consent  to  enter  into  the  like  rule  as  the  tenant,  in  case  he  had  aj)- 
"  peared,  ought  to  have  done,  the  court  sbnll  permit  him"  (as  the  court  often  did  permit 
before  the  passing  of  this  statute,  see  the  authorities  collected  in  3  Burr.  1290.)  "  so  to  do, 
"  and  order  a  stay  of  execution  upon  such  judgment  until  further  orders."  And  by  the  same 
statute,  $  12.  "  the  tenant  being  served  with  a  declaration  in  ejectment  must  give  notice 
**  thereof  to  the  landlord,  under  the  penalty  of  three  years'  improved  rent."  This  penalty, 
however,  does  not  attach  on  the  tenant  of  a  mortgagor  who  omits  to  give  notice  of  an  eiect- 
ment  brought  by  the  mortgagee  in  order  to  enforce  an  attornment.  Buckley  v.  Buckley, 
I  T.  R.  647.  A  lord,  claiming  by  escheat,  or  it  seems  a  mortgagee,  who  is  out  of  possession, 
(though  as  to  the  latter  it  hath  been  holden  otherwise  formerly,  Jones  v.  Williams,  Barnes, 
194.)  may  be  admitted  to  defend.  Fairclaim  v.  Shamtitle,  3  Burr.  1299.  So,  the  immediate 
heir  of  tlie  person  last  seised,  or  remainder-man  claiming  under  the  same  title  with  the 
original  landlord.  Heblethwaite  v.  Roe,  3  T.  R.  783.  n. ;  or,  a  devisee  in  trust.  Lovelock  v. 
Doncaster,  4  T.  R.  122.;  though  they  have  never  been  in  possession.  But,  if  the  person 
who  wishes  to  defend,  be  neither  tenant,  nor  actual  landlord,  but  have  some  interest  to  sus- 
tain, he  must  move  the  court,  on  an  affidavit  of  the  fact,  to  be  made  defendant  instead  of, 
©r  with  the  casual  ejector,  which  may  now  be  done  without  the  consent  of  the  tenant.  Sty. 
368.    3 Burr.  1290.   A.nd  such  new  defendant  may  give  a  rule  to  reply,  and  non  jjtos.  the 

plaintiif. 
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plaintiff,  but  cannot  have  costs.   Goodright  v.  Badtitle.  i  Bl.  Rep.  763.  And  in  no  event 
It  be  pennitted  to  a  lessee  to  defend  done  against  his  landlord,  or  those  who  claim  under  him 

on  a  supposed  defect  of  title.    Driver  ▼.  Lawrence,  a  Bl.  Rep.  1259.] B"^  a  landlord 

nay  refuse  to  be  made  defendant.     Salk.  456.  pi.  6. Where  it  was  moved,  that  the  wife 

of  the  lessor  oi  the  plaintiff'  might  be  made  defendant,  the  plaintiff  *s  title  being  by  a  pre- 
tended marriage,  which  was  controverted,  and  the  court  i nclincd  accordingly;  but  perceiving 
it  to  be  a  tricK  to  gain  time,  and  so  to  put  off  the  trial,  it  was  refused.  Salk.  257.  —  One 
who  is  only  a  trustee  need  not  be  joined.  Comb.  331.  ■■  ■  If  a  material  vritness  is  also 
made  a  defendant,  the  right  way  is  for  him  to  let  judgment  go  by  default;  but,  if  he  pleads, 
and  by  that  means  admits  himself  tenant  in  i>ossession,  the  court  will  not  afterwards  upo» 
motion  strike  out  his  name.    Dormer  v.  Fortescue,  Mich.  9  G.  a. 

In  ejectment,  where  there  are  two  defendants  for  the  same  Vent.  1$$. 

premises,  and  one  appears  and  confesses  lease,  entry,  and  ouster,  a  Vent.  195.   • 

and  the  other  does  not,  the  plaintiff  cannot  proceed  against  the  W  [f"e  prac- 

other,  but  he  must  be  nonsuited,  because  botli  tlie  defendants  ^^^^  \^  ^^^  ^^ 

not  admitting  the  demise,  and  the  plaintiff  not  proving  an  actual  proceed 

entry  and  demise,  he  cannot  maintain  his  declaration  {a).     But,  aminsttheono 

if  there  appeared  any  covin  between  such  person  not  appearing,  ^  ^^   ^\  fP* 
II      I    ^         n    \  ^     \   '      rr     \  -ii  i       •     i         °    P^ur,  and  to 

and  the  lessor  of  the  planum,  the  court  will  stop  the  judgment  enteraverdia 

against  the  casual  ejector,  for  the  part  of  him  who  appeared,  against  the 
and  oblige  him   who  did  not,  to  release  the  costs,  because  a  other,  indor- 
dcclaration  was  delivered  to  each  of  them  for  their  respective  ""^  ^"th  ^ 
parts;  and  therefore,    where  one  does   not   pay  obedience  to  cause  of  such 
the  rule,  the  plaintiff  has  judgment  against  the  ejector  for  his  verdict,  which 
part  only.  a«  to  that  de- 

fendant  en- 
titles the  plaintiff  to  judgment  against  the  casual  ejector.    Claxmore  ▼.  Searl^  i  Ld.  Raynu 
72^.    Thrustout  V.  Foot,  Barnes,  149.    Ellis  v.  Knowles, /(f.  1 74. 

And  where  there  are  several  defendants  to  whom  the  plaintiff  »  Keb.  5*4. 

delivers  declarations,  that  are  severally  concerned  in  interest,  II '"  the  ca^e  of 

and  the  plaintiff  moves  to  join  them  all  in  one  declaration,  yet  tenants  in 

the  court  will  not  do  it ;  but  the  plaintiff  must  deliver  several  common,  or 

declarations  to  each  of  them ;  because  each  defendant  must  have  coparceners, 

a  remedy  for  his  costs,  which  he  could  not  have  if  they  were  ^"^^®  actual 
.  .         ouster  is  (IC" 

joined  in  a  declaration,  and  the  plaintiff  prevailed  only  against  ^ied,  they  may 

one  of  them.     And  by  tliis  means  the  plaintiff  might  have  a  confess  it,  un- 
tenant of  his  own,  defendant  with  others,  in  order  to  save  the  der  a  special 
COSU.  order  of  the 

court,  that  it 
shall  be  without  prejudice ;  Doe  v.  Roe,  Anstr.  86.  or  the  confessing  of  ouster  may  be  wholl/ 
omitted  in  the  rule.    Doe  v.  Roe,  2  Taunt.  397.II 

[But,  where  several  ejectments  are  brought  for  the  samep'e-  Grimstoner. 
mises,  upon  the  same  demise,  the  court  on  motion,  or  a  judge  at  Burgers, 
his  chambers,  will  order  tliem  to  be  consolidated.]  Barnes,  176. 

3.  Of  the  Costs. 

The  parties  by  entering  into  the  common  rule  are  under  the  Salk.  251. 
power  of  the  court,  by  virtue  whereof  the  court  awards  costs,  [If  a  verdict  b« 
which  being  taxed  by  the  master,  if  demanded  of  the  party,  and  ^Jfenjant  or 
he  refuses  to  pay  them,  the  court  on  affidavit  thereof  will  grant  the  plaintiff  be 
an  attachment.  nonsuited  for 

any  other 

causa 
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cause  than  the  want  of  confession  of  lease,  &c.  the  defendant  must  tax  his  costs  on  the  postea, 
as  in  other  actions ;  and  sue  out  a  capias  ad  satisfaciendim  for  the  same  against  the  plaintifl^ 
which  he  must  shew,  under  seal,  to  the  plaintiff's  lessor,  and  at  the  same  time  serve  him  with 
a  copy  of  the  consent-rule;  and  if  the  lessor,  being  required,  refuse  to  pay  the  costs,  the 
court,  on  motion,  will  grant  an  attachment  against  him.  Tilly  v.  Baily,  M.  6  G.  2.  —  If  the 
lessor  of  the  plaintiff  die  before  the  commission-day  of  the  assises,  and  the  plaintiff  be  after- 
wards nonsuited,  because  the  defendant  did  not  confess  lease,  &c.  the  executor  of  the  lessor 
of  the  plaintiff  is  not  entitled  to  costs.  Thrustout  v.  Badwell,  a  Wils.  7.  Doe  v.  Ford, 
a  Smith,  407.  But,  if  he  die  after  the  trial  of  the  cause,  the  executor  shall  have  the  costs, 
which  had  been  taxed  on  the  consent-rule.  Goodright  v.  Holton,  Barnes,  119.  [JThis  case, 
it  is  observed  by  Mr.  Adams,  in  his  Treatise  on  Ejectments,  pag.  262.,  is  rather  unintelligible, 
unless  it  means  that  the  lessor  of  the  plaintiff  had  waived  his  right  to  a  Ca.  sa,  or  Fi.fa.  on 
the  judgment,  and,  at  the  defendant's  request,  had  taxed  his  costs  on  the  consent-rule  m  lieu 
thereof.|(  — If  the  tenant  appear,  confess  lease,  &c.  and  a  verdict  be  given  against  him  on  the 
trial,  the  judgment  thereupon  is  entered  against  the  tenant,  on  which  the  plaintiff  may  take 
out  execution,  as  in  ordinary  cases  j  for  this  is  not  a  case  provided  for  by  the  rule. 
Runningt.  415.] 

a  Lev.  66,  And  although  the  plaintiff  in  ejectment  be  but  a  nominal  per- 

^  ^^',^°9*      'son,  yet  if  he  be  not  to  be  found,  or  if  he  be  not  able  to  pay 
Str  Aoi^^       ^^  costs,  the  attorney  or  solicitor  is  liable,  or  may  be  com- 
mitted until  he  pay  the  costs,  or  produce  a  plaintiff  that  is  able 
to  pay  them. 

So,  if  a  stranger  carries  on  a  suit  in  another's  name,  who  has 
a  title,  and  yet  is  so  poor  that  he  cannot  pay  costs ;  in  case  he 
fails,  upon  affidavit  of  this  matter,  the  court  will  order  such  per- 
son, who  carries  on  the  suit,  to  pay  costs  to  the  defendant. 
Str.694.  If  an  infant  delivers  a  declaration   to  the  defendant,  some 

*  B '^'  ^^5*  friend  or  guardian  must  be  set  up  as  plaintiff  to  answer  the 
K.  B.  140.  defendant's  costs ;  but,  if  such  person  dies  insolvent,  so  that  the 
a  kel.  55.  defendant  has  no  remedy,  by  this  rule  the  infant  himself  must 
pi.  17.  [Ca.  answer  the  costs,  because  the  rule  was  entered  into  for  the 
^T^'i  WUs  ^"^^"^'^  benefit ;  and  even  infants  must  not  disturb  the  possession 
13*0.  Previ-  of  others  by  unlawful  entries,  without  being  punished  with  costs, 
ously,  however,  to  any  motion  in  court,  inquiry  should  be  made,  whetlier  tliere  be  a  real  and 
substantial  plaintiff  or  not  ?  for  on  inquiry,  the  guardian  may  undertake  to  pay  the  costs,  in 
which  case  the  court  would  probably  decline  to  interpose.  Cowp.  128.  — It  hath  likewise 
been  holden,  that  upon  the  death  of  the  plaintiff's  lessor,  proceedings  may  be  stayed,  till  the 
plaintiff  shall  have  given  the  defendant  security  for  his  costs.  East  v.  Nonelly,  Barnes,  147. 
Thrustout  V.  Grey,  2  Str.  1046.  So,  where  an  ejectment  was  brought  on  the  demise  of  a 
person  residing  at  Antigua,  Cusack  v.  Jones,  H.  22,  G.  3.  B.  R.;  and  in  another  case,  where 
the  lessor  of  the  plamtiff  resided  in  Ireland,  the  plaintiff  was  compelled  to  give  the  defendant 
a  similar  security.  Denn  v.  Fulford,  2  Burr.  117 7.  In  the  latter  case,  the  ejectment  was 
brought  under  the  direction  of  the  court  of  Chancery,  where  the  bill  was  retained  till  after 
trial  of  the  ejectment,  and  security  had  been  there  given  to  the  amount  of  40/.  But  except- 
ing such  instances,  and  that  ofa  former  ejectment,  the  court  will  not  compel  the  lessor  of 
the  plaintiff  to  give  security  for  the  costs.    Doe  v.  Alston,  i  T.  R.  491.] 

I  Keb.  Rep.  If  there  be  baron  and  feme  lessors  in  ejectment,  and  one  dies 

t^^.  pi.  I.        after  entering  into  the  rule,  the  surviving  person  is  liable  to  pay 
costs. 

If  ejectment  be  brought  to  be  tried  at  bar  to  bring  a  matter  in 
question,  as  the  validity  of  a  will,  and  a  parcel  of  land  be  inserted 
m  the  declaration,  which  is  not  concerned  in  the  question,  but  to 
which  the  plaintiff  hath  undoubted  right,  and  the  defendant  con- 
fess  lease,  entry,  and  ouster  of  the  whole,  not  observing  this 
part,  the  plaintiff  shall  not  on  tliis  account  be  excused  from  the 

1 2  costs ; 


(C)  In  what  Case  the  Ancient  Form  is  to  be  adhered  to.  1 1 

costs ;  but  the  court  will  give  the  defendant  leave  to  retract  his 
confession   as  to  this  parcel.     The  like  was  done  in  (/i)  a  case  (a)  Mich, 
where  a  parcel  of  copyhold  land  was  inserted  in  the  declaration,  a?  Car.  i. 
which  was  not  touched  by  the  will,  no  surrender  being  made  to  ^Rbetwcc* 
the  use  of  the  «iU.  0^>^„«"'' 

li  If  the  lessor  of  the  plaintiff  abandon  the  action  after  the  Smith  v.  Bar- 
appearance  of  the  tenant  or  landlord,  and  refuse  to  join  in  the  nardiston, 
consent-rule,  he  is  holden  not  liable  for  the  defendant's  costs,  *  B'- "^ep. 904. 
because,  until  he  has  put  his  signature  to  the  rule,  he  is  not  con- 
sidered as  consenting  to  proceed  against  tlie  new  defendant. 

If  the  lessor  of  the  plaintiff  sue  in  fomid  pauperis^  he  will  be  Doe  v.  Tms- 
dispaupered  in  case  of  vexatious  delay;  though,  it  would  seem,  »eI,6East,505. 
not  ti  to  pay  the  defendant's  costs. 

\\  icre  are  several  defendants,  the  lessor  of  die  plaintiff  Taylor  v. 

may  pay  costs  to  which  of  them  he  pleases.  ||  Horde,  i  Burr. 

^  ^  ^  ^60.  88.   Anon.  %  Sid.  i6j. 

(C)  In  what  Case  the  Ancient  Form  is  still  to   be 

adhered  to. 

TTTHERE  the  houses  or  things  for  which  the  ejectment  is  {b)  But  by 
brought  are  {b)  empty,  in  such  case  no  declaration  can  be  4G.a.c.a8. 
delivered,  nor   affidavit  made  thereof,  by  reason  of  which  the  |,etweenTand- 
courtcannot  proceed  to  give  judgment  against  the  casual  ejector;  lord  and  te- 
and  therefore  it  is  necessarj'  to  proceed  the  old  way,  by  sealing  nant,  in  case 
a  lease  on  the  land,  and  giving  rules  to  plead,  and  when  these  ^^^^^  ^  "^ 
nilfs  for  pleading  are  out,  affidavit  must  be  made  of  the  whole  sidinTin^ho 
ni  Iter;  upon  which  the  court  grants  judgment.      But  (c)  there  house,  or  in 
can  be  no  judgment  against  the  casual  ejector  without  moving  the  case  the  decla- 
court  for  that  purpose,  though  the  rules  for  pleading  are  out,  r*^^P  *^^"°* 
because  the  court  will  not  grant  any  judgment  against  the  casual  ^J^  \^  jg 
ejector,  who  is  only  nominal,  without  such  proper  affidavit,  lest  sufficient  to 
otherAvise  a  third  person  should  be  tricked  out  of  his  possession,     affix  it  to  the 

door  of  the 
house  or  on   some  notorious  place  on  the  lands,  in  case  the  ejectment  be  for  lands.    [But  a 
ver)'  little  matter  is  sufficient  to  retain  the  possession  ;  and  therefore  where  the  tenant  had 
left  some  beer  in  the  cellar,  and  the  landlord  proceeded  as  on  a  vacant  possession,  the  judg- 
ment was  set  aside.    Savage  v.  Dent,  a  Str.  1064.]    (r)  Salk.  255. 

So,  if  the  tenant  in  possession  kept  his  door  shut,  it  was 
thought  the  best  way  to  seal  a  lease  on  the  land,  and  proceed  in 
the  old  way :  but  in  this  case  it  seems,  that  if  the  practice  and 
fraud  of  the  tenant  be  made  appear  to  the  court  by  affidavit,  the 
court  will  grant  judgment  against  the  casual  ejector  nisi. 

It  has  been  held,  that  where  a  corporation  is  lessee  of  the 
plaintiff,  they  must  give  a  letter  of  attorney  to  some  person  to 
enter  and  seal  a  lease  upon  the  land,  for  a  corporation  cannot 
make  an  attorney  or  bailiff  but  by  deed,  nor  can  they  appear 
but  by  making  a  proper  person  their  attorney  by  deed.  They 
cannot  therefore  enter  and  demise  upon  tlie  land  in  person  as  na- 
tural persons  can ;  nor  can  they  substitute  an  attorney  to  enter 

into 


12  EJECTMENT. 

(a)  But  in  into  a  rule  for  their  costs;  nor  will  an  attachment  go  against 
Carth.  390.  thejn  for  disobedience  to  that  rule,  and,  by  consequence,  they 
Ball"  i/eiect-  ^^®  P"^  ^^  ^^^^  ^"  (")  actual  lease  upon  the  land,  which  lease 
ir^nt,  where  must  try  their  title,  and  then  the  attorney  may  proceed  in  the 
the  plaintiff  common  method,  which  is  not  altered  by  the  said  statute, 
declared  upon  .      ^     ,     ,       . 

a  demise  made  to  him  by  the  aldermen  and  burgesses  —  without  setting  forth  that  it  was  by 
deed,  or  under  the  seal  of  the  corporation ;  on  a  writ  of  error,  it  was  held  well  enough ; 
and  that  this  being  a  fictitious  action  to  try  the  title,  the  demise  need  not  now  be  set  out  to 
have  been  by  deed,  i  Ld.  Raym.  136.  [And  the  law  is  the  same  before  verdict;  for  in 
Farley  on  the  demise  of  the  Mayor,  &c.  of  Canterbury  v.  Wood,  Kent  Summ.  Ass.  1794, 
where  the  declaration  stated  the  lease  to  have  been  made  to  the  plaintiff  under  the  common 
seal  of  the  cor[)oration  ;  it  was  objected  that  the  lease  ought  to  be  proved ;  but  Lord  Kent/on 
said,  that  by  the  common  rule  and  appearance  the  lease  was  admitted  as  stated.  Runningt. 
150.  If  a  corporation  be  aggregate  of  many,  they  may  set  forth  the  demise  in  the  declara- 
tion without  mentioning  the  christian  names  of  those  who  constitute  the  corporation  ;  but,  if 
the  corporation  be  sole,  the  name  of  baptism  must  be  inserted ;  because  in  the  former 
case,  the  name  wholly  consists  in  its  character;  in  the  latter,  in  the  individual  person  ;  there- 
fore, there  cannot  be  a  sufi&cient  specification  of  that  person  without  mentioning  his  name. 
Dy.  86.] 

(b)  [But  there  Another  instance,  where  the  old  metliod  is  still  to  be  observed, 
seems  to  be  no  jg^  where  the  several  interests  of  the  lessors  of  the  plaintiff  are 
ioToing  even  "°^  known :  and  there  it  is  a  good  way  to  seal  a  lease  ujwn  the 
in  this  case;  premises,  lest  they  should  fail  in  setting  out  in  their  declaration* 
inasmuch  as  the  several  interests  which  each  man  passes,  {b) 

by  the  com- 
mon rule,  according  to  the  modern  practice,  the  lease  would,  of  course,  be  admitted :  and 
though  there  be  several  defendants,  yet  each  appears  and  defends  only  for  such  part  of  the 
premises  as  is  in  his  possession.    Runningt.  151.] 

So,  where  the  proceedings  are  in  an  inferior  court,  there^ 
they  must  proceed  by  actually  sealing  a  lease,  because  they  can- 
not make  rules  to  confess  lease.  Sec,  in  as  much  as  such  courts 
have  not  an  authority  to  imprison  for  disobedience  to  their  rules* 
And  the  reason  is,  the  inferior  courts  having  but  a  limited  au- 
thority cannot  make  any  new  rules  to  bind  persons  that  do 
not  come  in  by  proper  process  of  such  courts ;  but  tlie  courtf 
above,  having  an  unlimited  authority  in  every  thing  within  their 
jurisdiction,  shall  bind  any  person  that  consents  to  their  rules  : 
and  therefore  in  such  inferior  courts,  the  lease  is  sealed  on  the 
land,  and  the  defendant  tries  the  title  in  the  name  of  the  casual 
ejector,  to  save  expence. 

If  an  ejectment  be  brought  in  an  inferior  court,  and  a  /labeas 
iot-pus  be  brought  to  remove  it,  and  the  plaintiff  in  ejectment  de- 
clare against  the  casual  ejector,  there  may  be  a  rule  to  confess 
lease,  S^c,  as  if  he  had  originally  declared  in  the  court  above, 
and  the  court  will  not  grant  a  procedendo. 
a  Keb.  119.  If  a  habeas  coi^pus  be  brought  to  remove  a  cause  in  ejectment 

lo^fvrTce^^  ^"^  ^^  ^"  inferior  court,  and  the  lands  lie  within  their  jurisdic- 
dendo,  if  the  ^^°"'  ^"^  ^^^  lessor  of  the  plaintiff  seal  a  lease  on  the  premises, 
inferior  court  ^^  courts  above  will  grant  a  j)rocedendo,  because  the  title  of  the 
has  not  an  ex-  land  is  a  local  matter,  properly  within  the  jurisdiction  of  the 

Sni"""'"  ^^"^^  ^^^^.^'  '^^^^^'  ^^  ^^^y  proceed  regularly,  they  shaU  not 
be  prohibited;  but,  if  the  lessor  has  not  isealed  a  lease  on  the 
premises,  they  will  not* 

But, 


(P)  Of  the  Declaration  in  Ejectment.  13 

But,  if  the  lands  lie  partly  within  the  Cinque  Ports  and  partly  Hull  v. 
without,  the  defendant  cniniot  plead  above  the  jurisdiction  of  the  Himhes, 
Cinque  Ports ;  for  though  the  land  be  local  matter,  yet  the  de-  *        *  ^** 
mise  is  transitory  and  triable  any  where ;  therefore,  though  the 
plaintiff  may  lay  his  action  for  that  which  lies  within  an  inferior 
jurisdiction  in  the  court  below,  if  he  takes  proper  measures  for 
that  purpose;  yet,    if  he  will  lay   it  above,  since  the  demise  is 
transitory,  the  defendant  cannot  stop  his  proceeding,  because 
the  courts  above  for  such  transitory  matters  have  a  proper  juris- 
diction. 

If  the  defendant  in  an  inferior  court  enter  into  a  rule  to  con-  Moore,  86. 
fess  lease,  St-c,  and  the  cause  be  removed  by  habeas  coypjis,  and  Keb.  78i. 
the  judge  of  the  inferior  court  grant  an  attachment  against  the 
defendant  for  disobedience  to  the  rule,  the  suj>erior  court  will 
grant  an  attiichmcnt  against  such  judge  for  compelUng  obedience 
to  their  rules,  and  thereby  obstructing  the  business  of  the  supe- 
rior courts,  since  the  defendant  is  not  bound  by  the  rule  he  en- 
tered into  in  the  inferior  court,  such  rule  being  only  the  practice 
i)f  tlie  superior  courts. 

(D)  Of  the  Declaration  in  Ejectment :  And  herein, 
I.   Of  'what  Things  an  Ejectment  will  lie, 

A  N  ejectment  does  not  lie  for  a  rent  or  common  appendant,  or  Cro.  Car.  4oi» 
'^  other  things  that  lie  merely  in  grant,  because  these,  being  Cro.  Ja.  146. 
{a)  incorporeal  things,  are  in  their  nature  invisible,  qius  tieque  r^A  b  t  f  *^**' 
tangi  nee  videii  possunt ;  and  therefore  not  capable  of  being  de-  common  ap- 
livered  in  execution,  [b]  pendant  or 

appurtenant 
ejectment  will  lie,  because  the  sherifT  may  give  possession  of  such  common,  by  giving  pos- 
•ession  of  the  land  to  which  it  belongs.     Newman  v.  Holdm^fast,  Str.  54.     Andr.  107.     So, 
it  will  lie  for  so  many  acres  of  land  with  common  of  pasture,  cum  periinentiis.    Baker  v.  Roe. 
Ca.  temp.  Hardw.  127.] 

So,  an  ejectment  does  not  lie  de  quodam  rividOy  Sfc.  aqua  Challener  r. 
£ursu,  called  locar  in  Z.,  for  rivulus  sive  aqua  airsus  lies  not  in  T^?^^*  ^^' 
demand;  for  no7i  moratur^  but  is  always  flowing;  nor  (c)  can  Ydv  tai 
execution  by  habae  facias  seisinam  be  made  thereof,  and  there-  Brownl.  142. 
fore  the  action  ought  to  be  of  so  many  acres  of  land  aqua  coopert :  S.  C  Poph. 
but  if  the  land  under  the  river  does  not  belong  to  the  plaintiff,  ^J^'9:^^^* 
but  the  river  only,  then  upon  a  disturbance  the  remedy  is  by  f^^.^hich  ' 
action  upon  the  case  only.  seems  con- 

trary, (c)  For  this  reason  an  ejectment  does  not  lie  depiscaria  in  such  a  river  more  than  of  a 
common  apprendre  or  rent :  adjudged  upon  a  writ  of  error  upon  a  judgment  out  of  Ireland, 
and  the  judgment  for  this  reason  reversed.  Cro.  Car.  492.  8  Mod.  277.  But  ./one*  said, 
perhaps  an  assise  would  lie  for  it,  because  it  is  prqficuum  in  certo  loco  capiend.  4-  vide  Cro.  Ja. 
146.  [And  in  the  case  of  the  King  v.  Old  Alresford,  i  T.  R.  364.  Ashhurst  J.  is  reported  to 
have  said,  **  there  is  no  doubt  but  that  a  fishery  is  a  tenement.  Trespass  will  lie  for  an  injury 
"  to  it,  and  it  may  be  recovered  in  ejectment."]  An  ejectment  lies  pro  stagno,  because  ia 
law  the  word  stagnum  comprehends  both  land  and  water.  Yelv.  143.  Co.  Litt.  5.  Re^^ist* 
a  17.  — —  So,  de  gur^te  is  good  for  the  same  reason,    Co.  Litt.  $* 

So, 
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Pemble  v. 
Stern,  ad- 
judged. I  Lev. 
ai2.   Sid.  416. 
S.C.  adjudged. 

Cro.  Ja.  150. 
said  to  have 
been  adjudged. 
Sid.  161.  Lev. 
114.  S.  P.  ad- 
mitted. 

Comyn  v. 
Kincto,  ad- 
judged.   Cro. 
Ja.  150.  Noy, 
I  a  I.  S.C.  Ro. 
Rep.  483.  S.C. 
cited.    Hard. 
57.  S.C.  cited 
to  be  ad- 
judged, Carth. 

Ward  V.  Pe- 
tifer,  Cro.  Car. 
262. 


Wheeler  v. 
Thompson, 
Hard.  303. 
401. 

Rex  V.  Stoke, 
aT.R.  453- 

Dal.  95. 
(a)  In  Hard. 
58.  a  case  is 
cited  to  have 
liide,  3  T,  R. 


EJECTMENT. 

So,  an  ejectment  does  not  lie  de  pannagioy  because  this  is  only 
the  masts  that  fall  from  the  trees  which  the  swine  feed  on,  and 
not  part  of  the  soil  itself,  as  the  herbage  is. 

But  an  ejectment  lies  of  a  boilary  of  salt ;  that  is,  where  a  man 
hath  no  inheritance  in  the  soil  in  which  there  is  a  well  of  salt- 
water, but  only  a  lease  or  grant  of  so  many  buckets  of  the  water 
as  will  arise,  (which  are  called  the  boilaries,)  and  these  are  with- 
held from  him,  he  may  bring  his  ejectment  for  so  many  boilaries 
as  his  grant  was. 

So,  an  ejectment  lies  for  a  coal-mine,  because  it  is  not  to  be 
considered  as  a  bare  profit  apprender  ;  but  a  coal-mine  compre- 
hends the  ground  or  soil  itselfj  which  may  be  delivered  on  the 
execution;  and  though  a  man  may  have  a  right  to  the  mine 
without  any  title  to  the  soil,  yet  the  mine  itself  being  fixed  in  a 
certain  place,  the  sheriff  has  a  thing  certain  before  him  to  deliver 
in  execution. 
Z77.    4  Mod.  143.    Comb.  aoi.    Show.  Rep.  364.    Salk,  355.     i  Burr.  627. 

An  ejectment  lies  pro  prima  tonsurdy  that  is,  if  a  man  hath 
the  grant  of  the  first  grass  that  grows  on  the  land  every  year,  he 
may  recover  it  in  ejectment  of  him  that  withholds  it  from  him; 
for  the  first  grass,  or  prima  tonsurd^  is  the  best  profit  and  grant 
of  the  property ;  and  therefore  he  that  hath  it  shall  be  esteemed 
the  proprietor  of  the  land  itself  till  the  contrary  be  proved  ;  for 
the  after-grass  or  feeding  is  in  the  nature  of  commonage.  As, 
therefore,  he  that  hath  the  first  grass,  or  totisura,  has  the  most 
signal  profit  of  the  land,  and  may  keep  it  longrer  or  shorter  on 
the  land,  according  to  the  seasonableness  of  the  year,  it  is  but 
reasonable  to  give  him  this  remedy  against  the  person  that  ousts 
him  of  it,  especially,  when  it  is  a  fix^  determinate  thing,  which 
the  sheriff  may  put  him  in  possession  of,  which  distinguishes  it 
from  a  right  of  common  or  other  profit  apprender :  for  the  com- 
moner cannot  assign  any  one  acre  which  he  hath  a  right  to  se- 
parate from  the  rest  of  the  commoners ;  whereas  the  grantee  of 
the  first  grass  has  in  reality  a  right  to  the  land  itself  till  the  crop 
be  taken  of!';  for  no  man  can  enter  on  the  land  till  that  be  off, 
without  being  a  trespasser. 

So,  an  ejectment  lies  pro  herbagio,  because  the  herbage  is  the 
most  signal  profit  of  the  soil,  and  the  grantee  hath  at  all  times  a 
right  to  enter  and  take  it. 

JI  So,  an  ejectment,  it  seems,  will  lie  on  a  demise  of  the  hay- 
grass  (before  severance)  and  aftermath.  || 

So,  an  ejectment  lies  {a)  pro  pasturd  centum  cfoiwn  ;  that  is, 
for  so  much  land  as  will  feed  one  hundred  sheep. 

been  adjudged,  that  ejectment  lay  not  de  pasturd ;  [but  see  Rex  v.  Piddlerent- 
77».    Rex.  v.  Tolpuddle,  4  T.  R.  671.    Burt  v.  Moore,  5  T.  R.  329.] 


Although 
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Althoiipfli  tithes  are  esteemed  part  of  the  incorporeal  inherit-  Cro.  Car.  301. 
ance,  ami  by  tlie  common  law  were  only  of  ecclesiastical  conu-  Jon-3»i.»Ld- 
sance,  yet  being  in  the  hands  of  lay  proprietors,  they  are  now      ^v")'^  ^^'* 
considered  as  a  temporal  estate:  for  by  the  32  H.  8.  c.  7.  it  is  [a)  This  re- 
provided,  that  every  (a)  lay  person  having  any  estate  of  inhe-  medy  is  given 
ritance,  freehold,  right,  term,  or  interest  in  tithes,  and  being  P"'^  ^^  '»>- 
thereof  disseised,  ousted,  wronged,  or  otherwise  kept  from  the  "nYtller^re 
same,  shall  have  his  remedy   in  the  courts  of  law  for  them  in   the  act  of  par- 
like  manner  as  for  lands ;  and  hence  it  is  that  an  ejectment  lies  liament  leaves 
for  tithes.  spiritual  per- 

sons to  pursue 
their  old  remedy  in  the  spiritual  court     Co.  Litt.  159.     Dyer,  116. 

An  ejectment  lies  pro  rectoridy  because  a  rectory  consists  of  a  Latch.  6». 
church,  glebe- lands,  and  tithes. 

It  was  formerly  held,  that  an  ejectment  did  not  lie  pro  ca^  nCo.  %$- 
pelldy  because  it  was  res  sacray  which  was  not  demisable ;  but  Style,  101. 
now  since  it  is  become  a  lay  inheritance,  it  is  recoverable  in  ^*^^*  ^*!j^ 
ejectment,  as  other  lay  estates;  but  it  must  be  demanded  by  ^.^    fin  au 
the  name  of  a  messuage,  or  it  is  not  formal.  ejectment 

for  a  chapel 
and  lands  in   Hampstcad^    the  court  refused  to   make  the  chaplain   a  defendant,   quoad 
his  right  of  entry  mto  the  chapel  to  perform  divine  service.     Martin  v.  Davis,  a  Str.  914. 

a  Barnard.  K.  B.  %%. In  the  case  of  the  King  v.  Bishop  of  London,  it  was  said   {in 

argument^y  that  an  ejectment  would  lie  for  a  prcbendal  stall,  after  collation  or  admittance^ 
for  then  it  becomes  a  freehold,    i  Wils.  14.) 

a.  What  shall  be  a  sufficient  Description  of  those  Things  for 
-johich  an  Ejectment  will  lie* 

In  this  action  the  law  requires,  that  the  thing  demanded  be  (*)  [At  thh 
so  particularly  specified,  that  the  sheriff  may  certainly  know  what  ^^y*  however, 
to  give  the  possession  of,  if  the  plaintiff  should  recover  [b) ;  for  otherwise. 
the  judgment  is  in  order  to  execution,  and  the  judgment  would  The  sheriff, 
be  vain,  if  execution  could  not  be  had  of  the  thing  specifically  now,  delivers 
demanded.     But  the  judges  did  not  confine  themselves  to  those  po^^sswn  ac- 
rules  which  govern  the  praecipe,  but  allowed  some  things  to  be  direction  of 
recovered  in  this  action,  which  could  not  be  demanded  in  a  the  plaintiff, 
praecipe ;  because,   since  the  establishment  of  that  real  action  who  therein 
(c),  many  things  have  been  added  and  improved  by  art,  and  ^^!^^  ^* 
acquired  new  appellations  that  are  perfectly  understood  now  by  pfa^intiffhim- 
the  law,  which  are  not  found  in  the  ancient  law-books ;  and  as  self  must  nov 
men  began  to  contract  by  new  names  which  were  not  known  in  *A«^;  the  sheriff 

the  old  law,  so  it  was  reasonable  to  suffer  the  remedy  to  follow  *^^f  ^{^'*^^    . 
.  1  ^  f.       r  ,  •'  under  the  writ 

the  nature  of  such  contracts.  he  \^  ^  de- 

liver possession  of;  and  is  to  take  possession,  at  his  peril,  only  of  what  he  has  title  to  ;  for  if 
he  takes  more  than  he  has  recovered,  and  proved  title  to,  the  court  will,  in  a  summary  way, 
set  it  right.  I  Burr.  629.  5  Burr.  2673.]  (c)  Hence  it  is  said  in  Palm.  337.  by  Not/f  arguendo^ 
that  an  ejectment  will  lie  of  a  hop-yard.  [So,  it  will  lie  for  alder  car  ;  a  well-known  term  ia 
Norfolk  for  land  covered  with  alders.  Barnes  v.  Peterson,  a  Str.  1063.  So,  for  a  beast-gate^ 
a  provincial  term  in  Suffolk,  importing  land  and  common  for  one  beast.  Bennington  v.  Good- 
title,  id.  1083.  Andr.  106.  S.  C.  So,  for  a  cattle-gate,  a  Yorkshire  term,  said  to  be  synony- 
mous with  beast-gate.    Metcalf  Y.  Roe,  Ca.  temp.  Hardw.  io6.    i  T.  R.  137- 

But 
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Dyer,  S4.  But  tlie  judges  did  not  extend  this  action  as  far  as  they  went 

pi.  85'.  («)  And  in  an  («)  assise,  because  the  recognitors  having  the  view  of  the 
therefore  it  thing  demanded  in  the  assise,  must  have  more  certain  knowledge 
held,tha"an     of  the  thing  demanded  than  could  be  given  in  ejectment. 

eiectment  will  rr.      •    o  «  ,  ^  .it 

not  lie  de  crofto,  though  an  assise  will.  Style,  30.  [But  in  Sty.  194.  Roll  C.  J.  said,  that  an 
ejectment  would  lie  in  this  case:  and  according  to  positive  law  (4  &  5  Ann.  c.  16.  }  3. 
3  G.  a.  c.  %S'  §  I4-)  ^"^  modern  practice,  a  view  may  (on  motion  in  the  usual  manner)  b« 

had  of  the  locm  in  quo  in  ejectment,  as  well  as  in  the  ancient  assise,  or  any  other  action.] 

But,  if  an  ejectment  be  brought  for  a  croft  and  an  acre  of  meadow,  and  the  plaintiff  have  a 
verdict,  he  may  have  a  special  judgment  for  his  acre  of  meadow,  releasing  the  damages  for 
the  rest.  Lev.  58. Also,  an  ejectment  will  lie  de  una  crofto  vocat.  B.  Lev.  58.  per  Tivuden, 

Wright  V.  An  ejectment  lies  of  an  oirhard,  because  it  is  a  word  of  a  cer- 

Wheatley,  tain  signification,  though  in  a  prcecipe  it  must  be  demanded  by 
^judged,  the  name  of  a  garden  ;  and  it  being  well  enough  understood,  the 
Eliz  sVi.  S.  c!  sheriff  may  with  certainty  dehver  it  upon  an  execution, 
adjudged,  be- 
cause but  a  personal  action,  wherein  damages  are  the  pnncipal.  Ro.  Rep.  $$>  S.  C.  Cro. 
Ja.  654.  Palm.  337.  S.  P.  adjudged.  Hard.  S5*  §•  ?•  by  Baldwin^  arguendo.  Lev.  58.  S.  P. 
jper  twisden. 

Lev.  58.  Lady       So,  an  ejectment  lies  of  {b)  a  stable,  because  it  is  a  word  of  a 

Dacres*s  case,   determinate  signification,  and  may  be  dehvered  bv  the  writ  of 

adjudged  upon  execution. 

view  of  several 

precedents  of  recoveries  de  stabulo,    {b)  So,  an  ejectment  lies  of  a  cottage.    Cro.  Eliz.  818* 

Cro.  Car.  555-    Hardr.57. 

Royston  v.  An  ejectment  of  a  house  is  good,  though  in  a  pracipe  it  ought 

Eccleston,  ad-  to  be  demanded  by  the  name  of  a  messuage ;  because  the  eject- 
judged,  Cro.^  jjjgjjt  is  an  action  of  trespass  in  its  nature  ;  and  as  a  trespass, 
337.'S.  C.  ad-  *^heref(yie  he  broke  into  the  house  has  been  allowed ;  so  it  has  been 
judged,  8f  vide  allowed  to  be  good  in  ejectment :  and  the  import  and  certain 
3  Lev.  97.  signification  of  the  word  domus  or  house  is  well  enough  under* 
Hard.  76.         gt^Q^]  j^  the  law ;  for  in  waste  the  thing  itself  is  recovered,  besides 

damages,  and  yet  the  action  of  waste  is  given  de  domibus. 
3  Leon.  aio.         So,  an  ejectment  of  a  chamber  in  the  second  story  of  such  a 
H   d  ^°^  S  P   ^®"®^  ^^^  ^^^^  good,  there  being  certainty  enough  to  direct  the 
[S^anljecV  sheriff  in  the  execution. 

ment  for  part  of  an  house  in  A.  hath  been  adjudged  to  be  well  enough.  Sullivaine  v.  Sea- 
grave,  »  Str.  795.    Rawson  v.  Maynard,  Cro.  Eliz.  a86.] 

Ford  v.  Lerk,        But  an  ejectment  de  coquindy  Anglice  a  kitchen,  is  naught ; 
adjudged.         for  though  the  word  is  well  enough  understood,  yet  because  any 
Noy,  109.         chamber  in  the  house  is  applicable  to  that  use,   the  sheriff  hath 
not  certainty  enough  to  direct  him  in  the  execution,  in  regard 
the  kitchen  may  be  changed  between  the  judgment  and  exe- 
cution. 
Godb.  Si*  An  ejectment  lies  not  of  (c)  a  close,  because  it  is  of  an  uncer- 

II  Co.  ss'  tain  extent;  nor  will  it  mend  the  declaration,  though  the  close 
Bridg.5^*.  ad*.  ^^  ^^^^^^  ^y  ^  particular  name,  because  that  also  leaves  the  ex- 
judged,  being  tent  of  it  uncertain,  so  that  the  sheriff  cannot  tell  what  quantity 
of  an  uncer-  of  land  to  deUver  in  execution ;  and  though  the  number  of  acres 
tain  extent,      contained  in  the  close  should  be  meationed  in  the  declaration, 

and 
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and  be  set  forth  to  belong  to  a  messuage  for  which  the  ejectmeiTt  nnd  that  the 
was  also  brought ;  yet  even  that  hath  been  {d)  held  too  general,  K^^ing  it  a 
because  the  nature  and  quality  of  the  land  is  thereby  left  uncer-  hpl^^^t^^.^'bur 
tain,  so  that  the  sheriff  is  still  at  a  loss  what  to  deliver  the  vi£ Cro.^Wz, 
possession  of,  whether  meadow,  pasture,  ^x,  %^$.  339.  Cro, 

Ja.  654-  which 
seem  contrary,  (c)  An  ejectment  of  a  piece  of  land  called  D.,  without  shewing  t|»e  contents, 
PaImor*s  case,  Owen,  18.:  the  court  was  divided,  but  after  adjudged  that  it  was  well  enough, 
because  it  was  but  an  action  of  trespass,  and  damages  were  the  -■-••'.  though  it  would  b^ 
otherwise  in  a  pnrcipe ;  but  upon  a  writ  of  error  in  the  Exch(  nber,  this  judgment 

was  reven»ed.  Hctl.  176.  Moore,  412.  {d)  So,  adjudged  in  ^u.  .  .  . ,  11  Co.  $$'  a»d  the 
S  .P.  held  and  admitted  to  be  law,  in  Style,  164.  Lev.  a  12.  Bridgui.  56.  Hardr.  133.  Palm.  loa. 
3  Lev.  97.    Salk.  254.  where  SaviTs  case  is  affirmed  to  be  Jaw  by  Hoit  Ch.  J. 

But  an  ejectment  for  a  close  called  /).,  containing  three  acres  Cro.  Ja.  573. 
of  land,  is  good,  because  the  quality  of  the  land  is  mentioned,  the  P^*''"-  'o** 
word  terra  signifying  in  kw  arable  land.  K^Wp  uol 

An  ejectment  does  not  lie  for  a  messuage  and  forty  acres  of  Goodierv. 
land,  meadow  and  pasture  thereto  belonging,  (a)  without  dis-  P'*^'*  ^''o* 
tinguishing  how  much  of  one  sort,  and  how  much  of  the  other,     jfjjjjitfn  ^ 

NichoU  I,  Id.  573.  S.  P.  adjudged,  Hard.  59.  S.  C.  cited,  (a)  So,  where  an  eiectment 

was  bru.  :ive  closes  called  hwlongy  containing  ten  acres  of  arable  and  pasture,  it  was 

held  nau^lit,  because  not  specified  how  many  acres  of  each  there  were,  so  that  the  sherifl'had 
no  rule  to  govern  himself  by  in  the  execution.  Knight  and  Syms,  adjudged,  Salk.  254.  Holt, 
363.  Show.  338.  Carth.  204.  4  Mod.  97.  Comb.  198.  S.  C.  —  But  an  ejectment  of  twenty 
acres  Jamnorum  Sr  bruer.  is  well  enough,  because  intended  of  lands  of  the  same  nature,  vKf 
heath,  on  wliich  gorxe  and  furze  grow.  Cro.  Car.  179.  Mod.  90.  [So,  in  modern  times,  it 
hath  been  hoKicn,  that  it  will  lie  for  fifty  acres  of  furze  and  heath,  and  fifty  acres  of  moor  and 
marsh.    Connor  v.  West,  5  Burr.  267a.]   * 

An  ejectment  de  uno  messiiagio  sive  tenemento  is  naught  for  the  Wood  v.  Pain, 

{h)  uncertainty  of  the  word  tenement ;  for  being  of  a  moreexten-  adjudtred, 

sive  sitrnification    than  the  word  messuage*  it  is  uncertain  what  ^\^'  ^^'  ^^^' 
.     1^11,1.  ^  3  Leon  228- 

IS  demanded  by  the  ejectment.  S.  C.  Poph. 

197.  203. 
Nov,  86.  Cro.  Ja.  125.  Style,  364.  S.  P.  Sid.  29c.  S.  P.  adjuilged.  [Barnes,  173.  2Str.834. 
3  Wils.  23.]  {b)  For  this  vide  Cro.  Eliz.  116,  Alaroh,  96.  2  Ro.  Abr.  80.  [After  verdict 
Jan  ejectment  for  a  messuage  and  tenement  hath  been  holden  good.  Doe  v.  Denton,  i  T.  R, 
II.]  ]|But  this  determination  was  afterwards  over-ruled,  "  for  that  it  passed  by  surprize,  and 
**  was  not  law,  being  contrary  to  adjudged  cases.*'  IJoe  v.  Plowman,  i  East,  441.  How- 
ever, in  a  later  case,  Goo<ltitle  v.  Otway,  8  East,  357.,  where  the  plaintiff  had  declared  for  a 
messuage  and  tenement,  the  court  permitted  the  lessor  (pending  a  nde  imi  to  arrest  the  judg- 
ment for  this  uncertainty)  to  enter  the  verdict  according  to  the  judge's  notes  for  the  messuage 
on/y,  and  that  without  releasing  the  damages.  || 

But  an  ejectment  for  a  messuage  or  tenement  called  the  Black  Sid.  295. 
Svian  is  good,  because  the  addition  reduceth  it  to  a  certainty  of  3  ^od.  238. 
a  dwelling-house.  ^  4  ^lod.  136. 

So,  an  ejectment  for  a  messuage  or  burgage  in  H^  is  good,  ^^"^^^^^* 
because  both  signify  the  same  thing  in  a  borough.  Hard  f53"' 

Rochester  v.  Rickhouse,  Poph.  aoj;. 

An  ejectment  does  not  lie  de  repositcn'io,  because  it  signifies  a  Cro.  Car.  sss* 
voider  or  cupboard,  as  well  as  a  'usarekouse,  and  therefore  uncer-  Jon.454.  S.C, 
tain  what  is  demanded ;  but,  if  it  had  been  with  an  Anglice,  a 
Trarehouse ;  this  had  confined  it  to  that  particular  thing. 

Vol.  III.  C  ,,  An 
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Hard.  57.  An  ejectment  for  one  hundred  acres  of  waste,  or;7ro  centum 

Hancock  and  acris  {a)  mo7itis,  was  held  naught  for  the  uncertainty,  because 
Price  ad-  ^^^^  ^^^^^^  ^^^  mountain  comprehend  several  sorts  of  lands ; 
iauS  it  mty  but  an  ejectment  for  one  hundred  acres  of  (b)  bog  is  good  in 
contain  land  Ireland,  because  the  word  bog  there  hath  but  one  signification, 
of  any  quality,  ^j^j  comprehends  but  one  sort  of  land. 

(a)  Palm.  100.  ^  ^  /.x,jjui:*-j 

Stafford  and  Macdonnough,  adjudged  upon  a  writ  of  error  out  of  Ireland,  and  the  first- judg- 
ment reversed  accordingly.  Ro.  Rep.  166.  S.C.  But  both  are  denied  to  be  law  in  9  Vin. 
Abr.  136.  pi.  19.  and  Stra.  71.  {b)  Cro.  Car.  512.  Mulcarry  and  Eyres  adjudged.  Palm. 
100.  S.  P.  Salk.  254.  Show.  338.  S.  C.  cited,  and  admitted  to  be  law.  [So,  it  will  he  for 
mountain  in  Ireland,  because  there,  the  word  "  mountain"  is  rather  descriptive  of  the  quality, 
than  of  the  situation  of  the  land.  Lord  Kildare  v.  Fisher,  i  Str.  71.  So,  for  a  "  quarter" 
of  land  in  Ireland;  for  it  may  be  a  term  as  well  known  there  as  mountain  is ;  and  that  the 
courts  will  intend,  i  Burr.  627,.  627.  629,  630.  Cowp.  348.  So,  *  io  vUlis  et  terru"  in 
Ireland,  a  Keb.  745.  i  Burr.  627.  In  the  case  of  Cottingham  v.  King,  x  Burr.  623.  the 
following  description  was  holden  to  be  sufficient  on  a  writ  o/*  «rrror,  aft^  judgment  in  the  Com- 
mon Pleas,  affirmed  by  the  King's  Bench  in  Ireland;  viz.  "  5000  messuages,  5000  cottages, 
"  10,000  acres  of  land,  &c.  in  all  those  the  lordships,  manors,  and  late  dissolved  abbey  or 
"  monastery  of  Boyle  and  Insemacranaw,  and  quarter  oi  land  of  TaUagh,  with  the  town  and 
**  tenement  of  Boyk,  ancl  fairs  and  markets  thereunto  belonging,  in  the  county  of  Boscom^ 
"  mon :  and  all  those  the  lands  and  hereditaments  called  GrangemorCf  and  part  of  SumUmai, 
"  &c.  a  large  deer-park,  &c.  and  the  parsonage  of  Longfordy  &c.  in  the  county  of  J?o«com- 
**  7non:  and  a  small  park  or  field  in  the  possession  of,&c.  This  case  was  after  verdict ;  and 
after  verdict  an  ejectment  may  be  presumed  to  have  been  brought  for  such  things  tnUy  cIC 
which  it  will  lie.     i  Str.  54.] 

Yelv.  166.  The  plaintiff  in  ejectment  declared  upon  the  lease  of  a  house, 

Sh        ^^^*     *^^^  ^^^^^  ^^  ^^^^  '^"^  twenty  acres  of  meadow,  by  the  name  of 
'  ^  ^'      a  house  and  ten  acres  of  meadow,  be  the  same  more  or  less,  and 
had  a  verdict,  but  the  judgment  was  arrested ;  for  the  declara- 
tion was  so  repugnant  and  uncertain,  that  even  the  verdict  could 
not  help  it,  in  regard  the  land  mentioned  in  the  declaration  is 
of  a  different  nature  from  that  mentioned  in  the  pernomefi.    Be- 
sides, the  number  of  acres  is  so  different,  that  the  words  mor^ 
or  less  cannot  reduce  it  to  any  certainty,  for  it  were  unreasonabl(? 
to  extend  them  to  twenty  acres  more  than  was  mentioned  in 
the  pernomen. 
Litkep^*3oi.       An  ejectment  for  a  manor  seems   ill,  without  describing  the 
Latch.  61.    *  quantity  and  species  of  the  land  contained  therein. 
See  Runningt.  IZ9.    An  ejectment  lies  for  a  garden,  by  the  name  of  three  roods  of  land, 
for  It  may  be  sometimes  used  as  a  garden,  and  at  other  times  |  '       '     '      r ;, , '"    6.  adjudged, 
though  it  was  said  it  might  more  properly  have  been  demanded  irden.    An 

ejectment  pro  quatuor  violendinis  is  good,  without  saying  winci-nuiis  or  waicr-inilU,  because 
both  are  comprehended  under  that  name  in  the  Begister.  i  Mod.  00.  —  An  ejectoneot  <iW 
.  decern  acns  pisarim  was  held  good ;  for  the  court  held  ten  acres  of  peas  and  ten  acres  sowed 
with  peas  to  be  all  one,  and  therefol-e  certain  enough.     1  Brownl.  150. 

^u"'  wTrr  n  ^^ ejectment  was  brought  for  ten  acres  of  (c)  wood,  and  ten 
and  Wakdy!"  '?^^'^^  ^*  underwood;  it  was  insisted  (in  error)  that  this  was  a 
[In  the  case  of  ^^^  petitum ;  but  the  objection  was  disallowed,  because  plainly 
Savile  v.  Bor-  they  are  of  different  natures;  and  those  who,  argued  for  the  er- 
Proc  irc'  it  r""  '^''"'^'^  ^y  ^^''^'*  argument  to  have  admitted  it  themselves, 
was  decided,  ^^^^"^^^  they  insisted  that  no  ejectment  lay  of  underwood,  which 
th^tbispeti-  ^^?ws  It  must  be  of  a  different  nature  from  the  wood  :  but  that 
turn  was  no  objection  was  also  disallowed,  because  the  nature  of  underwood 
dSenV"  f .'''  ^^^^  understood  in  the  law,  that  the  sheriff  wUl  have  cer- 
I  Burr.  M,     ^^^^^y  enough  to  direct  him  in  the  execution. 

630.    See 


(D)  Of  the  Declaration  in  Ejectment.  Ijj 

6.^0.    ?^te  too  Harebotic  v.  Pin'-'    ^  -  \  Jft.  21.]    (a)  Where  the  declaration  among  other 
things  was  of  so  many  acres  /turn  hosci,  it  was  moved  to  aiDend  it  before  the  trial  cama 

on  at  bar ;  !)ut  it  was  Uenieil,  ai...   ...  ,u.)  directed  to  find  separate  damages  as  to  that  par* 

.  iilar.    Curtl).  403.  cited  to  have  b*en  so  ruled  iu  the  case  ot  Thompson  and  Leech. 

[An  ejectment  will  lie  for  part  of  a  highway ;  for  though  the  Goodtitle  v. 
pi  "  '  I  right  to  pass  over  it,  yet  the  freehold  and  all  the  Alkcr,  iBurr. 

pr  -^  to  the  owner  of  the  soil,  subject  to  the  publick  ^^^' 

servitude  or  easement  attached  to  it.  But  it  must  be  described 
as  land ;  and  though  it  be  built  on,  such  a  description  will  be 
sufficient.] 

^  '  'nrris,  witi;  xi8. 

j)i<         ^  .  s;  and    it  u  _  Jgedupon 

ill  on  a  verdict,  and  a  writ  of  error  brought  thereon,  because  it  "  ^"r?^J5!^^'^' 
was  too  generally  demanded,    and  it  was   impossible   for  the  ^"^°  Cretan  . 
sheriff  to  know  what  quantity  of  land  he  must  deliver  upon  the 
ha ' 

^  Sr  omnimodis  decimis  in  decern  acris  in  Harain's  case, 

2).,    without  saying  garbarum  fotni^  lan^e  agndlortm   or  some  '*  Co.  15. 
other  certainty  of  the  nature  or  quality  of  the  tithes,  is  ill,  as  it  ^^^^  ^^J: 
would  be  for  one  hundred  acres  ot  land,  without  expressing  the  J^cp.  68.  S.  C. 
several  natures  and  qualities  of  the  land ;  for  in  this  action  the  Palm.  loi. 
plaintifi*  must  be  as  partlmliir  mul  mfalii  in  his  demand,  as  he  ^-  C-  ^^^^* 
would  be  of  land. 

But  in  this  action  the  piaiuiur  is  not  ooii^cd  to  set  forth  the  n  Co.  25. 
quantity  of  every  sort  of  tithe,  as  he  must  do  of  every   sort  of  ^^'  si' 
land,  because  it  is  in  its  nature  uncertain,  the  quantity  depend-     ^^^*  *'  * 
ing  entirely   on  the  goodness   and   fruitfulness  of  the  land  and 
Reasons;  and,  therefore,  an  ejectment  pro  qua  dam  portione  et-a-' 
noravi  8^  fi  Dd,  because  impossible  to   say  now 

much  the  (|  e. 

Ij  Where  the  plaintiff  declared  on  a  lease  of  tithes  belonging  Baldwin  v. 

to  the  rectory  of  D.  in  /?.  and  that  the  defendant  entered  upon  Wine,  SirW. 

him,  and  took  such  tithes  severed  from  the  nine  parts  in  i?.,  with-  ;J°"^»  3»i- 
•         .         Ill  1  1  *•  r^       I       1         •        But  qu.  this 

out  sav  t  they  belonged  to  the  rectory  ot  Z/.,  the  descrip-  case  and  see 

tion  w;i  11  ill,  because  it  did  not  confine  the  ouster  to  the  Goodright  v. 

tithes  laid  in  the  declaration ;  for  the  defendant  might  have  Strother,  %  BL 
ousted  the  plaintiff  of  tithes  in  B.  which  did  not  belong  to  the  ^j^j^re'the  vill 
rectory  of  Z).  II  ^  iliwhich^thc 

demised  lands  lay  was  omitted,  it  was  adjudged  after  verdict  that  it  might  be  collected  from 
the  vill  in  which  the  ejectment  was  laid. 

An  ejectment  for  a  certain  place  called  the  Vestry  in  Z).  is  well  3  Lev.^a6. 
enough,  because  that  place  belonging  to  a  church  is  perfectly  ^j^^p^^f^" 
known  by  that  name,    and    tlierefore  the  thing  demanded  is  adjudged.  * 
sufficiently  described  to  have  execution  thereof. 

In  ejectment  in  the  county  palatine  of  Durham,  the  plaintiff  Andrews  v 
delared  upon  a  demise  de  mineriis  carbonum  in  parochia  de  D.  ge-  ^j!!{f "° 
nerally,  not  saying  how  many  mines,  and   had  a   verdict,  and      Moi^ijlj. 
judgment :  upon  a  writ  of  error  brought  in  B,  B,  the  error  as-  Comb.  201. 
signed  was  in  the  declaration,  because  of  the  uncertainty  thereof,  J^bow  364. 
for  not  setting  forth  the  number  of  coal-mines,  so  as  the  sheriff  ^^]ij-  *^5* 

C  2  might  ^•^- 
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ejectment,  if 
tne  person 
who  ousted  B. 
refuses  to  de- 
liver up  the 
possession  to 
A.    See  the 
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EJECTMENT, 

might  know  of  how  many  to  give  possession ;  and  for  this  reason 
the  court  inclined,  that  the  judgment  was  erroneous;  but  then 
the  plaintiff  producing  several  precedents  in  Durham,  and  al- 
leging that  all  the  entries  there  in  ejectments  for  coal-mines  were 
the  same  as  in  this  case,  the  judgment  was  affirmed. 

3.  Of  Ike  Demise  and  Big/it  ofEnU-y  in  the  Lessor  of  the  Plain- 
tiffs and  of  the  Chista\ 

Ahhough  by  the  modern  practice  the  plaintiff  is  not  obliged 
to  prove  the  lease  mentioned  in  the  declaration,  for  that  is  con- 
fessed by  the  rule  of  lease,  entry,  and  ouster,  which  he  it 
obliged  to  enter  into ;  yet  that  being  only  designed  for  expedi- 
tion in  the  trial  of  the  right,  and  not  to  give  the  plaintiff  a  right 
*  Bat  A.  may  of  action  which  he  had  not  at  law ;  therefore  it  must  appear  by 
maintain  an  ^^^  declaration,  that  the  plaintiff  had  actually  the  possession, 
and  was  ousted  thereof  by  the  defendant.'  Hence  it  is,  (a)  that 
if  A.  a  lessee  for  years,  makes  a  lease  to  B.  at  will,  and  B.  is 
ejected,  A,  cannot  have  this  action  upon  that  ouster,  because 
though  the  possession  of  J5.  was  in  law  tlie  possession  of  A,f 
yet  the  trespass  vi  4"  annisy  which  is  complained  of  in  this  actioDi 
must  be  against  the  actual  possession,  and  that  was  in  B,* 

So,  if  A.  be  lessee  for  years,  the  remainder  to  B,  for  years, 
and  A»  be  ejected,  and  then  his  term  expire,  B»  shall  not  have 
an  ejectment  on  the  ouster  of  ^,  because  the  possession  was  not 
actually  in  him,  and  therefore  he  cannot  complain  of  a  trespass 
done  to  anotlier. 

Also,  the  lessor  of  the  plaintiff  must  have  a  right  of  entry 
when  this  action  is  brought ;  for  if  his  entry  were  taken  away 
he  is  a  disseisor,  and  cannot  enter  to  make  a  lease  to  try  the 
title;  and  therefore  where  tenant  in  tail  makes  a  discontinu- 
ance, the  issue  in  tail  is  put  to  Imforemedony  and  caiuiot  have 
his  ejectment,  because  his  entry  by  the  discontinuance  is  taken 
away. 

Also,  by  the  statute  of  limitations  21  Ja.  i.c.16.  none  shall 
"}*'ike  an  entry  into  lands,  but  (b)  within  twenty  years  after  their 
cause  not 'able  I'ight  or  title,  which  shall  first  descend  or  accrue  to  them  ;  but 
to  prove  that  this  act  hath  the  usual  savings  for  infants,  feme-coverts,  ^c, 
L%tt'srn    ^^^<^^^^de  under  title  Limitations. 

for  twenty  years.  Keh.  681.  Hard.  461.  This  statute  shall  not  affect  the  king  or  his  tenant. 
mrd.176.  a  Leon.  206.  Cro.  Eliz.  331.  Nor  a  common  person,  whose  tenant  has  been 
u.?ii 'rr'"""'/ ,  '''  P^*^  ^o^  ''^"^'  ^^^  ^^^  possession  of  the  tenant  is  the  possession  of  the 
rffh.l  "^r    •  ^*7.— ~^°»  '^«  possession  of  one  joint-tenant  is  the  possession  of  the 

^!^\l  ^'  FT  ^'T''^  ^^^  '^.^^"^^  ^'^^^^  ^^^"g  ^  ^^  i»  the  ejectment.  So,  of  coparceners. 
^p1  nf  .V  ^  V-^"fy  y^^"  a,^^erse  possession  is  not  only  a  negative  bar  to  the  action  or  re- 
deffnXn  fS  !?  ^  ^'V£^^  ""Vy  ^''  "8^*  °^  p^sesslon,  aSd  gives  a  positive  title  to  the 
forrlpir^n^  7'^!i''^  '"^.''  t"^  ^  "g^^  of/oX«,on  i  weUls  of  property ;  and  ihere- 
And  hv  T^f/fr  t"  "''^  "'''P^'"^  '^^  '^^^"^^  of  limitations,  as  in  other  caLes/  i  Burr.  119, 
^llnth?'J  "^""-'^''Tl''^  twenty  years  is  like  a  descent  which  toll,  entry,  and 
thf no  Less  nn  .?f  l^nff  °?  ""^''^  ''  '"^"""^  ^^  ^^^^^^ain  an  ejectment :"  as,  where  A.  had 
W  oT  vMrh^  ^t"^'  ^""l  TT'^  '^'"^^  ^^^h°"^  interruption ;  B.  then  acqui;ed  the  posses- 
for  iVentfvll tr I  ^  'a  ^''  '•^T"^^,^^  '  ^*'^>  ^°"gh  A.  ^as  plaintiff,>et  his  possession 
^r  twenty  years  was  deemed  a  good  title,  and  he  r€C0vere4  accwdingly.    Stokes  v.  Bernr, 


V<de  tit. 

DiscontinU' 

ance. 

{b)  Where  the 
plaintiff  was 
nonsuited,  be- 


(D)  Of  (lie  Declaration  in  Tjectment  jJl 

t  Salk.  411.  For,  if  no  other  title  appears,  a  clear  undisturbed  possettion  for  twenty yonrf^ 
M  evidence  of  a  fee.  Cowp.  597.  {]  It  would  seem  alno,  that  this  doctrine  holdii  between 
the  party  hnviuq  hud  thcauvcrje  possession  for  twenty  vein  and  the  iciral  owner  of  the  lands, 
though  the  ynvrv  W.w'ma  had  lucn  po^scs&ion  afterwards  de»ert  the  premises,  and  the  rij^ht 
owner  poncr  tnereon.     Doe  v.  Reade,  8  East,  %si,    Biitnote,  apouession  m\\  not 

beconsiil.  rr  c  when  it  c^n  be  reconciled  with  the  title  of  the  other  pary,  or  he 

hai  nt-v  I  oi  law,  been  out  of  possession.    Bull.  N.  P.  xoi.  Co.  Litt.  izs.  b; 

Boer..  ',583.    Doe  V.  Danvers,  7  East,  399.    Keene  v.  Deardtin,  8  East; 

148.  Hatcher  v.  Fineiuc,  x  Ld.  Raym,  74c.  Roe  v.  Ferrers,  a  B.  &  P.  542.  Readins  v. 
Rawsteme,  2  Ld.  Raym.  819.  Ford  v.  Gray,  x  Salk.  305.  Smales  v.  Dale,  Hob.  xao.  Doe 
T.Keen,  7.  T.  U.  38t).|| 

If  a  rent  be  granted  in  fee,  or  otherwise,  to  B.,  with  a  clause  Cro.  Ja,  5irr 

or  proviso,  in  case  it  be  in  arrear,  to  enter  and  hold  the  land  till  Lev*  J  70. 

the  arrears  be  satisfied  out  of  the  profits  thereof;  if  the  rent  be  ^^^  **^*  *5*' 

^  1  •        •  •  /♦        1  •     344*    Saund. 

m  arrear  A,  may  recover  the  possession  m  an  ejectment;  tor  tins  j^^^  Raym. 

proviso  creates  an  interest  in  the  huid  to  answer  the  rent.     And  1^$.    (a)  For 
regularly,  whoever  hath  an  interest  may  demise  the  same  to  >t  seems  now 
another,  and,  consequently,  the  person  claiming  under  sucli  de-  ^^  jJ*^'   . 
misc  may  maintain  an  ejectment.   And  this  is  now  a  settled  point,  fe^^jon  of 
whether  the  rent  be  created  by  grant  at  common    law,  or  by  lease,  entry, 
way  of  use.     But  in  this  ctise  there  must  be  an  (a)  actual  entry  ^^^  ouster,  is- 
made,  because  the  title  of  the  land  accrues  by  the  grantee's  en-  ^^^^^^^ 
tenng.  entry  sufficient 

to  make  out  the  plaintifPs  title,  where  an  entry  is  necessary  thereto,  but  the  party  must 
actually  enter,  sa  appears  by  Saund.  319.  Sid.  ajj.  Mod.  10.  Vent.  M.^yi.  3  Keb.  ax8. 
Salk.  246.  Skin.  424.  But  by  the  stat.  4  Geo.  2.  c.  28.  in  all  cases  between  landlord  and 
tenant,  the  landlord  for  non-payment  of  rent  may  deliver  a  declaration  in  ejectment,  or  serve 
the  same,  as  by  the  statute  is  prescribed,  and  such  scrnng  bhall  be  sufficient  without  a  demand 
or  re-entry.  ||  '1  o  avoid  a  fine  levied  wUk  prodatnatiom,  (for  it  is  otherwiae  in  the  case  of 
a  fine  at  common  law,  or  where  all  the  proclamations  have  not  been  made ;  Doe  v.  Watts, 
9  East,  17.  Jenkins  v.  Pritchard,  »  Wili;.  45.;  but  see  Tapner  v.  Merlott,  Willes,  X77.)  there 
must  be  an  actual  entry,  and  the  action  must  be  commenced  within  a  year  afterwards, 
and  the  demise  must  be  laid  subscquentlvto  the  entry.  Gates  v.  Brydon,  3  Burr.  1897.  Ber- 
rinsnon  v.  Parkhurst,  2  Str.  1086.  An'dr.  115.  S.  C.  X3  East,  489.  S.  C.  4  Br.  P.C.  35^, 
S.  C.  Tapner  v.  Merlott,  Willes,  X77.IJ  If  a  man  enters  and  delivers  a  declaration  in  behalf 
of  the  lessor  of  the  plaintiff;  this  is  no  entry  to  avoid  a  fine,  unless  an  express  authority  was 
given  for  that  purpose,  because  the  entry  must  be  pursuant  to  the  intention,  and  that  was  to 
deliver  a  declaration  in  order  to  try  the  plaintiff  s  title,  and  not  to  make  any  title  to  tha 
lessor  of  the  plaintiff.  Clark  v.  Rowell,  i  Mod.  10.  i  Saund.  319.  S.  C.  i  Ventr.  4a.  S.  C. 
%  Keb.  S55'  S.  C.  [But,  if  a  man  enter  on  the  premises,  on  behalf  of  the  lessor  of  the  plaintiff^ 
though  Mrithout  any  previous  authority  for  tnat  purpose,  and  the  lessor  afterwards  assent  to 
the  entry,  before  the  day  of  the  demise  laid  in  the  declaration,  such  assmt  will  be  equal  to 
an  actual  entry,  and  need  not  be  either  by  deed  or  in  writing ;  Fitchet  v.  Adams,  a  Str.  1 1 28.} 
I)  provided  it  be  given  within  the  five  years.  Pollard  v.  Luttrell,  Poph.  108.  Moore,  450. 
S. C.  Audle^'s  case,  Moore,  45 7.  Podger*s  case,  9  Co.  106.  Audley  v.  Pollard,  Cro.  El.  561. 
If  a  tenant  for  life  levy  a  fine  with  proclamations,  an  actual  entiy  is  necessary  by  the  re- 
mainder-man or  reversioner,  before  he  can  maintain  an  ejectment.  Doe  v.  Hicks,  7  T.  R.  433- 
So,  if  a  lessee  for  years  make  a  feoffment,  and  then  levy  a  fine,  an  actual  entry  is  necessary. 
Hunt  v.  Bourne,  Salk.  339.  Pomfret  v.  Windsor,  2  Ves.  472.  But  it  would  seem  that  no 
entry  is  requisite  to  avoid  a  fine  with  proclamations  levied  by  a  tenant  for  years  without  a 
previous  feoffment,  and  Lord  Kenvon  has  said,  that  in  this  case  no  entry  by  the  landlord  will 
be  necessary  to  enable  him  to  mamtain  an  ejectment  at  the  end  of  the  term.  Peaceable  v. 
Read,  I  East, 5 74.  However,  Lord  EUenborough  has  declared,  that  there  is  no  case  which 
establishes  a  difference  between  tenant  for  life  and  tenant  for  years,  as  to  the  necessity  of  an 
entry  to  avoid  their  estates,  in  case  of  a  forfeiture  incurred  by  the  levying  of  a  fine,  bat  that 
an  entry  is  necessary  in  both.  Fenn  v.  Smart,  12  East,  451.  An  actual  entry  is  not  ne* 
cessary  to  maintain  an  ejectment  on  a  clause  of  re-entry  for  non-payment  of  rent.  Coodright 
v.  Cator,  Dougl.  477.(1 

C  2  A,  cove- 
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Cro.  Eliz.  800. 
Noy,  33- 
Note :  That 
in  these  cases 
the  usual  me- 
thod now  is, 
to  apply  to  a 
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Law  Ejectm. 
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(a)  Yelv.  1 8a. 


*  EJECTMENT. 

A.  covenanted  to  stand  seised  of  land  to  the  value  of  100/. 
per  ann,  to  the  use  of  himself  for  life,  and  after  to  the  use  of  his 
daughters,  who  should  be  unmarried  at  the  time  of  his  death, 
till  they  severally  should  receive  and  levy  500/.  a-piece,  the  re- 
mainder to  his  son ;  A,  died  the  30  Eliz.  and  the  eldest  son  en- 
tered 42  Eliz.;  the  eldest  daughter  (there  being  four  of  them) 
brought  her  ejectment,  but  did  not  recover  the  lands,  because  her 
entry  was  taken  away,  she  having  passed  the  time  allowed  her  to 
enter  and  receive  the  profits ;  otherwise  she  might  keep  the  other 
daughters  out  of  the  perception  of  the  profits:  for  if  the  eldest 
daughter  lets  the  son  enjoy  during  the  time  the  profits  may  be 
levied,  she  lapses  her  time,  and  must  therefore  have  remedy 
against  the  son  who  received  the  profits  in  her  prejudice,  and 
cannot  charge  the  land  with  her  portion  whicli  i^  tluMi  nncrated 
with  portions  to  be  raised  for  the  younger  sister 

The  plaintiff  must  lay  the  commencement  of  his  supposed  lease 
in  his  declaration  to  have  been  preceding  th6  ouster  and  eject- 
ment by  the  defendant ;  for  though  such  ouster  be  a  wrong,  yet 
it  can  be  no  wrong  to  the  plaintiff  if  it  was  done  before  his  title 
commenced;  [a)  as,  where  the  plaintiff  declared  on  a  lease  made 
the  27th  o^  April  anno  primo  regts^  and  laid  the  ouster  by  the 
defendant  to  be  the  26th  of  April  amio  primo  predict,,  this  was 
held  bad,  because  it  was  plain  the  plaintiff  had  no  title  till  the 
27th,  and  therefore  that  ouster  the  26th  was  no  tr-;--  v-  injury 
to  him. 

So,  if  the  lease  had  been  made  27  April,  habciuL  a  diet. 
27  April,  virtute  cujiis  the  plaintiff  entered  and  was  possessed  till 
the  defendant  postea  eodem  27  die  Aprilis  did  eject  him ;  this  is 
bad ;  because  the  ejectment  was  before  the  plaintiff's  title  com- 
menced, for  the  lease  did  not  commence  till  28  April, 

But,  if  the  lease  be  made  the  27th,  haberuL  from  thenceforth^ 
there,  the  ejectment  may  be  laid  the  27th,  because  the  lease 
commences  the  27  th,  and  an  ejectment  may  be  the  same  day  the 
plaintiff's  title  commences. 


I  Sid.  t. 
3  Mod.  198, 
Cra  Ja.  135. 
258.  Cro.  Ja. 
96.  aBulstr. 
39.  cont, 
Cro.  Ja.  z^%. 
5  Co.  I.    [As 
the  lease  is 
now  consider- 
ed as  a  fiction, 
these  cases 
cannot  have  much  (if  any)  weight  at  present.] 

Merrel  v. 
Smith,  Cro. 
Ja.  311, 


!i  Ro.  Rep. 
466.  Latch. 
199. 


But  the  law  doth  not  necessarily  oblige  the  plaintiff  expressly 
to  mention  the  day  of  the  ouster,  so  it  appear  to  be  after  the 
term  commenced,  and  before  the  action  brought ;  for  where  the 
declaration  was  on  a  demise  the  25th  of  March  primo  regis^  for 
three  years,  by  virtue  whereof  the  plaintiff  <  and  was 

possessed,  until  the  defendant  ^os/^ar,  viz.  anno  ^..j 1/.  entered 

and  ejected  him,  without  specifying  the  day  of  the  ejectment ; 
this  was  held  good  in  error ;  for  the  action  being  commenced 
secundo  regis,  and  the  ejectment  laid  to  be  pri7nOy  it  was  plain 
from  the  declaration,  that  the  ouster  and  ejectment  were  after 
the  plaintiff's  title  commenced,  and  before  the  action  brought. 

Neither  is  the  plaintiff,  as  it  seems,  necessarily  obliged  to  aDege 
the  particular  day  of  his  entry  in  the  declaration  ;  and  therefore 
where  the  plamtiff  declared  on  a  lease  to  commence  at  a  future 
day,  mtiae  cujus  he  entered,  and  was  possessed  till  ejected  by 

tlic 
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the  defendant ;  this  was  held  prood  on  a  writ  of  ciTor,  becau^  it 

is  said  he  f^* '\  by  virtue  of  the  lease,  which  could  not  be 

before  it  (  lhI,  for  Ijo  could  not  enter  by  virtue  of  the 

leai»e  t  "  iced:  aliler^  if  the  «!  m  had 

been  j  utered,  for  the  plaint.  ^nt  enter 

unlawlully,  or  bctore  his  time,  under  a  pretence  of  the  lease. 

The  pla' :•    *   '    lares  in  ejectment  in  the  Common  Pleas,  and  Law  Ejcctm. 
after  an  in  j  (as  tlie  course  of  the  court  is)  makes  a  second  7^-  Cro.  Ja. 

dt  ij;  if  iji  such  case  the  plaintiff  by  the  '  ion  2"* 

si  1  <  y  the  ejectment  and  ouster  before  the  cu:  1 1  of 

his  term,  or  omit  any  matter  of  substance  in  the  first  declaration, 
thr    -'   *^  '  '      and  the  ouster  were  laid  after  his 

tei  iiff  shall  not  recover,  because  tho 

dr  I  on  the  iuipariance-roU  is  the  material  one  on  which 

tli^     - -  is  grounded,  and  must  be  supported  by  it,  and  the 

plea- roll  is  but  a  recital  oi'  the  other,  and  therefore  ought  to  begin 
with  ail  V  '.  \c. 

An..  uion  in  law  relates  to  the  first  day  of  a  Vent.  174. 

the  term,  because  the  term  is  in  law  considered  as  one  day,  yet  Sid.  43a. 
the  plaintiff  may  declare  on  a  lease  made  some  time  after  the  first 
day  of  the  term,  and  shall  recover  tliereon.     But  then  it  must 

appear  to  ('  f  declaration         '        'ledayof 

the  comuK  -apposed  leasi.  .  iieplain- 

tifi'  complains  of  an  ejectment  before  he  hud  title ;  and  if  the  time 
of  filing  a  bill  were  not  examinable,  the  act  of  law,  which  makes 
the  relation  of  bills  to  the  first  day  of  the  terra,  would  be  an  act 
of  injury  to  the  plaintiff  and  delay  his  right;  for  then  a  man 
elected  out  of  a  lease  made  in  term-time  could  not  compUiin  till 

rni  was  over. 

The  plaintiff  declares  on  a  lease  made  the  6th  of  3/ay  anno  7  LawEjectnu 
1  the  kincr,  ^'c  setting  forth,  that  the  plaintiff  was  possessed  79»  80.  but 
(lii  :i  the  defendant  the  i8th  day  ejusdem  mensis  anno  «»<^  ^a""- 

5<  >         ^  .  ejected  him:  it  was  objected  in  arrest  of  judg-  ^°  '^°  " 

ment,  that  the  ejectment  was  laid  to  be  antio  sextOy  which  was 
the  year  before  the  commencement  of  the  lease,  that  being  laid 
to  begin  the  6th  of  May  anno  septimo ;  but  the  declaration  was 
allowed  to  be  good  by  the  court,  because  the  ejectment  was  laid 
to  be  the  1 8  ejusdem  metisis^  which  could  not  be  if  it  were  done 
in  the  6th  year,  and  therefore  they  rejected  the  word  sexto  as 
inconsistent  and  void. 

So,  where  the  declaration  was  of  a  lease  22  May^  hahendxmi  a  Rutterv. 
'primo  die  Mail  for  three  years,  virtute  atjus  the  plaintiff  entered  ^'^^»  ^^^ 
and  was  possessed  quousque  postea^  viz.  eodem  die  Sf  aiviOi  the  de-    ^     ** 
fendant  ejected  him ;  this  on  a  writ  of  error  was  allowed  a  good 
declaration,  though  it  was  insisted,  that  eodem  die  Sf  anno  must 
refer  to  the  fii*st  S^y  of  May,  which  was  the  last  antecedent,  and 
then  the  ejectment  was  laid  to  be  twenty-one  days  before  the 
lease  was  made. 

The  plaintiff  in  ejectment  declared,  that  whereas  J,  5.,  by  in-  Law  Ejectm, 
denture  the  9th  day  of  June  (without  saying  when  it  was  made  8i» 
%x  delivered),  did  demise^  Sfc,  habend,  a  die  dat,  sigillalionis  Sf 

C  4  deliberationis 
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delihirationis  indentiirce  predict.,  virtutc  aijus  the  plaintiff  ent^T'cdi 
and  was  possessed  till  the  defendant  the  same  day  ousted  him. 
It  was  moved  in  arrest  of  judgment,  that  it  was  uncertain  by  the 
declaration  when  the  term  began,  neither  the  day  of  the  date, 
nor  of  the  sealing  and  delivering,"  being  mentioned  in  the  de- 
claration :  yet  judgment  was  given  for  the  plaintiff,  because  aftci' 
a  verdict  the  lease  shall  be  intended  not  only  to  bear  date,  but 
also  to  be  sealed  and  delivered  the  day  mentioned  in  the  declar- 
ation, which  was  the  9th;  for  all  deeds  are  presumed  to  be 
delivered  the  day  that  they  bear  date,  till  the  contrary  appear. 
taw  Ejectm.  But,  where  the  limitation  of  the  lease  is  altogether  uncertain, 
61.  the  plaintiff  cannot  recover,  because  where  the  commencement  of 

the  lease  is  uncertain,  the  lease  is  void  in  itself,  and  then  the 
plaintiff  cannot  have  a  title :  besides,  the  court  cannot  possibly 
perceive  whether  the  ejectment  was  before  or  after  the  plaintiff'* 
title  accrued,  if  such  uncertain  lease  could  give  liim  one.  Other- 
wise it  is,  where  the  limitation  or  commencement  is  impossible ; 
for  in  such  case  the  lease  commences  from  the  delivery,  as  if  it 
had  no  date,  and  then  the  court  may  judge  whether  the  eject- 
ment is  laid  to  be  before  or  after  the  commencement.  But  there 
is  this  further  reason  for  the  difference;  for  the  impossible  limi- 
tation is  rejected,  because  it  could  not  be  part  of  the  agreement 
or  contract ;  but  an  uncertain  limitation  is  part  of  the  contract, 
and  vitiates  the  whole  agreement,  because  the  court  cannot 
reduce  it  to  any  certainty, 
ferady  v.  Thus^  where  the  plaintiff  declared  on  a  lease,  hahend,  a  die 

Johnson,  datiis  indentures  prcjcdict.  without  mentioning  an  indenture  be- 

Hetl.  63.         f^jj.gj  jj^ig  ^^^  YiQXd  bad,  for  the  uncertainty  when  the  lease 

commenced. 
'^®^*- ^37-  But,  if  the  plaintiff  had  declared  on  a  demise  to  him  per  qitod- 

%  Keb.  796.      ^^^2  scriptum  obligat,  habend.  a  die  datus  indent,  prcedict,  this  had 
been  good,  because  the  scriphm  obligatorium  shall  be  intended 
an  indenture. 
Law  Ejectm.         The  plaintiff  declared  on  a  lease  of  the  fourth  part  of  a  house, 
«i>  83»  in  four  parts  to  be  divided,  by  force  of  which  he  entered  in  tene- 

ment, predict,  and  was  possessed  till  the  defendant  ejected  him 
de  tenementis  p'ccdidis.  It  was  objected  in  error,  that  the  plain- 
tiff laid  the  ouster  to  be  of  more  than  by  his  lease  he  had  a  title 
to,  for  the  ouster  was  de  tenements  prtedict.  which  at  least  must 
be  understood  of  the  whole  house,  and  the  lease  was  only  of  the 
fourth  part :  but  the  objection  was  over-ruled,  because  de  tene^ 
mentis  prcedict,  shall  be  intended  only  of  the  fourth  part  of  which 
the  lease  was  made.  Besides,  it  was  but  just  he  should  recover 
as  much  as  he  had  title  to,  though  he  laid  his  ejectment  for 
more. 

Crc  Eliz  890.  The  plaintiff  declared  on  a  demise  the  sixteenth  day  of  Janu- 
i.aw  t.jectm.  anj,  by  an  indenture  dated  the  second  day  of  January,  without 
saying  prmo  delibeyat,  the  sixteenth ;  yet  the  declaration  was 
held  good;  for  though  all  indentures  shall  be  presumed  to  be 
delivered  the  day  they  bear  date,  unless  the  contrary  be  shewn, 
and  that  therefore  this  lease  must  commence  the  second  day  of 

Janitary^ 


(D)  Of  the  Declaration  in  EjecfmenU  25 

ifanuary^  which,  if  true,  would  be  a  different  lease  from  what 
th  v^d  upon;  yet  in  regard  he  declared  on  a  de- 

li :  11,  it  must  necessarily  be  intended  that  it  was 

delivered  on  the  sixteenth,  because  it  cannot  possibly  be  a  demise 
before  a  delivery,  and  tiierefore  the  delivery  must  necessarily  be 
intended  t!ie  day  the  dnnise  is  said  to  have  been  made,  and  not 
the  diiy  of  the  date  of  the  indenture. 

But,  where  the  plaintiff  does  not  make  mention  of  any  parti-  Cro.En2.77j* 
cular  day  when  the  demise  was  made,  but  only  in  general  says,   ^^  Ejectm. 
that  J.  6'.,  by  his  indenture  bearing  date  I'Jamiary^  did  demise  ^*  ^* 
to  him,  so  that  it  doth  not  appear  by  the  plaintiff's  own  shewing, 
when  the  lease  commenced,  the  law  in  such  cases  construes  the 
delivery  to  have  been  tlie  day  it  bears  date ;  and  so  the  decla- 
ration is  held  to  be  good,  and  not  void  for  the  uncertainty  of 
the  commencement  of  the  lease. 

Though  by  the  modern  practice  the  plaintiff  is  not  obliged  to  Law  Ejectm. 
prove  the  lease  mentioned  in  the  declaration,  for  that  is  confessed  84. 
by  the  rule,  and  by  that  means  the  mischief  of  any  variance  be- 
tween the  lease  declared  on  and  the  lease  produced  and  proved 
on  the  trial  is  avoided,  which  was  a  danger  the  plaintiff  was  ex- 
posed to,  and  often  miscarried  in  by  the  old  method  of  pro- 
ceeding ;  yet  in  the  modern  practice  the  plaintiff  must  take  care 
to  decTare  on  such  a  lease  as  suits  with  his  lessee's  title.     And 
therefore  (a)  if  there  be  several  lessors,  and  you  lay  the  decla-  (a)  Cro.  Ja. 
ration  qnod  demisantnt,  you  must  shew  in  them  such  a  title  that  ^'3'  a  KeK» 
they  might  demise  the  whole,  for  the  word  deniisenml  must  be  ^^ 
taken  in  pleading,  according  to  the  legal  sense  it  bears ;  so  that, 
if  any  of  the  lessors  have  not  a  legal  interest  in  the  whole  pre- 
mises, he  cannot  in  law  be  said  to  demise  them,  for  it  is  only  his 
confirmation  where  he  is  not  concerned  in  interest ;  and  there- 
fore the  confession  of  this  joint  lease  doth  not  help,  because  you 
do  not  confess  the  title  by  the  rule. 

So,  wliere  the  plaintiff  declared  on  a  lease  made  by  A,  and  5.,  Trcport'scase, 
and  it  appeareil  on  the  trial  that  yi.  was  tenant  for  life,  remainder  ^  ^^  ^4-  b. 
to  B.  in  fee;  this  on  a  special  verdict  was  adjudged  Jigamst  the  J^*^     «^ 
plaintiff,  because  it  could  not  be  the  lease  both  of  ^.  and  B.,  to  Poph.57. 
pass  the  land  in  pnesenti  to  the  plaintiff,  for  during  the  life  of 
A.  it  could  be  his  lease  only,  because  he  was  the  tenant  in  pos- 
session, and  JS.'s  joining  in  the  lease  amounted  only  to  a  con- 
firmation, but  could  pass  no  interest  during  the  life  of  A, ;  and 
therefore  the  allegation  of  the  plaintiff,  that  A,  and  B.  did  demise, 
was  not  proved. 

If  the  plaintiff  declares  on  a  lease  made  by  A,  and  B,,  and  on  Show.  Rep. 
the  trial  it  appears  that  they  are  (b)  tenants  in  common,  the  .^42.   2  Vent. 
plaintiff  cannot  recover ;  but,  \^  A  and  5.  had  been  joint-tenants,  "J*  ^^^' 
a  joint  lease  to  the  plaintiff  had  been  good,  and  he  might  have  ^24.  [Heather- 
declared  qiiod  demisenmt.     And  the  reason  of  the  difference  is,  ley  v.  Weston, 
that  tenants  in  common  are  in  of  several  titles,  and  therefore  the  *  ^^^*-  *32» 
freehold  is  several ;  and  if  they  be  disseised  they  shall  be  put  to  m^\vhere 
their  several  actions :  as  therefore  the  lands  of  tenants  in  com-  ejectment  ii 
jnon  are  to  be  considered  as  different  estates  depending  upon  brou^t  by 

different 
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one  tenant  in  different  titles,  the  plaintifF  shall  not  recover  ;  because  that  w^re 

common  to  allow  the  plaintifF  to  try  two  several  and  different  titles  in  one 

against  an-  -^g^^  at  the  same  time ;  so  that  the  plaintiff  to  make  out  his  title 

other  there  ^^^^  ^^^^  ^^^^  p^.^^^  ^^^^  ^^^i^  demised  the  whole  to  him,  else 

actual  ous'Jer  he  doth  not  prove  the  declaration ;  whereas  the  discovery  of  ^e 

of  one  by  the  tenancy  in  common  proves  the  contrary  ;  for  as  they  have  differ 

other,  else  he  ^,^^^  ^^^^es  to  a  moiety  only,  so  they  could  not  each  of  them 

impelled  to  demise  the  whole.     But  joint-tenants  are  seised  per  tnxf  Sf  per 

confess  lease,  tout,  and  they  derive  by  one  and  the  same  title,  and  therefore 

entry,  and  each  may  be  said  to  demise  the  whple ;  and  as  they  must  join  in 

ousted.    Per  ^^  action  for  any  violation  of  their  possession,  so  for  the  same 

^Mod.  39.  reason  must  their  lessee  on  their  joint  demise.     And  coparceners 

(c)  [Yet  "in  the  seem  to  stand  on  the  same  foundation  and  reason,  because  bi>th 

old  case  of  coming  in  as  one  heir,  the  possession  must  be  joint  as  that  of 

^ilner  V.  joint-tenants,  {c) 

Robmson,         ♦^  ^ 

Moore,  682.  it  was  allowed  a  good  exception  to  the  declaration,  that  tii  K  declared 

that  two  coparceners  demiscrunt.    Heretofore,  to  avoid  difficulty  in  such  way  wa« 

for  coparceners,  joint-tenants,  and  tenants  in  common  to  join  in  a  lease  to  a  thi  and 

for  that  lessee  to  make  a  lease,  aftcf  the  ancient  course,  to  try  the  title"!     '  I  tiow- 

ever,  from  modern  cases,  not  to  be  compulsory  upon  joint-tenant*,  or  p;  .  AWjc  a 

joint  demise:  for  if  a  joint-tenant,  or  parcener,  bring  an  ejectment  with<  In^  (<nii- 

panion  in  the  demise,  it  is  considered  as  a  severance  of  the  tenancy,  and  he  u,:  \<v  ilowed 
to  recover  his  separate  moiety  of  the  land  ;  and  if  all  the  joint-tenants,  or  parct  1..  r>.  i  lin  in 
the  action,  but  declare  upon  separate  demises  by  each,  they  may  recover  the  whole  jit  ;  -  < «, 
because,  by  the  several  demises  the  plaintiff*  has  the  entire  interest  in  the  whole  siiLini- 
matter,  though  the  joint-tenancy  is  severed  by  the  separate  letting.  l}o6  v.  Pearion,  6  East, 
173.  Denn  v.  Judge,  11  East,  a88.  Roe  v.  Lonsdale,  la  East,  39.  Doc  v.  Read,  Id.  57. 
If  joint-tenants  may  sever,  why  may  not  tenants  in  common  join,  at  each  may  still  be  taken 
to  have  demised  according  to  his  legal  interest  ?(| 

Furden  v.  In  ejectment  the  plaintifF  declared  upon  two  demises  of  se- 

dff^d*  BR   ^^^^  lands  by  several  parties,  but  laid  only  one  habendum^  viz, 
upmf  a  writ  of  habendum  tenementa  pracdida  so  demised  by  the  aforesaid  several 
error.    Carth.  parties  for  seven  years,  and  lays  in  his  declaration,  thai  the  de- 
^^4.    Comb,    fendant  entered  into  all  the  aforesaid  tenements,  S^  ipstm  {xht 
^^ldecd.aVent.  P^^^^^^^)  ^  J^^'^^  ^^  prcedictd  (in  the  singular  number)  cjecity 
aU'  S.C.  ad-   ^^PJ^it  Sf  amovit ;  and  it  was  assigned  for  error,  that  the  decla- 
judged  in  C.B.  ration  was  ill  for  want  of  another  habendum^  for  that  the  verdict 
is  general,  and  it  is  uncertain  to  which  demise  this  single  haben^ 
dum  relates :  but  the  court  held,  that  reddettdo  singula  singulis  it 
was  well  enough. 
Raym.463.  If  the  heir  brings  an  ejectment,  and  pending  the  suit  his  an- 

cestor dies,  yet  he  shall  not  recover,  because  every  man  must 
recover  according  to  the  right  he  had  at  the  time  of  the  action 
brought ;  for  during  the  lifetime  of  the  ancestor  the  ejectment 
was  done  to  him  only,  and  therefore  to  be  punished  by  the  an- 
cestor ;  for  one  man  cannot  complain  in  a  court  of  justice  of  an 
injury  done  to  another, 
to?  4  Burr^^'  v  ^^  plaintifF  cannot  recover  against  his  own  covenant;  and. a 
^ao8.  licence  to  inhabit  amounts  to  a  lease.] 

rS^^irr"'  A  lease  made  by  a  guardian  to  try  the  title  of  an  infant  seems 

Hodgson^  ^^°^'  ^^^  ^^°"g^  ^"c^  lease  may  be  voidable  as  to  the  infan^ 
a  Wils.  129.     y®^  a  stranger  cannot  defeat  it:  and  if  the  lessee  should  not  be 

allowed 
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allowed  to  maiataiu  his  ejectment  on  such  Icase^  the  infancy  135.  Bed«lv. 

would  deprive  the  minor  of  that  remedy  of  pmiisliing  the  tres-  Consuble, 

passer,  which   pci:i>ons  of  full  age  are  entitled  to ;  which  were  n""^**',!?,!' 

to  deny  the  minor  thfi  common  right  and  privilege  of  other  c?.R.  471. 

subjects.  —  Ithasbein 
long  settled,  that  ao  infnnt  himsdf  may  make  a  lease  without  rent  to  try  his  title.  3  Burr. 
1806.     aT.R.i6i.    5Br.P.C.57o. 

yTlie  committee  of  a  lunatick  is  but  a  baiiifi^  and  has  no  in-  Drury  v.Fitcb, 

terest  in  the  land,  so  that  the  demise  must  be  in  the  name  of  the  JJ""*  ^^* 
1       .•  I    n  Cocks  V.  Dar- 

''"'«'«:''.||  «>n.Hob.,i5. 

Knipc  V.  Palmer,  a  Wik.  130.    But  »ee  43  G.  3.  c.  75. 

A  man  may  bring  an  ejectment  on  a  joint  lease  made  by  baron  2  Co.  61.  Cro. 
and  feme,  of  the  lands  of  the  wife,  if  the  lease  were  made  by  f**^^***pr 
herself  in  person,  whether  it  be  by  parol  or  indenture;  for  the  470! 488.       * 
contracts  of  the  wife  relating  to  her  own  estate  are  but  voidable 
during  the  coverture,  that  she  may  have    '  fit  of  them 

after  the  death  of  her  husband,  if  it  shall  b-  i  interest  to 

confirm  them :  but  the  husband  ought  to  join  in  the  lease,  be-  See  Cowp. 
cause  they  are  considered  in  the  law  but  as  one  person,  and  he  J°'- 
having,  during  die  coverture,  an  interest  in  the  property  of  his  ^**"8'' 53* 
wife,  the  whole  proprietor  would  not  join  in  the  lease  without 
the  husband :  and  as  on  such  joint  lease  each  may  be  said  to . 
demise  the  whole,  the  lessee  might,  according  to  the  ancient 
practice,  maintain  1  '  aent  on  such  demise.     [But  it  is  not  Cro.  Ja.  $32, 

necessary  that  the  1m  and  wife  should  join  in  a  lease  to  try  Hob.  5. 

the  title  to  her  estate;  he  alone  might  make  a  lease  for  that  pur- 
pose ;]  because  during  the  coverture  he  hath  the  power  of  her 
property ;  and  therefore  all  his  contracts  relating  to  it  are  good 
during  his  life,  because  his  pleasure  must  determine  her  who 
hath  resigned  her  will  to  him ;  though  after  his  death  she  may 
avoid  the  lease. 

But,  if  the  plaintiff  declares  on  a  joint  lease  by  baron  and  Gardiner  r. 
feme,  and  the  lease  appears  on  the  evidence  to  have  been  exe-  Norman,  Cro. 
cuted  by  a  third  person,  by  virtue  of  a  letter  of  attorney  from  n^  Hopkins's 
the  husband  and  wife,  such  evidence  will  not  maintain  the  de-  case,  Cro.  Car. 
claration,  because  she  cannot  delegate  a  power  to  a  third  person  165.  all  the 
to  act  for  her,  having  already  devolved  all  power  and  authority  court  con- 
on  her  husband.     But  the  letter  of  attorney,  though  void  as  to  agood  letto* 
the  wife,  remains  as  to  the  husband ;  and  hence  it  hath  been  of^ttomey  for 
held,  that  the  lessee  might,  in  tliis  case,  declare  on  that  lease  both,  and  the 

as  the  lease  of  the  husband  only.  \f^^  ;r«4  ^^ 

•^  livered ;  it  is 

the  lease  of   them  both,  during  the   husband's   life.     But  see  Wilson  v.  Rich,  Yelv.  i. 

I  Brownl.  134.  S.  C.    Plomer  v.  Hockhead,  %  Brownl.  248.    Noy,  133  con/r. Jj 


[A  copyholder  may  declare  on  a  lease  for  any  number  of  Cro.  Eliz.  469. 

yeais  without  forfeiture:  and  the  lessee  of  a  copyholder  for  a  535  pwen,i8. 

^  '  •  ri'^.**^  11       Latch.  190. 

year,  may  sustain  an  ejectment ;  tor  his  estate  is  warranted  by  Hardr.  330. 

law,  and  it  is  the  most  easy  way  for  him  to  recover  the  pos-  i  Lutw.  803. 

session.  Co.LitL398A 

II  An  4  Co.  36.  a. 
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EJECTMENT. 


jDoev.Rosser,  ijAli  award,  under  a  submission  to  arbitration,  will  give  & 
3  East,  15.  good  title  on  which  to  maintain  an  ejectment;  for  though  it  can* 
not  have  the  operation  of  conveying  the  land,  yet  the  defendant 
is  concluded,  by  his  own  agreement,  from  disputing  the  title  of 
the  lessor  of  the  plaintiff.  The  parties  consent  that  the  award  of 
an  arbitrator  chosen  by  themselves  shall  be  conclusive  as  to  the 
right  of  the  land  in  controversy  between  them ;  and  this  is  suf- 
ficient to  bind  them  in  the  action  of  ejectment- 
Goodtitlc  V.  The  plaintiff  must  recover  on  a  legal  title.     A  trustee  there* 

Jones,  7T.R.  fore  may  maintain  the  action  against  his  own  cestiiy  que  tnisty 
vfwhartonr    («)  and  an  unsatisfied  term  outstanding  in  trustees  will  bar  the 
8  T.  R.  a.  *      recovery  of  the  heir  at  law,  even  though  he  claim  oiiJy  subject 
Doe  V.  Liix-     to  the  charge,  {b) 
ton,  6  T.  R. 
389.    (fl)  Roe  v.  Read,  8  T.  R.  118.    {b)  Doe  v.  Staple,  a  T.  R,  684. 

Adams's  But  a  jury  may  In  some  cases  presume  a  regular  surrender  to 

Ejectments,  jjj^yg  heen  made  by  the  trustees  of  tlieir  estate,  and  thereby 
^^*  clothe  the  cestui^  qice  Mist  with  the  legal  title,  and  enable  him  to 

Doe  V.  Staple,  maintain  this  action.  Thus  a  surrender  will  be  presumed,  if  the 
a  T.  R.  684.  purposes  of  the  trust-estate  have  been  satisfied ;  or,  if  the  bene- 
b  ^rn  7  ¥  R  ^^^^^  occupation  of  the  estate  by  the  possessor  may  have  induced 
a.  England  v.  a  supposition,  that  a  conveyance  of  the  legal  estate  has  been 
Slade,  4  T.  R.  made  to  the  party  beneficially  interested ;  or,  when  the  trust  is 
*8a.  a  plain  one,  and  a  court  of  equity  would  compel  the  trustees  to 

make  a  conveyance.  But  the  presumption  will  not  be  made  if 
Keenev.Dear-  the  surrender  be  a  breach  of  the  trust;  nor,  in  any  case,  where 
don,  8  East,  ^y^^  ^j^jg  ^£  ^y^^  party^.for  whom  the  presumption  is  required  is  a 
doubtful  equity  only,  until  a  court  of  equity  has  first  declared 
Goodtitle  v.  in  favour  of  the  equitable  title.  If  the  presumption  be  not  made 
Jones,  7  T.  R.  in  point  of  fact,  although  the  circumstances  of  the  case  should 
*2*  warrant  it;  as,  if  it  should  appear  on  a  8|>ecial  verdict,  or  special 

case,  that  the  trust-estate,  though  satisfied,  is  still  outstanding, 
the  ceslw/  que  trust  will  not  be  able  to  recover  in  the  ejectment, 
unless  his  trustees  be  made  the  lessors  of  the  plaintiff. 
Doc  V.Hall,         The  surrenderee  of  a  copyhold,  if  admitted  before  trial,  may 
16  East,  ao8.    maintain  ejectment  brought  by  him  before  admittance  upon  a  de- 
^WiL*^^^^^'    mise  laid  between  the  time  of  surrender  and  admittance.     The 
Holdfast  V*.       *^*^^  ^^  perfected  on  admittance  bv  relation,  and  then,  and  not 
Clapham, '       before,  the  courts  of  law  will  look  at  it.|l 
jT.R.  600. 
Vaughan  v.  Atkins,  5  Burr.  J764. 

(E)  Of  the  Plea  and  General  Issue  in  Ejectment. 

Law  Eject.  89.  "J^HE  general  rule  in  the  issue  of  this  action  is,  that  whatso- 
ever bars  the  right  of  entry  is  a  bar  to  the  plaintiflfs  title : 
therefore  the  plaintiff*  must  prove  seisin  within  twenty  years  4n 
himself  or  his  ancestors,  or  must  prove  a  seisin  in  the  person 
that  has  a  particular  estate  in  the  land,  and  that  he  claimed 
within  twenty  years  after  the  reversion  accrued,  jqx  that  he  wa« 
an  infant,  non  compos^  imprisoned,  beyond  the  sea,  or,  if  a 
woman,  under  coverture,  at  the  time  when  the  title  accrued, 
[and  that  he  claimed  within  twenty  years  after  he  came  of  age, 

^C.  fOF 


(F)  Of  the  Verdict  and  Judgment  in  Ejectment.  29 

i\c,  for  every  plaintiff  in  ejectment  must  shew  a  right  of  foS'  x  Burr.  1x9. 
fly  as  well  as  of  property ;  and  therefore  the  defendant  need 

I  J  lead  the  statute  of  limitations,  as  in  other  actions.] 

Fine  and  nonclaim,or  a  descent  cast,  which  takes  away  the  entry, 
arc  good  pleas  in  this  action  in  bar  of  thcplaintifTs  right  of  entry 

Accord  is  a  good  plea  in  ejectment,  as  is  also  ancient  (a)  de    9  Co.  77. 
nicbiic.  Petoc'i  case. 

(a)  But  this 
cannot  he  plenclcd  without  leave  of  the  court,  l|  which  must  be  npplied  for  within  the  four  first 
ilnvii  ot  trriii  u|>on  nn  affulavit,  that  the  lands  are  holden  of  a  manor  whicii  iii  ancient  de* 

II  nt  demesne  regularly  holden,  and  that  the  claimant  has 
a  )n,  3  Wils.  51.  Doe  v.  Iloe,  %  Burr.  1046.  Denn  v. 
Ft  nil,  0  i .  u.  474.  »>  iicji-  .:h  i4)j)iication  was  made  on  the  last  of  the  four  first  days  of  the 
term,  the  court  directed  the  (iet'endant  to  plead  ituianier,  and  granted  him  a  rule  calling  oa 

th      '"•*»•  •       ' >  why  the  plea  snould  not  l»e  allowed.     Doe  v.  Roe,  10  East,  s^3' 

i  may  reply,  that  the  lands  are  pleadable  at  common  law,  and  tra- 

\ti^v  I. ...I  I...  ...a. MM  .:,  ..i.cicnt  uemesne.    But  the  court  will  not  reject  the  plea,  upon  a 

counter  affidavit,  that  great  part  of  the  lands  are  copyhold.     Ibid.\\ 

\\  When  the  party  apjioaring  has  entered  into  the  consent-rule  Goodright  v. 
and  pleaded,  he  niay  move  for  a  rule  to  reply,  before  the  lessor  5^''^*^'  *^^ 
of  the  plaintiff  has  joined  in  the  consent-rule,  and  the  plaintiff  ^*'^  ^* 
may  be  non-prossed  thereby ;  but,  as  the  plaintiff  is  only  a  fictitious 
i)erson,  the  derciulant  will  not  be  entitled  to  costs. JI 

(F)  Of  the  Verdict  and  Judgment  in  Ejectment. 

A  S  the  verdict  is  the  ground  of  the  judgment,  it  ought  not  to  Mason  t.Fox, 
"^  be  entered  for  more  land  or  diilerent  parcels  than  the  de-  ^'^o*  ^^  ^3'» 
fcndant  was  found  guilty  of:  but  a  variance  between  the  verdict 
and  judgment,  occasioned  by  die  misprision  or  default  of  the 
clerk  in  entering  the  judgment,  is  not  fatal,  but  hath  been 
amended  by  the  court  after  a  writ  of  error  brought.  As,  where 
the  plaintiff  had  judgment  quod  reatpcret  tej-minum  of  a  messuage 
and  ten  acres  of  land,  and  the  verdict  acquitted  the  defendant 
quoad  the  land;  here,  though  the  judgment  was  larger  than  the 
verdict,  yet,  because  it  appeared  to  be  the  misprision  of  the 
clerk,  who  had  not  pursued  the  verdict,  which  ought  to  have 
been  his  guide  in  making  up  the  judgment,  and  no  mistake  in 
point  of  Taw  in  giving  the  judgment,  therefore  the  party  ought 
not  to  suffer  for  such  misprision,  since  the  statute  of  8  H.  6. 
c.  1 2.  gives  the  judges,  in  affirmance  of  their  judgment,  power 
to  amend  and  reform  what  in  their  discretion  seems  to  be  the 
misprision  of  clerks. 

II  Where  two  demises  were  laid  by  different  lessors  of  the  same  Morrcs  r. 
premises  for  the  same  term,  both  as  to  commencement  and  du-  B^»  aStr. 
ration,  and  the  judgment  was,  that  the  plaintiff  recover  his  tejtns  s|  c,* ' 
in  the  premises ;  and  it  was  objected  that  both  lessors  could  not 
have  a  title  to  demise  the  whole ;  and  that  therefore  there  was  an 
inconsistency  in  the  judgment,  and  that  it  did  not  appear  which 
of  the  lessors'  rights  was  established;  the  court   affirmed  the 
judgment ;  because  after  a  verdict  a  bare  possibility  of  title  con- 
sistent with  the  judgment  is  sufficient,  and  the  two  lessors  might 
^lave  been  joint-tenants,  and  vet  refuse  to  join  in  a  lease. 

So, 


so 


Rowe  V. 

Power, 

»N.R.i. 


Worral  v. 
Bent,  a  Str. 
93S'  Fitzg.83 

s.c. 


Fisher  v. 
Hughes,  z  Str. 
908.     I  Bar- 
nardist.  464. 
&aBarnardist, 
10.  S.C. 


EJECTMENT. 

So,  where  the  declaration  contained  two  distinct  demises  by  two 
different  lessors  of  two  distinct  undivided  thirds,  and  judgment  was 
o-iven,  that  the  plaintiff  "  do  recover  his  said  te7'ms;'  and  on  error 
ft  appeared,  (from  the  facts  stated  in  a  bill  of  exceptions  to  the 
judge's  directions  on  a  point  of  law,)  that  the  ejectment  respected 
only  one  undivided  third,  the  judgment  was  holden  well  enough, 
when  the  point  was  raised  only  on  a  bill  of  exceptions;  and  it 
seems  that  it  would  have  been  well  enough  even  on  a  special 
verdict.  . 

So,  where  in  an  ejectment  on  two  several  demises  of  two  se- 
parate parcels  o^  lands,  the  judgment  was  entered,  that  the 
plaintiff  do  recover  his  term,  and  it  was  objected,  that  it  should 
have  been,  that  plaintiff  do  recover  his  termSy  the  court  said, 
that  they  would  extend  the  word  term  to  his  term  in  A.  and  his 
term  in  B.  and  aflRrmed  the  judgment 

So,  where  the  ejectment  was  upon  two  demises  by  different 
lessors,  and  the  second  demise  was  "  of  the  afoi'esaid  premises," 
and  judgment  was  entered  for  the  plaintiff  as  to  the  first  demise, 
and  for  the  defendant  as  to  the  other ;  and  it  was  objected,  that 
by  not  stating  the  second  demise  to  be  of  **  other  premises"  the 
judgments  were  contradictory  to  each  other,  inasmuch  as  the 
defendant  was  put  without  day  as  to  the  same  premises  for  which 
the  plaintiff  recovered ;  the  court  affirmed  the  judgment,  and 
construed  the  aforesaid  premises  which  the  second  lessor  demised 
to  mean  the  term  in  the  premises. 

So,  where  the  plaintiff  declared  upon  two.  demises  of  several 
lands  by  several  parties,  but  laid  only  one  habendum^  namely, 
habendum  tenementa  prcedicta  so  demised  by  the  aforesaid  se- 
veral parties  for  seven  years,  and  it  was  assigned  for  error,  that 
the  declaration  was  ill  for  the  want  of  anotlier  habendum ;  for 
that  the  verdict  was  general,  and  it  was  uncertain  to  wliich  de- 
mise the  single  habendum  related ;  the  court  held,  that  reddendo 
singula  singulis  it  was  well  enough. 

So,  where  the  declaration  was  for  lands  and  common  of  pas- 
ture generally,  without  stating  it  to  be  appendant  or  appurte- 
nant, it  was  intended  after  verdict,  on  a  writ  of  error,  to  be 
that  common  for  which  an  ejectment  would  lie. 

So,  where  the  ejectment  was  for  one  messuage  or  tenement 
and  four  acres  of  land  to  the  same  belonging,  the  words  "  to 
the  same  belonging"  were  held  to  be  void,  for  kind  cannot  pro- 
perly belong  to  a  house ;  and  then  it  is  a  declaration  for  a  mes- 
suage or  tenement  and  four  acres  of  land,  which,  though  it  be 
void  for  the  tenement,  is  good  for  the  land,  for  which  the 
plaintiff,  upon  releasing  the  damages,  had  judgment.  || 

If  the  plaintiff  hath  a  verdict  for  all,  the  entry  of  the  judg- 
ment is,  that  the  plaintiff  recuperet  termimm  versus  def.  de  ^  in 
tenementis  prccdict,  Sf  (a)  quod  def.  capiaiur, 
since  the  statute  5  &  6  W.  &  M.  c.  12.  which  takes  away  the  capias  pro  fine,  no 
judgment  of  capzatur  shall  be  entered  against  the  defendant,  nor  any  thin-  in  lieu  thereof, 
but  the  clause  shall  be  totally  left  out  of  the  judgment:  but  then  the  plaintiff  is  to  pay  the 
othcer,  in  lieu  of  the  fine,  six  shillings  and  eight-pence,  which  is  to  be  allowed  the  plaintiff 
m  his  costs.    Lmsey  v.  Sir  Talbot  Clerk,  Carth.  390.    5  Mod.  aSj.  S.  C.  *        - 


^labourn  v. 
Bengo,  I  Ld. 
Raym.561. 
Moore,  v. 
Fursdon, 
a  Ventr.  214. 
Carth.  224. 
S.C.  Comb. 
190.  S.C. 

Newman  v. 
Holdmyfast, 
I  Str.  54, 


Wood  V. 
Payne,  Cro. 
Eliz.  186. 


F.  N.  B.  320. 
Cro.  Eliz.  144. 
(a)  But  it 
seems,  that 
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X  Salk.  54.  S.  C. 
But, 


(F)  Of  the  Verdkt  and  Judgment  in  Ejectmerit.  3I 

But,  if  the  judgment  in  ejectment  he  QnieKcetX  qiiod  recuperet  LawEjectm, 
pt'"  li  jyre^di'      '"  '"        if  it   had  bben 

rt'  prccd,,  I.  ilie  same  thing, 

the  possession  itself  being  to  be  recovered  on  the  hahere  facias 
possessionem. 

And  hence  it  is,  that  if  the  term  expires  pending  the  suit,  the  Sav.  28. 
plaintiff  cannot  itcomt  die  possession,  because  th*»  court  cannot 

§ive  the  plaintilf  jiici*' inent  for  the  land,  when  it  appears  upon 
le  face  of  the  record,  that  his  title  to  it  is  determined  ;  yet  he 
(a)  shall  have  his  judgment  for  damagt"  .  '      misc  tlic  trespass  (a)  Co.Litu 
still  remaincHl.  aSj. 

In  ( •  id   was  ac-  Mayo  v. 

quitted  _  ^     o      '         y>  quod  capi-  ^ogshill, 

antur  ;  and  lield  good,  because  that  is  only  for  the  finey  which  ^ro. Car.  406. 
the  husband  must  pay,  for  the  wife  cannot. 

If  the  defendant  lv»nccjuitte<l  of  part,  and  judgment  been-  Cro.EIi2.S71. 
tered  qriod  dif.  :lmt  part  whereof  he  is  acquitted; 

tliis  is  error,  bLc...  ,     .^    i^^  icnt  in  this  action  is  not  final,  a« 
in  the  writs  of  right,  and  dotli  not  protect  the  defendant  from 
any  further  suit,  but  only  acquit  him  against  the  title  set  up  by 
the  plaintitf  in  the  action.     Hut  since  it  appears  that  the  plain- 
tiff's demand  was  groui  ^  to  that  part  whereof  the  de- 
fendant was  acquitted,  li.^  ;..,.j^iiient  as  to  thnt   n.irt  nmst  be  set 
down  to  be  quad  def,  eat  inde  sine  die ;  the  as  to  that 
having  no  fartli«                     ,      •     .  •     .                        ^ 

If  one  of  thr  e  plaintiff  (*)  (This  latter 

fihaii  have  judgment  against  the  .'T  ^*  ^^t 

death  on  the  roll,  but  then  diej  ....a.u  ..^  ......vw  «o  u>  beMholden 

the  person  deceased  qiiod  qtier.  n.  ,  <Jr.  (6)  to  be  unne- 

cessary; be- 
cause on  suggesting  the  deatli,  it  is  au*ardcii  by  the  court,  "  that  further  proceedings  shall 
stay  against  uie  person  deceased.*'    i  Burr.  363.] 

II  It  seems,  that  if  the  defendants  make  a  joint  defence  for  the  Gilb.  Eject, 
whole  land  demanded,  and  one  of  them  die,  execution  may  be  9^* 
given  of  the  whole,  because  the  whole  interest  comes  by  survi- 
vorship to  tlic  others,  and  thcref  'r  plaintiff  hath  still  per- 
sons before  the  court  to  defend  i.,  v;  but  that  where  each 
of  the  defendants  defends  for  pail  only,  the  plaintiff,  upon  the 
death  of  one  of  them,  must  not  take  out  execution  for  the  part 
in  his  possession,  because  they  are  in  the  natmre  of  distinct  de*- 
fendants,  and,  (  '  ,  as  to  that  part  which  was  de- 
fended by  the  pi  .ed,  there  is  no  person  in  court 
against  whom  judgment  can  be  given,  or  execution  taken  out.f| 

If  an  ejectment  be  broudit  against  baron  and  feme,  and  the  Leev.Rowka- 

plaintiff  have  a  verdict  aganist  both,  and  before  judgment  the  ley.  Ro.Rep. 

husband  die,  the  plaintiff'  ■ 'cstion  have  juJorment  '^i   '^^f'^ 

^    \        '(-      ^  ^  •'^•iV.  Lea,  Cro, 

against  the  wite,  not  oniv  ^  a   trespass  committed  j^^  77^^ 

by  the  wife,  and  that  therefore  she  is  punishable  for  her  own 

act,  which  is  injurious  to  another ;  but  because  where  the  wife  is 

found 
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found  guilty  of  the  ejectment,  she  must  have  obtained  that  un- 
lawful possession,  either  jointly  with  her  husband,  and  then  it 
survives,  or,  she  had  the  whole  possession  m  her  own  right ;  and 
in  either  case  the  plaintiff  may  punish  her,  and  recover  the 
possession,  which  is  wholly  in  her  on  the  death  of  her  husband- 

(G)  Of  the  Writ  of  Execution :  And  herein, 

I.  Of  the  Time  *when  the  Urtt  is  to  be  sued, 

ride  tit.  A  LTHOUGH  after  judgment  the  plaintiff  is  entitled  to,  and 

Set.  Facias.  -Tx  ^^y  ^^q  Q^^  ^j^g  y^.pit  of  habere  facias  possessionem  ;  yet 
deSTnT^  ^  if  he  neglect  to  sue  out  execution  within  a  year  after  the  judg- 
in  ejectment  ment,  he  must  bring  {a)  a  scire  facias  (b),  as  on  all  other  judg- 
dying,  a  scire  ments,  otherwise  the  court  will  award  a  writ  of  restitution 
facias  went  -^  enonice  emafiavit, 

out  against       ^ 

the  terre-tenants  of  the  lands,  the  writ  was  demurred  unto;  for  that  the  heir  was  not  named, 
nor  was  it  alleged  that  any  strangers  had  intruded;  but  the  court  ruled  it  well,  for  the  heir 
may  come  in  as  a  terre-tenant.    Sid.  317.    a  Keb.  143.    But  for  this  vide  Eyre*  v.  Taunton, 

Cro.  Car.  295.  312.     Cro.  Ja.  506.     2  Brown!.  145. WTicre  in  ejecrment  there  wau 

judgment  against  the  testator,  and  a  scire  facias  against  the  executor,  without  naming  him 
terre-tenant;  it  was  objected,  that  in  ejectment  the  defendant  is  supf)osed  to  be  a  dlseisor, 
and  that  the  lands  descend  to  his  heir  at  law  ;  the  plaintitf'Couk  out  a  new  scire  facias  and 
amended  the  fault.  C'lrth.  2. —  Where  judgment  in  ejectment  was  for  two  messuages,  and 
after  a  year  a  scire  facias  upon  it  recited  a  judgment  of  one  messuage  only,  to  which  nul  tiet 
record  being  pleaded,  it  was  moved  to  amend  it,  but  denied,  for  there  may  be  such  a  judg- 
ment; and  this  does  not  appear  to  be  erroneous  on  the  face  of  it.  6  Mod.  .110.  {b)  It  seems 
to  have  been  doubted,  whether  a  scire  facias  lay  to  revive  a  judgment  in  ejectment  after  the 
year,  because  by  the  common  law  it  lay  only  in  real  actions ;  and  at  the  time  of  Wcstra, 
a.  c,  45.  which  extends  it  to  personal  actions,  the  term  or  possession  was  not  recovered  in  this 
action ;  but  it  seems  now  agreed,  that  a  scire  facia*  lies  to  revive  the  judgment  in  this  action 
after  the  year,  as  well  as  in  any  other.  Okey  v.  Viccars,  Sid.  351.  ||Cierk  v.  Withers, 
I  Salk.  258.  2  Ld.  Raym.  806.  S.  C.  As  the  lessor  of  the  plaintiff  is  not  a  party  to  the 
judgment,  it  would  seem  not  to  be  nccessar}',  in  case  of  his  death  before  execution,  to  revive 
the  judgment  by  scire  facias,  although  the  case  of  Doe  ▼.  Roc,  4  Burr.  1970.  has  left  this 
point  somewhat  doubtful.    Adams's  Eject.  a74.|| 

%  Inst.  471-  [But,  if  execution  be  taken  out  within,  and  continued  beyond, 

a  Leon.  77.      the  year,  there  is  no  necessity  for  a  scire  facias.  No  presumption 
Ei"ect!729.       ^^"  ^^^"  ^.^^^^»  ^^**  ^^^^  plaintiff  hath  released  the  execution ;  be- 
cause, having  been  duly  taken  out,  it  may  be  owing  to  the  neglect 
of  the  sheriff*  that  it  was  not  executed. 
Runningt.iiirf.      If  the  plaintiff'  die  within   the  year  and  day,  his  executors 
1411.7.16.      cannot  take  out  execution  without  a  scire  facias  ;  for  they  ar& 
not  parties  to  the  judgment :  though  if  execution  has  been  regu- 
larly sued  out  in  the  lifetime  of  the  testator,  the  sheriff*  may  exe- 
cute  It  after  his  death  ;  because  the  authority  is  from  the  court. 
Doe  V.  Roe,     and  not  from  the  party.     The  writ  of  possession  has  relation  lo 
4  ouxr.  1970.   Its  teste ;  therefore,  though  it  be  not  actually  sued  out  till  after 
the  death  of  the  lessor  of  the  plaintiff;  yet,  if  it  be  tested  before  his 
dpath,  It  i»  regular.;) 

But, 
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But,  if  the  plaintiff  hath  a  judgment,  witli  stay  of  execution  6  Mod.  a88. 
for  a  year,  he  may,  after  the  year,  take  out  his  execution  with-  Ro.  Rep.  xo4* 
out  the  scire  facias^  because  tlie  dehiv  is  by  consent  of  partitas, 
and  in  favour  of  the  defendant;  and  the  indulgence  of  the  plain- 
tiff sliall  not  turn  to  his  prejudice,  nor  ought  the  defendant  to 
be  alloweil  any  advantage  of  it,  when  it  appears  to  be  done  for 
his  advantage  and  at  his  instance. 

But  it  seems  this  delay  of  execution,  being  only  tlie  compro-  Kcb.  785. 
mise  or  agreement  of  the  parties,  is  never  enteretl  on  the  roll ;  6  Mod.  a88. 
and  therefore  after  the  year  the  plaintiff  ought  to  move  the  court  ajjfijoritj^^® 
for  the  scire  facias^  lest  the  execution  should  be  suspended  quia 
erronice  emamr  the  year  without  the  scire  facias. 

So,  if  the  (1-  I  brings  a  (a)  writ  of  error,  and  thereby  .?  Co.  88.  a. 

hinders  the  plaintitl  from  taking  his  execution  within  the  year,  Cro.Eliz.416. 
and  the  plaintiff  in  error  is  nonsuit,  or  the  judgment  affirmed;  *  jJfod^aSS 
the  defendant  in  error  may  proceed  to  execution  after  the  year  („)  But,  if  the 
witliout  a  scire  facias^  because  the  writ  of  error  was  a  supersedeas  party  be  tied 
to  the  execution,  and  the  j)laintiff  nmst  acquicMre  till  he  hears  the  ^P  ^X  ^  *"■ 
judgment  above.     Besides,  while  the  cause,  is  de(>ending  on  the  o"f?^'hancerv 
writ  of  error,  it  is  still  stib  judicey  whether  the  plaintift'  shall  fyr  a  year,  he 
recover  the  land  or  not.  cannot  take 

out  execution 
afler  the  year  without  a  tcire  facias,  because  the  courts  of  law  do  not  take  notice  of  Chancery 
Iniuncti-  '    v  do  of  writs  of  error:  besides  it  might  be  no  breach  of  tlie  injunction  to 

take  out  i  within  the  year,  and  continue  it  down  by  vk,  non  misU  breve,  [which,  it 

5ccins,  caiiiKJt  \)v  ilone  in  the  case  of  a  writ  of  error,  because  that  removes  the  record  out  of 
the  court  where  jiid^MDcnt  is  ji^tyen ;  and  therefore  there  can  be  oo  proceeding's  below,  till  it 
be  affirmed   and   rctiir      '    '      the  inferior  court.]     Salk.  .^aa.     6  "^T    '     ^^.  S.  C.      Stra. 

301. *But  now,  to  the  case  of  Michel  v.  Cue,  ct  R.  3a  Geo.  a. 

a  Burr.  660.  if  a  il  !  -  on  for  a  year  hath  arisen  from  the  w<-.L.....ii.ts,  by  bills  for 

injunctions,  and  1  e  for  payment,  execution  maybe  sued  out  without  a  <ct>e 

faciax:  and  if  a  ruU  i.>  ...«.«  v..iu.,c  whv  >♦  ^k.-.i  1  '.  .♦  tw  ^r-t  aside  is  obt«!!""'  *'"'  ^'ourt  will 
dischar^  it  with  costs.     And  this  secii  a  ;  and  qu,  if  tl  will  not 

extend  to  cases  in  ejectment? A  i^...  , - ,  ...1  a  judgment  in  Lj... :  where  a 

stranger  enters  after  judgment.    R.  Lut.  ia68.    3  Lev.  100.    Clift,  676,  677. 

[Tenant  for  years  had  judgment  in  ejectment :  the  term  in-  Sedgwick  v. 
curred :  then  he  brought  a  scire  Jacias  quare  exccutionem  habere  Gofton,  Skin* 
non  debet  of  the  land^  and  his  damages  and  costs.  The  defendant  '"'* 
demurretl.     It  was  holdcn  by  the  court,  that  though  the  de- 
fendant might  have  a  scire  facias  for  the  damages  and  costs,  yet 
this  being  for  the  term  likewise,  which  was  incurred,  it  was  ill ; 
and  a  new  scire  facias  ought  to  issue.     It  was  afterwards  argued 
by  Holt^  that  the  scire  facias  was  good  for  the  damages ;  but  the 
court  thought  otherwise,  and  a  new  scire  facias  was  granted.] 

a.  Haw  the  Writ  is  to  he  executed, 

[As  execution  should  be  issued  according  to  the  right  and  i  Burr.  366. 
justice  of  what  has  been  really  recovered,  the  plaintiff  nmst  be  Runningt. 
careful  not  to  take  out  execution  for  more  than  he  had  a  right  to    J^^*  ^^** 
recover.     And  that  the  sheriff  may  not  labour  under  any  diffi- 
culty in  executing  the  writ  of  possession,  the  practice  nff-jj  is,  j  Byxn,  629* 
(different  indeed  from  what  it  was  formely,)  for  the  plaintiff  him- 
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EJECTMENT. 

self  not  only  to  point  out  to  the  sheriff  that  which,  in  execution 
of  the  writ,  he  is  to  deliver  him  possession  of;  but  to  take  pos- 
session, at  his  peril,  of  only  that  which  he  has  title  to ;  for  should 
he  take  possession  of  more  than  he  has  recovered  and  proved 
title  to,  the  court  will,  in  a  summary  way,  interpose  and  set  it 
riffht.]  II  They  will  also,  if  necessary,  interfere  before  the  exe- 
cution of  the  writ,  and  restrain  the  lessor  of  the  plaintiff  fi'om 
taking  possession  of  more  than  he  is  entitled  to,|| 


5  Co.  91.  b. 


iRo.Abr.886. 


Eo.Abr.886. 


Leon.  145. 
Upton  and 
Wells.    [Qu. 
Whether  the 
courts  would 
not  now  hold 
it  to  be  a  full 
execution  of 
tlje  writ.] 


The  words  of  the  writ  are  quod  habere  facias  possessionem^  so 
that  there  must  be  a  full  and  actual  possession  given  by  the 
sheriff,  and,  consequently,  all*  power  necessary  for  this  end  must 
be  given  him.  If,  therefore,  the  recovery  be  of  a  house,  the 
sheriff  may  justify  breaking  open  the  door,  if  he  be  denied 
entrance  by  the  tenant,  because  the  writ  could  not  be  otherwise 
executed. 

If  the  plaintiff  recover  several  messuages  in  the  possession  of  ' 
different  persons,  the  sheriff  must  go  to  each  house  and  deliver 
the  possession  thereof;  and  this  is  done  by  turning  the  tenants 
out  of  each  of  the  houses :  for  the  delivery  of  the  possession  of 
one  messuage,  in  the  name  of  all,  is  not  a  good  execution  of  the  , 
writ,  because  the  possession  of  one  tenant  is  not  the  possession  of 
the  other,  but  each  hath  his  several  possession. 

But  it  seems  by  Rolle  that  if  ail  the  messuages  had  been  in  pos- 
session of  one  tenant,  it  had  been  sufficient  to  give  possession  of 
one  in  the  name  of  all ;  but  without  doubt  the  siurest  and  best 
way  is,  for  the  sheriff  to  remove  all  the  tenants  entirely  out  of 
each  house,  and  when  the  possession  is  quitted,  to  deliver  it  to 
the  plaintiff. 

If  the  sheriff  turns  out  all  persons  he  can  find  in  the  house, 
and  gives  the  plaintiff,  as  he  thinks,  quiet  possession,  and  after 
the  sheriff  is  gone  there  appear  some  persons  to  be  lurking  in 
the  house  ;  this  is  no  good  execution,  and  therefore  the  phiintiff 
shall  have  a  new  habere  facias  possessionem,  because  he  never  had 
execution. 


(a)  Ro.  Abr. 
886. 


Where  the  recovery  was  of  land,  and  there  was  more  de- 
manded than  recovered,  as  suppose  the  demand  for  500  acres, 
and  a  verdict  and  judgment  only  for  100  acres,  it  seemed  doubt- 
ful formerly  how  the  sheriff  was  to  give  execution,  {a)  Rolle 
says,  it  is  sufficient  to  give  the  plaintiff  possession  of  two  or  three 
acres  in  the  name  of  the  whole.  And  this  indeed  seems  the 
safest  way  for  the  sheriff,  when  he  executed  the  writ  at  his  peril ; 
for  if  he  gave  possession  of  any  land  not  recovered,  and  not  in 
the  habere  facias  possessionem,  he  was  a  trespasser,  and  punish- 
able m  an  action  of  trespass.  But,  because  the  habere  facias  is 
to  give  the  plaintiff  the  benefit  of  his  judgment,  and  that  cannot 
without  an  actual  possession  be  given  of  the  whole 
(^)Palra.a89.  quantity,  it  hath  been  held  by  {b)  others,  that  the  sheriff  does 
not  discharge  his  duty  by  giving  one  acre  in  the  name  of  all  ; 

14  but 
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Palm.  189. 
2  Brownl.  ISS* 
6  Mod.  27. 


but  he  ou^ht  in  such  case  to  set  forth  all  the  acres  particularly, 
otherwise  it  would  leave  the  execution  uncertain,  and,  conse- 
quently, not  giv<  '  liintiff  the  full  ben  "  1  advantage  of 
his  judgment.      1'  ,  (a)  at  this  day  \-     .       lice  is  for  the  (a)  [i  Burr, 

plaintiff  to  give  the  sheriff  security  to  indemnity  him  from  the  619.  5  Burr, 
defentlant,  and  then  the  sheriff'  to  give  execution  of  wliat  the  *"73-J 
plaintilf  demands. 

If  tlir  on  be  for  twenty  acres,  it  seems  the  slieriff  must  Ro.Rq).4io. 

give  twt  <  s,  according  to  the  common  estimation  of  the 

county  where  the  lands  lie. 

3.  HofD  the  Plaintiff  is  to  be  gtiieted^  and  what  Relief  he  has 
when  his  Possession  is  disturbed^ 

And  here  it  is  further  observable,  that  this  writ  of  execution  is  Ro.  Abr.  886. 
only  returnable  at  the  election  of  the  plaintiff;  and  the  court,  at  *^^p  *^^* 
the  instance  of  the  defendant,  will  not  direct  the  writ  to  be  re-  pf,*J^*„"'^^ 
turned.  This  seems  to  be  left  to  the  choice  of  the  plaintiff,  that 
he  may  take  what  is  most  for  his  advantage,  in  order  to  have  the 
full  benefit  of  his  judgment:  the  best  way  to  effect  that  is,  to 
suffer  him  to  renew  the  execution  at  his  pleasure  till  full  execu- 
tion be  had.  For  the  phiintiff  cannot  renew  execution  after  one 
habere  facias  is  returned  and  filed,  because  it  then  appears  on 
record,  that  the  phiintiff  hath  had  the  benefit  of  his  suit ;  and 
then  the  new  execution  is  but  actum  agere,  and,  consequently, 
superfluous ;  and  therefore  the  court  will  not  oblige  the  sheriff  to 
make  any  return,  but  at  the  desire  of  the  plaintiff 

If  the  writ  be  returned  by  the  sheriff,  though  not  filed,  it  seems  2  Brownl.  aid. 
no  new  habere  facias  shall  issue,  because  when  the  return  is  made, 
it  becomes  a  record,  which  the  court  is  entided  to. 

But,  where  the  writ  is  neither  returned  nor  filed,  there  is  then  Palm.  289. 

act  of  record,  by  which  it  appears  to  the  court  that  the  plain- 
tiir  hath  had  any  benefit  by  his  judgment ;  and  there  upon  a 
suggestion,  vie.  non  misit  breve,  the  plaintiff  is  entitled  to  a  new 
writ,  because  the  omission  of  the  officer  shall  not  turn  to  the 
plaintiff's  delay  or  prejudice.  But  the  new  writ  cannot  issue  till 
the  return  of  the  first  writ  be  out ;  because  till  the  return  be  past, 
Tion  constat  to  the  court,  but  the  sheriff  may  do  his  duty,  and 
the  plaintiff  thereby  have  the  full  benefit  of  his  judgment ;  in 
which  case  there  can  be  no  occasion  for  a  new  habere  facias. 

If  the  officer  be  disturbed  in  the  execution  of  the  writ,  on  an  6  Mod.  27. 
affidavit  the  court  will  grant  an  attachment  against  the  party, 
whether  he  be  the  defendant  or  a  stranger :  for  the  writ  is  the 
process  of  the  court,  and  any  disturbance  given  to  the  execution 
of  it  is  a  contempt  of  the  authority  of  the  court  from  whence  it 
issues,  and  as  such  will  be  punished.  The  process  is  not  under- 
stood to  be  executed,  nor  the  execution  complete,  till  the  sheriff 
and  his  officers  be  gone,  and  the  plaintiff  left  in  quiet  possession. 

But  after  the  possession  given,  either  on  the  habere  facias  pos-  Radcliffand 
sessionem,  or  agreement  of  the  parties,  the  law  seems  to  make  a  Tate,  i  Keb. 
i  difference  where  the  plaintiff  is  turned  out  of  possession  by  the  779.  H^fjf 

ID2  defendant,  *^^^^^^^^^ 
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the  plaintiff  defendant,  and  where  by  a  stranger.  When  it  is  done  by  the 
had  been  put  defendant  himself,  the  plaintiff  may  have  either  a  new  haOnr 
into  possession  y^^^-^^  ^^  jjn  attachment,  because  the  defendant  himself  shall  never 
^^^r^TLtre  by  his  own  act  keep  the  possession  which  the  plaintiff  has  re- 
Jacia.  posses-  covered  from  him  by  due  course  of  law.  But,  where  a  stranger 
sionevi  on  the  turns  the  plaintiff  out  of  possession  after  execution  fully  executed, 
aad  day  of  ^^^  plaintiff  is  put  to  another  action,  or  to  an  indictment  for  the 
^^^6"\vhich  forcible  entry.  For  the  title  was  never  tried  between  the  plaintiff 
writhlVn^ever  and  a  stranger;  and  he  may  claim  the  land  by  title  paramount 
been  returned,  ^q  the  plaintiff,  or  he  may  come  in  under  him ;  and  then  the 
and  on  the  recovery  and  execution  in  the  former  action  ought  not  to  hinder 
0°t/;^r'^i8o7,  the  stranger  from  keeping  that  possession  which  he  may  have  a 
whilst  he  con-  right  to.  If  tlje  law  were  otherwise,  the  plaintiff  might  by  virtue 
tinned  in  pos-  ^f  ^  new  habere  facias  turn  out  even  his  own  tenants,  who  came 
session, the  -^^  ^p^.^^  ^^^  execution  executed;  whereas  the  possession  was 
w^hon?'h^had  given  him  only  against  the  defendant  in  the  action,  and  not 
recovered  the  against  others  not  parties  to  the  suit. 
premises,  en- 
tered into  the  house  by  force,  and  resisted  with  violence  all  his  attempts  to  repin  the  pos- 
sessio  1 ;  and  upon  these  grounds  a  new  writ  of  possession  was  moved  for,  and  this  case  of 
RadcUffe  v.  Tate  was  cited ;  the  court  denied  the  authority  of  it,  and  held,  thdt  possession 
havin'T  been  given  under  the  first  writ,  the  sheriffought  to  have  n  turned  "  that  he  nad  given 
**  poslession,"  and  that  the  phiintitF  could  not  afterwards  have  had  another  writ :  an  alias 
cannot  issue  after  a  writ  is  executed.  If  it  could,  the  plaintiff,  by  omitting  to  call  upon  th« 
sheriff  to  make  his  return  to  the  writ,  might  retain  the  right  of  suing  out  a  new  habere  facias 
•possessionenii  as  a  remedy  for  any  trespass  which  the  same  tenant  might  commit  within  twenty 
years  next  after  the  date  of  the  judgment.   The  rule  was  refused.  Doe  v.  Roc,  i  Taunt  54.II 

(a)  Style,  318.  Thus  in  the  case  of  {a)  Fortune  and  Johnson^  the  court  was 
moved  for  an  attachment  against  Johnsoii^  for  ejecting  one  who 
had  been  put  into  possession  by  an  habere  facias  :  but  because  it 
appeared  that  Johnson  claimed  under  an  cider  judgment,  the 
court  would  not  make  any  rule  in  it,  because  it  was  title  against 
title,  and  therefore  left  them  to  take  their  course  at  law. 
aBlRep.  892.  [But  in  the  case  of  a  tenant,  (who  cannot  be  considered  as  a 
mere  stranger,)  it  is  otherwise.  As  in  Davis  v.  l)oe^  an  attach- 
ment was  granted,  and  that  absolute  in  the  first  instance,  against 
the  tenant  in  possession,  on  an  affidavit  that  he  had  been  served 
with  a  rule  of  court,  (which  had  been  made  absolute,)  for  deliver- 
ing up  the  possession,  and  had  refused  so  to  do.] 
Style,  408.  The  plaintiff  had  judgment  in  ejectment,  and  by  agreement 

Law  bjectm.  afterwards,  the  defendant  was  to  hold  the  land  for  the  residue  of 
(6)  [This  de-  ^js  term,  and  held  it  accordingly  for  some  time,  when  the  plain- 
cision  is  not  tiff  took  out  an  habere  facias  and  executed  it.  The  defendant 
entitled  to  moved  the  court  for  restitution  on  ground  of  the  agreement  ; 
rnTattentbn.  ^^^.  ^^^  ^^"^'^  ^^^^^^  "^^  S^^"^  ^^>  ^ut  left  the  defendant  to  his 
For  in  the  case  ^^^^^  ^"  ^^^  ^^^^  ^^  the  agreement,  for  the  judgment  was  en- 
stated,  nothing  tered  absolutely  {b).  But,  if  the  judgment  had  been  entered  with 
can  be  more  a  cesset  executio  for  such  a  time,  and  the  plaintift*  had  taken  out 
thatX  exe.  ^^^^"^^^.^  ^^^hin  the  time,  the  defendant  might  have  had  resti- 
cution  was  ^^^^\  because  the  judgment  was  entered  with  this  limitation, 
issued  con-  that  the  plamtifF  should  not  have  the  fruit  of  it  till  such  a  time, 
trary  to  good    But ^M^f,  how  could  that  appear  to  the  court?  since  it  seems 

the 
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the  cesset  executio  is  not  entered  on  the  roll.  The  difference  seems  faith;  and 
to  have  been  between  a  judgment  by  confession,  and  a  judgment  whcncwr  that 
on  verdict.  Where  the  former  is  given  with  a  cesset  executio  ;  Jo^n  m  the 
it  the  execution  be  al'terwards  taken  contrary  to  the  agreement,  conscientious- 
the  court  will  set  it  aside,  and  lay  the  attorney  by  the  heels  :  but  exercise  of  its 
where  judgment  is  given  on  verdict,  there,  the  verdict  is  the  foot  j"^y^'^\^.|l"'" 
qnd  ground  of  the  judgment,  and  the  court  will  not  take  notice  jnterpoW  and 
of  the  subsequent  agreement  of  the  parties,  but  leave  them  to  correct  it. 

their  remedy  («).  «  Runninpt. 

Ejectm.  437. 
(a)  Yet  according  to  the  modern  practice,  if  the  truth  be  manifested  to  the  court  by  affidant^ 
the  party  may  obtain  relief  from  its  summary  jurisdiction.] 

(H)  Of  the  Mesne  Profits,  and  how  to  be  recovered. 

ALTHOUGH  in  ejectment  the  plaintiff,  if  he  prevails,  is  to  Pract.Re^. 

recover  damages,  yet  the  damages  which  he  hath  sustained  p-^  ,^*' 

by  being  kept  out  of  the  mesne  profits  are  not  (b)  recoverable  in  J^g^^^'/gg^' 

this  action  ;  because  it  is  never  laid  with  a  (c)  continiiando,  and  ^  i,\\,  1;.* 

hercforc  comprehends  only  the  damages  sustained  in  the  parti-  547.    {b)  It 

vular  act  of  ouster  complained  of.     [Indeed,  the  action  of  eject-  seems  certain, 

ment,  as  now  conducted,  is  altogether  a  mere  fiction,  brought  [jff^nJ^^v  [^^f "' 

by  a   nominal  plaintiff  against  a  nominal  defendant,  for  a  sup-  ^^^.^^  ^i^^ 

posed  ouster,  and  of  course  for  mere  nominal  damages,     llie  whole  mesne 

object  at  this  day  proposed  to  be  recovered  by  it  is  quite  changed  profits  in  the 

from  what  it  was  in  its  original  state ;  for,  as  formerly,  damages  ^^fj 'j™^" j^' 

only  were  recoverable  by  it,  and  not  the  term ;  so  now  the  term  apparent  from 

only  is  sought  for  by  it,  and  not  damages.     For  a  satisfaction  in  i6&i7Car.3. 

damages,  therefore,  a  subsequent  action  is  to  be  brought,  which  which  enacts, 

<iubsccpicnt  action  is  in ./b??;/,  an  action  of  trespass,  vi  et  armis,  the*^udi™l^nt 

but  in  e^/ect  to  recover  the  rents  and  profits  of  the  estate.     It  is  5^  ^oied  on 

infai'm  an  action  of  trespass,  because  it  is  consequent  and  as  it  the  writ  of  er- 

were,  supplemental  to  the  action  of  ejectment,    and  therefore  ror,  the  court 

must   necessarily   be  of  the  same  species  with  it.     It  may  be  *"^y  »|J^'ard  a 

brought  by  the  lessor  of  the  plaintiff  in  his  own  name,  or  in  the  ^s  well  o?"thc 

name  of  the  nominal  lessee ;  but  in  either  shape  it  is  equally  his  mesne  profits, 

action ;  for  it  is  not  in  any  manner  affected  by  the  fiction  m  the  as  of  the  da- 

eiectment.     And  it  may  be  brought  in  the  name  of  the  nominal  '"^^^  ^y  any 
1  11     I  1      •    1       ^     •     1       t  r    1^  L        •.  •     waste  corn- 

lessee  as  well  where  the  judgment  is  by  default,  as  where  it  is  mitted  after 

upon  a  verdict;  for  there  is  no  distinction  between  a  judgment  th<j  fir»t  judg. 
by  default,  and  upon  verdict;  in  the  one,  the  right  of  the  plain-  ment.    Per.~ 
tiff  is  tried  and  determined  against  the  defendant ;  in  the  other,  ^^j^^gj"^^ 
k  is  confessed.  tl,at  the  court 

Mill  take  notice  that  the  proceedings  in  ejectment  are  merely  fictitious,  and  only  to 
'  nable  the  plaintiff*  to  get  possession,  and  that  it  is  never  usual  to  recovec  more  tham 
;nall  damages  for  the  ouster,  without  any  consideration  had  of  the  mesne  profits.  And 
it  is  certain  the  coiuts  do  frequently  take  that  into  consideration ;  otherwise  the  lessor 
would  not  be  entitled  to  recover  at  all  for  the  tinie  laid  in  the  declaration,  since,  by  his 
own  shewing,  his  lessee,  and  not  himself,  was  entitled  to  the  action.  Btit  if  the  plaintiflT 
were,  upon  the  judgment  in  the  ejectment  being-  affirmed  m  eiror,  to  have  a  writ  of  in- 
quiry, it  would  probably,  if  rightly  pleaded,  preyent  him  fronv  recovering  any  thing  in  a  sub- 
sequent action  of  trespass ;  and  tlierefore,  if  the  demise  were  laid  any  time  back,  it  wonld 
be  adviseable  for  the  plaintiff  in  ejectment  to  take  (as  he  may)  judgment  for  his  costs  on  the 
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writ  of  error,  without  having  any  writ  of  inquiry'.    Bull.  Ni.  Pri.  88.    In  Traherire  r.  6rei^ 
WhanrBa^^^^^^^^  is  s!id  by  the  court,  that  the  actions  for  mesne  profits  (which  are 

grown  very  fashionable)  tend  to  create  double  expence:  that  ^^^^  Pl^"^^«^  f^^"^fv^^^,^  '^^^^^ 
at  the  trial  of  the  ejectment  to  prove  his  damages,  which  may  be  recovered  tn  that  action, 
without  bringing  a  second  for  mesne  profits,  (c)  But  it  was  formerly  thought,  that  an/*^ 
cedent  profits  were  not  recoverable  at  law;  and  therefore  it  was  usual  for  the  plaintiff  to^ga 
into  equity  for  an  account  of  the  mesne  profits,  i  Vern.  105.  3  W"S-  "»• 
3T.R.17.547.] 


a  Burr.  688. 


Runningt. 
Eject.  439* 
Skin.  347. 
Salk,  260. 

Lill.  Pr.  Reg. 
499.    z  Str, 
960. 


Dacosta  v. 
Atkins, 
Hi!.  4  G.  3. 
Bui.  Ni.  Pri. 
87.    2  Burr. 
688.     Barnes, 
472- 

Bull.  Ni.  Pri. 
87. 


Runningt. 
Eject.  44i. 
Aslin  v.  Par- 
kin, a  Burr. 
667. 

Calvart  v. 
Horsefall, 
4  Esp.  67. 

Bull.  Ni.  Pri. 
87. 


Stanynough 
v.  Cousins, 
Barnes,  436. 


X  Ro.  Abr. 
tit.  Trespass 
per  Relation. 


If  the  action  be  in  the  name  of  the  nominal  plaintiff,  the 
court,  upon  application,  will  stay  the  suit,  till  security  be  given 
for  answering  the  costs ;  and  if  such  a  plaintiff  release  the  action, 
his  release  will  be  set  aside,  as  a  contempt  of  court. 

It  was  formerly  holden,  that  if  the  action  for  mesne  profits 
were  brought  in  the  name  of  the  lessor  of  the  plaintiff,  or  after 
a  judgment  by  default,  the  defendant  in  such  action  was  at 
liberty  to  controvert  the  plaintiff's  title;  the  lessor  of  the 
plaintiff  in  the  one  case,  and  the  tenant,  who  had  never  ap- 
peared, in  the  other  case,  being  no  parties  to  the  record,  and 
therefore  no  estoppel  arising  either  against,  or  in  fiivour  of 
either  of  them.  But  it  is  now  settled,  that  after  a  recovery  in 
ejectment,  the  tenant  is  estopped  from  controverting  the  title  in 
a  subsequent  action  for  mesne  profits ;  provided  the  plaintiff  pro- 
ceed only  for  those  profits  from  the  time  of  the  ouster  com- 
plained of  in  the  ejectment :  but,  if  he  proceed  for  antecedent^ 
profits,  he  must  prove  his  title  to  the  premises  whence  they 
arose,  to  shew  his  right  to  receive  them. 

Hence  it  should  seem,  that  in  order  to  prove  the  plaintiff's 
title  in  an  action  for  the  mesne  profits,  it  is  only  necessary  to 
produce  the  judgment  in  ejectment;  and  so  is  the  practice,  where 
the  judgment  is  after  verdict;  but  after  judgment  by  default, 
the  practice  is  different :  then,  it  is  usual  not  only  to  produce 
the  judgment,  but  also  to  prove  a  writ  of  possession  executed. 
This  latter  proof,  however,  does  not  seem  to  be  necessary ;  for 
if  the  tenant  be  concluded  by  the  judgment  in  ejectment  from 
controverting  the  plaintiff's  title,  he  is,  consequently,  concluded 
from  controverting  his  possession,  because  possession  is  part 
of  his  title.  ||  If,  however,  the  plaintiff  have  been  let  into 
possession  by  the  defendant,  it  will  not  be  necessary  to  prove 
the  execution  of  the  writ  of  possession.  || 

But,  if  this  action  be  brought  against  a  precedent  occupier,  the 
judgment  in  ejectment  is  no  evidence  against  him  ;  and  therefore 
in  such  case,  it  is  necessary  for  the  plaintiff  to  prove  his  title, 
and  also  an  actual  entry ;  for  trespass  being  a  possessory  action 
cannot  be  maintained  without  it.  But  it  may  admit  of  doubt  what 
proof  of  an  actual  entry  will  be  sufficient.  It  has  been  said, 
that  the  plaintiff  will  be  entitled  to  recover  the  mesne  profits ' 
only  from  the  time  he  can  prove  himself  to  have  been  in  actual 
possession ;  and  therefore  if  a  man  make  his  will  and  die,  the 
devisee  will  not  be  entitled  to  the  profits  till  he  has  made  an 
actual  entry.  Others  have  holden,  that  when  once  he  has  made 
an  actual  entry,  that  willliave  relation  to  the  time  his  title  ac- 
crued, 
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croed,  so  as  to  entitle  him  to  recover  the  mesne  profits  from  that 
time,  niul  they  rely  on  the  case  in  i  Sid.  239.  which  was  tres- 
piiss  brourrht  for  the  mesne  profits  devant  le  lease^  and  nothing 
.lid  in  tlie  case  about  proving  an  actual  entry  antecedent  to  it. 
rjiey  say  too,  that  if  the  law  were  not  so,  the  courts  would 
never  have  suffered  plaintiffs  in  ejectments  to  lay  their  demises 
back  in  the  maimer  they  now  do,  and  by  that  means  entitle 
themselves  to  profits  they  would  not  otherwise  be  entided  to. 
However,  supposing  a  subsequent  entry  has  relation  to  the  lime 
tl:  *'^"     title  accrued,    yet  certainly  the  defendant  may 

\)  lite  of  limitations,  and  by  that  means  protect  him- 

self from  all  but  the  last  six  years. 

In  this  action  the  plaintiff  must  prove  the  value  of  the  mesne  Gooikitle  v. 
profits ;  for  the  judgment  in  ejectment  does  not  prove  any  thing  Tombs^j  Wils. 
as  to  that.     In  estimating  it,  however,  the  jury  are  not  confined  y*£)rinkwate?^ 
to  the  mere  rent  of  the  premises;  they  may  give  extra  damages,  ^'x.  R.  261.  ' 
and  the  costs  in  ejectment  are  recoverable;  whether  the  judg-  Doe  v.  Davis, 
ment  be  by  default  against  the  casual  ejector,  or  upon  a  vcr-  ^^^P-  $5^- 
diet  against  the  tenant  or  landlord,  and  are  therefore  usually  Veraon^rx 
declared  for  as  damages,  in  the  action  for  mesne  profits.  r.  ^^y* 

Bankruptcy  is  no  plea  in  bar  to  this  action.     ||  And  the  action  Goodtitle  r. 

beinff  for  a  tortious  occupation,  the  defendant  cannot  pay  money  North,  Dons}. 

into  court.  ^       „;«"•  "»''"'»" 

T.  Moms,!  Wils.  115. 

The  defendant  may  plead  the  statute  of  limitations,  namely,  B.  N.  P.  88. 
:ot  guilt  ij  licit  hill  six  years  before  the  commencement  of  the  suit, 
and  thereby  protect  himself  for  all  but  that  time,  should  the 
plaintiff  declare  for  a  longer  period. 

If  the  plaintiff  recover  less  than  forty  shillings,  and  the  judge  Docv.Davies, 
do  not  certify  that  the  title  came  in  question,  the  plaintiff  is  ^  ^'  ^'  -5 93* 
entitled  to  no  more  costs  than  damages ;  and  this  is  the  case 
whether  the  action  is  brought  in  the  name  of  the  lessor  of  the 
plaintiff,  or  in  that  of  the  nominal  lessee. 

Upon  the  general  ij^sue  in  this  action,  not  guilty,  evidence  Doc  v.  Lee, 
that  the  plaintiff  had  accepted  the  rent  of  the  premises  for  the  4  Taunt.  459- 
time  in  dispute,  and  had  agreed  to  wave  the  costs  of  the  eject- 
ment, is  not  admissible. 

The  defendant  in  this  action  must  be  the  person  in  actual  Burner, 
possession  and  trespassing ;  so  that  a  tenant,  whose  under-tenant  R»ff»ar<hon, 
retains  the  possession  alter  the  term,  would  seem  not  to  be 
liable. 

If  in  an  ejectment  there  be  a  verdict  for  the  plaintiff,  and  the  Shortv.Heatb, 
defendant  bring  a  writ  of  error,  and  enter  into  a  recognizance  *Cronipt. 
to  pay  costs  in  case  of  nonsuit,  &c.  pursuant  to  16  &  17  C.  2.      '**^* 
c.  8.  and  he  be  nonsuited,  &c.  the  defendant  in  error  needs  not 
bring  a  scire  facias^  or  debt  on  the  recognizance,  but  may  sue  out 
an  elegit,  dr  writ  of  inquiry,  to  recover  the  mesne  profits  since 
the  first  judgment  in  ejectment. 

As  it  is  competent  to  the  nominal  plaintiff  in  ejectment  to  ^oe  v.  Jones, 
maintain  the  action  for  mesne  profits,  so  it  is  also  competent  to  *  ^I»&  S.473- 
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liim  to' sue  for  an  escape  of  the  defendant  in  execution  for  such 

mesne  profits.  .    .  .1        -r  ^  u 

Dcnn  V.  A  iudmnent  recovered  in  ejectment  agamst  the  wife  cannot  be 

White,  7  T.R.  given  in  evidence  in  this  action  against  the  liusband  and  wite-H 

Birch  V  A  plaintiff  may,  if  he  pleases,  wave  the  trespass,  and  recover 

Wright,  I  T.     the  mesne  profits  in  an  action  for  use  and  occupation,     but  in 
R-386r  the  action  for  use  and  occupation  he  cannot  recover  tlie  profats 

any  farther  than  to  the  time  of  the  demise  in  the  ejectment ;  for 
this  action  does  not  spring  out  of  the  ejectment  as  the  action  of 
trespass  does,  but,  when  apphed  to  the  same  thing,  is  totally  in- 
consistent with  it,  this  being  founded  on  a  contract,  that  on  a 
tort ;  in  the  one,  the  plaintiff  says  the  defendant  is  his  tenant, 
and  therefore  must  pay  him  rent ;  in  the  other,  he  says  he  is 
no  longer  his  tenant,  and  therefore  must  deliver  him  up  the 
possession.] 

(I)  Of  bringing  a  new  or  second  Ejectment. 

/^NE  of  the  advantages  attending  this  action  is,  that  a  man 
^^  may  have  a  remedy  toties  quoties,  he  beinc  allowed  to  bring 
(a)  10  Mod.  I.  as  many  ejectments  as  he  pleases  (a).  But  this  has  sometimes 
proved  a  very  great  mischief,  and  yet  it  seems  to  be  without 
remedy :  for  though  it  has  been  attempted  in  Chancery,  after 
three  or  four  ejectments,  by  a  bill  of  peace,  to  estabhsh  the  pre- 
vailing party's  title;  yet  it  hath  been  always  denied  to  alter  the 
course  of  the  law,  for  that  every  termor  may  have  an  ejectment, 
and  every  new  ejectment  supposes  a  new  demise ;  and  the  costs 
in  ejectment  are  a  recompence  for  the  trouble  and  charge  to 
which  the  possessor  is  put  But,  where  the  suit  begins  in 
Chancery  for  relief  touching  pretended  incumbrances  on  the 
title  of  lands,  and  that  court  has  ordered  the  defendant  to  pur- 
sue an  ejectment  at  law,  there,  after  one  or  two  ejectments  tried, 
and  the  right  settled  to  the  satisfaction  of  the  court,  it  hath 
ordered  a  perpetual  injunction  against  the  defendant ;  because 
there  the  suit  was  first  attached  in  that  court,  and  never  began 
at  law;  and  such  precedent  incumbrances  appearing  to  be 
fraudulent  and  inequitable  against  the  possessor,  it  is  within  the 
(6)  It  would  compass  of  the  court  to  reUeve  against  them,  (b) 
not  seem,  that 

the  disthiction  here  made  as  to  the  originating  of  the  proceedings  at  law  or  in  equity, 
obtains  at  present ;  for  the  courts  of  equity  wUl  interfere  alike  in  cither  case,  and  after 
repeated  trials,  and  satisfactory  determinations  of  questions,  will  grant  perpetual  injunctions 
to  prevent  fiu-ther  litigation,  and  thus  in  some  degree  put  that  restraint  upon  litigation  which 
is  the  policy  of  the  common  law  in  the  case  of  real  actions.  Earl  of  Bath  v.  Sherwin,  1  Br. 
P.  C.  217.  a66.  S.  C.  Gilb.  Eq.  Rep.  a.  S.  C.  Pr.  Ch.  a6i.  S.  C.  Barefoot  v.  Fry,  Bunb.  158. 
Leighton  v.  Leighton,  i  P.  Wms.  671.  i  Str.  404.  S.  C.  a  Eq.  Cas.  Abr.  523.  S.  C.  a  Br. 
P.  C.  217.  S.  C.  Goodright  v.  Harwood,  3  Wils.  497.  a  Bl.  Rep.  937.  S.C.  Cowp.  87.  S.a 
Dom.  Proc.  9th  May  1775,  S.  C.  a  Selw.  N.  P.  692.  S.  C.  Mitf.  Eq.  PI.  116.  But  a  court 
of  equity  has  never,  it  would  appear  to  be  the  result  of  all  the  cases,  considered  a  right  as 
determined  with  a  view  to  a  perpetual  injunction  by  any  one  trial  at  law,  unless  upon  an  issue 
sent  out  by  such  court  for  the  purpose.    Robinson  v.  Lord  Byron,  *  Cox»s  Rep.  4.. 

If 
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If  a  man  has  (a)  a  verdict  in  ejectment,  and  costs  are  taxed,  Sid.  179. 

mid  nn  attachment  issues  for  non-payment  of  them,  the  defend-  ('').Sq.  if  the 

ant  shall  not  have  an  ejectment  airainst  the  plaintiff  in  tlie  same  P^^'"^!^" 

•11  1      1      I  1.1  r®    L   *.  1  1  •       •  nonsuit,  he 

court  till  he  hath  paid  those  costs;  but  lie  may  proceed  m  eject-  cannot  bring 

ment  in  another  court  without  costs  paid  :  the  reason  is,  because  a  second  eiccf- 

the  same  court  will  sec  an  obedience  paid  to  their  rules  before  ^^^}y  >«^itnout 

thev  will  suffer  the  disobedient  person  to  proceed  in  a  cause  of  P»>'J"?  J^J 
,«'  1.1.  '^  1*.  nil       costs  of  the 

the  same  kmd  ;  but  one  court  cannot  take  cognizance  of  the  rules  first.   Salk. 

of  another  court.     [But  this  distinction  now  no  longer  prevails;  iss-  Comb. 

and  the  courts  of  JVcstminsta'  Hall  consider  a  former  ejectment  '^o.  [i  Salk. 

in  aiiothcr  court  in  the  same  light,  as  a  former  ejectment  in  the  *5i-  **'"^<^*» 

same  court,  and  will  in  either  case  equally  stay  the  proceedings 

in  a  new  ejectment,  till  the  costs  of  a  former  be  paid. 

A  former  ejectment  had  been  brought  in  the  King's  Bench,  Doe  v.  Law, 
where  the  defendant,  in  Hilary  term  1 3  Geo,  3 .,  obtained  a  rule  *  ^'-  1^*T* 
for  costs  for  not  proceeding  to  trial,  which  were  txixcd  at  85/.  8rf.  "^^' 
after  which  the  cause  was  tried  in  the  same  term  by  a  special 
jury,  and  a  verdict  for  the  defendant ;  and  his  costs  were  taxed 
on  the  postea  on  the  nth  Ju7ie  1777,  at  273/.  105.;  total 
358/.  105.  Sd.;  no  part  of  which  was  paid.  It  was  moved  in 
C\  P.  to  stay  the  proceedings  in  tliis  cause  till  the  costs  of  the 
former  were  paid.  For  tlie  plaintiff  it  was  urged,  that  the  appli- 
cation came  too  late.  The  declaration  was  delivered  before  the 
essoign-day  of  Eastn-  term  1777.  Notice  of  trial  was  given  for 
the  sittings  after  Triniti/  term,  viz,  the  19th  of  June  1777.  The 
plaintiff  had  been  at  the  expence  of  preparing  for  trial,  and 
bringing  his  witnesses  to  town ;  and  the  motion  was  not  made 
till  Friday  the  13th  of  June.  In  support  of  the  motion  it  was 
alleged,  that  the  cause  was  so  clear  at  the  last  trial,  and  the 
jiarties  had  rested  so  long,  that  the  defendant  did  not  think 
them  in  earnest  till  notice  of  trial  was  given.  He  then  proceeded 
to  tax  his  costs  in  order  to  ground  this  application,  which  other- 
wise he  would  not  have  done,  the  lessor  of  the  plaintiff  being  in- 
solvent. The  court,  on  considering  all  the  circumstances,  made 
the  rule  absolute. 

II  Although  the  two  ejectments  be  brought  on  different  demises,  Doc  v. 
against  different  defendants,  for  different  premises,  provided  they  Hatherly, 
are  to  try  the  same  title;  though  the  situation  of  the  parties  be  i^^'^'/'i** 
reversed,  the  defendant  in  the  first  ejectment  being  the  lessor  of  HoWfast 
the  plaintiff.in  the  second,  (circumstances  these  which  have  here-  6  T.  R.  213. 
tofore  been  considered  as  (b)  material ;)  yet  the  courts  will  now  Keene  v.  An- 
stay  the  proceedings  in  the  second  till  the  costs  of  the  first  are  f^hr/^'  ^1?* 

Roberts  v.  Cook,  4  Mod.  379.    Tredway  v.  Harcourt,  Comb.  106.    Dence  v.  Doble,  Id,  no, 

[An  ejectment  brought  by  the  fraudulent  assignee  of  an  insol-  Doe  v.  Law 

vent  was  stayed,  till  the  costs  of  former  ejectments,  which  had  *  ^^- 1^« 

been  brought  by  the  debtor  himself,  were  paid.]  '^'^' 

)|  The  length  of  time  which  elapses  between  the  two  actions  is  Keene  v.  An* 

no  bar  to  the  rule ;  for  many  good  reasons  may  exist  for  such  &^*  ^  supra. 

delay; 
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Smith  V.  Bar- 
nardiston, 
a  Bl.  Rep.  904. 


Doe  V. 

Hatherly, 
a  Str.  115  a. 


Benn  v.  Denn, 
Barnes,  180. 


Salk.  a58.;jtfr 
Holt  C.  J. 


Fenwick  v. 
Grosvenor, 
I  Salk.  259. 
Dormer  v. 
Parkhurst, 
cited  in  Andr. 
398.    Grum- 
ble V.  Rodilly, 
I  Str.  554. 


Doe  V.  Roe, 
4  East.  585. 


EJECTMENT. 

delay  ;  as  the  poverty  of  the  other  party,  or  a  wish  to  end  the 
controversy.il  .  • 

[Where  there  is  manifest  vexation  and  oppression,  the  court 
will  stay  the  proceedings  in  a  second  ejectment,  even  though  the 
lessor  of  the  plaintiff  did  not  enter  into  a  consent-rule  in  the 
former  cause.]  . 

II  So,  where  the  first  ejectment  was  on  the  demise  of  the  hus« 
band  and  wife,  but  the  husband  alone  entered  into  the  consent- 
rule,  and  judgment  was  given  in  C.  P.  for  the  defendant,  which 
judgment  was  afterwards  affirmed  in  K.  B,  and  the  House  of 
Lords,  and  after  the  death  of  the  husband  the  wife  brought  a 
second  ejectment  on  her  own  demise ;  the  court  would  not  suffer 
her  to  proceed  until  the  costs  of  the  first  ejectment  were  paid.jj 

But,  where  the  lessor  of  the  plaintiff  was  in  custody,  under  an 
attachment  for  non-payment  of  costs  in  a  former  ejectment,  and 
brought  a  new  ejectment  ujxjn  the  same  demise,  the  court  refused 
to  stay  the  proceedings  therein,  till  the  costs  of  the  former  should 
be  paid. 

But  no  new  ejectment  shall  be  brought  by  the  defendant  after 
recovery  against  him,  till  he  has  quitted  the  possession,  or  the 
tenants  have  attorned  to  the  plaintiff;  so  that  he  be  in  posses&ion, 
•and  the  defendant  out. 

II  Where  the  party  against  whom  judgment  has  been  obtamed^ 
brings  a  writ  of  error,  and  pending  that  writ,  commences  a  new 
action,  the  court  will  stay  the  proceedings  on  the  second  eject- 
ment, till  the  error  is  determined.  So  they  will  pending  a  spe- 
cial verdict.  And  it  seems  also,  that  if  it  do  not  appear  to  the 
court,  that  the  writ  of  error  was  brought  with  some  other  view, 
than  to  keep  off  the  payment  of  costs,  they  will  stay  the  pro- 
ceedings until  the  costs  of  the  first  action  be  paid,  notwithstand- 
ing such  costs  are  suspended  by  the  writ  of  error. 

And  the  court  have  ordered  the  proceedings  in  a  second 
ejectment  to  be  stayed  until  the  costs  of  an  action  for  mesne 
profits,  (upon  which  the  lessor  in  the  second  ejectment,  who  had 
been  the  defendant  in  the  first,  had  brought  a  writ  of  error),  a& 
well  as  the  costs  of  the  first  ejectment,  were  paid.(| 
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(A)  la  what  Cases  an  Election  is  given. 

(B)  To  what  Person  :  And  herein  of  him  that  is  to 

do  the  first  Act. 

(C)  Where  it  shall  be  said  to  continue,   or  be  de- 

termined. 

(D)  What  shall  be  said  a  sufficient  Election. 

11(E)  Where  a  Party  shall  be  put  to  his  Election,  or 
not.  II 


(A)  In  what  Cases  an  Election  is  given. 


I 


F  a  man  grants  twenty  acres,  parcel  of  his  manor,  without  Keilw.  84. 

any  other  description  of  them;  yet  the  grant  is  not  void,  for  *  J^°*  ^^' 

an  acre  is  a  thing  (a)  certain,  and  the  situation  may  b^  reduced  man  gdls  ao/l 

to  a  certainty  by  the  election  of  the  grantee.  ^eorth  of  his 

land,  parcel 
of  a  manor;  this  is  void,  it  being  neither  certain  in  itself,  nor  reducible  to  a  certainty;  for 
no  man  is  made  judge  of  the  value.     2  Co.  36.    Keilw.  84* 

So,  if  one  being  seised  of  a  great  waste  {b)  grants  the  moiety  Leon.  30. 

of  a  yard-land  lying  in  the  waste,  without  ascertaining  what  ^^>  *9- 

part,  or  the  special  name  of  the  land,  or  how  bounded;  this  ('3)  gut  if  if 

may  be  reduced  to  a  certainty  by  the  election  of  the  crantee :  seised  in  fee 

but  it  is  otherwise  in  the  case  of  the  king's  grant,  for  there  can  of  100  acrei 

be  no  election  in  his  case,  and  therefore  the  grant  is  void  for  in-  °^^  ^^^\ 

-rtainty.  ...  -C^^t 

any  description  of  their  situation,  &c.  it  is  void,  and  no  election  can  reduce  it  to  a  certainty, 

because  a  feoffment  Mrith  livery  cannot  operate  in  yw/wro.  Ro.  Abr.  7*5 .  N.  Bendl.  148. 
And.  II.     Hob.  174.    Moore,  181.  S.  C.  4*  vide  tit.  Feojfment. 

So,  if  a  man  levies  a  fine  come  ceo  que  il  ad  de  son  done  of  an  Ro.  Abr.  745. 
house  and  an  hundred  acres  of  land  in  D.  where  he  hath  there  (<?)  Moore,  84. 
an  house  and  1 1 8  acres,  (c)  the  conusee  may  elect  which  1 00  J?^^*  ^*  ^' 
acres  he  will  have;  (d)  for  the  election  is  given  to  him  (e)  by  the  j^g  *•„*  §  p^ 
fine.  (^  That  cestU 

que  use  shall  have  it.    Moore,  loa.  pi.  147.  6o».  pi.  832.  adjudged. Where  the  devisee 

of  two  acres  not  ascertained  shall  have  the  election.  N.  Dyer,  280.  margin. -Upon  a  co- 
venant, in  consideration  of  marriage,  to  stand  seised  of  so  much  land  as  shall  be  of  the 
yearly  value  of  forty  marks;  it  hatn  been  a  question,  whether  they  to  whom  the  assurance 
was  made,  might  enter  into  any  part  of  the  land  of  the  value  of  forty  marks,  at  their  elec- 
tion, and  hold  the  same  in  severalty ;  or  if  they  should  be  only  tenants  in  common  with  the 
other;  and  whether  they  may  chuse  one  acre  in  one  place>  and  one  acre  in  another;  and  so 

through 
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through  the  whole  land  where  they  please  ?  3  Leon.  17 -  ^  f^de  Keilw  84.  Dyer  ago.  Ro, 
Rep.  187.  Lit.  Rep.  218.  {e)  But,  if  the  conusec  renders  it  back  to  the  conusor  for  a  certain 
number  of  years,  the  conusor  hath  the  election  given  hun,  which  hundred  acres  he  will  have, 
and  he  may  elect.    Ro.  Abr.  725. 

S  Co.  24.  If  a  man  grants  600  cords  of  wood  out  of  a  large  wood,  the 

Palmer's  case.  crxB.r\tee  hath  election  to  take  them  when  and  in  what  part  of  the 

s'^c' Nov^'^2*  wood  he  pleases,  without  any  appointment  of  the  grantor,  and, 

S.*c!  Moore,*  consequently,  may  assign  his  interest  in  them  to  a  third  person, 

691.  S.C.  Jon.  who  shall  have  the  like  election. 

276.  S.  C. 

cited.    Hob.  174.  like  point. 

5  Co.  24.  in         But,  if  one  grants  to  me  1000  cords  of  wood,  to  be  taken  at 
JPalmer's  case,  j^^y  election,  and  the  grantor  or  a  stranger  cuts  down  part  of  the 
wood,  -I  can  take  no  part  of  that  whicli  is  cut  down,  but  must 
supply  myself  out  of  the  residue  still  remaining. 
Vent.  271.  But,  if  A.  covenants  with  B.  that  he  shall  have  twenty  of  the 

Motteram        \^^^^  ^j.^^s  j^  i\^q  wood  of  /L  to  be  taken  at  the  election  of  B. 
Tllv.  142.      within  such  a  time ;  it  is  a  breach  of  the  covenant  in  A,  to  cut 
S.C.  by  the      down  any  trees  within  that  time,  because  the  latitude  of  elec- 
report  of         tion  which  B.  had  is  thereby  abridged, 
which  A. 

granted  twenty  of  his  best  trees,  &c.  and  adjudged  the  grantor  should  not  take  any  in  the 
mean  time,  at  least  without  request  to  the  grantee  to  make  his  election ;  and  so  it  was  not 
like  Palmer's  case,  for  that  beins  only  of  so  many  loads  o^  wood,  it  was  sufficient  if  so  many 
were  left  for  the  grantee. 

ft  Ro.  Abr.  If  rent  be  reserved  payable  at  the  church  of  S.  or  D,  upou 

t\f'^Th^  A  condition,  ^x,  the  lessee  hath  his  election  to  pay  it  at  cither 
of  Rent,  place;  and   therefore  to  take  advantage  of  tiie  condition,  the 

lessor  must  demand  it  in  such  places,  where  by  his  own  agrees 

ment  he  has  permitted  the  tenant  to  pay  it. 
Benson  v.  [Where  money  is  agreed  by  articles  to  be  laid  out  in  land, 

Wms?"i2o.       ^^^  party,  who  would  have  the  sole  interest  in    the  land,  when 

bought,  may  elect  to  have  the  money  paid  to  him,  and  that  ft 

shall  not  be  laid  out  in  land. 
W^'^d^    P  '^^'  ^^  ^^^  pa^ty  being  adult,  could  by  line  levied  ac(|uiro  the 

Wms.  471.  *     entire  interest  in  the  lands  when  settled  (as  tenant  in  tail  with  the 
Edwards  v.       immediate  renlainder  to  himself  in  fee) :  but  otlierwise,  if  a  re- 
Countess  of     covery  would  be  necessary,  as  in  case  of  a  tenant  in  tail  with  re- 
Warwick,        mainder  over. 
aP.  Wms.  173. 

Oldham  v.  Hughes,  a  Atk.  453.  Trafford  v.  Boehni,  3  Atk.  447.  Cunningham  v.  Moodv, 
I  Ves.  176.  ^Countess  of  Holdernesse  v.  Marquis  of  Caermarthon,  i  Br.  Ch.  Rep.  377. 
Contrdy  Eyre's  case,  3  P.  Wms.  13.  and  Mr.  Onslow's  case  mentioned  in  the  note  to  Eyre's 
case. 

S^nTrl'         •  ^^'  ^^^  ^^^^  ^^^  "°^  ^PP^y  where  an  infant  becomes  so  en- 
Ambl  242       *^^^^^ '  ^^^  ^^  infant  is  incapable  of  making  an  election  to  vary 
Carr  v.  El-      ^^  nature  of  his  estate.] 
lison,  %  Br.  Ch.  Rep.  56. 


{B)T« 


(B)  To  what  Perso?i.  45 


(B)  To  what  Person  :  And  herein  of  him  that  is  to  do 
the  first  Act. 

T  T  is  laid  down  as  a  general  rule,  that  in  case  an  election  is  Co.  Litt.  145. 

given  of  two  several  things,  he  who  is  the  first  agent,  and  aCo.  37.  a. 
ought  to  do  the  first  act,  shall  have  the  election.  [Doug.  14. 15.] 

As,  if  a  man  grants  a  rent  of  205.  or  a  robe  to  one  and  his  Co.Litti45*a. 
heirs,  the  grantor  shall  have  the  election,  for  he  is  the  first  agent 
by  payment  of  one  or  delivery  of  the  other. 

So,  if  a  man  makes  a  lease,  rendering  a  rent  or  robe,  the  Co.Litti45.a. 
lessee  shall  have  the  election. 

But,  if  I  contract  with  you  to  pay  you  a  robe,  or  twenty  shil-  CoXitt.X45.a. 
lings,  at  Easter,  you  may,  after  the  feast,  bring  debt  for  the 
one  or  the  other. 

So,  if  a  man  leases  lands  for  years,  reserving  weekly  nine  RolLAbr.  715. 
quarters  of  wheat,  or  the  value  thereof,  as  it  shall  tlien  be  sold  in  Denny  and 
the  market  of  /F.,  if  the  lessee  pays  neither  of  these  at  the  time  P»"*"ell. 
appointed,  the  lessor  may  have  his  action,  at  his  election,  for 
the  wheat  only ;  for  though  the  lessee  might  have  paid  any  of 
them  at  his  election  at  the  day,  yet,  after  the  day,  the  law  gives 
the  election  to  the  lessor. 

If  ^.  gives  one  of  his  horses  in  his  stable  to  -S.,  B,  hath  the  Co.  Litt.  145. 
election  which  horse  to  take,  for  he  is  the  first  agent  by  taking  JJ^or,  82. 
the  horse.  Dyetf  91. 

If  one  grants  to  another  twenty  loads  of  maple  to  be  taken  in  CoXitt.i45.t. 
his  woo<l  of  IXj  there,  the  grantee  shall  have  the  election,  for  he 
ought  to  do  the  first  act,  viz,  fell  and  take  the  same. 

If  one  seised  in  fee  of  a  manor  aliens  the  manor,  except  one  Leon.  268. 
close  called  X,  part  of  the  manor,  and  there  are  two  closes  called  ^^^  Thomas 
N,  which  are  part  of  the  manor,  and  one  contains  nine  acres,     ^^  *  ^^^' 
and  the  other  but  three  acres,  the  alienee  shall  not  chuse  which 
of  the  closes  he  will  have;  but  the  alienor  shall  have  the  election 
which  of  them  shall  pass. 

If  I  have  three  daughters,  and  I  covenant  that  J,  S.  shall  dis-  Moore,  71. 
pose  of  one  of  them  in  marriage,  it  is  at  my  election  of  which,  P**'97-   Dal. 
and  after  request,  I  am  bound  to  deliver  her  to  him.  ^^*    *    * 

If  an  obligation  be  conditioned  to  pay  B,  or  his  heirs  annually  Abbotv.Rook- 
12/.  at  Midsunimer  and  Chnstmas,  or  to  pay  him  or  his  heirs  at  wood,  Cro.Ja. 
either  of  the  said  feasts  150/.,  the  obligor  hath  election  to  pay  the  ^^^' 
12/.  or  the  150/.  but  he  ought  to  ccmtinue  the  payment  of  the 
12/.  annually,  until  he  pays  the  150/.     Though  he  may  at  any 
time  determine  the  payment  of  the  12/.  by  payment  of  the  150/. 

If  A,  covenants  with  B.  that  A,  or  his  son   C,  or  either  of  Sir  Paul  Neele 
them,  shall  work  with  B.  at  the  grinding  and  polishing  of  glass,  v.Reeve,aSid. 
B.  paymg  to  each  of  them  so  much,  S^c,  and  B,  requests  C.  to  '°^* 
work  with  him,  Sfc.  if  he  doth  not,    the  covenant  is  broken, 
for  B,  had  the  election  to  requure  both  or  either  of  them  to  work 
with  him. 

In 
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Sayerv.GIean,  In  debt  on  an  obligation,  that  if  a  ship  put  to  sea,  and  either 
^  k'7'  ^%  c  ^^^  goods  or  the  obligor  come  safe,  he  should  pay  such  a  sum 
I  bid,  a;,  b.  L.  ^^^^^  ^^ ^  above  the  use  allowed  by  the  statute ;  the  defendant 
pleaded,  that  the  obligor  died  before  he  returned,  and  insisted, 
that  he,  as  his  executor,  had  an  election  to  pay  at  which  of  the 
contingencies  he  pleased,  and  that  therefore,  the  testator  never 
returning,  no  action  accrued ;  but  it  was  resolved,  that  the  pay- 
ment should  arise  on  either  of  the  contingencies ;  and  that  this 
being  agreeable  to  the  intention  of  the  parties,  the  law  supplies 
the  words,  which  should Jirst  happen. 


(C)  Where  the  Election  shall  be  said  to  continue,  or 
be  determined. 

CoXitt.i45.a.  VJTTHERE  the  things  granted  are  annual,  and  to  have  con- 
^°'  37-  tinuance,  the  election  (where  the  law  gives  it  him)  remains 

KeSw.%i.'       to  the  grantor,  as  well  after  the  day  as  before ;  otherwisr.  v.  hen 

to  be  performed  unica  vice. 
Co.Litt.i45.a.  As,  if  I  grant  to  another  for  life  an  annuity  or  robe  ai  iLasicr, 
thluYa  lesT^  an^l  both  are  behind,  the  grantee  ought  to  bring  his  writ  of  an- 
reserve  yearly  ""^^3^  ^"  ^^^  disjunctive;  for  if  he  should  bring  it  for  the  one 
a  rent,  or  a  only,  and  recover,  this  judgment  would  (a)  determine  the  elec- 
pajj-  of  spurs,  tiou.for  ever;  for  he  should  never  have  a  writ  of  annuity  after- 
feiiofpJr^^  "^^^^^^  ^"^  ^  5c/;-^/aafl5  upon  the  judgment;  which  reason 
ment  at  the  ^H^herhert  (b)  in  his  Natura  BreiHUVi  not  observing,  held  an 
day,  the  lessor  opinion  to  the  contrary. 

may  distrain  for  either  of  them ;  for  in  this  case  the  lessee  loses  his  clcclion  only  pro  hac  vice. 
Roll.  Abr.  7^5.    Co.  Litt.go.b.    (^)  Fol.  xj».  IL 

^Co^V'^i'^'  •  ^^^^  nothing  passes  to  the  feoffee  or  grantee  (c)  before  elec- 
(c)Whencl*ec-  ^^^"  ^°  ^^^^^  the  one  thing  or  the  other;  there,  the  election 
tion  creates  ought  to  he  made  in  the  hfetime  of  the  parties;  aiv^  *h^-  'V7\  h^ir 
the  interest,      or  executor  cannot  make  the  election. 

nothing  passes 

tlon^mff^'Jio  """^  174.— -As,  if  a  man  grante  one  of  his  horses  in  a  stable,  the  elec- 

of  his  hi.    rf  V^S  '""'.  ""i  '^'^  P^^^^-    C°-  ^'«-  M5. But,  if  a  man  gives  one 

interest  ?nfh.:^       f^  ^'  ^"^  ^'f  "f'  ^'^''  ^^^  ^'  «^«y  ^^^^t,  because  this  was  a  thing  in 

one  of  hi.  hi     \^"k    T  ^^P/f '  ^^^"^^^"  l^™^t«^-     RoU.Abr.  725. But,  if  a  man  gives 

Abr  L  c  \  rTv^  v'u'"^  ^y  ^J  ^"^  ^-  '^  ^-  ^'^'  before  election,  B.  cannot  elect.  Roll, 
wl^y  of  li;;^^^^^^^^   LeVn.  ,54!''"^''  '^  ^''"^'  ^^  ^  ^  P^^^^^^'  ^^''^  ^''  ^^^  ^^ 

aCo^l^h'"^^'    r  5."^'  T^^^'^  ^"  ^^^^^  °^  ^"^^''^t  passes  immediately  to  the 
a.  Lutw.gof  u-        '  '1''"^'^'  ""''  grantee;  there  the  election  may  be  made  by 
^-   him,  or  his  heirs  or  executors. 

Co.Litt.i45.a.       When  one  and  the  same  thing  passeth  to  the  donee  or  grantee,^ 
ana  the  donee  or  grantee  hath  election  in  what  manner  or  de- 
greehe  will  take  this ;  there,  the  interest  passeth  immediately, 
the    wilf  ^^^^'        ^^^^^  ^^  executors,  may  mak^  election  when 

If 


CC)  Wliere  it  shall  be  said  to  continue.  ^j 

If  A,  being  seised  in  fee  of  a  manor,  part  in  demesne,  and  a  Co.  35.  Sir 
part  in  a  lease  for  years  renderini?  rent,  and  part  in  copyhold,  Rowland  Hey- 
in  consideration  of  a  sum  of  money,  by  mdenture  grants,  bar-  ^  ^j  ^^ 
gains,  and  sells  it  to  B,  to  bold  for  seventeen  years  from  the  S.C.  adjudged. 
^eath  of  -i.,  and  after  A.  covenants  to  stand  seised  thereof  to  the  Poph.95.S.C. 
use  of  himself  and  the  heirs  of  his  body,  and  dies,  and^.  enters;  ^}^^:  ^^J'f'^' 
(a)  he  may  elect  whetlier  he  will  take  by  tlie  common  law,  or  by  bargain  and 
bargain  and  sale,  for  A.  had  power  to  pass  it  either  way ;  and  if  sale  is  enrolled 
he  should  be  obliged  to  take  by  demise  at  common  law,  then  q^ind.  pasch. 

B,  would  lose  the  rents  reserved  upon  the  lease  for  years  for  ^"^  *J.^^®  . 
want  of  an  attornment.     It  was  also  holden,  that  this  election  bargainor 
remained  notwithstanding  the  alteration  of  the  estate  by  the  levies  a  fine  to 
second  indenture,  and  the  death  of  the  lessor.  the  bargainee, 

he  may  elect 
to  take  by  one  or  the  other.    4  Co.  73.  a.  and  for  this  vide  3  Leon.  16.  a  And.  161. 

If  a  man  levies  a  fine  come  ceo^  Sft,  of  an  house  and  1 00  acres  Ro.  Abr.  735. 
of  land  in  A  («nd  he  hath  there  1 1 8  acres),  and  the  conusee 
renders  to  the  conusor  for  100  years,  and  after  the  conusor  diesy 
his  executor  may  elect  which  of  the  1 00  acres  he  will  have,  be- 
cause this  was  a  thing  in  interest  in  the  testator. 

[_A.  died  indebted  oy  one  bond  to  5.,  and  by  another  bond  to  Croft  v.  Pykc, 

C,  and  left  B,  and  .7.  5.  executors.     B,  intermeddled  witli  the  5^-  ^™*« 
goods,    and  died  before  probate,  and  before  any  election  made  ^  ^' 

to  retain.     It  was  insisted,  but  the  point  was  afterwards  waved, 
that  as  B,  might  have  retained  the  goods  in  his  hands,  his  ex- 
ecutors had  now  the   same  power.     However,  in  a  preceding  Weeks  v. 
case,  where  A.  lent  money  on  bond  to  B,  who  dying  intestate,  ^°''*»  ^!j^ 
C  took  out  administration  to  him,  after  which  C.  dying,  A.  took  ^l^* 
out  administration  de  bonis  non,  SfCy   to  B,  it  was  determined 
{inter  al.)  that  A»  might,  out  of  the  assets  of  i?.,  retain  for  such 
bond-debt   contracted  before  he  took  out  administration ;  and 
though  A.  happened  to  die  before  he  had  made  any  election  in 
what  particular  effects  he  would  have  the  property  altered ;  yet 
the  court  said,  it  must  be  presumed  he  would  elect  to  have  his 
own  debt  paid  first,  and  this  being  presumed,  there  would  be 
no  difficulty  as  to  altering  the  property ;  for  as  the  executors  of 
A,  were  to  account  for  the  assets  of  A,  they  must,  on  that  ac- 
count, deduct  the  amount  of  the  money  lent  by  B,  to  A,2 

There  was  a  composition  between  the  prebendary  of  A.  and  Sir  William 
the  abbot  and  convent  of  jB.,  that  the  prebendary  of  ^.  and  his  J^^^^^^  ^^ 
successors,    for  all   time  to  come,  should  have   their  election  ^^j/  ^^j, 
yearly,  either  to  receive  tithes  in  kind  of  com  or  grain  arising 
within  certain  lands  of  the  abbey,  or  else  to  receive  five  marks 
to  be  paid  by  the  said  abbot  and  convent  in  lieu  thereof;  so  as 
such  election  was  notified  to  the  abbot,  or  any  of  the  monks  or 
porter  of  the  abbey,  ^r.     The  lands  came  to  the  king  by  the 
31st  of  H.  8.  and  from  him  to  the  defendant,  and  the  prebend 
came  to  the  king  by  the  ist  of  Edw,  6.  of  chanteries,  Src,  and 
from  him  to  the  plaintiff.     Upon  admitting  the   composition 
good,  it  was  adjudged  that  the  power  of  election  was  gone,  be- 
cause it  cannot  now  be  made  according  to  the  composition:  but 

in 
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(a)  Which 
vide  in  Poph, 
91. 


Co.Litt.i45-a- 
s  Co.  37.  a. 
S.P. 


Tyssen  v. 
Benyon,  z  Br. 
Ch.  Rep.  5. 


ELECTION. 

in  this  case,  it  was  said  by  Hale  Ch.  Baron,  that  in  (a\  one 
SouthweWs  case,  in  44  Eliz.  where  an  abbot  had  a  quantity  oi 
wood,  to  be  taken  yearly  in  such  a  wood,  or  a  sum  ot  money 
at  his  election;  it  was  held,  the  election  was  transferred  to  the 
king  by  the  statute  of  dissolution  of  monasteries. 

If  one  enfeoffs  another  of  two  acres,  to  hold  the  one  for  hfe, 
and  the  other  in  tail,  and  he  before  election  makes  a  feoffment 
of  both ;  in  this  case,  the  feoffor  shall  enter  into  which  of  them 
he  will,  for  the  feoffee,  by  this  wrongful  act,  hath  lost  his 
election.  ,        . 

[By  settlement,  previous  to  the  marriage  of  the  plaintiffs 
Samuel  Tyssen  and  Sarah  his  wife,  bearing  date  24th  September 
1779,  Francis,  John  Tyssen  deceased,  the  plaintiff's  father,  agreed 
to  convey  certain  lands  and  other  estates,  and  it  being,  among 
other  parcels,  recited,  that  certain  farms,  S^c,  at  Fotdden  in 
Norfolk,  were  of  the  rent  of  550/.  he  covenanted  before  the  end 
of  twenty-four  calendar  months,  to  purchase  lands  in  the  county 
of  Noifolk,  sufficient  to  make  up,  with  the  farms  at  Foidden, 
the  sum  of  500/.  a  year,  and  to  convey  the  same  to  uses,  or  to 
convey  other  farms,  Sfc,  at  Hackney  in  Middlesex^  of  sufficient- 
value  to  make  good  so  much  as  the  farms,  Sfc.  in  Norfolk,  should 
be  deficient  of  500/.  a  year.  By  an  indorsement  on  the  deed 
(before  the  execution  thereof,)  it  was  agreed  by  the  parties,  that 
it  should  be  at  the  option  oi  Francis  John  Tyssen^  within  twenty- 
four  calendar  months  after  the  marriage,  either  to  convey  the 
lands  according  to  the  covenant,  or  to  pay  the  trustees  12,000/. 
to  be  laid  out  in  the  purchase  of  other  lands  to  be  settled  to  the 
like  uses ;  and  in  the  mean  time  to  be  placed  out  at  interest,  and 
the  interest  to  be  received  by  the  persons  entitled,  according  to 
their  respective  interests.  The  marriage  took  place,  and  tlicre 
was  no  issue,  except  a  daughter,  who  was  one  of  the  plaintiffs. 
Francis  John  Tyssen  died  9th  September  1781,  having  made  his 
will,  bearing  date  the  day  of  his  death,  whereby  he  gave  an- 
nuities charged  upon  his  estates  in  Middlesex,  Essex,  Notfolk^ 
and  elsewhere,  and  gave  and  devised  all  his  manors,  SfC,  to 
trustees  for  payment  of  debts  and  legacies,  iuid  for  other  pur- 
poses, and  to  allow  the  plaintiff  Samuel,  such  some  of  money 
yearly  during  his  life,  as  they  should  think  proper,  the  remainder 
to  accumulate  during  his  life,  and  after  his  death  to  be  laid  out  to 
certain  uses  therein  declared.  The  conveyance,  covcnantetl  to  ha 
made  by  the  settlement,  having  never  been  made,  nor  the  money 
paid,  the  plaintiffs  filed  their  bill,  praying  that  Francis  John 
might  be  declared  to  have  made  his  election  to  pay  the  1 2,000/. 
or  that  an  election  might  now  be  made:  and  if  the  persons  in- 
terested should  elect  to  pay  the  1 2,000/.  it  should  now  be  raised  ; 
and,  if  the  election  should  not  be  considered  as  having  been 
made,  and  should  not  be  now  made,  that  a  proper  part  of  the 
testator's  estate  in  Noifolk  should  be  conveyed  upon  the  trusts  in 
the  marriage  articles.  The  plaintiffs,  by  the  bill  insisted,  that 
Frmicts  John  Tyssen,  by  the  devise  of  the  premises  covenanted 
to  be  conveyed,  (included  in  tliQ  general  devise,)  had  made  his 

election 
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Section  to  pay  the  12,000/.  and  if  not  so,  that  the  defendants  by 
letters  and  acts  stated  in  the  bill,  had  made  such  election.  The 
heir  at  law  and  executors  submitted  the  question  of  election,  and 
said  that  the  testator's  debts  having  exceeded  his  personal  estate, 
Ihey  had  no  fund  out  of  which  to  pay  the  1 2,00c/.  but  the  real 
estate.  Loi'd  Chancellour  said,  that  although  the  testator  had 
covenanted  to  convey  in  twenty-four  months,  and  therefore,  after 
that  time  ho  had  lost  his  election;  yet,  after  that  time,  as  it  lay 
in  rccompcnces,  the  court  would  have  permitted  it  to  be  made 
goo<l,  and,  after  his  decease,  he  having  given  both  his  real  and  liia 
personal  estate  to  the  same  person^  that  person  might  perform 
either  part  of  the  covenant,  and  the  court  woidd  not  hold  the 
devisee  bound  by  the  testator's  not  having  made  his  election 
within  twenty-four  months:  but  in  the  events  which  had  happened, 
his  Lordship  decreed  the  estate  at  Fotdden,  to  be  conveyed  to  the 
uses  of  the  settlement,  and  to  be  made  efjual  to  500/.  per  annumj 
by  the  (  nee  of  other  parts  of  the  estates* 

If  a  I  iS  bound  to  settle  within  four  months  aftei*  his  Eastwood  V« 

marriage  lauds  of  100/.  per  annum  uj>on  his  wife,  or  to  leave      p  ^Tr 
her  2000/.,  and  die  within  tlie  four  months,  and  the  four  months  (^^^\ 
elapse  without  any  election  being  made  by  the  executors ;  yet, 
under   such  circumstances,  a  court   of  equity  will  enlarge  the 
time,  and  relieve  against  the  lapse.] 

IJlf  lessee  for  years  assign  over  his  term,  the  lessor  may  refuse  Dcvercux  t* 
to  accept  the  assignee  to  be  tenant  at  one  time,  and  yet  accept  ^g'^^^ 
him  at  any  time  after  he  pleases;  and  for  rent  arrear  after  the  *   a"°  •!  *♦ 
assignment  it  is  in  his  election,  notwithstanding  he  so  refused  to 
accept  the  assignee,  to  sue  the  assignee  or  the  lessee. 

A  pers<m,  who   is  indebted   to   another   on   two  several  ao-  Peters  v. 
counts,  may,  on  paying  him  money,  ascribe  it  to  which  account  Anderson, 
he  pleases,  except  where  the  debt  is  payable  out  of  a  different  Newmafch^v! 
fund;  and  his  election  may  be  either  expressed  or  inferred  from  clay,  14  East, 
circumstances.     But,  if  he  do  not  pay  specifically  on  one  ac-  439*    Anon. 
count,  the  receiver  may   afterwards  apply  the  payment  to  the  £^*^L'^^* 
discharge  of  either  of  the  accounts  he  pleases ;  and  if  he  sue  on  Rawlins*^ 
each  account,  it   seems,  that  he  thereby  declares   his  election,   i  Str.  14. 
and  the  defendant   cannot,  by   a  subsequent  notice  of  set-off,  Goddard  v. 
elect  to  which  account  he  will  ascribe  the  payment.  |j  ^^^'  M«w)tt 

T.  Mills^  I  Ld.  Rajm.  aS6. 


(D)  What  shall  be  said  a  sufficient  Election. 

TF  a  man  gives  two  acres  to  another,  to  hold  the  one  for  life  and  Plow.  6. 

"*-   the  other  in  fee,    and  the  donee  after  makes  a  feoffment  of  f^'^\  ''i^' 

one  acre ;  {a)  this  is  an  election  to  have  the  fee  in  that  acre.  ^^^^  ^^^  ^  ^ 

both  executor  and  devisee  enters  generally,  without  claim  or  demonstration  of  election, 
he  shall  have  the  thing  devised,  as  executor,  which  is  his  first  and  general  authority.  10.  Co* 
47-  h.  if  vide  Plow,  530.    Cro.  Eliz.  aij.    a  Co.  37.  b. 
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Plow.  6.  If  a  man  leases  two  acres  for  life,  the  rem^der  of  one  acw 

Ro.  Abr.  ;a6.  jj^  f^^    ^nd  after  licenses  the  lessee  to  cut  trees  in  one  acre ;  thk 

is  an  election  that  he  shall  have  the  fee  in  the  other  acre. 
Co.Litt,i45.a.       When  the  election  is  given  to  several  persons,  there,  {a)  tlie 
7.  Co.  37.  a.      gj.g^  election  made  by  any  of  the  persons  shall  stand. 
in)' White  an  election  made  by  tenant  for  life  shaU  bind  him  in  reminder.    Moore,  loa. 

a  Co.  36.  b.  As,  if  a  man  leases  two  acres  to  J.  for  life,  the  remainder  o 

one  acre  to  B.,  and  of  the  other  acre  to  C,  B.  or  C.  may  elecl 
which  of  the  acres  they  will  have,  and  die  first  election  by  on« 
binds  the  other. 


aVes.jun. 
370.  560.  696. 
3  Ves.  385. 
»  Ves.  13, 
Ambl.  330. 
3  Br.  Ch. 
Rep.  387. 


11(E)  Where  a  Party  shall  be  put  to  his  Election,  or 

not.|| 

T^HE  doctrine  of  election,  as  far  as  it  may  be  considered  un- 
"^  der  this  head,  is  grounded  upon  this  broad  principle,  that 
no  man  shall  claim  in  repugnant  rights ;  a  principle  of  more 
frequent  application,  perhaps,  in  courts  of  equity,  but  yet  enuall} 
recognized  in  courts  of  law.  A  court  of  law  will  not  allow  a 
tenant  to  set  up  a  title  against  his  landlord :  it  will  not  allow  a 
man  to  affirm  an  act  as  to  one  part,  and  disaffirm  it  as  to  othei 
part ;  to  treat  the  same  act  as  lawful,  and  as  injurious.  If  a  man, 
either  in  a  court  of  law  or  equity,  claims  under  a  deed,  he  must 
claim  under  the  xv/iole  deed ;  it  hhall  not  be  permitted  to  him  tc 
take  one  clause  and  reject  the  rest ;  he  must  confirm  the  wholcj 
or  abandon  the  whole.  The  principle  indeed  is  universal :  it 
prevails  in  the  laws  of  all  countries  ;  is  applicable  to  all  interests ; 
to  the  interests  of  married  women,  and  of  infants;  to  inter< 
immediate,  remote,  contingent,  of  value  and  of  no  value; 
copyhold  as  well  as  freehold  estates,  (b)  and  to  deeds  as  well  as 
to  wills,  (c)  He  who  will  take  the  benefit,  shall  not  dispute 
the  title.  If  a  testator  devises  an  estate  the  property  of  Titiusy 
and  by  another  clause  of  liis  will  gives  Tititts  a  legacy,  Titha 
shall  not  hold  the  estate,  and  claim  the  legacy.  He  shall  not 
take  the  benefit  under  the  will,  unless  he  suffers  the  whole  in- 
strument to  take  effect.  It  is  immaterial  whether  the  testator 
{d)  thought  he  had  a  right  to  dispose  of  the  estate  of  J'itiusy  or 
whether  he  meant  by  an  arbitrary  exertion  of  power  to  exceed 
the  extent  of  his  authority,  —  if  *^  Tituis  will  avail  himself  of  the 
testator's  bounty,  he  shall  not  disturb  his  will.  If  he  chooses 
to  keep  his  own  estate,  the  disappointed  devisee  shall  have  com- 
son  supposes  pensation  out  of  the  other, 
he  has  lawful 

power  to  dispose  of  an  interest,  and  this  appears  on  the  fiice  of  the  will,  it  is  not  a  case  of 
election ;  as  it  could  not  be  proved  that  he  meant  to  dispo-^  of  the  estate  if  he  hadJcnown 
Ihat  he  had  no  power  to  dispose  of  it.  Cidl  v.  Showell,  Ambl.  727.  But  this  construction 
has  been  vei'y  properly  oyer-ruled,  upon  the  ground  of  the  danger  of  speculating  upon  what 
the  testator  w'ould  have  done  had  he  known  the  fact.  Whistler  v.  Webster,  %  Ves.  jun.  367. 
and  see  Wright  v.  Rutter,  Id.  673.  Rutter  v.  M*Lean.  4  Ves.  531.  aad  Doe  v.  Lord  Geor«fl 
Cavendish,  4  T.  U.  741.  note.  t         jj  o 


{h)  Rumbold 
^.  Rumbold, 
3  Ves.  65. 
Wilson  V. 
Mount,  Ul. 
191.    Petti- 
ward  v.  Pres- 
Cot,7Vcs.54i. 
(c)  Moore  v. 
Butler,  a  Scho. 
&  Lef.  249. 
(rf)  At  one 
period  it  was 
holden,  that 
where  a  per- 
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(E)   Where  a  Tarty  sJiall  he  put  to  his  Election^  or  not.  51 

In  pursuance  of  this   principle  an  heir  shall  be  put  to  his  Noys  v.  Mor- 
efcction,  where  the  estate   is   devised  to  lum,  although   by  the  ^'^""^'^non™' 
rule  of  law  the  devj^  is  inoperative,  a«d  he  takes  by  descent;  cilb.Eq.Rep, 
as,  if  a  man  bri:         -    ^     '*    oine  lands  in  tail,  and  also  of  15.    Wclby 
others  in  fee,  iK  A  lands  to  his  youngest  son,  and  ^'.^^J?^ 

the  fee  simple  e>iaie  to  his  eldest,  who  is  issue  in  tail ;  though  ]J^'%^^' 
the  devise  to  tJie  eldest  is  void,  and  he  takes  by  descent,  yet  ne  j^jch  y. 
ghall  be  put  to  his  election.  Cockell, 

9  Ves.  374. 
&  Wliite  V.  White,  a  Dick.  jaj.  Reg.  Lib.  B.  177?,  fol.  650—655.  Tn  the  dijicuiision  of 
ThelluMon  v.  Woodford,  NomWy  put  it  as  a  doubtful  point,  whether  the  heir  must  elect 
where  a  IflgKcy  i$  given  to  hiro,  and  an  estate  to  a  itranger,  and  after  the  will  a  recovery  it 
juiTiTPtlhv  t}w.  fn-f..t,,r  whereby  the  will  is  revoked,  and  the  estate  descends  to  the  heir; 
an  J  If  heir  could  not  be  put  to  his  election;  but  Alexander,  who  was  on 

th(  if  X.  ,.  M  .  1.1'  of  election,   as  wjis,  he  «aid,  every  case  in  which  you 

i  :i  i  \  cr,  as  Mr.  Sugdcn  observes,  scemi  very  doubtful,  for 

lu  !  I(m1  the  tbtatc  to  go  to  the  devisee,  yet  the  ivill  being 

revoked  as  to  '  law,  there  seems  to  be  no  equity  at* 

taching  ou  tiu  >  ,  '       i  von  the  question  of  election,  equity 

could  not  relieve  the  dehisce  against  the  revocation  of  the  will.  Sugd.  on  Powers,  375»379» 
ad  Edit. 

But  this  doctrine  of  election  can  never  be  applied,  but  where, 
if  an  election  is  made  contrary  to  the  instrument,  tlie   interest, 
tliat  would  pass  by  the  instrument,  can  be  laid  hold  of  to  com- 
pensate for  what  is  taken  away.    In  all  case?  therefore  there  must 
be  some  free  disposable  property  given  to  the  person,  which  can 
be  made  a  compensation  for  what  the  testator  takes  away.     If  WoUen  r. 
under  a  power  to  A,  to  appoint  to  two,  he  appoinU  to  one  only,  J,^^g^ 
and  gives  a  legacy  to  die  other,  this  is  a  case  of  election.     But,  y^^^  ^  Lo,j 
(a)  where   under   a  power  to   appoint  to  cliildren,    the  father  Dunpnnon, 
appoints  improperly,   any  cliild  may  set  it   aside,  although  a  a  Scho.  Sc 
soecifick  part  is  appointed  to  him ;  for  tliere  being  no  other  fund  H  g^^^^'^ 
than  that  appointeil,  there  is  nothing  whereout  compensation  y.  Warde,  % 
can  be  made.  Vcs.jun.336. 

To  raise  a  question  of  election,  a  clear  intention  to  pass  the  Sugd.  Pow. 
the  particular  estate  must  appear,  (6)  and  it  must  appear  on  ^J^^p^Z' 
face  of  the  instrument;  it  cannot  be   compelled  on  any  thing  ^^^^  igVes. 
dehors,  (c)  Still,  extrinsick  evidence  has  been  allowed  to  shew  what  27.    Read  v. 
the  testator  considered  as  his  estate,  and,  consequently,  to  deter-  Crop,  i  Br. 
mine  what  passed  under  a  general  devise,  so  as  to  put  a  party  (^/gtrTtton** 
to  his  election,  {d)  v.  Best,  i  Ves. 

vun.  285.  Finch  v.  Finch,  /</.  635.  Judd  v.  Pratt,  13  Ves.  168.  (rf)  Pulteney  v.  Lord 
Darlington,  i  Br.  Ch.  Rep.  2^3.  Pole  v.  Lord  Somers,  6  Ves.  309.  Dnice  v.  Denison,  Id. 
3^5'  Wright  V.  Rutter,  a  Ves.  jun.  673.  Rutter  v.  M'Lean,  4  Ves.  531.  Monck  v.  Lord 
>Xonck,  I  Ball  &  Beatty,  298.    But  see  Forrester  v.  Cotton,  Anibl.  3^9' 

Nice  distinctions  have  been  made  as  to  the  legal  capacity  of  Sugd.  Pow. 
the  devisor,  and   the  validity  of  the  instrument  to  pass  the  in^  378. 
terest  in  case  he  had  actually  been  entitled  to  it  in  his  own  right. 
Where   an    infant  having   personal  estate,    of  which  she  nad  Hearle  r. 
ability  to  dispose,    and  a  power  over  real  estate,  to  which  she  P^^^J^^":' 
was  entitled   in  default  of  appointment,    bequeathed   the  per-  ^  y^^'  ^^^\ 
sonalty  to  her  only  child,  and  appointed  the  estate  to  strangers;  s.  C. 

E  2  Lord 
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ELECTION. 

Lord  Hardmclcc  held  the  appointment  to  be  void,  and  that  this 
was  not  a  case  of  election,  because  the  will  was  void  as  to  the 
real  estate  on  account  (as  he  observed  in  the  case  of  Boughton 
V.  Boughton,  2  Ves.  14.)  of  her  infancy;  as  it  would  if  she  had 
been  a  feme  sole.  He  said,  it  was  like  the  case  where  a  man 
executes  a  will  in  the  presence  of  two  witnesses  only,  and  de- 
vises  his  estate  from  his  heir  at  law,  and  the  personal  estate  to 
the  heir  at  law ;  this  is  a  good  will  as  to  personal  estate,  yet*, 
for  want  of  being  executed  according  to  the  statute  of  frauds,  is 
bad  as  to  the  real  estate ;  and  he  said  he  should  in  that  case  be 
of  opinion,  that  the  devisee  of  the  real  estate  could  not  compd 
the  heir  at  law  to  make  good  the  devise  of  the  real  estate  beforfe 
he  could  entitle  himself  to  his  personal  legacy,  because  here  was 
no  will  of  real  estate  for  want  of  the  proper  forms  and  ceremo- 
nies required  by  the  statute.  This  doctrine  has  been  recognized, 
and  acted  upon  by  Lord  Kenyon  {a\  Lord  Alvanley  (b),  and  Lord 
Eldon  (c);  for  although  the  will  cannpt  be  fead  without  the  de- 
vise in  it,  yet,  as  Lord  Alranln/  correctly  expressed  it,  a  judge 
can  say,  for  the  statute  of  frauds  enables  him,  and  he  is  bound 
to  say,  that  if  a  man  by  a  will  unattested  gives  both  real 
and  personal  estate,  he  never  meant  to  give  the  real  estate  at 
all.  {d) 
Sheddon  v.  Goodrich,  8  Ves.  481.  (rf)  Buckeridgc  v.  Ingram,  2  Ves.  jun.  666. 

Lord  Hardwickey  however,  determined,  that  where  an  ex- 
press condition  is  annexed  to  the  personal  legacy,  the  heir  at  law 
must  make  good  the  devise  of  the  realty,  or  give  up  his  legacy  ; 
a  distinction  which,  [e)  though  constantly  disapproved,  has  al- 
ways been  acted  upon,  and  cannot  now  be  disturbed.  |j 

supra,    Thellusson  v.  Woodford,  13  Ves.  209.     Sugd.  Pow.  380.     I  Dow, 

Questions  of  election  often  arise  in  cases  of  dower,  wliere  0 
dowrcss  claims  also  a  benefit  under  her  husband's  will.  The 
rights,  however,  under  which  the  dowrcss  claims  in  this  case 
are  not  of  themselves  obviously  inconsistent:  apartiadar  intent 
in  the  testator,  therefore,  that  his  wife  should  not  have  both  must 
be  made  out,  either  from  the  words  usetl  by  the  testator  in  his 
will,  or  die  striking  inconsistency  of  her  claims  with  the  dispo- 
sitions of  it,  before  she  can  be  put  to  her  election  :  such  intent, 
it  seems,  cannot  be  inferred  from  a  testator's  making  a  general 
disposition  of  all  his  property,  because  the  estate  is  not  his  to 
give  exempt  from  the  claim  of  dower,  the  tenancy  in  dower 
being  an  estate  in  the  land  different  from  that  of  the  husband, 
and  equally  firm. 

Tlie  putting  a  devisee  under  a  will  to  his  election  is  said  to  be 
a  strong  operation  of  a  court  of  equity :  the  calling  upon  him  to 
.  elect  is  an  argument  addressed  to  his  conscience  in  favour  of  a 
.  devisee  whom  he  would  otherwise  disappoint :  it  is  evident  there- 
•  fore  that  the  obligation  to  elect  can  only  be  enforced  at  the  in- 
stance of  a  person  claiming  a  specifick  interest  under  the  same 
will.     Kcillier  can  it  be  enforced  without  a  clear  kuowletlge  of 
15  the 
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the  extent  and  amount  of  each  of  the  funds  between  which  the 
party  is  to  elect. 

And  in  order  to  enable  him  to  make  the  election  to  advan-  Butrick  ?. 
tage,  he  may  file  a  bill  to  have  the  state  of  the  fund  ascertained.  Broadhurst^ 
Where  the  state  of  the  fund  is  free,  and  he  has  acquiesced  a  long  J    «•  J"d» 
time,  he  will  be  holdfen  to  have  ejected,  "altliough  he  may  not  (^^  BcauHcu 
have  expressly  done  so;  but,  [a)  where  the  fund  is  embarrassed,  v.  Lord  Car- 
c^en  a  long  :tc(iuiL-.cence  has  Ihhhi  determined  not  to  bind  him,  ^S^^>  AmbU 
and  ajmtwri,  (/>)  not  Uiem  s  under  the  will  for  j^*]' l^^^j  Vm 

a  short  period.    \\'here  a  wiu_         . ,   .  x  dower,  and  elected  j,in.  17^.336. ' 

to  take  under  her  husband's  will,  and  the  provision  for  her  was  Yatcv.Mosel/, 
afterwards  claimed  by  his  creditors,  she  was  allowed  to  resort  to  5  ^^*  "*'{! . 
her  dower  (c),  notwithstanding  her  election.  J  ^^j  ^^ 

jun.  33J.    Rumbold  v.  Rumbold,  3  Vcs.  t$*    (c)  Kidney,  v.  Consmaker,  ix  Vos.  136. 

If  tlie  party  has  mortgaged  the  interest  he  takes  in  his  own  Rumbold  v. 

right,  and  then  is  suffered  to  elect  to  take  under  the  will ;  the  Rumbold,  ubi 

mortgage  must  be  satisfied  out  of  the  interest  provided  for  him  *^P^°" 
by  the  will. 

Where  the  claimant  is  an  infant,  or  feme  covert,  it  is  usually  Wilson  v.Lord 
referred  to  the  master  to  see  whether  it  will  be  more  for  their  ^^hn  Towns- 
benefit  to  take  under  i             nst  the  will,  unless  the  interest  fun^^  *  y*^* 
given  by  the  will  be  ma;              i he  better. 

Where  interests  arc  given  to  a  person  and  to  his  children  Ward  v. 

after  him,  the  claim  of  the  parent  in  opposition  to  the  will,  will  Baugh,  4  Ves. 

not  bind  the  children,  who  may  elect  for  themselves.  \2vis  ?  vU' 

445.     In  owe  c:i>(  e  been  thought  that  an  election  could  not  be  raised  upon 

an  estate  settled  w  tations,  on  account  of  the  confusion  which  would  ensue,  as 

the  devise  would  ',  at  other  times  not,  just  as  the  devisee  in  remainder 

submitted  to  the  \s  .objection  is  not  now  attended  to.    Forrester  v.  Cotton, 
Ambl.  388.     Sugd.  Tow.  3  7  6. 

Where  a  party  elects  to  take   in  opposition  to  the  will,  the  LadyCavanv. 
estate  he  so  takes  vests  in  him  with  all  the  legal  consequences  P»lteney, 
attached  to  it.     Thus,  where  a  tenant  in  tail  devised  away  the  *  v^^"^'/^^' 
estate,  and  gave  the  issue  in  tail,  who  was  a  married  woman,  Brodiev. 
and  also  her  husband,  other  benefits  by  his  will,  and  she  elected  Barry,  a  Ves. 
to  take  her  estate  tail  in  opposition  to  the  will,  but  her  husband  &  Beam.  \%^%. 
of  course  took  under  the  will,  and  afterwards,  upon  her  death, 
entered  as  tenant  by  the  courtesy ;  it  was  contended,  that  as  he 
took  under  the  will,  he  could  not  claim  in  opposition  to  it ;  but  it 
was  ruled,  that  his  wife  took  the  estate  with  all  its  legal  inci- 
dents, and  that,  consequently,  he  was  entitled  to  be  tenant  by 
the  courtesy  in  right  of  her  seisin,  although  he  claimed  under 
the  will  in  liis  own  right. 
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ERROR. 

(a)  Therefore  A  WRIT  of  Error  is  (a)  a  commission  to  judg«  of  a  superior 
differs  from  -^  coprt,  by  which  they  are  authorised  to  examine  the  record 
another  writ  ^^  which  a  judgment  was  given  in  an  inferior  court,  and  on 

JenL  Rep.  aj.  such  examination  to  affirm  or  reverse  the  same,  according  to 
ft  Inst.  40.         law. 

— 1^  But^yet,  if  by  the  writ  of  error  the  plaintiff  therein  may  recover,  or  be  restored  to 
any  thih'',  it  may  be  released  by  the  name  of  an  action.  Co.  Litt.  aS8.  b.  — -  In  a  writ  of 
error  to  "reverse  a  fine  as  cousin  and  heir  of  the  conusor,  it  need  not  be  she\Nii  in  the  writ  of 
error  how  he  is  cousin ;  for  it  is  but  a  commission  to  examine  errors,  and  nctdt  not  such 
certainty  as  other  writB.    Cro.  Ja.  1^0. 

Co.  Lit.  489.  b.      This  writ  lies  where' a  man  is  grieved  by  an  error  in  the  foun- 
dation, proceeding,  judgment  or  execution  of  a  suit. 
Hale's  Lords*       [Writs  of  error  or  false  judgment  are  of  a  higher  nature  than 
Jurisdiction,     other  kinds  of  civil  suits.     Thev  are  quasi  casus  reservati  to  the 
c.  »3.  »5.         king's  special  cognizance.     And  therefore  by  the  statute  of  Marl- 
bridge,  c.  20.  ntdlus  excepto  domino  rege  teneat  placitum  in  cur  id 
tenentium  siiorum^  quia  hujusmodi  placita  specialiter  pertinent  ad. 
coronam  et  dignitatem  domini  regis* 

And  hence  it  is,  that  even  in  the  greatest  courts  of  ordinary 
jurisdiction,  the  King's  Bench  or  Common  Pleas  those  courts 
cannot,  barely  by  virtue  of  then:  ordinary  jurisdiction,  without 
the  king's  writ  imder  the  great  seal,  hold  pleo  to  reverse  a  judg- 
ment given  in  an  inferior  court  of  record ;  no,  not  so  much  as  a 
judgment  in  a  court-baron,  or  hundred-court,  though  no  courta 
of  record.  And  the  reasons  are  these  two  principally ;  i  st.  In 
respect  of  the  king — all  jurisdiction  is  mediately  or  immediately 
derived  from  him  ;  and  the  courts  of  all  kinds  are  his  courts,  and 
have  that  style,  (unless  in  counties  palatine  where  the  lord  hath 
Jura  regalia^  and  yet  even  that  is  derived  from  the  crown,)  and, 
consequently,  judgments  there  given  aie  virtually  given  by  the 
king;  and  therefore  it  is  not  reasonable  to  have  them  examined 
but  by  the  king's  writ  or  commission  derived  from  him  spedally. 
/  2td.  In  respect  of  the  subject — who  having  run  his  course  to  ob- 

tain or  defend  his  right  in  the  ordinary  courts  of  justice,  it  is 
not  reasonable,  after  his  long  expectation  and  expence,  to  turn 
all  about  again,  without  the  solemnity  of  the  kij^'s  special  writ 
or  commission.] 

(A)  In  what  Cases  a  Writ  of  Error  will  lie :   And 
herein, 

I.  In  *mliat  Cases  a  Writ  of  Error  is  the  proper  Eemedi/  to 
be  relieved  against  an  erroneous  Judgment. 

2.  On 


ERROR. 

5.  0/1  u>hat  Judgments  a  Writ  <^  Error  mil  lie. 

3.  In  what  Court  the  Judgment  must  be  given  on  'which  a 
Writ  of  Error  mil  lie, 

(B)  Who  may  bring   a  Writ  of  Error,  and   against 

whom  :   And  herein  of  the  Persons  necessary  to 
be  made  Parties  thereto. 

(C)  Of  the  Time  of  bringing  a  Writ  of  Error. 

(D)  Of  the  Manner  of  bringing  it :  And  herein, 

1.  Of  the  Form  of  the  Writ,  and  uhere  the  Record  shall  be 

said  to  be  removed, 

2.  What  is  necessary  to  be  removed ;  and  herein  of  removing 

the  Record,  or  a  Transcript, 

(E)  Of  alleging  Diminution  ^nd  granting  a  Certiorari. 

(F)  Of  the  Scire  Facias. 

(G)  Of  the  Proceedings  after  the  Record  removed : 

And  herein  of  the  Abatement  of  the  Writ  of 
Error. 

(H)  How  far  the  Writ  of  Error  is  a  Supersedeas. 

(l)  To  what  Court  a  Writ  of  Error  lies  :  And  herein, 

1.  Of  Writs  of  Error  into  Parliament, 

2.  Qf  Writs  of  Error  into  tlie  Exchequer-Chamber. 

3.  Of  reversing  Judgments  in  the  Court  of  Exchequer. 

4.  Of  Wnts  of  Error  into  the  King's  Bench. 

5.  Of  Writs  of  Error  in  the  Common  Pleas  and  other  Inferior 

Courts. 

(S.  fV^^^  o.  Wnt  of  Etror  lies  in  the  same  Court  in  which 
the  Record  is. 

(K)  Of  assigning  Errors  :  And  herein, 

1.  Of  the  Mantier  qf  assigning  Errors. 

2.  Of  assigning  Errors  in  Fact  and  in  La'vc, 

3.  Of  assigning  that  for  Error  "which  appears  cotitraiy  to  tlie 

Record, 

4.  Of  assigning  that  for  Enor  xiohich  is  for  the  Partes 

Advantage. 

5.  Where  the  Matter  assigned  for  Error  is  aided  by  the 

Appearance  qf  the  Party,  and  in  fiot  being  taken  Ad- 
vantage qf  in  proper  Time, 

6.  Where  Matters  which  might  be  assigned  for  En'or  are 

aided  by  a  Release,  and  the  Consent  of  parties, 

E  4  (L)  What 
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(L)  What  Defence  the  Defendant  in  Error  may  make  : 
And  herein  of  pleading  a  Release, 

(M)  Of  the  Judgment  to  be  given  on  the  Writ  of 
Error :  And  herein, 

1.  WhereonaWritof  Error,  Part  only,  or  the  ^lole  Judg- 

ment shall  be  reversed, 

2.  What  Judgment  shall  be  given  on  the  Beverstd  of  thefrsU 

3.  To  *what  the  Parties  shall  be  restored  on  the  Reversal  of 

thejirst  Judgment. 


(A)  In  what  Cases  a  Writ  of  Error  will  lie :    And 

herein, 

I.  In  ivhat  Cases  a  Writ  of  Error  is  the  proper  Remedy  to  he 
relieved  against  an  erroneous  Judgment, 

(a)  Wheh  a  11  EGULARLY,  an  erroneous  judgment  given  in  a  court  of 
«tatute  is  erro-  XV  j.gj,Qj.j  q^^^  /q\  Qj^iy  ^^  reversed  by  writ  of  error. 

neously  ac-  \  '        j  j 

knowledged,  as,  before  one  that  has  no  authority,  or,  if  a  statute  merchant  has  but 
one  seal,  Sfc.  an  audita  (querela  lies,  and  not  a  writ  of  error ;  but,  if  a  statute  is  well  ackno\\ 
ledged,  and  the  execution  erroneous,  a  writ  of  error  lies.  Cro.  Eliz.  %^^,  810.  Owen,  142 
Pyer,  35.  Leon.  233.-- — A  judgment  in  u  copyhold  court  reversM  upon  petition  to 
the  lord,  and  the  party  restored  to  his  damages  by  audita  auerela,  4  Co.  30.  b.  —  Where  the 
fact  assigned  for  error  is  in  the  suggestion  of  the  writ  itself,  and  not  in  any  of  the  proceedings 
in  the  cause,  no  writ  of  error  lies,  but  the  party  must  bring  an  audita  querela,  Carth.  »S2< 
4  Mod,  314.    Salk.  262* ;  but  for  this  vide  tit.  Audita  Querela, 

a8  Ass.  17.  Therefore,  if  the  tenant  in  a  ad  in  vita  dies  seised  {b)  pending 

fi^r'^^B^f **  ^^^  ^^^^'  ^"^  ^^^^  judgment  is  given  against  him,  which  is  erro-. 
alo!  s!p)^^'     neous,  and  after  the  recoverer  sues  execution  against  the  heir, 

(b)  So,  if'in  and  he  brings  an  assise ;  he  shall  not  avoid  this  judgment  against 
^ectment  the  his  father,  by  saying,  that  his  father  died  pending  the  writ ;  for 
iSter  ve'f-  ^^^  J^^g"^^"^  is  not  void,  but  only  voidable. 

diet  and  before  judgirient,  his  heir  could  nof  nvoid  the  judgment  but  by  writ  of  error.  Ro* 
Abr.  74Z.--  Note,  that  this  is  aided  by  16  &  17  Car.  2.  c  8.  and  cannot  be  taken  advantage 
of  on  a  \Ant  of  error  j  for  which  vide  tit.  Amendment  and  Jeofail, 

^o.  Abr,  742.  In  an  action  u}:>on  the  case,  if  the  pldntiff  be  nonsuit,  and 
S^wVal  after  it  be  entercci,  that  he  reliquit  actionem  suam,  S^-  fatefur  se 
iudged.  "  J5^^^^  ulterins  'prosequi^  upon  which  costs  are  assessed;  though  it 
be  admitted,  that  this  judgment  is  erroneous,  because  this  is  not 
any  nonsuit,  as  it  is  entered;  yet  in  an  action  of  debt  for  the 
costs,  the  defendant  shall  not  avoid  it  by  plea  without  a  writ  of 
error  i  for  it  is  a  judgment  de  facto  not  void,  but  only  voidable 
p^  Writ  of  Error, 
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• 

11  If  a  mandamus  be  directed  to  an  inferior  court  to  give  judg-  R.  v.  Justicet 
ment  on  an  indictment,  and  the  return  to  it  state  an  erroneous  of  Yorkshire, 
judgment ;  the  return  will  not  therefore  be  quashed,  but  a  writ  of  7    •  R»  467* 
error  must  be  brought  to  reverse  the  judgment.  || 

If  a  man  rcf  *     i  the  principal,  and  suc^  i        r  jacias   R*,.  Ahr.  74a. 

against  the  bail.  ')t   say  the  principal  cli**i  1.,  fore  the  Ci  .  lliz.  1x9. 

judgment,  and  (a)  so  avoid  the  judgment  by  plea,  for  it  is  against  jQj'*g^^"* 
the  V     --'r  («)Butitu« 

good  plea  by 
V  1  nnj^iiij,'  m  the  body,  but  not  to  avoid  the  judgment,  being  a  record, 

by  writ  of  error.  %  Mod.  308.  4*  ^^  Codb.  377.  and  tit.  Bmil  in  Cwii 
Cuuus.  L»"L  "}  ^i'"  •  '  7  Cw»  *•  c  8.  the  death  of  cither  party  between  verdict  and  judgment 
shall  not  be  alleged  for  error,  so  as  the  judgment  be  entered  within  two  terms  after  th* 
vcrdicu] 

If  a  fine  jb  it\ud  without  an  imi-iuuI,  or  of  more  than  is  con-  a  Inst.513. 
ined  in  the  orifrinal,  it  is  not  void,  but  only  voidable  by  writ  ^"^  for  revert- 
of  error  "^g  erroneous 

fines  and  recoveries,  vide  bead  of  Fines  and  Recoveries. 

If  an  infant  suflfers  a  common  recoverj',  in  which  he  comes  in  Ro.  Abr.  74», 

as  vouchee  in  his  |)roper  person,  and  not  by  attorney  or  guardian ;  743.  J^^^^^* 

though  this  shall  not  bind  him,  but  that  he  may  in  a  writ  of  V.^*  .j  u  J!I 
»        •  1  •      i_  •.  .  .     I  ^     .  I.-     i»  II  u     this  ru<c  head 

error  avoid  it,  because  it  is  error  in  law  ;  yet  at  his  tuil  age  he  o(  infancy  and 

cannot  enter  into  the  land,  and  avoid  it  by  his  entrj',  before  he  Age, 

has  reversed  it  in  a  writ  of  error;  because  he  himself  is  privy  to 

the  judgment,  and  may  reverse  it  by  such  means ;  for  judgment 

ought  not  to  be  subverted  by  matter  in  paisy  without  matter  of 

record,  as  a  recognizance  or  fine  by  an  infant  where  he  appears 

by  attorney,  and  not  by  guardian. 

If  A.  levies  a  fine  to  B.^  who  grants  and  renders  to  t^.  and  his  3  Co.  5.  ■» 

wife,  and  the  heirs  of  the  body  of  A»<,  this  is  not  void  as  to  the 

wife,  though  she  is  no  party  to  the  original,  but  only  voidable  by 

writ  of  error. 

^By  the  practice  of  the  court  of  (b)  Common  Pleas,  a  defendant  a  Hawk.  P.  C. 

coming  in  by  capias  tUlagatum  the  same  term  in  which  an  exigent  ^^°*  y  '•  *"*• 

is  returnable,  may  avoid  the  outlawry  without  writ  of  error,  by  ^^\  But  **  ^*^* 

shewing  that  he  purchased  a  supersedeas  out  of  the  same  court,  whether  an 

and  delivered  it  to  the  sheriff  before  the  quinto  c.vaciits,  ^r,  or  by  outlawry  on 

shewing  any  other  matter  apparent  on  record,  which  makes  the    f  .u'^^^W^^ 

outlawry  erroneous ;  as  the  want  of  an  original,  or  the  omission  Bench  canbe 

of  process,  or  want  of  form  in  a  writ  of  proclamation,  4r.  or  a  reversed  in 

return  by  a  person  appearing  not  to  be  sheriff,  or  a  variance  be-  the  same  or  a 

tween  the  original  and  exigent,  or  other  process,  or  the  want  of  ^l^erent  term 
I       If.'  'ii  ▼»  witn  a  writ  o* 

such  addition  as  required  by  i  H.  5.  c.  5.  error,  vide 

2  Hawk,  P.  C.  ilnd.  and  tit.  Oidlawry, 

If  one  be  attainted  upon  an  erroneous  indictment,  he  cannot  3  Inst.  314* 
be  relieved  but  by  writ  of  error;  for  the  judgment  l)eing  quod 
suspejidatuTy  S^c,  which  is  the  judgment  of  law  due  tor  the  offence, 
it  must  be  presumed  to  have  been  given,  for  that  he  was  guilty 
of  the  offence.  But,  if  judgment  of  acquittal  is  given  upon  such 
indictment,  the  king  need  bring  no  writ  of  error;  but  the 
offender  may  be  newly  indicted,  for  the  judgment  being  quod  cat 

$ine 
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sine  dhf  ^c.  may  be  given  as  well  for  the  insufficiency  of  th^ 
Indictment  as  for  the  party's  innocczice. 

5  Inst.  a3 1.  And  any  judgment  whatsoever,  given  by  persons  who  had  no 
Hawk.  P.  C.  good  commission  to  proceed  against  the  person  condemned,  may 
?*/a  tid'r-  be  falsified  by  shewing  the  special  matter,  without  writ  of  error, 
went  in  the  because  it  is  (a)  void ;  as,  where  a  commission  authorizes  to  pro- 
Marshalsea,  ceed  on  an  indictment  Uiken  before^,,  J5.,  C,  and  twelve  others, 
where  none  of  j^^d  by  colour  thereof  the  commissioners  proceed  on  an  indict- 
w^e  of  i?e       ^^^^  ^^^"  before  eight  persons  only. 

kin^s  hostel,  was  void,  and  being  coram  non  judice  might  be  avoided  by  pljea.  |o  Co.  77-  *• 
Brownl.  a4. 4-  vide  Lev.  23.  204.  234.  Yet  a  writ  of  error  also  lies  to  revewj?  6ucb  judgmcijt. 
Cro.  Eliz.  50*.    6  Co.  ao.    B.o.  Abr.  744.    gav.  36.    a  Jou.  {109. 

6  Co.  5.  a.  If  one  is  attainted  of  felony,  and  after,  by  relation  of  a  general 
{b)  So,  if  a  pardon,  the  felony  is  pardoned,  he  shall  be  discharged ;  (b)  for 
f  "^  'ieet^^         ^^^^  "^  remedy  by  writ  of  error,  or  otherwise,  to  reve^-se  the 

unreasonable    attainder. 

or  against  law, 

as  joint,  where  it  should  be  several,  it  may  be  avoided  b^  plea  and  judgment  of  the  court  in 

which  the  suit  is  depending;  for  there  is  no  other  remedy.    11  Co. 44.    Godfrey's  case 

resolved.    Ro.  Rep.  75.  S.  C. 

%  Mod.  308.  In  debt  upon  a  bond  against  an  administrator,  if  he  pleads  a 
Randal's  case,  judgment  recovered  against  the  intestate,  and  that  he  hath  not 
o4rGilb^^a  ^^^^s  idtra,  Sfc,  tlie  plaintiff  may  reply,  that  an  action  was 
Rep.  308.  brought  against  the  intestate,  and  that  he  died  before  the  judg- 
*Qm.  Ifthis     ment;  and  that  after  his  death,  judgi  -     being 

could  be  done  ^  stranffer  to  the  judgment,  he  can  ,  r  nor 

now,  smcethe  j^     •,.   ^    1  1.  *  -j  '^  l   ^  l       1 

statute  of  8  &  "^^eit,  and  has  no  way  to  avoid  jM:  but  by  plea. 

9  W.  3.  c.  II.  $  6.  if  thor^was  an  interlocutory  judgpent «g{Uil9t  4^e  iv^c&i^ic  in  mb  ntcume^ 
and  final  judgmeat  aifter  ? 

Cro,  Eliz,  489.  If  a  man  is  found  guilty  upon  an  indictment  of  felony,  and 
prays  his  clergy,  and  it  is  allowed  him,  and  he  is  burnt  m  the 
hand ;  he  cannot  avoid  this  by  writ  of  error,  bccaiLse  he  is  con- 
victed only,  and  not  attainted.  But  the  record  being  removed 
by  certiorari  into  tlie  crown-office,  if  there  be  a  fault  in  the  in- 
dictment, it  may  be  discharged,  and  restitution  awarded  to  the 
psirty  of  his  goods  seised  for  that  cause. 

Raym.433.  If  a  man  had  been  indicted  upon  the  statute  of  3  Ja,  i.  c.  4. 

or  es  s  fQj.  absenting  from  his  parish  church,  and  thereupon  procla- 
mations had  been  made,  that  he  should  render  his  body,  4*^. 
which  not  being  done,  he  had  been  convicted  according  to  that 
statute ;  yet  no  writ  of  error  would  have  lain  thereupon ;  for  by 
the  statute,  after  proclamations  made  and  the  default  recorded, 
the  same  was  a  conviction  of  the  offence ;  as,  if  the  statute  gave 
process  for  the  forfeiture ;  and  if  there  was  a  fault  in  the  record, 
the  party's  remedy  was  in  the  Excliequer  to  quash  it  there.    ^ 

C0.Litt.a59.        By  the  common  law,  i7i  favor  em  vitcty  an  outlawry  of  treason 

a  Hawk.  P.  C.  or  felony  might  be  avoided  by  plea,  that  the  defendant  was  in 

.  50. 5  0.        prison,  or  in  the  king's  service  beyond  the  sea,  4*c.  at  the  time  of 

the  outlawry  pronounced  against  hmr    But  it  seems  that  no 

outlawry 
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outlawry  for  any  other  crime  against  a  party  rightly  described 
can  be  avoided  by  the  plea  of  any  matter  of  fact  whatsoever. 

One  who  purchases  land  of  a  |>er8on  who  afterwards  is  out-  »  Havrk.P.C. 
lawetl  of  felony,  or  condemned  upon  his  own  confession,  may^'-^^'y** 
falsify  the  record,  not  only  as  to  the  time  wherein  the  felony  is 
aupposeil  to  have  been  committed,  but  also  as  to  the  point  of  the 
offence :  but  wliere  a  man  is  found  guilty  by  Terdict,  a  purchaser 
cannot  falsify  any  more  than  tlie  party,  as  to  the  point  of  the 
offence,  but  only  as  to  tlic  time. 

2.  On  (a)  vchat  Judgments  a  Writ  ofErrot'  will  lie. 

No  writ  of  error  can  be  brouglit  but  on  a  final  judgment,  or  Co.Litt.i8«.K 
an  award  in  nature  of  a  judgment,  for  the  words  01  the  writ  are,  Samuel  v. 
9i judicium  redJitum  sit,  Sfc.  t'^'^^Wh^ 

tber  it  lies  on  a  judgment  given  on  a  habeoi  corpus.    Salk.  504. 

If  the  plaintiff*  be  {b)  nonsuit  at  the  nisi  priusj  upon  which  Ro.  Abr.  744^ 
costs  are  taxed  by  the  same  jurj',  by  the  statutes  23  H.  8.  c  15.  yj^TJl^^'^j^ 
4  Ja.  I.  c.  3.  and  judgment  given  tor  them  against  the  plaintiff,  H/'^i'f 
the  plaintiff  may  have  a  writ  of  error  upon  {c)  this  judgment.        Bennett,  i  It 

Bl.  143  J.     ' 
Kempland  v.  Macauley,  4  T.  R.  436.]    (i)  A  man  mar  as«i^  errors  in  law  or  fact,  uprni  a 
hidginent  given  aginnst  him  by  default.     19  Ass.  8.    Ro.  Ahr.  675.  8.  C.    (c)  How  upon  a 
bill  of  exceptions,  vide  a  Inst.  417.  and  tit.  BUtt  of  EjnepHaiu 

If  a  man  brings  a  writ  of  false  judgment  in  the  Common  Pleai  Ro.  Abr.  744^ 
upon  a  judgment  given  in  ancient  demesne,   and  reverses  the 
judgment  there,  a  writ  of  error  lies  upon  this  judgment,  for  this 
is  a  matter  of  record. 

If  a  man  is  indicted  for  felony,  and  thereupon  a  capias  and  iiCo.4i.I>. 
exigent  is  awarded,  but  he  dies  before  any  attainder;  his  adminis-  ^'^'^  ^Tot*** 
trators  may  have  error  upon  this  award  of  the  exigent,  because  Eaton's  ewe?* 
by  the  award  of  the  exigent  his  goods  were  forfeited ;  and  this  is  Cro.  Ja.  359. 
mi  grave  damnttm,  S^,  though  the  principal  judgment  can  never  Ro.Rep.  85, 
be  given.  S.  C.  cited. 

If  one  be  outlawed  upon  an  indictment  of  treason,  felony,  or  3  Inst.  31. 
trespass,  but  the  process  and  order  prescribed  by  tlie  statutes  of  (^)  ^P^^J 
*6  H.  8.  c.  4.  and  8  H.  6.  c.  10.  are  not  observed,  the  outlawry  ^^ referred 
may  be  reversed  by  writ  of  error,  which  (d)  ex  merito  justitia  to  all  the 
ought  to  be  granted.  judges,  it  wai 

nolden  by  ten 
of  them,  that  writs  of  error  were  ex  debiio  Jtutitug,  and  not  ex  inerd  gratia,  except  in  treason 
and  felony ;  but  Price  and  SmitA  held,  that  the  subject  could  not  of  right  demand  them  ia 
any  criminal  case,  a  Salk.  504,  but  for  this  vide  Ro.  Rep.  175.  3  Bulst.  71.  i  Leon.  194. 
Sid.  69.  —  And  note,  that  as  the  law  is  now  settled,  a  person  attainted  of  treason  or 
felony,  before  he  can  have  a  writ  of  error  to  reverse  his  attamder,  must  assign  his  errors,  and 
thereupon  have  leave  from  the  court  to  prosecute  his  writ  of  error,   a  Hawk.  P.  C.  c.50.  }  11. 

• Also,  no  writ  of  error  for  the  reversal  of  an  attainder  of  treason  or  felony  is  to  t)C 

allowed  without  an  express  warrant  from  the  king  or  the  consent  of  the  attorney  ^^eneiaL 
4  Mod.  4a.    Sid.  69.    »  Hawk.  P.  C.  C50.  $  I2.    Ld.  Raym.  154.    Vern.  170. 175. 

A  writ  of  error  lies  to  reverse  an  attainder  of  high  treason,  3  Inst.  »i5. 
though  some  have  held  the  contrary,  by  reason  of  33  H.  8.  c.  20.  ^  ^^^  3  Bulst. 
that  every  attainder  of  treason  by  the  common  law  should  be  as  ^**  Mym,h2. 

effectual 
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effectual  as  if  by  authority  of  parliament;  for  the  statute  Is  to  h» 
intended  of  law  attainders  by  due  course  of  law,  and  not  of  erro- 
neous or  void  attainders ;  and  so  it  was  held  in  a  parliament  held 
the  28  Eliz.  when  it  was  enacted,  that  no  attainder  of  high  trear- 
son,  where  the  party  was  executed  for  the  same,  should  be  avoided 
by  plea  or  error :  but  this  act  extended  only  to  attainders  before 
that  time,  where  the  party  had  been  executed,  not  to  attainders 
after. 
Cro.Car.504.      If  one  be  convicted   upon   an  indictment  of  rccuwincy  for 
Marquis  of       absenting  from  church  for  one  month,  upon  which  judgment  is 
Winchester's    ^^^^  ^y^^^  j^g  g|j^l]  forfeit  2oL  but  it  is  not  uko  capiaiur ;  this 
Sup^onS  omission  being  apparently  to  the  prejudice  of  the  king,  it  was 
error  the  judg-  held  a  writ  of  error  would  lie  notwithstanding  the  words  of 
ment  reversed  ^  Ja.  c.  4.  that  no  such  indictment  shall  be  avoided,  discharged^ 
accordingly,     ^^  reversed,  for  want  of  form  or  othei;  defect  whatsoever^  other 
attorney  ^  *^  than  by  direct  traverse  to  the  \wini  of  not  coming  to  church. 
having  signi- 
fied his  pleasure,  that  it  should  be  reversed,  if  erroneous.    Jon.  407.  S.C.  by  which  report, 
the  writ  of  error  was  brought  by  the  king ;  and  there  held,  that  a  writ  of  prrnr  Tav  for  the 
king ;  for  he  was  not  concTudect  by  the  words  of  the  statute  of  3  Ja.  c.  4 

Style,  a6i.  If  it  be  entered  in  an  inferior  court,  that  the  plainUlt  rcsiq)e* 

(«)  That  it  is     ^are  deheat,  whereas  it  ought  to  be  recuperet ;  tliis  is  («)  no  judg- 

^^deVio^^'  ment ;  so  (b)  no  writ  of  error  lies  thereupon,  for  tlic  words  of  the 

751.  (^^) Where  writ  arc  $i  judicium  reddituni  sit. 

the  judgment 

was,  that  he  should  recover  super  recupercUioncm,  where  it  should  have  been  super  recog" 

nitioncm.    Yelv.  157. 

17  E.  3.  5.  b.        In  an  assise  of  darrein  presentment,  if  the  parties  demur  upon 
19.  b.  Ro.       the  title,  and  it  is  adjudged  for  the  plaintiff,  and  that  he  shall 
''•749'fe'^'  Jiave  a  writ  to  the  bishop;  a  writ  of  error  lies  upon  this  judg- 
ment before  the  damages  inquired  of,   because  there  were  no 
damages   at  the  common  law,   and   then   the  writ  would  lie 
presently ;  and  the  addition  of  damages  given  by  the  statute,  to 
be  inquired  of  by  the  sheriff,  shall  not  stay  the  writ  of  error ; 
and  if  it  be  affirmed,  it  may  be  inquired  of  the  damages  where  it 
is  affirmed. 
^7  E.  3- 2^1- 33-      If  a  man  recovers  by  default  in  a  writ  of  cosenage  or  aiely  a 
tVo.  S  c/"^^'   writ  of  error  lies  upon  this  before  the  damages  are  inquirtxl  of, 
because  the  damages  are  but  an  addition  to  the  common  law- 
given  by  the  statute;  and  so  the  judgment  for  the  principal  con- 
tinues as  it  was  at  common  law. 
^^d^fi'^*  vv'        ^"  "  ^^^^^  ^^  partition,  if  the  judgment  be  given  quod  part  itiu 
and  Countess  ^^^  ^^^^^  thereupon  a  writ  be  directed  to  the  sheriff  to  make  par- 
of  Warwick,     tition,  no  writ  of  error  lies  hereupon ;  for  the  judgment  is  not 
Cro.Eliz.  635.  complete  till  the  sheriff's  return,  and  the  second  judgment,  which 
Moore,  643.     the  law  requires  herein,  viz,  qiiod  partitio  prcvd.  Jl/iet  fiina  S,- 
adjudged.  '    *  "^^^^^"^^'5  ^^  perpetuum  ;  for  before  that,  the  plaintiff  may  be  non- 
Cro.  Ja.  324.    ^"^^5  or  he  may,  upon  the  return  of  the  sheriff;  suggest  to  the 
ft  Bulst.  104.     court,  that  the  partition  is  not  equal,  and  so  have  a  new  par- 

judgerit^^  ^'^'^"'  ^"'"^  ^^^  '^^^"^  ''^^'''^^  ^^^^^^  ^^"^  last  judgment. 
%  Ko;  Hep.  135.    a  BuIit.  119. 

So, 
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'^^  ,  if*,  in  an  action  of  account,  judgment  is  given  quod  compttlefy  ii  Co.  39.  b. 
^id    ilioreupon   the  dci'ontiaiU  brings  a  writ  of  error;  yet  the  Cro.  Eliz. 636. 
record  shall  not  be  removed  till  the  entire  matter  of  the  account  Jbuu".  mo 
be  determined,  9ie  curia  domini  regis  deficerft  injmtitid  exhibendd,  120.   3  Bulst. 

7.^^.    Cro.  Jo. 
a»4,    a  Ro.  Rep.  125.    Style,  a9o.  ^Cro.  Ja.  356.    Roi  Rep.  %$,    Godb.  158. 

But,  if  a  woman  recovers  in  a  writ  of  dower,  a  writ  of  error  Ro.Abr.  7.^0, 

hcs  before  the  writ  of  inquiry  of  damages  awarded,   and  before  ^^'J  p*^  ^'*,  . 

the  third  part  assigneil  by  metes  and  bounds;  for  the  judgment  j^.  iiCo.io, 

is  perfect  as  to  the  rcnhy,  and  the  damaged  are  given  by  the  Ro.  Abr.  760. 

statute  by  way  of  addition.  Style,  190. 

•^        -^  March,  88. 

So,  if  the  plaintiff  recovers  in  an  cjeciione  Jtrmrc  by  confession,  Ro.Abr.  751. 
nihil  dicity  uon  sum  informaUiSy  or  demurrer,  a  writ  of  error  lies  Cr0.EUz.a3j. 
before  a  writ  of  incjuiry  of  damages  executed  (/z) ;  {b)  for  the  ^^[  l^. 
judgment,  quod  rrcujhyct  possessionerrij  is  perfect,  and  the  plaintiff  2xa!  Nov,  05. 
may  presently  have  execution  thereupon ;  and  therefore,  if  the  Leon.  193. 
defendant  were  to  be  hindered  from  bringing  a  wiit  of  error  ^y*^»  »9»- 
before  a  writ  of  inquiry  executed,  it  might  be  in  the  plaintiff's  paini.6.*aRo. 
power,  by  1   "    *      to  bring  or  execute  the  writ  of  inquiiy,  to  Rep.  ia6. 
delay  the  J)  .  :v)r  ever.  Latch,  133. 

Style,  109. 
And.  145.    March,  8.    Keb.  317.  and  Carth.  105.  8.  P.  per  Holt  Ch.  Just,    (a)  [If  the  dc- 
fcndiiut  do  not,  at  the  trial,  confess  lease,  entry,  and  ouster,  according  to  tlie  rule,  he  can- 
not have  a  writ  of  error;  because,  in  such  case,  the  iudr^icnt  is  against  the  casual  ejector; 
and  error  cannot  be  sucil  iu  tiie  nauie  of  tJi«  ,  Roe  v.  Doe,  Barnes,  181.  George 

V.  Wisdom,  a  Bur.  757.  ncitlicr  can  it  be  su*  ,  in  the  name  of  the  defendant,  for 

he  has  not  made  himself  party  to  the  rccord.j    {'>)  >(>,  111  debt,  but  otherwise  in  trespass  and 
rase,  where  the  damages  arc  the  principal.    Cro.  Eliz.  255. 

So,  if  a  man  recovers  in  quare  impedit  upon  a  demurrer,  the  Ro.  Abr.  750, 
defendant  may  have  a  writ  of  error  bofore  the  writ  of  inquiry  75 1-  »*^<* 
of  damages  returned;  for  such  writ  may  be  awarded  out  of  the  March,  89. 
King's  Bench,  if  the  judgment  be  affirmetl  tliere.  ^  ^^* 

Ir  a  man  recovers  in  a  qtiare  impedit,  and  after  brings  a  writ  Ro.Abr.  751. 
quarc  fion  admisit  agjiini^t  the  bishop,  a  writ  of  error  lies  on  the  Godb.. 439. 
judgment  in  the  qtiare  impedit,  and  the  record  shall  be  removed, 
though  the  other  writ  of  quare  uon  admisit  be  not  yet  discussed. 

If  a  quare  impedit  be  brought  against  two,  and  one  plead  to  11  Co.  39.  a. 
issue,  and  the  other  confess  the  action  upon  which  judgment  is 
given,  he  shall  not  have  a  wTit  of  error  till  the  matter  is  deter- 
mined as  to  the  other ;  for  the  writ  of  error  must  rehearse  all 
that  are  parties  to  the  original ;  and  as  to  one,  judgment  is  not 
given ;  and  if  the  record  is  removed  before  the  entire  matter  is 
determined,  there  would  be  a  failure  of  right. 

If  in  ^formedon  the  tenant  has  judgment  for  part,  no  writ  of  n  Co.  39.  b. 
error  lies  until  the  entire  matter  in  demand  is  determined ;  for  ^7^*  ^9i' 
the  judgment  is,  si  judicium  i?ide  redditum  sit,  which  word  ifide 
goes  to  the  entire  demand. 

If  debt  be  brought  against  divers   by  several  praecipes,  and  "  Co.  41.  a. 
judgment  given  against  one,  he  may  have  error  before  deter-  *  Ro- ^^P- 
Biiuation  of  the  matter  »^  to  the  others;  for  there  being  several  l^^{\    ii^% 

counts,  89. 
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counts,  the  record  of  his  count  and  the  pleading  shall  be  severed 

from  the  original,  and  removed   in  B,  R.,  and  yet  the  original 

shall  remain  in  C.  B.,  for  otherwise  the  court  of  Common  Pleas 

could  not  proceed  to  determine  the  residue  without  the  original. 

And  my  Lord  Coke  says,  it  seems  to  him  that  in  this  case,  if 

there  be  error  in  the  original  upon  a  certiorari^  the  chief  justice 

shall  only  certify  the  tenor  of  it. 

^alm.  I,  2.  If  in  a  qm  wmra7ito  judgment  be  given  as  to  part  of  the  li- 

adjvidg^upon  berties  claimed,  that  they  shall  be  seised,  and  that  the  defendants 

^^'^^V^udf'^^^  capiantm"profne;  and  as  to  the  other  part,  curia  advisari  vidt^ 

mentgiie/in   a  writ  of  error  lies  before  any  judgment  given  for  the  other  part* 

vl  quo  warranto  ^  .  o      t>  e  r« 

against  the  corporation  of  Dublin.    2  Ro.  Rep.  113.  S.  C. 

R.  V.  Dean  |]  A  writ  of  error  will  not  lie  on  a  mandamus.  (| 

and  Chapter 

of  Dublin,  i  Str.  s3S'     8  Mod.  17.  S.  C.    %  Br.  P.  C.  554.    R.  v.  Hearic,  i  Str.  625.    3  Br. 

EC.  178.S.C. 

3.  In  what  Court  the  Judgment  must  he  given  on  'which  a  Wnt 
of  Error  "dill  lie, 

(<r)  Not  of  a        No  writ  of  error  will  lie  of  any  judgment  that  is  not  given  in 

judgment         a  court  of  (a)  record. 
I^ven  in  an  ^  ' 

inferior  court,  as  the  county-court,  &c.  Co.  Litt.  288.  b.  Nor  of  a  decree  or  sentence  in 
Chancery  proceeding  according  to  equity.  37H.  6. 14.  Bro.  Error,  05.  Ro.  Abr.  744. 
— —  B^t  of  a  judgment  given  in  the  limited  court  of  Chancery,  called  the  petty-bag, 
vhich  proceeds  according  to  the  common  law,  and  holds  plea  of  scire  facias  for  repeal  of  the 
king's  letters  patent,  petitions,  momtram  de  droit,  traverses  of  offices,  scire  facias  upon  re- 
cognizances, executions  upon  statutes,  and  pleas  of  all  personal  actions  by  or  against  an 
officer  or  minister  of  the  court,  a  writ  of  error  lies  in  B.  R.  Ro.  Abr.  744.  D^er,  315. 
4  Inst.  80.    Plowd.  395.  4- vufc  Ro.Rep.  287.    Moore,  570.    Vern.  131. 

*  ?^'*  ^f  ?•  '^^^  authority  of  the  justices  of  Trailbastou  was  by  act  of 

4  Inst.  186.  parliament  and  by  the  general  rule  of  law,  and  if  they  erred  in 
judgment,  a  writ  of  error  lay  in  B,  R,  to  reverse  their  judgment. 
Ro.  A^.  743,  If  a  man  be  convicted  (b)  upon  the  statute  of  7  Ja.  i.  c.  1 1. 
Oiie.  »Ton!  ^^  ^^^  justices  of  the  peace,  for  killing  partridges,  upon  proof 
167.*  S.C.  *  or  confession  of  the  party,  without  indictment;  thi«  judgment 
dted,  and  a  may  be  reversed  in  B,  R,  being  removed  there  by  certiaari^ 
SponThe"  ^^^^^  »"y  writ  of  error.  So,  if  the  conviction  had  been  on 
statute  of        ^^^  (^)  statute  against  shooting,  or  such  hke. 

hunting  in  a  park,  being  removed  by  certiorari,  exceptions  allowed  to  be  taken  thereto, 
ift)  vent.  33.    Like  point  per  Cur,  vide  Raym.  389.  where  error  was  brought  upon  a  con- 

W  Fii/jon.ri  *  ^"^^^  ^^  ^^^^'  ^""^  '^^^*^*  "P****  ^^  "^^^  "^°  '^"•'*'  ^* 

Rice's  cat?**  r?"**  ^^  ^  erroneous  judgment  be  given  upon  an  indictment 
adjudged.  barratry  at  the  sessions  of  peace,  and  the  party  fined  there- 

upon, and  committed  till  he  pays  it,  and  he  remove  the  indict- 
ment and  proceedings  by  certiorari^  and  himself  by  habeas 
corpus,  yet  he  cannot  be  relieved,  unless  he  .brinaa  a  writ  of 
errcr,  o- 

iQ  But 


(B)  IVho  may  bring  a  Writ  of  ErroVf  S^c.  63 

But  a  record  offeree  matle  by  justices  of  peace  upon  the  view,  Lev.  113. 
may  be  quashed  upon  motion,  widiout  a  writ  of  error.  agrewl  ptr 

case  of  the  King  and  Chaloner.  Sid.  156.  S.  C.  and  S.  P.  per  Cur.  and  said  that  a  writ  of 
^rror  would  not  lie,  because  they  were  not  a  court 

Wherever  a  new  jurisdiction  is  erected  by  act  of  parliament*  Salic.  263. 
and  the  court,  or  judge,  that  exercises  this  jurisdiction,  acts  as  a  P^-  5*    £i 
court  or  judge  of  record,  according  to  the  course  of  the  common  ^^^y"**  *'i« 
law,  a  writ  of  error  lies  on  its  judgment;  but,  where  they  act  in  *"5***^*' 
a  summary  methoil,  or  in  a  new  course  diflfcrent  from  the  com- 
mon law,  there^  a  writ  of  error  lies  not,  but  a  catioraru 

(B)  Who  may  bring  a  Writ  of  Error,  and  against 
whom  :  And  herein  of  the  Persons  necessary 
to  be  made  Parties  thereto. 

^rO  person  can  bring  a  writ  of  error  to  reverse  a  judgment,  Ro.  Abr.  74f, 

who  was  not  (a)  party  or  (b)  privy  to  the  record,  or  who  I>yer,  90. 
was  not  {c)  injured  by  the  judgment,   and  therefore  is  to  receive  ^^^chn**^**  *" 
advantage  by  the  reversal  theKof.  wrorroay  be 

brought  either 
by  lecsor  or  lessee.  Sid.  317.^  vide  ante,  (b)  As  heirs  and  executors ;  but,  if  an  erroneous 
judgment  be  given  against  the  parson,  the  patron  cannot  have  a  writ  of  error.    Godb.  377. 

Hiat  error  and  attaint  always  descend  to  such  person  to  whom  the  land  should  descend, 

if  no  such  recovery  or  false  oath  bad  been.  Leon.  a6i.  (c)  Hence  it  is,  that  no  man  can 
have  u  writ  of  error  to  reverie  a  fine  that  took  an^  estate  by  it.  5  Co.  39.  Tcy's  case.  -^-^ 
And  for  the  same  reason  the  conusor  cannot  assign  any  error  in  the  grant  and  render,  t)^ 
cause  by  that  the  estate  which  passed  from  him  by  hb  coftusance  is  restored  to  him ;  and 
therefore  he  shall  not  be  admitted  to  defeat  the  estate  wticfa  by  his  trnn  agreement  he  ae- 
cepted.     5  Co.  39.  b. 

So,  a  writ  of  error  does  not  lie  against  any,  but  him  who  is  9^-^-  46. 
party  or  privy  to  the  first  judgment,  his  (d)  heirs,  executors,  or  ^^  ^^x?^*  ^' 
administrators.  S.C.  (rf)  F.N3. 

107. If  a  man  recovers  land  by  judgment,  and  dies  without  heir,  against  whom  the  writ 

of  error  shall  be  brought,  is  left  a  qucere,    9  H.  6. 49.    Ro.  Abr.  749. 

And  therefore  on  a  judgment  for  recovery  of  land,  the  ynit  Ro.  Abr.  749. 
must  be  brought  against  him  who  was  party  to  the  judgment,  Ro-  Rep.  30a. 
although   he  hath  nothing  in  the  land,  and   not   against  the  ^^J^^^^ 
tenant;  and  on  such  writ  the  judgment  may  be  reversed:  but  orrecovery,* 
there  must  go  (e)  a  scire /ados  against  all  the  tertenants.  there  must  go 

a  scire  facias  against  all  the  tertenants.    Carth.  112. 

Upon  this  rule,  that  none  shall  have  a  writ  of  error  to  reverse  Leon.  a6i. 
a  judgment,  but  he  who  is  privy  to  it,  and  hath  some  prejudice  »Sid.  56. 
thereby;  it  hath  been  resolved,    that  if  one  hath  lands  on  the  fg^    Q^d£°' 
part  of  his  mother,  and  loseth  by  erroneous  judgment,  and  dies,  ^yy^ 
the  heir  of  the  part  of  the  mother  shall  have  the  writ  of  error. 

So  the  younger  son,  when  entitled  to  the  land  by  the  custom  Owen,  68, 
of  Borough-English  shall  bring  the  writ  of  error,  and  not  the  ^con.  361. 
heir  at  common  law;  for  this  remedy  descends  with  the  land.      td\^^l' 

4-  vide  Bridg.  79*    ^^'  R^p.  311. 
So, 
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Dyer,  90.  So,  if  there  be  an  erroneous  judgment  against  tenant  itf  fail 

Leon.  s6i.       female,  the  issue  female,  and  not  the  son,  shall  bring  the  writ  of 
R0.Abr.747.  en^o,.  ,    .        , 

Dyer,  89.  b.  So,  if  a  man  settles  land  to  the  use  of  himself  and  tlie  heirs 

of  his  body,  the  remainder  to  his  own  right  heirs,  and  dies, 
leaving  issue  only  a  daughter,  who  levies  a  fine,  and  dies  with- 
out islue,  and  J.  S.  brings  a  writ  of  error  as  cousin  and  col- 
lateral heir  of  the  daughter,  yet  he  shall  never  reverse  the  fine; 
for  there  could  no  right  descend  to  him  from  the  daughter,  be- 
cause she  had  but  an  estate-tail,  which  determined  by  her  death 
without  issue ;  and  it  does  not  appear  that  the  remainder  in  fee 
was  in  the  daughter  as  right  heir;  wherefore  J,  S.  shall  not  re- 
verse the  fine,  quia  de  no?i  apparentibiis  Sf  nwi  cxistmtibus  eadem 
est  ratio ;  especially,  in  a  court  of  judicature,  where  the  judge* 
cannot  take  notice  of  any  thing  that  does  not  come  judiciiilly 
before  them,  and  appear  in  the  pleading. 
3  Co.  .^  b.  .  If  there  be  tenant  in  tail,  the   remainder   in  fee,  and  in  a 

^reed  in  the  pr(scipe  brought  {a)  against  tenant  in  tail,  an  erroneous  judg- 
Winchester's  "^^"^  ^^  given  against  him,  and  he  after  die  without  issue,  he  in 
case.  [Tenant  remainder  may  have  a  writ  of  error ;  for  when  the  statute 
in  remainder  de  donis  gave  liberty  to  limit  a  remainder  after  an  estate-tail,  the 
may  bring  j^^  ^^^.^  g^^l^  actions  to  him  in  remainder  us  belonged  to  privies 
common  re-      ^^  estate. 

covery  where  the  tenant  in  tail,  vouchee^  dies  before  tlic  judgment;  and  he  need  not  set 
out  a  complete  t\tle,  but  only  shew  the  connection  and  privity  between  him  and  the  person 
against  whom  the  recovery  was  had.  Sheepshanks  v.  Lucas,  i  Burr.  410.  In  such  case  scire 
facias,  or  any  warning  to  the  /<«>,  is  not  necessary.  Id,]  (o)  So,  if  tenant  in  tail  levy  a  fine, 
and  before  proclamation  passes,  a  prcecipe  l)e  brought  against  the  conusce,  who  vouches  th« 
tenant  in  tail,  &c.  for  when  the  tenant  in  tail  comes  in  as  vouchee,  it  is  as  of  his  old  estate; 
so  that  the  privity  between  the  tenant  in  tail  and  him  In  remainder  contuiues.  Bridg.  69. 
Ro.  Rep.  311, 

HenniHgham  Jf  tenant  in  tail  mole  have  issue  a  son  and  a  daughter  by  one 
ham's  case       venter,  and  a  son  by  another,  and  die,  and  the  eldest-  'e 

Leon.  261.'       a  feoffment,  and  a  common  recovery  be  had  against  the  j  n 

Owen,68.S.C.  which  the  eldest  is  vouched,  and  he  vouch  over  the  common 
^^c'  ^ted       vouchee,  and  after  the  eldest  die ;  the  youngest  son  may  have  a 
'    '^     •      writ  of  error ;  for  though  the  eldest  should  have  rendered  a  fee 
simple  to  the  feoffee,  according  to  his  loss,  yet  he  should  have 
recovered  but  an  estate-tail,  viz,  such  an  estate  as  he  had  when 
the  warranty  was  made,    which  would  have  descended   to  the 
youngest,  and,  consequently,  the  writ  of  error  shall  be  brought 
by  him. 
Dyer^^gi  ^^^*  .  ^^  ^^^^^  ^^  several  parties  to  an  erroneous  fine,  they  shall  all 
'    ^*        join  with  the  party  that  is  to  enjoy  the  land,  though  they  them- 
selves can  have  nothing ;  and  this  is  said  to  be  necessary  only  by 
way  of  conformity. 
Cro.^Ehzr*       .      ^^  !^  tenant  for  life,  and  he  in  remainder  in  fee,  (being  an 
ii5*i24.*S.C.  ^^f^^t,)  join  in  a  fine,  the  infant  alone  may  bring  error ;  for  the 
adjudged,         error  is  in  respect  of  the  person  of  the  infant,  which  is  the  cause 
and  the  fine     of  the  action  for  him,  and  for  no  other. 

veversed  quoad  vfwvx. 

the  infttnt  only. 

A  writ 


(B)  JVho  may  bring  a  Writ  ofError^  &^c.  65 

A  writ  of  error  may  be  brought  by  him  that  is  made  party  Ro.  Abr.  74!. 
by  the  law,  though  lie  was  not  originally  party  to  the  suit,  as  he  7i5« 
who  conies  in  as  vouchee. 

If  tenant  in  tail  witliin  age  comes  in  as  vouchee  by  attorney  Ro.Abr.  75;. 
in  a  common  recover)',    he  in  remainder   may  aj^sign  this  for  796» 
error ;  for  he  is  party  in  interest  to  the  recovery ;  and  where  a 
man's  interest  is  bound  by  another's  act,  it  is  but  reasonable  he 
should  be  allowctl   to  free  himself  from  the  mischief  of  it,  by 
taking  advantage  of  any  error  in  it. 

If  A.  be  tenant  in  tail,  the  remainder  to  i5.,  and  A,  suffer  an  Cro.  Elii.  3, 
erront»ous  recovery,  and  the  common  vouchee  release  to  the  re-  3  Co.  4. 
coverer ;  yet  if  A,  die  without  issue,  7i.  may,  notwithstanding 
the  release,  reverse  it  by  writ  of  error ;  for  the  common  vouchee 
is  only  called  in  for  form ;  as  he  really  has  no  interest  in,  or 
title  to  the  land,  so  really  neither  does  he  make  any  recompence 
to  the  person  that  loses  the  land;  and  therefore  it  were  un- 
reasonable to  carry  the  notion  of  tlie  imaginary  recompence 
so  far  as  to  suppose  him  a  real  sufferer,  and  thereby  give  him 
the  privilege  of  setting  aside  a  conveyance  by  which  he  is  noway 
affected. 

If  he  in  the  remainder  be  made  privy  to  the  record  by  aid  3  Co.  4. 
-prier^  he  shall  have  a  writ  of  error  during  the  life  of  the  tenant  (j)  ^  H-  ^'S» 
for  life:   s(,,   (^)if  lu-  \m^   ivcrived  bv  default   of  the  tenant  for  B^o. Error, 39. 
liK 

bo,  11  a  feme  be  received  by  the  default  of  her  baron,  and  49E.  .1.  2il>. 
lose  the  land  by  judgment,  the  baron  and  feme  shall  have  a  writ  ^^'  ^^'^'  ^^^' 
of  error  thereupon. 

If  baron  and  feme  levy  a  fine,  they  may,  by  error,  reverse  the  *  Co.  57-^ 
fine,  for  nonage  of  die  feme,  during  the  life  of  tlie  baron.  ^!?   C^  * 

£liz.  129.    Leon.  114. 

If  the  conusor  of  a  statute  aliens  the  land,  and  execution  is  18  E.  3. 15. b. 
ciicd  against  the  alienee,  he  may  have  a  writ  of  error  uj)on  the  «'^^^i'*  I*  i* 
execution.  thts'ismadea 

quccre^  because,  as  there  said,  he  is  not  privj  thereto,  for  the  execution  goes  of  the  land  of 
the  conusor;  but  Godb.  377.  8.  C.  cited,  and  said,  that  otherwise  there  wuuld  be  no  remedy; 
for  the  conusor  himself  could  not  havo  error,  because  the  lands  were  not  extended  in  nis 
hands. 

If,    pending  a  real  action,  the  tenant  aliens  in  fee,  and  after  Ro.  Abr.  748. 
a  recovery  is  had  against  him,  he  (^)  himself  may  have  a  writ  of  '  Co.  m. 
error  thouojh  he  hath  nothing  in  the  land,  because  he  is  privy  to  Cro.Eiiz.  294. 
\      •     \  c       \  '      y'         •  1  •!  ^      <i         I'alm.  254, 

the  judgment  after  his  alienation  and  tenant  m  law.  y  p  ^nd 

when  he  is 
restored,  the  alienee  shall  enter  upon  him.    {h)  But  the  alienee  cannot  have  a  writ  of  error 
tor  want  of  privity.     2  Ass.  2.     Ro.  Abr.  749. 

But,  if  a  fine  be  levied  of  1 20  acres  of  land,  and  he,  that  has  Ro.  Abr.  78?. 
right  to  a  writ  of  error,  make  a  feoffment  of  the  whole,  he  shall  Cro.  Eliz.468, 
never  reverse  the  fine.     But,  if  the  feoffment  had  been  made,  or  ^Ioore,4i3. 
St  release  had  been  given  of  20  acres  only,  he  might  yet  have  a 
\vrit  of  error  to  reverse  tlie  fine  as  to  100  acres,  because  he  has 

Vol.  III.  F  not 
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not  transferred  his  right  to  those,  and  therefore  may  be  rein- 
stated, if  the  fine  be  erroneous. 
Jon.352.R0lI.       So,  if  tenant  in  tail  levies  a  fine  which   happens  to  be  erro- 
7^9.    Moore,    neous,  and  after  suffers  a  recovery^  of  part  of  the  land  only,  of 
3^J-  which  the  fine  was  levied;  if  the  issue  in  tail  brings  a  writ  of 

error  to  reverse  the  fine,  the  tenant  may  plead  the  recovery  in 
bar  for  that  part,  because  for  so  much  the  recovery  is  an  aliena- 
tion, and  therefore  the  issue  shall  never  have  a  writ  of  error  for 
that  part  of  the  land  which  he  cannot  have  or  enjoy,  should  the 
fine  be  reversed. 
Beecher'scase,  (a)  In  a  precipe  quod  reddat,  if  the  tenant  disclaims,  he  shall 
8  Co.  61.  never  have  a  writ  of  error,  (b)  because  by  his  disclaimer  he  has 

(a)3Leon.i76.  debarred  himself  of  all  rinrht  in  the  land. 

S.  P.  per  Cur.  ,        .  .  ,  ,  •      j 

arguendo.  Ro.  Rep.  302.  S.  P.  arguendo,  (b)  Otherwise,  where  the  tenant  departs  m  de* 
spite  of  the  court,  or  judgment  is  given  upon  his  confession.  S  Co.  6a.  a,  F.  N.B.  ai.  — — *• 
So,  it  upon  his  default,    a  Ro.  Rep.  ia7.    Palm.  56. 

In  a  writ  of  annuity  against  an  heir,  upon  an  annuity  granted 
by  his  ancestor  in  fee,  upon  non  est  factum  pleaded,  if  a  verdict 
be  found  for  the  plaintiff,  and  thereupon  judgment  be  giveo, 
that  the  plaintiff  shall  recover  his  costs,  damages,  and  arrears  of 
the  land  descended  from  the  same  ancestor,  and  thereupon  a 
writ  of  execution  be  awarded  to  levy  it  of  the  lands  descended, 
but  no  return  thereof  appear  upon  the  record,  and  afler  the  heir 
dies  intestate ;  his  administrator  cannot  have  a  writ  of  error  upon 
this  judgment,  inasmuch  as  he  loses  nothhig  thereby;  for  if  it 
be  levied,  it  is  of  the  lands  descended,  the  wliich,  or  the  profits 
thereof,  he  cannot  have,  or  be  restored  to,  if  he  reverses  the 
judgment. 

If  J,  S.  binds  himself  and  liis  heirs  in  a  bond,  and  thereupon 
judgment  is  obtained  against  J.  S.,  and  »/.  S,  makes  his  will,  and 
his  heir  at  law  executor,  and  dies,  leaving  lands,  which  descend 
to  his  heir,  yet  he  shall  not  have  a  writ  of  error  as  heir,  for  he  is 
not  privy  to  the  judgment  * ;  and  when  an  extent  is  made  upon 
him,  it  is  as  terretenant :  but  after  the  lands  are  taken  in  execu- 
tion, he  may  have  a  writ  of  error. 

If  in  a  common  recover}'  four  husbands  and  tlieir  wives  are 
vouched,  the  voucher  shall  be  intended  to  have  been  in,  in  the 
right  of  their  wives,  and  the  heir  of  any  one  of  tlie  wives  may 
have  a  writ  of  error ;  for  this  charge  in  the  realty  did  not  sur- 
vive, and  the  heir  of  every  of  them  being  chargeable,  the  heir 
of  any  of  them,  and  not  of  the  survivor  only,  may  have  error: 
adjudged,  where  error  was  brought  as  heir  to  one  of  the  hus- 
bands ;  but  the  plaintiff  relinquished  that,  and  brought  a  new 
writ,  and  entitled  himself  as  heir  to  one  of  the  wives. 

If  in  a  quare  impedit  judgment  be  given  against  the  bishop  and 
incumbent,  though  the  bishop  claimed  nothing  but  as  ordinary, 
and  so  lost  nothing  ;  yet  being  privy  to  the  record,  he  may  for 
conformity  join  in  error;  for  the  plea  of  tlie  bishop  is  not  so 
strong  as  a  disclaimer* 


White  and 
Thomas,  per 
iZo//,  Style,  38, 
39- 

*  Qm.  and  see 
post. 

Gravenor  and 
Massey,  Leon. 
291. 


The  Queen 
and  Bishop  of 
Gloucester, 
adjudged, 
3  Leon.  176. 
Cro.  Eliz.  65. 
S.C.  adjudged; 


and 


(B)  Who  may  bring  a  Writ  ofError,  8^c.  67 

and  Wraif  said,  that  the  bishop  had  a  loss,  for  that  the  writ  shall  be  to  the  archbishop  for  ad« 
luission  and  iustitutioii,  so  that  the  bishop  having  a  lost  may  therefore  join.     Vide  3  Mod.  134, 

If  execution  iijwn  a  judgment  is  sued  by  elcgity  and  land  only  Scroees  and 
extcndeil,  and  after  the  defendant  dies,  his  administrator  may  LordMor- 
have  a  wTit  of  error,  for  he  is  privy  to  the  record,  and  may  in  jj^jg^j  j^oore 
Jviw^  have  loss  by  it.  686.  pi.  949. ' 

Cro.  Eliz.  Z94.  S.  C.  adjudged,  at  the  end  of  which  a  nota  is  added,  that  the  execution  of 
the  land  may  be  avoided,  and  then  the  administrator  may  be  damnified. 

If  a  man  be  outhiwed  for  felony,  and  die,  his  executors  may  Marsh's  case, 
have  a  writ  of  error  to  reverse  it,  for  they  are  (a)  privy  to  the  ^>o.  Eliz.  215. 
judgment,  luid  possibly  may  have  all  the  loss,  as,  if  the  testator  ^  ^"  j'f  ^I  j 
had  only  goods;  and  the  objection,  that  the  testator  was  at-  Leon. 315. ad- 
tainted,  and  so  had  no  goods,  nor  could  make  an  executor,  was  judged,  and 
held  not  material  in  this  suit,  which  is  to  reverse  the  outlawry,  the  outlawry 
by  which  the  disability  arises.  crdh;1yTi.a 

by  all  the  books  it  soeins  to  be  admitted,  that  tlie  heir  also  might  have  had  a  writ  of  error  iu 
respect  of  the  prejudice  to  him.  5  Co.  1 11.  S.  C.  cited,  Cro.  Eliz.  558.  S.  C.  cited,  (a)  A.  being 
seised  in  fee,  B.  his  eldest  son  is  outlawed  for  felony,  A.  dies,  and  B.  enters  and  devises  to 
C.y  and  di«s,  and  C  enfeoff^  Z>.,  and  whether  D.  could  have  a  writ  of  error  to  reverse  tliia 
outlawry?     Godb.  376.  debated. 

If  a  woman  recovers  her  dower  and  damages,  and  the  tenant  Cro.  Eliz.  558. 
brings  a  writ  of  error,  pending  which  the  woman  dies,  he  may  Noy,ia6. 
haven  writ  of  error  agiiinst  her  executor  to  avoid  the  judgment 
as  to  the  damages ;  for  that  is  a  grievance  to  him  as  well  as  the 
loss  of  die  land. 

If  in  a  real  action  the  land  and  damages  are  recovered,  and  Cro.  Eliz.  558. 
the  tenant  dies,  and  his  heir,  who  in  respect  of  the  land  ought  to 
have  a  writ  of  error,  releasee  all  writs  of  error ;  yet  the  executor 
of  the  tenant  may  bring  a  writ  of  error  to  avoid  the  judgment  as 
to  tlie  damages,  for  he  that  hath  a  loss  must  have  a  remedy  to 
redress  it. 

If  a  judgment  be  given  against  /?.,  and  the  money  of  C  at-  Bro*  Error, 
tached  by  force  of  a  foreign  attachment  in  London,  C,  shall  not  ^^7-  Ro.  747- 
have  a  writ  of  error,  because  he  comes  in  by  garnishment  by  the 
custom,  and  is  not  party  or  privy. 

If  an  action  is  brought  against  ^.  as  a  ferae  sole,  where  she  is  Hayward  and 
a  feme  covert,  and  she  pleads  issue  as  a  feme  sole,  and  judgment  Williams,  Ro. 
is  given  against  her,  and  she  is  taken  in  execution,  she  and  her  styk  ^2^4  a8o. 
husband  may  bring  a  writ  of  error;  for  otherwise  tlie  husband  s.C.adjudgedj 
may  be  prejudiced  in  the  loss  of  the  society  and  comfort  of  his  though  it  was 
wife,  and  of  her  care  in  his  business  and  family ;  and  he  hath  no  ^^  J^^*^^?*  ^K*' 
{h)  other  means  to  help  him.  ^^  aTtra^er, 

for  he  had  no  other  remedy  to  prevent  the  loss  of  the  society  of  his  \vife,  being  taken  in  exe- 
cution. Ro.  Abr.  759.  S.  C.  z  Ro.  Rep.  si-  S.  C.  per  Cwr.  but  because,  in  the  assignmei^t 
of  error,  it  did  not  appear  that  she  was  married  when  the  original  was  sued  out,  the  judg- 
ment  was  affirmed,  {b)  But  it  is  otherwise  in  the  case  of  a  fine,  for  the  husband  may  enter 
and  avoid  it.     Ro.  Abr.  748.    Vide  tit.  Fines  and  Recoveries, 

So,  if  an  action  be  brought  against  a  feme  covert  and  others,  Ro.  Abr.  747. 
they  all  with  the  husband  may  join  in  a  writ  of  error. 

F  2  If 


^^  ERROR. 

Style,  4c6.  If  there  be  three  defendants,  and  they  all  appear  by  attorn^< 

If  an'infant  whereas  one  of  them  is  an  infant,  and  judgment  be  given  agamst 
plaintiff;  in  ^^ .  ^j^  j^ygj.  j^jj  jq,',^  jn  a  writ  of  error,  for  the  judgment  i» 
i'y"naT    entire,  and  cannot  be  naught  as  to  the  infant  and  good  as  ta 

action,  appear  the  test. 

and  oS^a  verdict,  the  judgment  shall  not  be  reversed  becanse  of  such  appearance  by 

attorney.    Stat,  ai  Ja.  i.  c.  13.  §  2^ But,  if  an  infant  defendant  appe^  by  attorncv,  and 

judgment  is  given  against  him,  error  lies  in  the  same  court.  Danver  s  Abr.  i  vol.  Ut.  Lrror, 
fo.  12.  pi.  13.  and  the  cases  there  cited. 

Carth.  7,  8.  So,   if  there  be  judgment  against  father  and  son,    the  son 

Hacket  and  alonc  cannot  bring  a  \vTit  of  error,  for  all  the  defendants  ought 
Kerne.  ^^  j^l^  -^^  ^|j^  ^^^it,  and  if  one  of  them  refuse,  he  must  be  sum- 

S  C?  YeR  moncd  and  severed ;  for  otherwise  this  inconvenience  would  en- 
ao8,  209.S.P.  sue,  that  every  defendant  might  bring  a  writ  of  error  by  himself, 
[VValtr^r  V.  jji^j  ^y  tljat  means  dehiy  the  plaintiff  from  his  execution  for  a 
Stokoe,  I  Ld.  ^  ^j  ^^^^1  ^^^^^^  having  any  benefit  of  hi:>  judgment,  though 
Raym.  71.  .     ^.  i     1        /v  1  iv  •»      o  «-» 

Burr.  V.  At-      it  might  be  affirmed  once  or  oltener. 
wood,  frf.  328. 

Rous  V.  Etherington,  a  Ld.  Raym.  870.  Ginger  v.  Cowpcr,  id.  140J.  I  Str.  606.  Elkins  ▼. 
Paine,  2  Ld.  Raym.  1532.  Ratcllfte  v.  Burton,  Ca.  temp.  Hardw.  135.  Vavasor  v.  Faux,  x  Wil». 
88.  Knox  V.  CosteUo,  3  Burr.  1792.    Laroche  v.  Wassborougb,  1  T.  R.  738.  all  S.P.} 

Lev.  216.  But,  if  in  trespass  against  three,  there  is  judgment  againj<t 

Hob.  70.  Sr  two  of  them  by  default,  and  the  third  justifies,  and  it  is  found 
t%^7ont^^^'  ^^^  ^"^^>  ^^^  ^^®  ^"^^  ^^y  hring  a  writ  of  error;  for  he  for 
(a)  it  is  the  whom  the  judgment  is,  cannot  say,  that  tlic  judgment  was  to  hi» 
common  prac-  prejudice :  also,  in  this  case,  the  verdict  and  judgment  for  the 

tice  of  the       third  defendant  will  not  help  the  want  of  an  oriijinaL  (a) 
court  of  Chan-  ^  b  v   / 

eery  to  grant  an  original  after  the  want  of  an  original  has  been  assigned  for  enior#^  7  T.  R» 

47J. 

If  there  be  judgment  against  the  principal,  as  also  judgment 
{b)  Ro.  Abr.  against  the  bail,  (b)  the  principal  cannot  have  error  on  the  judg- 
749.  aLeon.4.  ment  against  the  bail,  nor  (f)  the  bail  on  the  judgment  against 
48i.^(c)Ro.^  the  principal,  nor  {d)  can  they  join  in  a  writ  of  error  any  more 
Abr.  749.  t^^w  tenant  for  hfe  and  he  in  remainder  can  join  in  such  a 
Style,  39.  writ ;  for  these  arc  several  judi»ments,  and  affect  dijrtinct  persons. 
Cro.Car.408.  J      o  » 

Lev.  137.    (rf)Cro.Car.3oo.4p8.    Jon.  360.    Hob.  7a.    Cro.Ja.384.    Ro.  Rep.  194.   Cro. 
Car.  574.  561.    Bulst.  125.    Litt.  Rep.  93.    Lev.  137. 

(e)  Cro.  Car.         But  in  (e)  Cro.  Car.  it  is  said,  that  if  the  writ  of  error,  by  the 
481.  bail,  had  recited  the  first  judgment  (as  of  necessity  it  must)  and 

the  judgment  in  the  scire  facias,  and  alleged  the  error  in  the 
(/)  Style,  1 74.   second  judgment,  it  had  been  well  enough  :  but  in  (/)  Sf^ylc  it  is 

said,  that  of  late  such  writ  ought  to  abate  for  the  wholfe.  * 
*  The  doctrine  in  the  preceding  clause  I  conceive  is  the  established  law. 

Carth.  447-  Where  on  a  scire  facias  execution  was  awarded  against  the 

Burr^and  At-    bail,  who  brought  a  writ  of  error,  which  was  tarn  in  redditione 

judicii  quam  in  adjudicatimie  execidionis  against  the  bail,  (^c.  ;  oil 

motion  to  quash  tlie  writ  the  court  agreed,  that  the  boil  was  not 

eu  titled 


(C)  Of  the  Thne  of  bringing  a  Writ  of  Error.  (J9 

entitled  by  law  to  a  writ  of  error  upon  a  judgment  against  the 
principal  in  the  original  action,  and  therefore  quashed  the  writ 
of  error  qiwad  all  diat  related  to  the  judgment  in  tlic  original 
action,  and  no  more;  and  the  writ  was  ruled  to  stand  good 
quoad  the  judgment  against  tlie  bail  upon  the  scire  facias. 


(C)  Of  the  time  of  bringing  a  Writ  of  Error. 


I 


T  was  {a)  formerly  holden,  that  a  writ  of  error  could  not  be  {a)  iiH.  6. 7. 
brought    Ixjfore   the  judgment   given;    and   if  it  bore  teste  Ro.Abr.  749. 
before,  it  was  no  snjjerscdeasy  for  tlie  words  of  the  writ  are,  si 
judicium  redditum  sil,  tjr. 

But  it  seems  now  agreetl,  (i)  that  a  writ  of  error  that  bears  (i' March,  140. 
taste  before  the  judgment  is  good ;  and  this  is  the  usual  course  JJ^^"^-  ^SS- 
for  preventing  and  superseding  execution  ;  but  (c)  the  judgment  ^  j°J[*  Jg^' 
must  be  given  before  the  return  of  it.  (c)  j  Keb.  jo8. 

Vent.  96. 
Latch.  i^^3.  —  It  may  be  returnable  the  same  term  judgment  is  given.  Sid.  104. —  The  judg- 
ment, when  entered,  hath  relation  to  the  day  in  Bank,  so  that  a  writ  of  error  returnable  after 
in  the  same  term,  will  remove  the  record.  Mod.  111.  —  Where  judgment  is  not  given,  the 
special  m  ittcr  may  be  returned,  viz.  that  no  judgment  was  given.  Sid.  466.  Vent.  96.  «5  vide 
Sid.  311.  —  [If  the  plaintiff  defers  signing  juclgmcnftill  the  writ  of  error  is  spent,  then  signs  it, 
and  brings  debt  thereon,  the  court  will  order  a  new  writ  of  error  at  the  expence  of  plaintifl"** 
attorne}-.    Arden  v.  Lamley,  Barnes,  250.    Jaques  v.  Nixon,  x  T.  R.  280.] 

But  a  writ  of  error,  that  bears  teste  before  any  plaint  entered,  March,  140. 
is  not  good. 

So,  where  the  defendant,    upon  an  indictment  of  barretry,  Vent.  255. 
brought  {d)  a  writ  of  error,  bearing  teste  before  tlfb  assises,  it  was  ^,^^'  ^°?' 
disallowdl ;  because,   if  such  practice  should  obtain,  it  would  ^  c<-r/^orflrt^U 
disappoint  all  proceedings  there.  awarded  be- 

fore any  in- 
dictment found,  but  one  is  found  before  the  return,  it  should  be  removed;  but  for  this  tnde 
tit.  CerliorarL 

By  the  i©  &  11  W.  3.  c.  14.  it  is  enacted,  "  That  no  fine  or 
*'  common  recovery,  nor  any  judgment  in  any  real  or  personal 
'•  action  shall  be  reversed  or  avoided  for  any  error  or  defect 
*i  therein,  unless  the  writ  of  error,  or  suit  for  the  reversing  such 
"  fine,  recovery,  or  judgment,  be  commenced  or  brought,  and 
"  prosecuted  with  effect,  within  twenty  years  after  such  fine 
"  levied,  or  such  recovery  suffered,  or  judgment  signed  or 
"  entered  of  record. 

XotCy  this  statute  hath  the  usual  savings  as  to  infants,  feme- 
coverts,  persons  non-compotes^  in  prison,  or  beyond  sea. 


F  3  (D)  Of 


to 


ERROR. 


(D)  Of  the  Manner  of  bringing  it :  And  herein, 

I.  Of  the  Form  of  the  Writ,  and  *uohere  the  Record  shall  be  said 
to  be  removed. 

Cro»  Ja.  1 60.    npHE  law  does  not  seem  to  require  the  same  exactness  in  writs 

of  error  as  it  docs  in  other  writs ;  therefore,  it  has  been 

holden,  that  in  a  writ  of  error  to  reverse  a  fine  as  cousin  and 

heir  of  the  conusor,  it  need  not  be  shewn  in  tlie  writ  of  error 

how  he  is  cousin,  for  it  is  but  a  commission  to  examhie  the 

errors,  and  needs  not  such  certainty. 

Cro.  Ja.  i6r.        Neither  need  the  plaintiff  in   error  shew  a  title  in  a  writ  of 

[i  Burr.  410.]    Q^YQY^  unless  it  be  in  a  special  case,  varying  from  the  common 

course;  as,  where  a  special  heir  in  tail  brings  error,  or  he  in 

remainder,  because  he  is  to  entitle  himself  to  the  writ. 

So,  if  a  man  brings  a  writ  of  error  to  reverse  an  outlawry,  it 
need  not  be  shewn  in  what  action  it  was. 

But  great  certainty  was  formerly  required  in  making  the  writ 
of  error  agree  with  the  record ;  for  as  the  writ  was  the  sole 
authority  by  which  the  judges  were  em|K)wcred  to  examine,  4*c. 
they  could  proceed  only  on  that  record  which  the  writ  or  com- 
mission authorized;  nor  could  the  defects  herein,  before  the 
5  G  I.  c.  13.  be  amended,  because  by  the  former  statutes  of 
amendment  the  judges  were  only  enabled  to  amend  in  affirmance 
of  judgment. 

Therefore,  where  a  writ  of  error  was  brouffht  upon  a  judg- 
ment in  qtrndam  loqueld  by  writ  of  certain  land  and  pasture, 
without  shewing  in  what  action  thi>i  plra  u»is,  it  was  held 
naught. 

If  an  ejectment  is  brought  against  sewn,  and  (^nc  dies,  and 
i^dre/'^but     J^^g"^e"t  is  given  against  the  six,  and   laid  ad  damnum  of  the 
'perBoUe-'     ^^^9";  the  writ  shall  abate ;  though   it  might  have  been  other- 
ndge,  if  the      wise  if  the  writ  had  concluded  ad  damnum  of  the  six  only. 
writ  of  error  had  mentioned  the  seven  onh',  according  to  the  record,  and  concluded  ad 

damnum  of  the  six,  it  had  been  well. If  one  of  the  parties  is  dead,  yet  he  ought  to  be 

tiamed  m  the  writ  of  error,    a  Mod.  285.    i  Ld.  Raym.  71.    Carth.  368.    5  Mod.  16.  69. 
I  Str.  606.    aLd.  Raym.  1403. 


Ro.  Rep.  aa. 

Vide  tit. 
Amendment 
mid  Jeofail. 
Carth.  368. 


Watson  arid 
Bernard,  i  Ro, 
Rep.  a  a. 


aRo.Rep.aio. 


Hob.  327  If  in  a  quare  impedit  in  C.  B.  George  Shirley  baronet  recovers 

Ja  633'*S  C '  ^g^^"^^  Underhill,  and  he  brings  a  writ  of  error,  reciting  a  re- 

(«)  Style, '153.  ^^rd  between  George  Shirlei/  knight  and  baronet  and   Unde?- 

hike  point  per  hill,  and  thereupon  the  record  and  proceedings  are  sent  in  B.  R, 

f^A^^.^'^f""  """^  ^  ^«2«//wr  entered  upon  the  roll,  ia)  yet  the  record  is  not 
said  the  van-     removed.  ^      "^ 

ance  was  ma- 

S  1^' ^^'^'t^l  v^'''''  ^'^""^^^  P^*"*  ^^  t^^  "^"^e^-  other^vays  where  one  is  named  Geht. 

L  wnt^fn  X  w.  "'  '^'^  ^"'- ^^^^^^  ^  ^riance  in  the  addition  shall  abate 

TkIL,  tL     w ""?  '^  7\'  '"^^^'^  '•^  ^"^^'^  ^  ^^rit  of  error  inter  A.  and  B.  nuper 

tZ^f^TT'  ^^^T^^^^f  •  fd  the  record  certified  was,  inter  A.  and  B.  nuper  de  Kekey 
writ  /of  .W  .if  ^li^v"""'  '^'"''^'"^  ^r^''^""*  ^*"^  ^'-"-^^"^^  i"  the  addition  would  vitiate  the 
l^lll  JT^  it^'^^'T  ^""f  "°V^^  necessity;  and  at  one  time  it  may  be,  he  was  of  one 
K^hey,  and  at  another  time  ot  another.    Sid.  193.    Keb.  ,17 But  for  variances  between 

the 


(D)  Of  the  Manner  off/ringing  it.  71 

the  writ  and  record,  vidr  Cpo.  Eliz.ps.  17a.  198^    Ro.  Rop.  t6.    a  Bukt|67.  I74»    Style, 

19      '"      ' —    '      ' '  "     ■;  arties  made  a  nile  to  proceed  in  the  writ  of  error, 

11'  lit  to  have  abated;  ofwliich  the  reporter  makes  g 

was  broupjht  to  remove  a  record  in  atria  ma-  Style  344. 

where  the  record  was,  iti  an\  atstodJihertat, 

InglifC  atithoritatc  parliametifi  de  Cidtinghy ,-  and  ruled  by  HoU^ 

that  there  was  no  direct  opposition  between  tlieni,  for  that  both 

may  stand  togctlier;  and  tliough  dc  facto  it  is  the  court  of  the 

Jord  of  the  manor,  yet  virtually,  and  in  dignity,  it  is  t!ie  king's 

court. 

If  a  WTit  of  error  be  directed  majori  8f  aldn^manms  civitatis  Gay  and 

.w//r  B.  ac  majori  Sf  constabulario  s/aptdee  B.  7iec  iion  vicecotn,  ejus*  Adams. 

dent  ac  ballivis  majori  S)-  commutiitati  cjusdem  atr,  tols,  ac  ballixris  I  \^y;  [J"?^' 

Sf  comviunitati  cur  sao'  ptdvcrisat.  Sf  eorum  cuilihrt^  to  certify  the  stokoe   1  L<t 

record  of  a  judgment  loqttelce  qtue  Jitit  coram  vohis  in  cur,  nostra  I{uym,  152.   , 

civitat,  jyrad,  si  tie  brcvi  nostro,  ^c  and  the  record  is  certifitnl  »«'^»  ^^"''** 

thus,  viz,  Placita  in  atr.  dam.  rc^rjs  tots,  ciintat,  prtvd,  S^c,  coram  lj^^[\\^^^^ 

A.  4'  B.  tarn  ricecomitilnts  com,  civitat,  pifcd.  quam  tjatlivis,  majore  bation  ui  this 

Sji'  communifatc  cjusdem  civitatis ,   this  is  a  good  writ  of  error  to  case,  and  af- 

remove  this  record ;  for  though  it  is  not  said  therein  coram  xHjbis  terwards  upon 

sett  aliqiiibtis  vestrum ;  yet  it  shall  be  taken  distribtUive.  viz.  the  If*  ^'"^  V^' 
•     1  I'll'  II     I  •  1     /»»  r-  by  counsel  HI 

judgment  upon  a  phunt  before  all  tfic  said  officers,  or  any  of  Rej^.v.Bainei, 

them.  a  I  A.  Uayju. 

1100.  i2o.^  it 
was  said  by  P&wcU  J.  that  in  the  case  in  Saundert  the  court  went  much  upon  the  constant 

foil  ,  ■  '    '      iirt,  which  had  always  gone  that  way;  and  he  heard  Chief 

Jii  1  Lord  Uolt  said,  it  would  be  hard  to  maintain  the  judgment 
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If  a  writ  of  error  be  {a)  directed  to  Sir  Edward  Littleton  (he  Lewes  and 
being  then  Chief  Justice  de  Banco)  to  certify  a  judgment  in  que-  Webb,  Ro. 
reld  qiucfuit  coram  vobis  Sr  sociis  vestris,  where  it  was  before  Sir  y^^^'  75 »• 
John  Finch,  then  Chief  Justice,  the  predecessor  of  Sir  Edward  ^^^  ^  ^^  jj. 
Littleton^  this  writ  shall  abate.  rected  to  them 

bef         '      1  the  judgment  is; /vrGodb.  44.     Salk.  264,  265. To  him  who   hath  the 

cu  1  e  record  wherein  any  judgment  is  given ;  as,  of  a  judgment  in  the  Common  Pleas, 

to  tiif  ciuci  justice  only ;  so  upon  a  judgment  in  the  Exchequer,  to  the  treasurer  of  the  Ex- 
chequer and  barons,  to  have  the  record  before  the  chancellour  and  treasurer  of  A'n^/am/; 
though  it  happen  the  treasurer  of  England  and  of  the  Exchequer  be  the  same  person, 
4  Inst.  105. 

So,  if  a  writ  of  error  be  directed  to  Oliver  St,  John,  he  being  Ro.Abr.  752. 
Chief  Justice  de  Banco  to  certify  a  judgment  in  querela  qudefuit 
coram  vobis  Sf  sociis  vestris,  where  it  was  before  Edmund  Reeves 
4*  sociis  suis,  there  not  being  then  any  Chief  Justice;  this  is  not 
good,  but  the  writ  shall  abate. 

But,  if  a  writ  of  error  be  directed  to  Peter  Pheasant,  to  cer-  Clerk  and 
tify  a  judgment  in  loqiteld  qtus  fttit  coram  vobis  4*  sociis  vestris,  Spngg,  Ro. 
where  it  appears  by  the  record  that  it  was  held  coram  Edmundo      ^'  ^^'^' 
Reeves  Sf  Petro  Pheasant ;  this  is  a  good  writ;  for  though  in  the 
return  Edmund  Reeves  is  first  named,  yet  this  is  well  enough,  in 

F  4-  as 
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as  much  as  Peter  Pheasant  is  also  named ;  and  it  does  not  appear 
which  of  them  was  the  eldest. 
Sprjc  and  If  a  writ  of  error  be  directed  to  the  mayor,  aldermen,  and 

Mill,  Ro.  Abr.  recorder  o^  Launceston  in  Cornuhid,  and  the  record  be  certified 
Voi  iff  S  C  ^y  tlie  mayor,  aldermen,  and  deputy-recorder,  the  court  being 
and's-Rad-*  held  by  letters  patent;  this  is  not  well  certified,  inasmuch  as 
judged.  this  ought  to  be  certified  in  the  name  of  the  judges  of  the  court ; 

and  it  does  not  appear  that  the  recorder  had  power  to  make  a 
deputy  by  the  said  letters  patent. 
Lord  Crom-          If  an  assise  is  summoned  before  justices  of  assise,  and  they  arc 
well  and  An-    afterwards  removed,  and  the  Chief  Justice  de  B,  and  another 
^^h!c^!mz  justice  are  made  justices  of  assise  in  the  same  county,  and  the 
891.  Noy,44.  assise  is  taken  before  them,  Sf  propter  dijfiadtatcm  adjourned  in 
S.C.adjudged.  B,  and  judgment  there  given  for  the  plaintiff,  and  a  writ  of  error 
Godb.  24g.       jg  ^lirected  to  the  same  chief  justice  before  whom  the  assise  passed, 
JS.C.  cited!^      reciting  the  assise  summoned  before  the  justices  of  assize  by 
name,  iS'j905/woc^//;;iCG/7/.  before  the  chief  justice,  <Sc  but  not  re- 
citing how  the  assise  came  in  B,  viz,  by  adjourrmient,  or  other- 
wise ;  this  writ  of  error  is  not  good ;  for  as  it  took  notice  of  the 
change  of  the  justices,  a  fortiori  it  ought  to  take  notice  of  the 
adjournment,  for  by  that  both  judges  and  court  were  changed. 
(«)Dyer,  77.         J3ut  in  the  («)  5  E.  6.  where  judgment  in  a  quarc  itnpcdit  by 
{b)  Lord  ^]^g  statute  West.  2.  was  given  by  justices  of  nisi  jtrius,  and  a 

Andrews,  '  ^'^^^  ^f  error  thereof  brought,  without  shewing  where  the  judg- 
Cro.  EI.  891.  ment  was  given ;  it  was  held  gootl ;  for  the  record  beginning  and 
Yelv.  3.  S.  C.  remaining  in  the  Common  Pleas,  it  was  held  not  material  where 
Skent'twcen  ^he judgment  was  given;  (b)  and  Gaxrdj/  said,  when  the  record 
the  case  of  an  begins  in  one  place,  and  is  finished  in  another,  there,  of  ne- 
assise  and  a  ^  cessity,  in  a  writ  of  error  the  proceedings  in  botli  places  ought  to 
^uareimpecUi,  be  mentioned, 
tor  the  assise 

must  originally  commence  before  justices  of  assize,  and  yet  by  presumption  judgment  shall 
be  there  given,  and  not  in  C.  B.,  but  tlic  nuarc  impcdit  must  begin  in  C.  B.,  and  by  intend- 
ment judgment  shall  be  there  given,  though  by  the  statute  to  avoid  a  lapse,  judgment  mu\ 
be  given  before  justices  of  assise.    2  Bulst.  1 71.  S.  C.  and  S.  P.  cited. 

Yelv.  ai2.  If  a  writ  of  error  be  directed  to  several  justices,  and  returned 

Cro.  Ja.  254.     by  part  of  them  only ;  yet,  if  it  (c)  truly  recite  the  record,  it  is 
(c)  iithe         thereby  removed,  and  a  new  writ  of  error  lies  de  recordo  quod 
record  vary       coram  nobis  residct. 
from  the  writ  of  error,  yet  the  inferior  court  ought  to  remove  it.    Vent.  97. 

v.'s ^S^^om-       [Although  die  return  to  a  writ  of  error  from  the  Common 
pany,  Ca.     "    Pleas  be  not  signed  by  the  chief  justice  j^roprid  manUy  yet  this  is 
temp*  Hardw.   ^^o  objection  to  proceeding  on  the  writ  of  error. 
344.    2  Str.  X063.  S.  C. 

Sullivane  v.  If  a  writ  of  error  be  directed  to  W.  TV.  chief  justice,  and  the 

r^^^Z]        ^etuJ-n  be  only  by  IV.   IK,  without  adding  "  the  chief  justice 

4i  widnn  named,'*  yet  if  there  ai'e  the  words,  "  as  to  me  "jcithin 

^'  is  commanded^''  the  return  is  good ;  for  these  words  are  enough 

to  ijhew  him  to  be  the  same  person  to  whom  tlie  writ  is  directed.l 
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If  a  writ  of  error  be  brought  upon  a  judgment  m  an  assise  Cro.  Ja.  34$, 
€apt.  cormn  J.  Fleming  iniper  capitoL  justiciar,  ad  placita  4'  J.  adjudged. 
Doclderidge  uno Justiciar,  ad  jdacita  coram  nobis  teiicnd,  assignat.  'a-^^^^^' 
justiciar,  nostris  ad  assisas  ;  tliis  writ  is  naught,  for  there  was  no  sajj  the  ad- 
such  record  before  FU'/uing  justiciar,  ad  placita ^  the  words  coram  dition  was 
?iobis  tenaiuL  assignat.  being  omitted,  and  those  after  Dodderidge  surplusage, 
cannot  retir  to  the  f.rst.                                                     „^  ^^  ^^^%^^  '/^^ 

li  a  writ  of  error  be  brouglit  in  rccordo  i$' processti  assis^e,  ^c  Cro.  Ja.  341. 
inter  A.  t'5*  B.  swnmonit,^    without    shewing  which  was  pluintiil' 
and  which  defendant,  it  is  well  enough,  because  the  precedents 
are  both  ways. 

And  now  by  the  5  G.  I.  c.  13.  it  is  enacted,  "  Tlmt  all  writs  [Collinf  v. 
**  of  error,  wherein  tht^re  shall  be  any  variance  from  the  original   Moxwortliy, 
*'  record,  or  otlur  delect,  may  and  shall  be  amended,  and  made  ^^*  ^^^^' 
**  agreeable  to  such  record  by  the  respective  courts  where  such  *   ^  '* 

**  writ  or  writs  of  error  shall  be  made  returnable." 

f  A  writ  of  error  was  not  amendable  at  common  law,  nor  by  i  Ld.Raj-m. 

^  of  the  statutes  of  amendments  and  jeofails,  till  the  above  7 '•  ^*^'' 
ate  of  5  G.  I.  for  alf  amendments  are  granted  for  the  support  ^  str'607, 
of  judgments;  but  the  principal  design  of  writs  of  error  is  to 
reverse  them.  A  writ  of  error  was  not  amendable  at  common 
law,  because  it  has  in  its  nature  two  things,  viz,  a  certiorari  to 
remove  the  record,  and  a  commission  to  examine  it ;  and  no 
court  was  ever  allowed  to  amend  its  own  commission. 

An   ejectment  was  brought   against  the  Company  and    Mr.  Sword-blad« 
Edwards,     After  a  verdict  for  the  plaintiff,  Mr.  Edwards  died,  Company  t. 
and  a  writ  of  error  was  brought  laying  the  judgment  to  be  ad     u'JJP^^' 
jp-ave  damnum  of    the  Company,    and  of  Ma7y  Edwards  the  pitig!  aor! 
daughter  and    heir,  and  she  and  the  Company  jointly  assign  S.  C.   i  Bar- 
errors.     It  was  moved  to  amend  the  writ  and   assignment  oy  "ard.  405. 

strikinnr  out  her  name.    And  upon  consideration,  the  court  were  1*''  ^    *  , 

,..*'.  ,       .  111111  1     So,  where  two 

oi  opnnon,  that  it  was  amendable  by  the  above  statute,  not  only  ^5^^  char<'cd 

as  a  variance  from  the  original  record,  which  is  really  no  way  to  with  a  joint 
the  damage  of  Mrs.  Edwards^  but  also  by  virtue  of  the  general  trespass,  and 
words  other  defects,  judgment  was 

*^  given  against 

one  only,  the  other  being  found  not  guilty,  &c.,  a  writ  of  error  was  afterwards  brought  in 
both  their  names ;  on  an  affidavit  that  this  happened  by  the  mistake  of  the  officer,  the  court 
of  B.  R.  upon  the  autliorjty  of  the  above  case,  ordered  the  writ  to  be  amended  by  striking 
out  tlie  name  of  the  per»ou  who  was  acquitted.  Verelst  v.  Rafael,  Cowp.  415.  ||But  in  this 
/case  the  recognizance  of  bail  in  error  must  also  be  amended.    2  Bl.  Rep.  1067.  S.  C.|j 

There  was  a  variance  between  the  writ  of  error  and  the  re-  Gardner  v. 
cord;  and  as  it  stood  in  the  paper,  the  court  obsen^ed  it,    but  Merrett, 2  Str. 
neither  party  would  move  to  amend  it,  for  fear  of  paying  costs ;  ^o**    *  Ld. 
upon  which  the  court  said,  the  above  statute  would  warrant  their  s.^C?  Fitz^^'. 
amending  it,  which  they  did  without  costs.]  268.  S.  C.  "*' 

I  Barnard. 
462.    It  appears  from  some  of  tlie  reports  of  this  case,  that  no  costs  are  payable  upon 
amendments  pursuant  to  the  statute,  though  at  the  prayer  of  the  party ;  but,   if  the  prayer 
te  also  to  amend  the  assignment  of  errors,  the  rule  is  with  costs,  because  then  the  party 
<ocucs  for  a  favour  of  the  court. 

jjWhere 
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Barnard  V.  f|  Where  in  suing  out  the  writ  of  error  a  mistake  had  been 

Guy,  a  Smith,  j^^de  in   the  name  of  the  defendant  in  error,  who  thereupon 

*"^^'  issued  execution ;  the  court  of  King's  Bench  granted  a  rule  to 

shew  cause  why  the  sheriff  should  not  pay  the  money  levied  on 

the  execution  into  court,  and  enlarged  that  rule  in  order  to  allow 

the  plaintiff  m  error  to  amend  his  writ.  (J 

Wright,  y,  ilA  writ  of  error  was  returnable  before  any  judgment  given, 

Canning,         ^jj^  ^^  consideration,  it  was  holden  to  be  such  a  fault  as  is  not 

I  Ld.*  RavTii.     amendable  by  this  statute.] 

1531.  S.C.  I  Barnard.  62.  65.  S.  C.  Rejindoz  v.  Randolph,  2  Sir.  834.  S.  P.  Vice  v 
Burrow,  Id.  891.  S.  P.  Wilson  v.  Ingoldsby,  a  Ld,  Raym.  ii79»  However  in  almost  aii 
cases,  the  writ  issued  out  before  judgment  signed,  because  otherwise  execution  would  issue 
instantly.  Per  Biiller  J.  Jaques  v.  Nixon,  i  T.  R.  280.  |I  And  it  is  now  settled,  that  it 
may  be  made  returnable  before  the  day  on  which  the  judgment  is  actiiall}'  signed,  provided 
it  be  of  the  same  term  with  the  judgment ;  Somerville  v.  White,  5  East,  145.  Hill  v.  TehB, 
I  N.  R.  298.  and  that,  whether  the  judgment  be  final  or  interlocutory.  Emanuel  v.  Martin, 
a  M.&S.  334.11 

2.   What  is  mcessarif  to  be  removed^  atid  herein  of  removing  the 
Record  or  a  Transcript, 

aa  E.  3.  6.  On  a  writ  of  error  of  a  judgment  in  the  Common  Pleas,  or 

40  Ass.  29.       other  inferior  court,  in  every  adverse  suit  the  record  itself  sliall 
%tiT.%^yl^^'  ^  removed,  that  it  may  remain  as  a  precedent  and  evidence  of 

the  law  in  the  like  cases. 
Ben^  51.  But  in  the  case  of  a  fine  the  transcript  only  is  removed,  for 

Dyer,  8^9.^^*    ^"^^  ^^^.  ^"^^  ^  ^oxe  solemn  acknowledgement   or  contract  of 
Godb.  248.       t^^  parties,  and  therefore  no  memorials  of  the   law,  and  ne«l 
a  Ro.  Rep.      only  be  affirmed  or  vacated ;  if  the  former,  the  contract  stands  as 
233.  F.N.B.20.  it  was;  if  the  latter,  the  justices  of  B.lt.  may  send  for  tlie  fine 
itself,  and  reverse   it,  or  may  send  a  writ  to  the  treasurer  and 
chamberlain  to  take  it  off  the  file.     Besides,  should  the  record 
itself  be  removed  and  affirmed,  it  could  not  be  engrossed  for 
want  of  a  chirographer  in  B.  R, 
4  Inst-ai.  Also,  if  a  writ  of  error  be  brought  in  parliament  of  a  judg- 

Ruht.  166^''  ™^"^  ^  ^'  ^-  ^^^  cliief  justice  must  go  in  person  into  the  house 
Ho.  Abr.  753.  ^^^^^  the  record  itself,  and  a  transcript,  which  is  to  Ik?  examined 
Godb.  240.  ai^d  left  there,  and  then  the  record  to  be  brought  back  again  in 
in  which  last  B.R,  and  if  the  judgment  be  affirmed,  the  court  of  ^.  R.  may 
to  be  at 'the  P^^^^^^.  «"  ^he  record  to  grant  execution;  and  therefore  if  the 
pleasure  of  the  '*^co>-d  itself  should  be  removed,  and  judgment  affirmed,  and  the 
parliament,  to  parliament  dissolved,  there  could  not  be  any  proceedings  there- 
hayeeitherthe  upon  to  have  execution, 
record  or 
transcript. 

Hale's  Lords'  [According  to  the  course  of  parliament  as  settled  in  the  time  of 
ninsd.  c.  26.  Hen.  IV.  in  error  from  the  King's  Bench,  when  the  chief  justice 
was  commanded  either  by  petition  of  error  or  writ  of  error  to 
bnng  the  record  into  parliament  either  indilate  or  on  a  day  cer- 
i^!?V  ^^^"g^t  "P  the  roll  and  a  transcript  of  the  record,  and 
lett  the  transcript  and  roll  with  the  clerk  of  the  parliament  to  be 
examined,  and  then  the  same  day,  or  some  short  time  after,  the 
rolls  themselves  were  carried  back  into  the  treasur}%    And  this 
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liath  ohtnined  to  this  day.    In  the  parliament  of  i8  Ja.  when  the 
'chi* '  of  the  King's  Bench  was  made  speaker  of  the  House 

of  L y  commission  on  the  siisi)en6iou  of  the  lord  keeper, 

yet  it  was  resolved  14  Man  162 1,  in  that  parliament,  that  upon 
a  writ  of  error  he  should  bring  in  the  record  as  chief  justice. 

If  a  writ  of  error  be  brought  in  pajHament  upon  a  jiidgraent  fd-  c.it. 
in  the  King  s  Bench,  if  the  writ  abate  by  death,  a  record  is  made 
of  it  in  tlie  Lords'  House,  ajid  by  judgment  the  wTit  is  there 
abated,  and  tlie  judgment  of  abatement  is  entered  upon  the 
transcript  left  in  the  Lords*  House,  and  the  same  is  remanded 
into  the  King's  I^nch  to  proceetl  according  to  law,  H.  22. 
Car.  I.  D.  B,  rot,  6^6,     Trowl  and  Methurst. 

So,  if  the  judgment  be  affirmeil  by  the  Lords,  the  judgment  of  Id.  ibid, 
affirmation  is  entered  upon  the  transcript,  and  remittitur  entered 
thereupon,  and  the  record  dcliveretl  back  to  the  King's  Bench 
to  proceed  with  execution.     T.  26  Car.  2.  rot.  807. 

And  so,  if  the  judgment  be  reversed  by  the  Lords,  thejudg-  Id.  ibid, 
ment  of  reversal  is  entered  upon  the  transcript  with  a  remittitur 
in  this  form  :  Fd  supninde  rccordwn  et  processus  per  curiam  pa> 
iiamenli  curitc  domini  rrtris  coram  dicto  domino  rege  ubicunqur, 
&c  remittwitury  d  in  cudcm  curid  coram  dicto  domino  rege  jam 
residetU.     M.  24  Car.  2.  B,  IL  rot,  237.    Streter^s  case. 

And  it  seems,  that  although  as  to  some  purposes  tlie  record  Id.  ibid, 
was  removcxi  from  the  King's  Bench  into  parliament ;  yet  really 
tKc  record  remains  as  to  many  purposes  in  the  King's  Bench ; 
and  after  such  a  remittitur  the  court  of  King's  Bench  proceed 
upon  the  original  record  before  them,  and  enter  the  reversal  and 
remittitur  upon  that  record.  Therefore,  if  the  parliament  be 
dissolved  before  any  judgment  of  affirmance  or  reversal,  upon  a 
suggestion  thereof  upon  the  roll  in  the  King's  Bench,  the  court 
t)f  King's  Bench  shall  proceed  upon  the  record  before  them, 
though  there  be  no  remittitur  of  the  transcript  out  of  the  parlia- 
ment into  the  King's  Bench,] 

If  a  writ  of  error  be  brought  in  2?.  B,  here,  of  a  judgment  [It  is  the  very 
in  B,  B,  in  Ireland^  the  record  itself  is  not  sent,  but  a  transcript  record  which 
only,  by  reason  of  the  danger  of  the  seas;  but  when  it  is  come  out o( Ireland 
safe  and  entered  in  the  rolls  here,  then  it  ceases  to  be  a  record  and  not  the 
in  Ireland^  and  is  a  perfect  record  here ;  yet  if  the  judgment  be  transcript  of  it. 
affirmed,  the  King's  Bench  in  England  shall  not  award  execution,  ^"^  *  j  "  "J?  ^ 
but  shall  send  a  special  mandate  to  tlie  chief  justice  in  Leland  it  should  be 
to  do  it.  the  transcript 

for  fear  of  the 
peril  of  the  sea;  for  one  might  object  in  the  same  manner,  that  upon  error  in  the  Common 
Pleas,  the  transcript  only  is  removed  hither,  for  fear  it  should  be  burnt  or  lost  before  it 
comes  into  the  King's  Bench.  But  in  fact,  when  the  record  in  both  cases  arrives  here,  then 
it  is  the  true  record,  and  not  before ;  and  that  which  b  in  Ireland,  or  the  Common  Pleas, 
ceaseth  to  be  the  record.    Per  Holt  C.  J.  in  Coot  v.  Linch,  i  Ld.  Raym.  417.] 

If  a  writ  of  error  be  brought  in  B,  B.  to  reverse  a  judgment  24  E.3-  *4- 
given  in  C.  B,  the  (a)  original  shall  not  be  removed,  if  it  be  not  ^^'^^'11^' 
by  special  matter,  as,  if  error  assigned  in  the  original.  jj^^  command 

of  the  writ  is  to  certify  recordum  «$•  processuju,  yet  the  course  is  only  to  certify  the  declaration 
and  pleas,  omitting  the  writi.    Bndg.  57.  —All  is  certified  which  b  with  the  chief  justice ; 

but 
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but  the  onglnal  and  judicial  writs  remain  with  the  custos  hrevinm  and  other  officers,  and  ar^ 
never  certified,  but  where  error  is  assigned  for  want  of  them.    Cro.  Eliz.  84.  vide  Leon.  az. 

Cro.  Ja.479.    Ro/Abr.  790.  pi.  6. The  ync\t  is  directed  to  the  chief  justice,  who  only 

certifies  the  body  of  the  record,  which  remains  with  his  clerk. 

.^7  Ass.  5.  If  a  writ  of  error  be  brought  in  B.  R.  upon  a  judgment  in  an 

.  R0.Abr.753.    inferior  court  against  the  plaintiff,  there,  the  court  may  reverse 
the  judgment,  though  the  original  be  not  removed,  no  error  being 
assigned  in  the  original;  for  this  is  removed  but  to  sue  here 
upon  the  same  original. 
Dougl.  .35a.  [By  the  words  of  the  statute  of  27  El.  c.  8.,  which  first  gave 

n.  .3.  Rutter  tj^g  ^y^it  of  error  from  the  court  of  King's  Bench  to  the  Ex- 
V.  Redstone,  chequer-chamber,  the  chief  justice  is  to  cause  the  record  to  be 
Tullyv.'^^  brought  before  the  judges  in  the  Exchequer-chamber ;  yet  the 
Sparkes,  id.  practice  hath  always  been  to  send  only  a  transcript,  the  original 
869.  aLd.  record  remaining  in  i^. /?.  In  the  pleadings  in  JVcstbi/s  case, 
no^"*ll^"^^^t  (3  ^^*  ^7*  ^*  7^*  ^'^  ^^^  entry  of  tlie  proceedings  in  error  runs 
of  error  re-  thus:  "  Afterwards,  Sfc.  the  traiiscript  of  the  record  and  pro- 
turnableinthc  «  ceedings,  SfC,  by  a  certain  writ  of  the  lady  the  queen  of  cor- 
King*s  Bench,  <(  rccting  errors,  ^'C,  was  brought  to  the  justices,  Sfc,  in  the 
the^xche-"  "  ^^^*'*"ibcr  of  the  Exchequer  aforesaid,  according  to  the  form, 
quer-chambcr, ."  4"^*-"  Vet  the  subsequent  part  of  the  same  entry  says,  "  and 
or  House  of  "  thereupon  the  record  Jilbresaid,  Sfc.  was  sent  back,  c^r."  How- 
Lords,  the  ever,  as  to  all  legal  effects,  (a)  the  record  itself  is  considered  to 
Sonly  a*"    ^e  removed.] 

transcript  of  the  record,  and  not  the  record  itself,  a  Tid*s  Pr.  1 1 2  j.  {a)  Roche  v.  Wasbrough, 
a  T.  R.  737.    Sampayo  v.  Dc  Payba,  5  Taunt.  85. jj 

Green  and  In  an  action  of  waste  brought  in  the  /lustitigs  in  London^  there 

<^o\e,z^iniu(l  vvas  a  verdict  for  the  plaintiffi  which  was  after  quashed  for  the 
sfc.  *  JSo^'  insufficiency,  and  a  new  venire  awarded,  whereupon  a  verdict 
where  a  de-'  was  given  for  the  defendant,  and  judgment  for  him,  and  a  writ 
fendant  pleads  of  error  being  thereupon  brought  before  special  commissioners, 
L"dt^muTrer"''  ^^  ^^^  resolved,  that  the  first  verdict  should  be  certified  in  the 
Ic.^an^  jucig-  ^'^^c^^^lj  because  it  was  not  set  aside  for  that  the  jurors  had  found 
ment  of  re-  against  evidence,  or  for  any  undue  practice  or  misfeasance  of  the 
spondcas  parties,  but  only  for  the  insufficiency  thereof  in  point  of  law, 

whole  of  these  ^^^^^^  ^^^^  ^^"^'^  ^^^^  adjudged  upon  the  verdict  appearing  before 
proceedings      ^^^^"^  "P^n  record.  * 
must  be  entered  on  record  and  certified. 

50  Ass.  9.  If  a  w  rit  of  error  be  brought  in  B.  /?.  upon  a  fine  levied  in  the 

fb)\\hlrl^^'  ^^^^^"^S^  o^  Oxford,  the  record  {b)  itself  shall  be  removed. 

upon  a  writ  of  error  to  reverse  an  outlawry  upon  an  indictment  of  felony,  the  record  itself, 
or  a  transcript  only,  shall  be  removed.    Bulst.  181. 

X^^^'tl'  J^J^^^®  ^^  several  records  between  the  same  parties  with 

Ravm  180  ^^^  description  in  the  writ  of  error  agrees,  the  inferior 

a  Keb!  684'.  ^^"^^  ^^^  remove  which  of  the  records  they  please. 

Ingoldsby  v.  [If  the  writ  is  "  het\s^en  A.  late  o/- Westminster  m  the  caunfj/ 

Martin,  i  Str.  «  o/^  Middlesex,"  and  the  record  only  «  lafe  o/- Westminster,"  if 

^    •  Middlesex  is  in  the  margin,  it  is  well  enough. 

A  defendant 
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fc  A  defendant  cannot  have  leave  to  transcribe  the  record  (tliough  Anon,  i  Wils. 

plaintifF  has  not  tlonc  it)  in  order  to  tion-pros  tlie  writ,  and  have  35-  («)  Good- 

the  benefit  of  the  recognizance.     But,  (a)  if  the  plaintiff  in  error  "f„  ^:  ,^^ 
•     11  ^       ^  n     1  •  1  *      M  11         son,  La.  temp. 

IK  dilatory,  the  defendant  must  give  a  rule  to  transcribe,  and  then  Hardw.  351, 

if  he  will  not,  the  defendant  way  noji-pros  the  writ  of  error.] 

(E)  Of  alleging  Diminution  and  granting  a  Certiorari. 

TF  the  judges  of  the  Common  Pleas,  or  other  judges,  upon  a  F.N. 8.15.2. 

writ  of  error,  will  not  certify  all  tlie  record,  the  party  that 
sues  the  writ  of  error  may  allege  diminution  of  the  record,  and 
pray  a  writ  to  the  justices  that  certified  the  record  before,  to 
certif)'  the  whole  record. 

But  diminution  cannot  be  alleged  upon  a  writ  of  error  brought  Sid.  40.  Sayer 

upon  a  judgment  ib)  in  any  inferior  court.  r.  Curtis,  Ca. 

'  *'      °  ^  "^  '  temp.  Hardw. 

367.    (6)  As  Ely,  SicL  147. The  sessions  of  peace.     Sid.  364. But  may  in  error  upon 

a  judgment  in  Wulti  and  counties  palatine.     Sid.  147.  364. ——So,  it  may  in  error  upon  a 
judgment  before  justices  of  Oi^cr  and  Terminer,    Sid.  40. 

And  therefore  where  in  a  borough-court  a  plaint  was  entered  Hale  r.  Clare, 
as  the  plaint  of  A,  and  B.^  and  the  declaration  was  by  A.  /?.,  Sal^-  ^66. 
executor  of  ,7.  5.,  and  on  a  writ  of  error  in  B,  R,  this  variance 
was  assigned  for  error :  The  court  held,  i .  That  want  of  a  plaint 
in  an  interior  court  is  the  same  as  want  of  an  original  in  the 
court  of  Common  Pleas,  and  that  this  could  not  be  a  plaint  in 
this  action.  2.  If  such  variance  had  been  in  a  record  of  the 
Common  Pleas,  diminution  might  have  been  alleged,  and  a 
good  writ  certified ;  but  in  records  out  of  inferior  courts,  no 
diminution  can  be  alleged,  and  the  court  must  take  them  as  they 
find  them. 

A  man  cannot  allege  diminution  (a)  contrary  to  the  record  Ro.  Abr.  764. 

which  is  certified.  («) '"  error  to 

reverse  an  out- 
lawry upon  an  indictment  for  murder,  it  being  assigned  for  error,  that  the  exacliu  was  ad 
comitatuniy  without  saying  wj^tt/«,  the  court,  upon  the  prayer  of  the  attorney  genertd,  shewing 
the  king  had  seized  his  lands,  Sec.  awarded  a  certiorari  to  the  coroners  to  certify  where  the 

exact,  was,  in  order  to  amend  the  return.    Latch,  aio. Upon  a  writ  of  error  upon  a  biH 

of  exceptions,  diminution  cannot  be  alleged,  for  the  party  must  hold  himself  to  the  matter 

in  the  bill  sealed;  and  if  it  is  not  there,  it  was  his  folly  to  omit  it,  2  Inst.  427. Where 

the  record  is  not  rightly  certified  upon  a  writ  of  error  upon  an  outlawry  upon  an  indictment 
for  felony.    Bulst.  181.  but  for  this  vide  Godb.  267.     2  Ro.  Rep.  ^S2>'    ^ro.  Ja.  369. 

As,  if  in  a  WTit  of  error  it  be  certified  that  the  judgment  was  Ro.  Abr.  764. 
quod  defend,  sit  hi  misericordid,  the  defendant  in  the  writ  of  error 
cannot  allege  diminution :  ss.  That  the  record  is  quod  capiatur^ 
because  this  is  contrary  to  the  record  certified. 

tiSo,  where  a  writ  of  error  was  brought  in  parliament  on  a  Rower, 
judgment  of  the  court  of  Exchequer  in  Ireland,  affirmed  in  the  Power  in  Er- 
Exchequer-chamber  there,  the  House  of  Lords  held,  that  diminu-  p  "^^  r)i°M 
tion  could  not  be  alleged  in  the  body  of  the  record,  contrary  to  tis8Mar.i8o3^ 
the  transcript;  and  refused  to  issue  a  certiorari  for  verifying  it. ij  2  Tid*s  Pr. 

1134.  but  see 
I  Bulstr.  18 X.    I  Salk,  49- 

If 
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Floyd  V.  If  upon  a  writ  of  error  the  record  be  certified,  that  a  chal- 

Bcthell,  Ro.  lenge  was  to  the  sheriff  for  cosenage,  and  after  thereupon  a  w- 
Abr.764.  iRo.  ^^i^^  facias  was  awarded  to  the  coroner  upon  diminution  ;  it  can- 
Rep,  aoo.  S.C,  ^^^  ^^  certified,  that  the  challenge  was  after  the  return  of  the  venire 
facias^  because  this  is  contraiy  to  the  record  before  certified,  for  no- 
thino-  can  be  certified  but  that  which  stands  with  the  first  record. 
Leon.z2.Day-  In  a  writ  of  error  brought  in  B,  R.,  upon  a  judgment  in  the 
rellandThinH.  Common  Pleas,  the  want  of  a  warrant  of  attorney  being  assigned 
Xi^  ^"^  Bdst  for  error,  the  plaintiff  prayed  one  certioiari  to  the  chief  justice, 
ai,',*where"  and  another  to  the  aistos  brcvium,  both  of  whom  returned  iioji 
upon  the  first  inveni  aliquod  warrant.^  and  the  defendant  dying,  the  plaintiff 
certiorari  it  j^^  journeys  accounts  brought  a  new  writ  of  error  against  the 
tTerewarno  son  ^"^1  heir  of  the  defendant,  who  appearing  alleged  diminu- 
warrant  of  at-  tion,  in  that  the  warrant  of  attorney  was  not  certified,  and  prayeil 
tomey  in  that  another  certiorari  to  the  austos  hrevium ;  and  it  was  urged,  the 
term  wherein  j-gt^rn  was  not  quod  non  habetur  aliqiwd  'warra?i.,  but  {a)  quod 
commencetl^^  ^^^'^  i^'oeni^  4^.,  so  that  if  upon  the  second  a  warrant  should  be 
and  another  returned,  it  would  not  be  repugnant :  but  it  seemed  to  Wrai/ 
certiorari  was  Chief  Justice,  that  it  would  be  hai'd  to  grunt  a  new  certiorari  in 
awarded.  ^jg  am^e;  but,  if  any  variance  could  be  alleged,  it  would  be 

otherwise,  as  adjudged  in  the  case  of  one  Lassels^  where  it  was 
certified  there  was  no  warrant  of  attorney ;  and  afterwards  it 
was  moved  for  another  certiorari  as  it  is  here ;  and  because  the 
original  was  inter  Lasscls  executor,  testammti^  4'C'>  where  he  was 
not  named  executor  in  the  first  certinnni.  upon  thait  inatttT  a 
new  certiorari  was  granted. 
Ro.  Abr.  764.        After  m   7itdlo  est   erratum,  the  court,  lu  mlorni  tiieir  con- 

Style,  3Si'       sciences,  may  award  a  catiorari  to  ih)  amend  the  record. 

aR0.Rep.471. 

{b)  So,  they  may  award  vl  certiorari  to  reverse  the  judgment.    Ro.  Abr.  764.    Cro.  Eliz.  !$$• 

a8i.  836.    %  Leon.  3.    Cro.  Ja.  6.  141.  445^ 

5  Co.  37.  Ro.       If  after  in  ntdlo  est  erratum  pleaded,  another  part  of  the  record 
Abr.  764.         is  brought  in  by  certiorariy  and  made  of  record  there,  the  court 

ought  to  reverse  the  judgment,  if  the  matter  so  requires. 
Ro.  Abr.  764,  After  iii  nulla  est  erratum  pleadetl,  if  one  party  allege  upon 
765.  Jon.  139.  record,  a  diminution  of  the  record  to  reverse  it,  and  pray  a  ccr- 
that thTcffr-^  /zo/«r/  to  certify  it,  and  thereupon  a  writ  of  ca'tiorari  be  sued 
tiorari  was  not  out,  and  the  record  be  certified ;  but  before  it  is  entered  of  re- 
well  awarded;  cord,  the  court  be  informed  of  this  matter,  this  shall  not  be 
^^^U^^^\ ^^  received,  because  it  comes  in  by  the  prayer  of  the  party  after  m 
/Mw  pleadedr  ?"^^  ^^^  erratum  pleaded,  which  is  not  to  be  allowed  :  but  upon 
neither  the  '  information  to  the  court,  the  court  may  grant  it.  [Michaelmas, 
plaintiff  nor  2  Car.  between  Weaver  and  Felton,  B.  R,  adjudged,  and  such 
aUe^f^e^dhLin^"  certificate  disallowed,  and  a  new  writ  of  certiorari  granted  by 
tion^f  forby""  ^^^^  court,  which  is  entered  Hil.  i  Car.  Rot.  647.  and  then  the 
the  joinder  record  of  Bishop's  case  was  shewn  to  the  court,  w^here  the  de- 
they  allow  the  fendant  did  not  plead  in  ?izdlo  est  erratum,  as  the  book  is 
Tnote  L  thfre  ^  ^^'  ^^^  ^*  ^^^  ^^  P^^^  against  the  defendant  by  nil  dicit,  and 
added,  that  ^^^^^  diminution  alleged,  as  it  is  in  the  book.] 
Bishop's  case  in  5  Co.  does  not  agree  with  the  record ;  for  there  the  defendant  had  not  joined 
m  nuUo  est  erratum,  but  did  not  say  any  thing,  ideo  remanet  mde  indcfensus,  Noy,  83.  S.  C. 
u^ifX  accordingly,  but  yet  the  court  ex  officio  may  award  a  certiorari  ad  informandam  con- 

geientiam, 
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scieMmm^  and  that  wluch  is  certified  shall  be  annexed  to  the  record,  and  is  called  a  rider^oH 

:*E.  4.  46.  a.      28  H.  6.  r>  '  T         •   '.     Franklyn  v.  Recvesi 

Iw.  118.     And  note  in  (  is,  if  diminution  be 

" '    •"   ■•      \,  «■!  .WIN  nie^iii  (xocc^s  that  i*  not  of  the 

vtt  erratum :  but  otherwise,  if  it  be  of  the 

- ......i J..WI.  w.  ...c  .V  vv,.w  ..^■.,  ».,  ..  icLurned  in  the  detinue  only,  where  the  first 

action  was  in  the  dcUt  and  dethict,  for  which  sec  i  H.  7.  ii.  which  reconciles  inany  differences.] 

1 11  trespass  in  B,  R,  judgment,  was  givcm  for  the  plaintiff  by  Roror  and 
I  lilt,  and  a  writ  of  error  brought  in  camera  scaccarii,  and  ?^^°^*  ^^^ 
re  assignctl  for  error,  tliat  there  was  not  any  writ  of  inquiry  «  ^*„j  ^'^ 
of  damages  fikxl ;  and  U|)on  a  writ  of  certiorari  it  was  ccrtifieJ,  bably  filed 
that  there  was  not  any  such  writ.    However,  afterwards  another  after  the  first, 
certiorari  was  grantetl,  and   upon   this  the  writ  of  inquiry  was  '^"'^  before  the 
certified  *,  upon  which  the  judgment  was  affirmed.  L^wwiTli 

appears  from  a  late  case,  that  after  an  iiward  of  a  writ  of  inquiry  ofdamase-?.  if  final  ludLMnent 
We  given  for  a  certain  sum  with  tl  tPs  assent,  it  is  no  i  !,tr 

H'cord  contain  no  entrj- of  any  inqu  \(CUted.      Gould  v.  II  <   1     .,      1  r^'il 

So,  wliere  in  a  writ  of  right  in  B,  R.  afler  judgment,  a  writ  Travis  and 
of  error  was  brought  in  camera  scaccarii,  and  the  want  of  con-  J^cott,  Ro. 
tinuances  assigned  for  error;  and  upon  a  certiorari,  the  want  ^^^'  7^5* 
of  continuances    certified ;   yet  after,   upon   another  certiorari, 
the  continuances  were  certified,  and  upon  this  the  judgment 
a  Hi  rn  led. 

If  error  be  assigned  in  the  original,  and  upon  a  certiorari  Ro.Abr.  765, 
granted  an  erroneous  original  be  returned ;  and  upon  this  in  Godb.  407. 

nullo  est  erratum  be  pleaded,  and  after  the  court  ad  infommndam  oi*^"^"*  *  c  ?^ 
^     X  ..         .  r  1  •   •     1  J  Rep. 352. S.C. 

consaerUtam  gnmt  anoincr  cetiiorart  lor  another  original;  and  but  no judg- 

upon  this  a  good  original  be  certified ;  the  court  ought  to  in-  ment.Cro.Car. 

tend  that  this  is  the  original,  upon  which  the  judgment  was  9'*  Style,  176. 

given  in  ftivour  of  judgments,  which  ought  to  be  intended  to  be 

good. 

In  a  writ  of  error,  upon  a  fine,  an  error  was  assigned  in  the  Rag  and  Bow- 
proclamations,  upon  which  a  certiorari  went  to  the  cttstos  bre^  *^y>  3  Leon. 
vium,  and  u{X)n  his  certificate  it  appeared,  that  two  of  the  pro-  ^^ 
claniations  were  made  in  one  day :  but  it  appeared  in  the  chiro- 
graph-office that  the  proclamations  were  duly  made;  and  the 
chirographer  making  and  being  the  principal  officer  as  to  them^ 
and  the  custos  hreviiim  having  only  an  abstract  thereof;  upon  the 
prayer  of  the  defendant  a  new  certiorari  was  directed  to  the  chi- 
rographer, who  having  certified  the  proclamations  duly  made, 
after  examination  of  the  clerks  of  the  Common  Pleas  by  the 
justices  in  B,  R.  they  awarded  tliat  the  proclamations  with  the 
custos  brevium  should   be  amended   according  to  those  in  the 
custody  of  the  chirographer. 

If  a  writ  of  error  is  brought  upon  a  judgment  in  B.  R,  in  Banister  and 
Ireland  in  a  writ  of  false  judgment,    upon  a  judgment  in  the  Kennedy, 
Toidsel,    (which   is  the   court  of  the  mayor   and  aldermen  of  ^*^*  *^^* 
Dubli?i) ;  and  it  is  assigned  for  error,  that  there  was  no  plaint 
entered  in  the  Toidsel,  and  that  these  words  per  quod  actio  ac^ 
crevit  were  omitted  in  the  conclusion  of  the  declaration ;  if  the 
defendant  alleges  diniinutioHi  yet  he  shall  not  have  a  certiorari  to 

the 
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ERROR.  I 

the  chief  justice  de  B.  i?.  in  Ireland,  to  certify  the  residue  of  the 
record,  Sfc.  and  that  if  any  part  of  the  record  be  not  before 
him,  that  he  should  write  to  the  mayor  and  aldermen  to  certify 
it,  and  that  he  should  certify  it  to  this  court;  for  by  this  plea  of 
in  nullo  est  erraUim  in  B.  It  in  Ireland,  he  hath  admitted  the 
record  well  certified  by  the  mayor  and  aldermen ;  and  this  court 
hath  no  authority  to  require  the  court  of  Z>*.  B,  in  Ireland  to 
write  to  the  mayor,  SfC.  and  the  judgment  dc  B.  B.  in  Ireland 
only  is  herein  question;  and  such  writ  lx?ing  issued,  a  supersedeas 
was  granted  to  the  whole,  though  it  was  prayed  that  the  super- 
sedeas should  be  as  to  the  inferior  court  only.  But  at  another 
day  it  being  moved,  that  there  might  be  a  certiorari  as  to  the 
words  per  quod,  SfC,  it  was  granted. 

In  a  writ  of  error  in  the  Exchequer-chamber  u})on  a  judg- 
ment in  B,  B.  it  was  assigned  for  error,  that  in  the  bill,  the 
plaintiff  declared  on  a  lease  for  three  years;  but  in  the  plea-roll, 
upon  which  the  issue  was  joined,  and  the  record  of  nisi  prius, 
it  was  upon  a  lease  for  five  years,  so  that  the  bill  and  declaration 
vary;  and  diminution  being  alleged  by  the  plaintiff,  a  bill  v 
certified,  in  which  it  was  only  for  three  years;  upon  which  it 
defendant  had  another  certiwari,  and  thereupon  a  bill  was  cer- 
tified, wherein  he  declared  upon  a  lease  for  five  years,  which 
warranted  the  declaration  upon  the  roll,  and  the  nisi  prius } 
and  it  was  held  by  all  the  justices  and  barons,  that  the  socoiul 
certificate,  upon  diminution  alleged  by  the  defendant,  should 
be  received;  for  that  warranting  the  roll  and  the  record  of 
nisi  prius,  shall  be  intended  the  true  bill,  and  the  other  a  fic- 
titious one. 

A  writ  of  error  was  brought  upon  a  judgment  in  debt  by  con- 
fession in  C  B,  and  the  want  of  an  original  was  assigned  tor  error ; 
the  defendant,  before  a  eerliorari  returned,  came  m  gratis,  and 
pleaded  a  release  in  bar,  to  which  there  was  a  demurrer;  and  it 
being  agreed  that  the  pleu  was  ill  for  want  of  a  vrnuc,  the  que«* 
tion  was,  whether  the  court  ex  officio  might  award  a  certiorari. 
defendant  had  ^^^^  ^^  ^^*  ^^^^^  ^^  three  judges^  that  though  the  party  {a)  had 
concluded  concluded  himself  by  relying  on  his  release,  yet  the  court  was 
himself  by  not  bound  thereby,  but  may  award  a  certiorari;  and  if  upoi> 
filS/^"^f "-  ^^^  return  thereof  it  appeared  that  all  the  proceedings  were 
ratum,  yet  ^^g^*^?  ^^^^y  ^^'^*'^'  obliged  to  give  judgment  on  the  whole  record, 
tlie  court  according  to  conscience  and  right :  but  Bolt  Chief  JiLstice  held, 

granted  a  cer-   that  the  court  in  this  case  could  not  award  a  certiorari,  because 
movrthe^^"     ^^^^^  question  Was  not,  whether  error  or  not,  but  whether  barred 
whole  record,   P^'  "<^^  ^^V  ^^^^  release?  Which  being  the  point  referred  to  their 
a  line  being      judgment,  they  were  not  at  Hberty  to  depart  from  it. 
omitted  in  the 

transcript,  on  affidavit  that  the  record  below  was  right.  Salk.  270.  upon  a  writ  of  error  of  a 
judgment  in  ejectment  in  the  grand  sessions  in  Wales.  [But  this  the  court  will  do  only  in 
order  to  affirm  a  judgment,  Berkley  v.  Howard,  a  Str.  907.  not  to  reverse  it.  Mcrrvfield  r, 
Berrey,  Id.  765.    Bowers  v.  Mann,  id,  819.] 

Smitli  V.  [A  writ  of  error  was  brought  of  a  judgment  in  the  Common 

a  Ld!  Rayra.    ^^^^^  ^^^^  »  Ycrdict-    The  plaifttifJ^  in  error  assigned  for  error 

want 
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want  of  an   original,  but  did  not  tak^  out  a  certiwarij  as  the  1156.  i  Salk. 
course  is,  to  get  the  want  of  the  original  certified :  the  defend-  **7«  S.  C. 
ant  in  error   pleaded  in  mdlo  est  efratum.     It  was  objected,  that 
there  ought  to  have  been  a  certiorari  taken  out,  and  a  certificate 
made  of  the  error ;  for  it  might  be  that  there  was  an  ill  original, 
and  if  that  were  returned,  the  plaintiff  in  error  might  take  ad- 
vantage of  it,    and  that  would  not  be  helped  by  tlie  verdict, 
though  the  want  of  the  original  were.     Per  Holt  C.  J.     If  the 
want  of  an  original  be  assigned  for  error,  and  the  plaintiff  in 
error  do  not  take  out  a  certiorari,  and  get  a  return  to  it,  and  the 
want  of  an  original  certified ;  the  course  is  for  the  defendant  in 
error  to  go  to  the  master  of  the  office,  and  get  a  rule  for  the 
plaintiff  in  error  to  return  his  certiorari  {a);  and  if  he  do  not  W  Error  for 
get  it  done,  as  is  ordered  by  the  rule,  the  assignment  of  error  ^^"5  °[.^° 
stands  for  nothing.     But,  if  the  defendant  in  error  wiU  come  in  completel)"^ 
gratis,  and   confess  the  error,  there  need   be  no  certiorari  re-  signed,  until 
turned.       And  as  to  the  matter,  tliat  there   might  be   a  bad  the  certificate 
original,  Sfc,  that  is  another  sort  of  error;  and  when  the  want  of  »s  returned, 
an  original  is  assigned  for  error,  the  court  will  never  intend,  Xwine?  Com. 
tliat  there  is  a  bad  original.     And  the  judgment  was  tiflinned.       Rep.  115. 

If  upon  error,    diminution  be  alleged  for  want  of  original>  ^.^°^J' 
warrant  of  attorney,   ^c.  and  a  certiorari  be  sued   out,  upon  ^LTRavm 
which  a  record  is  returned  contrary  to  what  is  before  returned,   ,n,]    i  Ssdk. 
it  cannot  be  received.  269.  S.  C. 

Where  the  want  of  an  original  is  assigned  for  error,  and  it  Dismo  ▼. 
.inpcars  that  all  the  proceedings  are  of  the  same  term  wherein  ^4    wL.u^* 
the  original  is  returnable,  such  an  original  warrants  those  pro-  J°Beard° 
ceediiigs,  let  it  be  of  any  return  in  that  term.     But  an  original   i  Keb.  3x7. 
of  the  term  wherein  final  judgment  is  given,  will  not  warrant  Dyke  v. 
the  proceedings,    if  by  the  record  it  appears  that  there   have  j^J^^^fgj 
been  proceedings  in  tlie  cause  in  a  term  or  terms  before.     The 
case  of  original  writs  differs  from  that  of  warrants  of  attorney ; 
for  it  is  sufficient  if  a  warrant  of  attorney  be  filed  at  any  time 
pending  the  suit,  let  it  be  in  which   term  it  will ;  the  stat.  of 
H.  8.  only  requires  a  warrant  of  attorney  to  be  filed  in  the 
cause ;  and  the  stat.  of  4  Ann.  requires  it  to  be  filed  according 
to  the  course   of  the  court ;  and  that   is  to  have  it  filed  at  any 
time  pending  the  cause ;  and  it  is  no  matter  when,  so  that  it  be 
in  the  same  suit.     But  as  to  an  original  writ,  it  is  otherwise ;  for 
if  there  be  proceedings  in  the  action  in  a  term  preceding  the 
return  thereof,  the  original  will  not  support  them. 

The  plaintiff  in  error  assigned    for   error  the  w^ant  of  an  Levin  v. , 

original,  and  had  a  certiorari  upon  which  it  was  certified  that  ^^^'  ^^^^^ 
there  was  no  original;  afterwards  the  defendant  applied  to  the  j^j^^^  ^^^; 
court  of  Chancery,  and  upon  affidavit  that  instructions  were  s.  C. 
given  to  the  cursitor  for  an  original,  but  that  they  were  lost,  that 
court  allowed  the  ori^nal  to  be  supplied.     Upon  this  the  de- 
fendant in  error  prayed  another  certiorari,  and  an  original  was 
certified  of  the  same  term  in  which  the  default  of  an   original 
w^as  certified  before.     It  was  insisted,  that  this  was  irregular,  for 
before  the  second  certiorari  was  returned,  the  defendant  ought 
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to  have  given  a  copy  ot  the  original  to  the  plaintiff**  attorney  ; 
and  the  master  informed  the  court  that  the  course  was  so,  when 
the  second  original  certified  was  of  another  term ;  but  it  being 
in  the  same  term,  the  motion  was  not  allowed.] 

(F)  Of  the  Scire  Facias, 

T.  N.  B.  ao.  A  FTER  the  record  is  {a)  removed,  and  the  plaintiff  in  error 
(a)  Must  as-  ^l\  ^^^  j^^g  assigned  his  errors,  which  {c)  may  be  either  errors  in 
and  !liroura'  ^^ct  or  in  law,  he  shall  have  a  scire  facias  ad  audiendum  errores 
scire  facias  ad  against  the  defendant,  who  thereupon  may  plead  in  nullo  est  er- 
audiendum  er-  ratum,  a  release,  SfC. 
rores  the  same 

term,  or  the  term  next  after  the  record  is  removed  ;  otherwise  the  whole  matter  is  discon- 
tinued, and  he  will  be  obliged  to  sue  a  new  writ  upon  the  record  directed  to  the  justices  be- 
fore whom  the  record  is  removed,  to  proceed  upon  the  record  quod  coram  vobi^  residei, 
P.  N.  B.  20.  G.  But  such  discontinuance  is  saved  by  the  defendant's  appearing,  which  he 
may  do  gratis.  Sid.  173.  Keb.  642.  (b)  Must  assign  his  errors  before  he  can  have  a  scire 
facias,  ^c.  F.  N.  B.  ao  E.  Vide  Ro.  Abr.  762.  (c)  If  the  matters  which  are  assigned  for  error 
appear  to  the  court  to  be  no  error,  nor  colour  of  error,  it  will  not  grant  any  scire  facias. 

18  H.  6.  18.    Ro.  Abr.  763. The  usual  practice  is,  that  the  defendant  in  the  writ  of  error 

by  consent  doth  voluntarily  take  notice  of  the  assignment  of  errors ;  and  this  consent  is  testi- 
fied by  his  pleading  in  nullo  est  erratum^  and  then  there  is  no  occasion  for  a  scire  facias  ad 
audiendum  errores.  Carth.  41. If  he  does  not,  there  must  be  a  scire facioi. 

Vent.  34.  The  Exchequer-chamber  not  having  the  record  before  them, 

Palm.  186.        |3y|.  pj^iy  ^  transcript,  do  not  award  a  scire  facias  ad  audiaidum 

errores,  but  notice  is  given  to  the  parties  concerned. 
Hale's  Lords'     ,  [The  ordinary  return  of  the  scire  facias  in  a  writ  of  error  in 
Jurisdict.c.26.  parliament  was    ad  proximwn  parliameiitum ;    for   the  sessions 
were  short  and  uncertain ;  and  if  it  had  been  returnable  at  a  day 
certain,  (as  it  must)  in  the  same  session,  the  session  might  end 
before  the  return  of  the  writ.     But  in  cases  where  no  scire  facias 
was  to  issue,  as,  where  the  king  was  party,  the  errors  were  often- 
times examined  the  same  parliament  wherein  the  petition  of  error 
was  exhibited.  But  in  Charles  the  First's  parliaments  the  ancient 
course  was  altered ;  for  they  made  writs  of  eiTor  returnable  in 
prascjis  jparliavientum^  and  gave  notice  by  orders  from  day  to 
day  to  the  defendant.     And  this  course  holds  now  in  use,  the 
old  way  of  scire  facias  returnable  the  next  parliament  being  laid 
aside,  yet  without  any  law  at  all  to  warrant  it;  for  the  record 
cannot  be  reversed  o/affirmed  without  niakmg  the  defendant  a 
party  by  writ,  unless  he  appear  gratis  without  a  scire  facias,  and 
This  is  done      plead  to  the  errors.     This  is  now  the  common  course,  and  the 
byTp^eS'^^'''"  defendant  commonly  appears  upon  orders  of  the  House  without 
that,  on  as-      ^"^  scire  facias,  and  pleads  to  the  errors  gratis;  which  there- 
signing  errors,  fore  being  done  gratis  supplies  the  defect  of  a  regular  process, 

the  defendant  which  yet  the  defendant  may  insist  upon,  if  he  will.l 
may  appear  ''  sr      '  ^ 

and  make  his  defence,    a  Tidd's  Pr.  1143. 

hT^J'Llfn  ^^  ^^*^^  ^  ^^^^  ^^  error  brought  the  defendant  dies,  yet  the 
dary  to  be  so  plamtifFm  error  may  sue  out  a  scire  facias,  ^r.  against  {d)  the 
ruled  in  the      executor.  14 
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e  of  Sir  H.  Thyh.  and  Corie. But  in  Ro.  Abr.  76-;.  taken  from  th©  Year-book  of 

o  H.  4.  3.  it  is  said,  that  if  a  man  be  outlawed  upon  a  proc  suit  of  A.  who  dies,  and 

nc  bring  error  to  reverse  the  outhiwry,  he  shall  not  sue  a  a  against  the  executor,  be- 

cause he  cannot  proceed  upon  this  original,  which  is  abated  by  the  death  of  the  testator. 
Bro.  Error,  44.  S.  C.  {d)  May  be  against  an  administrator  generally,  or  by  his  particular 
name.    Ro.  Rep.  aj.    %  Bukt.  231. 

[If  the  original  plaintiff  dies,  pending  error,  li'  tor  may  Wright  v. 

have  a,  scire  facias  quare  executio  twu  out  of  C  «»re  the  Treweeke, 

record  is  transcribed ;  but  afterwards  out  of  B.  H.     And  the  ^™<^»  43a- 
plaintiff  in  error  may  have  a  scire  facias  ad  audiend,  out  of  B.  U. 
against  the  executor  of  defendant  in  error.] 

If  a  man  condemned  in  an  assise  be  outlawed  for  the  fine  of  7  H.  4.  40. 
the  king,  and  he  bring  a  writ  of  error  to  reverse  the  outlawry  J^?'if^^^*?^?* 
only,  tliere  shall  not  be  any  scire  facias  against  the  recoverer,  bo-  ^^jj.  of  ^J^or  ° 
"luse  the  outlawry  is  at  tlje  suit  of  the  king  (a)  only.  had  been 

brought  of 
the  judgment  and  outlawry  also,  it  had  been  otherwise.    7.  H.  4.  4*    ^^*  Abr.  763. 

The  ataindcr  of  felony  of  a  person  wlio  had  any  lands  shall  (*)  Dyer,  34* 
never  be  reversed  by  writ  of  error   [b)  without  a  scire  facias  ^   *%:j  ^-'^ 
against  all  the  tertenants  and  lords  mediate  and  immediate.    But  Hardw.  164. 
it  is  (c)  settled,  that  such  scire  facias  is  not  necessary  in  the  case  (c)  »  Hawk, 
of  high  treason.     It  is  [d)  said  too,  that  it  is  not  necessary  in  the  P-  C.  c.50. 
case  of  felony,  when  it  is  suggested  on  the  roll  that  the  party  ^/A'^'jOaiir 
had  no  lands,  and  the  attorney-general  confesses  it.  ^9^,    Ld.' 

Raym.  154.    12  Mod.  545.  66S. 

Upon  a  writ  of  error  against  the  heir  of  him  that  recovers,  8  H.  4.  17- 

a  scire  facias  lies  (e)  against  the  heir  and  tertenants.  f*J  Ancioiitlv  * 

the  writ  against  the  tertenants  was  special,  naming  them  ;  but  of  late  the  course  hath  been 
to  word  the  writ  generally.  Bridspn.  72. —  The  scire  facia*  agmnst  the  tertenants  is  not  adaw- 
diend.  errores,  but  ad  audiend. proceuum  <^  record.  Lev.  7a.  per  cur.  Keb.  2$'^'  —  An  attaint 
lies  against  hiin  who  recovered,  and  against  the  tertenant.  2  Bulst.  244.  Ro.  Rep.  37.  302. 
Bridgm.  72.  And  the  judgment  may  be  reversed  against  the  parties  to  the  judgment  and  their 
heirs,  though  they  have  nothing  in  the  land. 

{f)  If  a  writ  of  error  is  brought  to  reverse  a  common  recovery,  (f)  Leon.  290. 
the  court  (g)  before  the  reversal  thereof,  ought  to  award  a  scire  Like  point  in 
facias  against  the  tertenants;  and  this  is  not  merely  discretionary,  ^elt"©  annuT 
but  ex  necessitate  juris ;  for  they  may  have  matter  to  plead  in  ^  fine  of  an- 
bar,  as  a  release,  <Jjr.   Hil.  2  &  3  Ja.  2.  between    Kingston  and  cient  demesne 
Herbert^  3  Mod.  119.^^  cur,  but  adjojiiatur,  —  [Sir  B.  Shower  lands,  and 
in  his  report  of  this  case,  2  Show.  490.  says,  that  the  court  4^^^^  |/not 
were  of  opinion,  that  the  awarding  of  a  scire  facias  to  the  terre-  bound  thereby 
tenants  was  not  ex  necessitate,  but  discretionary.     And  the  same  till,  &c. 
is  said  in  argument  in  Comberbach's  Report.]  {§)  ^^  ^^  the 

award  a  scire  facias  agjunst  the  tertenant,  before  the  court  proceeds  to  the  examination  of  the 
errors,  for  he  may  have  something  to  plead  in  bar,  and  so  save  the  court  the  trouble  of  ex- 
amining the  errors ;  and  if  the  judgment  should  be  reversed  against  the  party  and  privy,  yet 

the  plaintiff  could  not  have  restitution  till  a  scire  facias^  SfC.     Dyer,  321. That  such  scire 

facias  may  be  granted  i)efore  or  after,  at  discretion.    Hardw.  163. 

But  this  matter  was  fiiUy  debated  in  the  case  of  {h)  Wynn  and  (^)  Lev.  72. 
Lloijd^  where  in  a  writ  of  error  to  reverse  a  judgment  given  in  a  ^|°-  ^*^* 

G  2  common 
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Keb.  54.  common  r6C0very  against  the  vouchee  after  in  nullo  est  errat, 

351.  388. 459-  pleaded,  the  court  awarded  a  scire  facias  (upon  a  surmise  of  the 
Ravm'^16  defendant,  that  there  were  tertenants)  to  the  tertenants;  the 
70.96.8.0.  sheriff  returned,  that  A.  is  tertenant,  and  a  scire  feci,  and  ^. 
upon  a  judg-  comes  in  and  says  that  there  are  other  tertenants,  and  prayed  a 
ment  had  in  scire  facias  to  them,  and  had  it;  the  sheriff  returned  that  B.  is 
tom^Waks.  tertenant,  and  scire  feci,  and  B,  coming  in,  says  there  are  other 
tertenants,  and  prayed  a  scire  facias  to  them.  It  was  insisted, 
*  that  the  tertenant  was  not   a  party  concerned  in  the  reversal  of 

the  judgment,  but  only  as  to  his  possession,  and  therefore  could 
not  otherwise  plead  than  as   concerning  his  possession ;    that  by 
this  means  the  delay  might  be  infinite,  for  he  that  comes  in  upon 
this  scire  facias  might  as  well  plead  that  there  is  another  ter- 
tenant, and  so  the  plaintiff  might  be  staved  off  from  ever  having 
the  benefit  of  his  writ  of  error :  besides,  this   surmise  is   con- 
trary to  the  return  of  the  sheriff.     On  the  other  side  it  was 
urged,   I.  That  the  scire  facias  ought  to  go  out  against  the  ter- 
tenants, and  had  in  all  cases,  where  it  ever  was  controverted, 
{a)  Dyer,  321.  -been  awarded,  as  appears  by  the  (a)  books  cited  in  the  margin. 
Oweiw  o.^      2.  That  it  ought  to  go  out  against  them  all,  because  any  one  of 
WiAg!(i%  ;o.  ^hem  may  have  a  release  to  plead,  which  may  discharge  or  ad 
;ji  E.  3. 5«:      varjtage  the  other.     3.  That  if  it  cannot  be  pleaded  by  the  ter- 
^^o-  ^^^^95-  tenant,  yet  it  may  be  suggested  to  the  court  as  amicus  curiae,  and 
cai.    Cro?^^  "^^^^^^^^  ^^  officio ;  for  it  may  be,  that  he  who  is  not  summoned, 
Eliz.  739.         can  plead  in  bar  of  the  writ  of  error  what  will  go  to  the  whole, 
Co.  Ent.  233.    and  ease  the  court  of  examining  errors ;  and  in  that  respect  it 
may  be  awarded,  and  the  proceedings  stay.     But  the  court  held, 
that  the  awarding  of  a  sci7'e  facias  to  the  tertenants  was  not  ex 
necessitate  juris ,-  and  therefore  when  it  is  once  out,  and  the  ter- 
tenants are  warned,  there  is  no  reason  to  grant  it  a  third  time ; 
that  here  the  delay  was  apparent ;  but  if  he  could  make  it  out, 
that  he  that  is  not  warned  had  a  release  of  erroni  to  plead,  it 
being  in  their  breasts  and  discretion,  it  should  be  granted  ;  other- 
wise not. 
h^k^'^^^"^"        ^^^'  where  a  writ  of  error  was  brought  to  reverse  a  common 
cTrtLVi?.^'     recovery,  and  a  scire  facias  sued  out  against  him  that  was  the 
Skinn.  273.      nominal  demandant  in  the  writ  of  entry,  and  a  scire  facias  was 
S.C.  The  like  moved  for  to  the  tertenants,  but  opposed,  because  the  tertenant 
J^TeSeTfm*''  was  an  infant,  and  therefore  the  parol  may  demur  during  her 
Co.  Entr.  tzl  ^^°"^g?»  vf\i\c\\  would  greatly  delay  the  plaintiff;  and  further, 
b.  that  if  the  infant  should  die,  the  lands  may  remain  to  another; 

notwithstanding  this,  the  court  awarded  i\  scire  facias ;  audit 
was  held  by  Holt  C.  J.  that  though  the  gi'anting  o{  sl  scire  facias 
in  such  cases  against  the  tertenants  is  discretionary,  and  not 
stricti  juris,  yet  it  hath  been  the  constant  course  of  this  court  to 
grant  it;  therefore  he  was  of  opinion  not  to  depart  from  that 
which  had  been  the  usual  course  of  the  court. 
Hall  V.  Wood-       [And  upon  the  authority  of  those  two  last  cases  Lord  Ma7is- 
35^     SheTpI  ^'^"^  ^^y  ^^^''\  ^y  t^»^  established  mode  of  proceeding  there  must 
shiinks  V.  "^  ^  scire  facias  against  the  ten-e-tenants,  otherwise  it  is  an  ir- 

Lucas,  id,  4 10.  resrularitv. 
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regularity,  but  no  more.    But  a  scire  facias  to  the  heir  is  clearly 
not  necessary. 

In  an  intorniation  qtd  tam^  Sfc,  upon  5  EI.  for  using  a  trade  The  Quccn 
contra  formam  statuti^  there  was  judgment  for  the  plamtifF,  on>  «' J^'^'^'n^w 
which  a  writ  of  error  was  brought.     Per  cur.    In  the  case  of  in-   vin^Abr.Er- 
dictnients,  there  needs  no  scire  facias  for  the  party  to  assign  his  ror,  (H.a.)  p.  9. 
errors,  but  a  rule  is  sufficient,  because  the  queen  is  always  in 
court  by  her  attorney-general.     But  a  rule  in  this  case  being 
moved  for,  the  court  said,  they  had  ordered  precedents  to  be 
seai'ched  for,  but  could  find  none ;  and  therefore  the  defendant 
in  error  must  proceed  as  he  could  by  law. 

If  a  plaintiff'  below  brings  error  to  reverse  his  own  judgment,  Johnson  v. 
and  does  not  proceed,  the  court  will  make  a  rule  to  assign  errors  »^cbb,3  " 
in  a  limited  time,  or  his  writ  to  be  non-prossed,  for  a  scire  facias  '^^** 
would  here  be  improper. 

Where  in  error  from  Ireland^  the  Kind's  Bench  affirmed  the  Fortcscue 
judgment  on  a  collateral  point,  it  was  hoTden,  that  the  plaintiff  ^*^«"**  v- 
could  not,  on  the  defendant  in  error's  coming  of  age,   take  out   ^^  g   ' 
a  scire  facias  ad  audiend,  crrores  in  B,  R,  in  England  ;  for  upon 
the  affirmance  of  the  judgment,  the  record  must  be  remitted  to 
Ireland, 

On  scire  feci  returned,  if  the  defendant  do  not  a})pcar  and  join  Thatcher  v. 
in  error,  the  plaintiff  may  put  it  in  tlie  paper  without  taking  out  Stephenson, 
a  rule  to  join  in  error.]  ^    ^*  ^^** 


(G)  Of  the  Proceedings  after  the  Record  removed : 
And  herein  of  the  Abatement  of  the  Writ  of 
Error. 

T  F  the  plaintiff  in  error  assigns  an  error  in  fact,  if  the  defendant  Ro.  Abr.  763. 
will  put  in  issue  ihe  truth  of  the  fact,  he  ought  to  rejoin  by  Bro.  Error,  93. 
denial  of  the  fact,  and  so  join  issue  thereupon,  and  shall  not  say  f^x^Thv^^^ 
(a)  In  7itdlo  est  ejratwn,  for  by  this  he  acknowledges  the  fact  nature  of  a  de- 
alleged  to  be  true.  murrer,  Cro. 

Ja.  29.    Cro.  Car.  $2.    Lev.  311. It  is  a  confession  of  an  error  in  fact  well  assigned, 

Ra}'m.  231.  Lev.  294.  but  not  of  a  matter  assigned  contrary  to  the  record.    Cro.  Ja.  12.521. 
Raym.  231.  But  see  Edmonds  v.  Probert,  Carth.  338.    Davie  v.  Franklin,  H.  26  G.  3.  K.  B.. 
Tidd's  Pr.  1144. 

But,  when  an  error  in  fact  is  assigned,  if  the  defendant  wdll  Ro.  Abr.  763. 
acknowledge  the  fact  to  be  so  as  alleged,  and  yet  that  by  law 
this  is  not  error,  he  ought  to  rejoin  in  nidlo  est  eiTatum^  for 
by  this  he  acknowledges  the  fact,  and  yet  that  by  law  it  is  not 
error. 

Also,  if  a  man  who  is  outlawed  brings  a  writ  of  error  to  re-  Ro.  Abr.  763- 
verse  the  outlawry,  and  assigns  his  errors,  the  king*>  attorney 
shall  not  plead  in  ntdlo  est  erratum,  which  amount*  to  a  de- 
murrer, as  is  done  between  common  persons;  but  upon  the 
assignment  of  the  error,  the  court  shall  give  a  day  to  the  king's 
counsel  to  maintain  the  outlawry ;  and  it  is  entered  curia  advi" 
sari  vult  till  the  outlawry  is  reversed  or  affirmed, 
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Ro.  Abr.  763.  If  error  be  alleged  in  the  body  of  the  record,  in  nidlo  est  er^ 
[Upon  error  ratim  is  a  good  rejoinder,  for  this  shall  put  the  matter  in  the 
in  the  record,   ^u^ffment  of  the  court,  the  record  being  agreed  to  be  so. 

as,  want  of       v      o  ,   1  1        ,    ,     j  r    j 

capias,  or  the  like,  there,  he  may  say,  innuUo  est  erratum;  and  there,  though  the  defendant 
confess  the  error,  the  court  ought  not  to  reverse  the  judgment,  till  they  be  assured  of  the 
error.    Br.  EiTor,  pi.  165.  cites  7  E.  4. 16.] 

Ro.  Abr.  764.  So,  if  error  be  alleged  in  a  matter  of  record,  which  is  not  of 
Leon.  2Z.  the  body  of  the  record,  but  in  a  collateral  thing,  as  quod  7ion 
habetur  aliquod  7rcordum  of  resummons,  iii  nidlo  est  enattm  is  a 
good  rejoinder ;  for  if  the  plaintiff  in  the  writ  of  error  does  not 
pray  diminution,  and  thereupon  procure  a  certificate  from  the 
inferior  court,  that  there  is  not  any  resummons  before  the  re- 
joinder entered,  this  assignment  is  of  no  effect,  but  void,  inas- 
much as  this  is  to  be  tried  by  the  record  itself,  and  no  diminu- 
tion can  be  alleged  after  rejoinder  entered ;  for  if  the  defendant 
will  confess  the  error,  yet  the  court  ought  not  to  reverse  the 
judgment,  till  they  are  ascertained  of  the  error  by  the  record 
itself. 
Keb.  658.  If  a  writ  of  error  abates  or  discontinues  by  the  act  and  de- 

^K^^ff"^        fault  of  (a)  the  party,  a  second  writ  of  error  shall  be  no  super- 
error  be  non-    ^^deas :  otherwise,  if  it  abates  or  discontinues  by  {b)  the  aa  of 
suit,  he  shall      God  or  the  law. 
not  have  a 

writ  of  error  again.  Salk.a63.  pl.4.  Ld.  Ra}Tn.9i.  5  Mod.  128.  Comb.  .■^93.  la  Mod.  105. 
Comb.  19.  S.  P.    {b)  A  writ  of  error  abated  by  the  death  of  the  lord  chief  justice  Foster,  and 

a  second  writ  was  sued  out  and  allowed ;  and  it  was  held  a  supersedeas.    Keb.  658.  686. 

A  writ  of  error  does  not  abate  by  the  death  of  the  defendant  in  error;  but  a  scire  /hems  ad 
audiendum  errores  may  be  taken  out  against  his  executor.  Vent,  34.  Salk.  164.  Secus,  if 
the  plaintiff  in  error  dies.  Yelv.  208.  but  for  this  vide  Moore,  701.  Ski.  419.  Carth.  a36. 
and  Godb.  68.    A  diversity  where  a  writ  of  error  shall  abate  in  a  real  action,  though  not  in  a 

personal  action. Three  join  in  bringing  a  writ  of  error,  the  defendant  pleads  outlawry  in 

abatement  as  to  one  of  them ;  but  the  court  held  this  no  good  plea,  because  they  are  all  com- 
pellable tb  join.  Palm.  151.  [For  if  they  do  not  all  join,  the  writ  will  be  quashed,  i  Ld. 
Raym.  But  though  the  writ,  in  such  case  be  quashed,  yet  the  record  is  removed  by  it. 
a  Ld.  Raym.  1403.  1  Str.  606.  Where  two  join  in  a  writ  of  error,  and  one  will  not  assign 
errors,  the  court  will  give  the  other  time  to  summon  and  sever,  a  Str.  783.  But,  if  one  of 
two  persons  against  whom  judgment  hath  been  given,  dies  after  judgment,  error  may  be 
brought  by  the  survivor  without  the  executor  of  the  deceased,    i  Str.  234.] 

II  It  was  formerly  holden  that  a  writ  of  error  in  the  House  of 
(c)  Heyden  v.  Lords  abated  by  the  dissolution  of  parliament,  {c)  or  by  a  pro- 
SL  Ja  342  ^og^tion  of  it  {d) ;  but  afterwards  the  Lords  declared,  that  a  writ 
a  Biilst.  1 63.  ^^  ^^^'^^  should  not  determine  by  the  prorogation  {e)  of  parliament ; 
S.C.  Dethick  and  at  length  it  was  ordered,  that  upon  a  dissolution,  all  appeals 
v.Brad-  and  writs  of  error  should  continue,  and  be  proceeded  on  in  statu 

t! Ra^n  5^!  ^"^'  ^^  ^^^^  ^^^^^  ^^  ^^^^  dissolution  (/)  of  the  last  parliament, 
(rf)  Wortley  v  Holt,  i  Ventr.  31.  i  Sid.  413.  S.  C.  {e)  Gofton  v.  Sedgwick,  a  Lev.  03.  i  Mod. 
106.  Prichard  s  case,  i  Lev.  165.  i  Sid.  245.  S.  C.  Wortley  v.  Holt,  ubi  supra.  (/)  Sir  T. 
Raym.  383.  Com.  Dig.  tit.  Parliament,  (P.  2.).  Yet,  Ccmiyrn  adds,  that  bv  a  dissolution  a 
wnt  ot  error  is  suspended;  and  therefore  a  defendant  in  execution  shall  not  be  bailed  upoa 
the  recognizance  given  upon  the  writ  of  error  in  pariiament,-  for,  if  there  should  be  a  disso- 
A.rM  "''•!''-?^?-''"i  ^^™^^' tt^e  party  would  be  at  large.  R.  hy  aU  the  judges,  i  H.  7.  20.  a. 
And  the  writ  Itself  IS  determined;  for  there  shall  be  another  writ  of  error  at  the  next  parlia- 
mr?iL.nf^  ?  V.  Godsalve,  vhi  supra.  It  is  also  laid  down  by  Mr.  Crcmpton,  that  if  the 
parliament  is  dissolved,  the  wnt  of  mot  is  abated.    %  Cr.  Pr.  zzl  ist  edit. 

Bankruptcy 
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Bankruptcy  is  no  abatement  of  a  writ  of  error:  tiierefore,  Kretchman  v. 
uhere  the  defeiuiant  in  error  becomes  bankrupt,  his  assignees  Beyer,  i  T.  R. 
cannot  sue  out  a  scire  facias  in  their  own  name  to  compel  an  ^^^* 
assignment  of  errors,  but  should  proceed  in  the  bankrupt's  name 
till  judgment. 

But  the  writ  abates  by  the  marriage  of  a  female  plaintiff  in  BuIlcrv.Lusi- 
error.  tano  de  Pina, 

a  Str.  879. 
I  Barnardist.  K.  B.  403.    Jenkins  v.  Bates,  %  Str.  loxj. 

Where  to  a  scire  facias  quare  exeaitioyiem  non  the  plaintiff  Pocklington  v 
in  error  pleaded  in  abatement,  that  the  defendant  in  error  was  ^^^^  ^  ^tr, 
married  since  the  judgment  and  before  the  issuing  of  the  scire  ^^^' 
facias^  the  defendant  moved  to  quash  her  own  writ,  which  was 
granted  without  costs.  || 

(H)  How  far  the  Writ  of  Error  is  a  Supersedeas. 

A  FTER  a  writ  of  error  shewn,  the  plaintiff  ought  not  to  take  a  Keb.  129. 
out  execution,  but  the  defendant  shall  have  Jour  days*  time  (a)  By  the  clerk 
to  get  it  (fl)  allowed,  and  four  days'  time  more  to  put  in  bail,  if  |^y  •"d^w'^^ing  * 
the  case  require  it;  and  if  he  {b)  passes  that  time,  the  writ  of  Vent^/c^^ 
error  shall  be  no  farther  a  supersedeas,  Mod.ii2.S.P. 

and  that  he 

.«,.of  »->»  jceep  the  writ  in  his  pocket,    {b)  That  the  very  sealing  of  tlic  writ  of  error  is  a 

A  to  the  execution.     Mod.  a8.  per  Kelynge.     [A  writ  of  error  is  said  to  be  a  super- 

..oiu  the  allowance;  provided  bail  be  put  in  and  perfected  in  due  time.     Meriton  r. 

tis,  Willcs,  271.     Barnes,  aoj.  S.  C.     Hannot  v.  Farcttes,  /rf.  376.    Juques  v.  Nixon^ 

-  -.  R.  2-'f}      TT:»ul;ins  V.  Innes,  5  Taunt.  204.     But  as  it  is  the  practice  to  sue  out  the  writ 

of  error  bt  iient  is  signed,  the  courts  have  said,  it  shall  not  operate  as  an  allowance 

lijl  the  lii  :  I  tiinlly  signed,  and  the  party  shall  be  allowed  four  days  after  the  signing 

of  th(  1  bail;  for  before  the  judgment  no  bail  can  possibly  justify.    As  to 

fht  ^<  ice,  thai  is  only  material  to  bring  the  party  into  contempt,  if  he  pro- 

to  sue  out  execution  afterwards.     Jaques  v.  Nixon,  i  T.  R.  a 79.    Doe  v.  Bracebridge, 

|Hf  the  defendant,  before  the  allowance,  have  notice  of  the  writ  of  error  being  sued  out 

and  delivered  to  the  clerk  of  the  errors,  it  is  a  supersedeas  from  the  time  of  that  notice. 

Perkins  v.  Woolaston,  i  Salk.  jai.  *  6  Mod.  13a  S.C.    And  a  writ  of  error  is  so  absolutely  a 

mpersedeasy  tliat  after  it  is  allowed,  the  plaintiff  cannot  take  out  a  capias  ad  satisfaciendum 

against  the  principal,  and  get  it  returned  non  est  inveniuSy  in  order  to  proceed  against  the  bail ; 

tapple  V.  Goodfellow,  a  Str..867.    Fitzg.  175.  S.  C.   i  Barnardist.  K.  B.  334.  S.  C.    2  Ld. 

.1567. S.C.    Derisleyv.Deland,  Barnes,  83.    Bayleyr.  Tucker,  aN.R.458.  Nor,  if  the 

ad  satisfaciendum  be  sued  out  before,  can  the  plaintiff  call  for  a  retimi  of  it  after,  the 

mce  of  the  writ  of  error.  Smith  v.  Nicholson,  a  Str.  1186.     i  Wils.  16.  S.  C.    Miller  v. 

;iid,  I  East,  662.  even  though  it  has  previously  lain  four  days  in  the  office:  Perry  v. 

bell,  3  T.  R.  390.  but  in  such  case  the  capias  ad  satisfaciendum  may  be  returned,  so  as  to 

iK  tnc  bail  after  the  writ  of  error  is  determined.    Simmonds  v.  Middleton,  i  Wils, 269.  but 

iee  Derisley  v.  Deland,  ubi  sujira,  conlr.\\ 

Where  judgment  in  o.  formedon  was  pronounced  16  J^ovemb.  Clanrickard  v- 
md  a  writ  of  error  brought  by  the  tenant  bearing  teste  27  No-  Lisle,  Hob. 
'jefiib,  and  then  allowed,  and  in  major  em  cautelam  a  supersedeas  ^^9-  f  ^^^ 
made  out   against  executions,  and  the  demandant  obtained  a 
p^rit  of  seisin,  bearing  teste  9  Octob.  before,   by  warrant  of  the 
ludgment,  which  was  afterwards  entered  but  as  of  Octav,  Mich, 
being  tlie  last  continuance ;  this  being  made  appear  to  the  court, 
and  they  being  satisfied   that  the  judgment  was  pronounced 

G  4  i6Novemb,y 


88  ERROR, 

1 6  Kovemk,  before  which  time  the  defendant  could  not  have  a 
writ  of  seisin,  nor  the  plaintiff  a  writ  of  error,  they  held  this  such 
a  trick  as  would  defeat  any  writ  of  error :  and  therefore  a  new 
supersedeas  was  awarded  against  that  writ  of  execution,  quia 
erronice. 
Mod.  28.  If  a  writ  of  error  is  taken  out  to  remove  a  record  between 

Hushes  and  ^^^^i  and  such  persons,  and  some  of  the  parties  are  omitted  ;  so 
[See^JcrLa-  ^^^^^  ^"  strictness  the  writ  does  not  agree  \vith  the  record,  yet  it 
roche  v.  Wass-  is  notwithstanding  a  supe7'sedeas,  and  no  execution  can  be  taken 
brough,  2  T.  out,  for  the  court  below  (a)  cannot  judge  of  the  fitness  of  it, 
^•737]  though  it  may  be  quashed  in  the  court  ot  which  it  issues, 

record  vaiy  from  the  writ  of  error,  yet  the  inferior  court  ought  to  remove  it.    Vent.  97. 

Ro.Abr.  491.  l^A.  recovers  in  debt  or  damages  against  B.  and  sues  out  a 
Lock  and  Til-  capias  ad  satisfaciendum  against  B,  which  is  returned  noil  est  in^ 
ard,  per  xientus^  upon  which  a  scire  facias  is  awarded  against  the  bail  and 

Joties^  cant.  returned,  and  after  a  second  scire  facias  awarded,  but  not  re- 
the  opinion  of  turned ;  B,  brings  a  writ  of  error  on  the  principal  judgment ; 
Bramj)ston.  this  is  no  Supersedeas  as  to  the  proceedings  against  the  bail,  but 
court  on  mo-  ^^^^  ^^^ond  scire  facias  may  well  be  returned,  and  the  plaintiff 
tion,  will  stay  ^^^  proceed  thereon,  notwithstanding  the  writ  of  error,  which, 
proceedings  affecting  only  the  principal  judgment,  is  distinct  from  the  pro- 
against  the       ceedings  against  the  bail.  * 

a  Ro.  Abr.  So,  if  a  man  recovers  against  J»  S,  and  on  a  scire  facias  bath 

491-  judgment  against  the  bail,  and  the  bail  bring  a  writ  of  error  of 

the  judgment  on  the  scire  facias ;  this  shall  be  no  supersedeas  a^ 
to  the  principal  judgment,  and  therefore  the  plaintiff  may  take 
out  execution  against  the  principal. 
^^nwell  V.  II  In  the  King's  Bench,  if  the  defendant  bring  a  writ  of  error, 

643.  TasweH  ^^^^  ^^^^  plaintiff'  bring  an  action  on  the  judgment  and  recover, 
V.Stone,  he  cannot  sue  out  execution  on  the  second  judgment,  till  the 

4  Burr.  2454.    writ  of  error  be  determined.     But  in  the  Common  Pleas,  {b)  the 
But  see  Fisher  plaintiff  may  take  out  execution  on  the  second  judgment,  not- 
i*Str°!^5a6°"'      withstanding  the  writ  of  error,  unless  the  defendant  move  to 
(^)Humphreys  ^^^^  ^^^  proceedings. 
BaS^'' ao  ^s"c  '  *°**    ^''^'"'^"  '*  Tuckwell,  Willes,  183.   .Clarkson  v.  Physick,  Id.  184. 

?  ChST''"'  ^"  *^^  ^^"^^  ^^  ^^^^^  ^^  ^^^^^*  *^^  determined,  that  taking  J 
1  P.  Wms.  ^"^  execution  against  the  bail  below,  pending  a  writ  of  error  in  * 
685!         *       parliament,  is  a  contempt,  and  breach  of  privilege.  0 

M^^slf  ^"^d*^''  ^^  ^  ^^^  ^^'^"^  ^  ^^'^^  ^^  ^^^^^  °"  ^  judgment,  but  does  not 
Whitestone  ^^"^^^e  the  record  within  six  days,  this  shall  be  no  supersedeas, 
adjudged  ^/r  ""^  execution  may  well  be  taken  out,  for  it  appears  that  the  writ 
cur,  of  error  is  merely  for  delay. 

sSea^dVhel^*"^'^'^^^^  aj^m/aaVzs  on  a  judgment  against  5.,  the  sheriff 

ton,  per  cur. 

(c)  II"  Which       jj      r'   11  i_  --,  -w   »..^  «**^ii*ji  a  oKjJci Cicucui  \jn  a  wiit    wi    ciivxy 

reason  »  says    ^'  shau  have  the  goods  again,  for  by  this  seizure  no  property  is 
Lord  c.  J.       altered,  {c)  ''  r    r     j 


takes  the  goods  of  B.  into  his  hands;  but  before  any  sale  of 
D^!?^'„ii  u       yr^  ^^  l^^  sheriff"  a  supersedeas  on  a  writ  of  error, 

rty  is 

being 
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**  being  a  true  one,  I  give  no  credit  to  thii  case."  Willes,  a8i.  An  execution  being  an  entire 
thing,  cannot  \m  superseded  after  it  is  once  be^n ;  therefore,  if  a  writ  of  execution  be  exe- 
cuted before  a  writ  of  error  allowed  or  notice,  it  nmy  be  returned  afterwards :  and  the  utmost 
length  of  time  the  la\v  allows  for  executing  a  writ  is  the  day  whereon  it  is  returnable ;  and  it 
i^  not  executable  any  longer  that  day,  thai»  the  court  »its.  So  long  as  it  is  executable,  but 
not  executed,  the  allowance  of  a  writ  of  error  is  a  supersedeas^  but  not  afterwards.  Perkins 
V.  Wooiaston,  i  Salk.  ;,2i.  See  Baker  v.  Bulstrode,  i  Ventr.  255.  Meruon  v.  Stetens,  Willes, 
271.  Barnes,  205.  S.  C.  Where  a  writ  of  execution  was  sued  out  before,  but  executed  after, 
the  allowance  of  a  writ  of  error,  served  on  the  sheriff  and  tiie  party,  the  court  cf  King's  Bench 
would  not  set  it  aside,  because  the  plaintiff  in  error  had  not  put  in  bail.  But  the  part^  taking 
out  execution  ufttr  the  allo>%'ance  of  a  writ  of  error,  and  beSore  bail  out  in,  does  it  at  his 
peril ;  for  if  the  writ  of  error  is  regularly  followed  up,  the  execution  will  be  set  aside.  Lane 
V.  Bacchus,  a  T.R.  44.  fl 

If  a  writ  of  error  is  brought  returnable  into  the  Exchequer-   R0.Abr.49a* 
cliamber,  which  is  allowed  by  the  clerk  of  the  errors,  and  a  sw-  JJ^^^*  '^^9' 
pcrscdeas  granted  thereupon ;  but  the  record  is  not  marked  by   ga^^yj     rl^ 
the  clerk  of  the  erroi-s,  as  the  usage  is,  nor  notice  thereof  given    Burr.  Rep. 
to  the  attorney  of  the  other  side ;  but  these  matters  are  omitted,    340.] 
because  the  attorney  was  not  known,  nor  the  number-roll  of 
the  record;  yet  this 4s  a  good  supersedeas  in  law,  so  that  if  exe-    Supra  ace 
cution  be  awarded  and  executed,  it  is  erroneous,  and  a  super' 
sedeas  shall  be  awarded  quia  erronice  emaiiavit :  but  it  is  no 
contempt  in  tlu?  attorney  in  taking  out  execution,  he  having  no 
notice  of  tlie  writ  of  error,  and  the  roll  not  being  marked. 

It  seems  clearly  agreed,  that  an  action  of  debt  may  be  brought    10  H.  6.  6. 
upon  a  judgment   in  B.  If.,  notwithstanding   a  writ  of  error   *  Ro.  Abr. 
brought  in  the  Exchequer-chamber;   for  though  such  writ  of  p^°*    ^*^*' 
error  be  a  supersedeas  to  the  execution,  yet  the  duty  remains   and  Tomlin- 
upon  record;  and  it  is  but  reasonable  the  party  should  have  this  son,  Sid.  2^6. 
remedy  for  his  damages  for  forbearance.     [But  (a)  execution   Lev.  ly.Keb. 
cannot  be  sued  out  upon  the  second  judgment  until  the  writ  of  "^*  g  p-^*": 
error  be  determined;]   || though  it  is  otherwise  in  the  Common  judged^i-aper 
Pleas  [b) ;  but  even  there,  the  allowance  of  the  writ  on  a  judgment  and  Bright- 
of  nil  dicit^  is  so  entirely  a  supersedeas  to  a  subsequent  writ  of  ^^^'-    ^^J/*^- 
execution,  tliat  if  it  be  sued  out  and  returned  pending  the  writ   J"*  ^       ' 
of  error,  all  proceedings  thereon  against  the  bail  may  be  set  aside  Vent.372.*S.P. 
upon  motion.  .  4  Mod.  247. 

Dighton  and 
Granvil,  S.  P.    (a)  Benwell  v.  Black,  3  T.  R.  643.    Taswell  v.  Stone,  4  Burr.  3454.    But  see 
Fisher  V.  Emerton,  i  Str.  526.  contr.     {b)  Humphreys  v.  Daniel,  Barnes,  aoa.    Robinson  v. 
Tuckwell,  Willes,  183.    Clarkson  v.  Physick,  Id,  184.    Barnes,  ao3.  S.  C. 

Though  the  courts  will,  upon  motion,  stay  proceedings  in  an  Smith  v.  Shep- 
action  on  the  judgment,  where  a  writ  of  error  is  depending;  herd, 5  T.R. 9. 
yet  such  motion  cannot  be  made  until  the  defendant  has  put  in  ^*^^o?"'T'"^l^ 
bail  to  the  action.     Nor  is  it  then  a  mere  motion  of  course ;  and  ^-p  ^  g 
therefore  the  application  will  not  be  attended  to,  where  the  writ  Kempland  r. 
of  error  is  obviously  for  the  purpose  of  delay  (c),  or  is  sued  out  Macauley,^ 
against  good  faith  (rf),  or  is  returnable  of  a  term  previous  to  the  \J'  ^*  ^^^' 
signing  of  final  judgment.  W  S.Tt.S. 

714.  Box  V.  Bennett,  i  H.  Bl.  43a.  Mitchell  v.  Wheeler,  a  H.  Bl.  30.  Miller  v.  Cousins, 
a  B.  &  P.  308.  Spooner  v.  Garland,  a  M.  «fe  S.  474.  Hawkins  v.  Snuggs  iti  476.  id)  Catet 
V.  West,  %  T.  R.  183.    {e)  Cook  v.  Horrock,  Barnes,  197. 

But 
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Harrison  V.  But  the  Court  of  King's  Bench  will  not  permit  execution  to 

Grote,  6T.R.  \^q  t^ken  out,  pending  a  writ  of  error  in  parliament,  on  the 
400-  ^^f^-  ground  that  the  writ  is  brought  for  delay,  merely  because  the 
Te^Iuus  defendant  suffered  judgment  to  be  affirmed  in  the  Exchequer- 
Rawlinsv.  chamber  without  any  objection.  And  they  will  not  mfer  that 
Perry,  i  N.  R.  ^  writ  is  brought  for  delay  from  its  having  been  sued  out  before 
^^'^'  final  judo-ment  signed.     Nor  can  execution  be  taken  out  in  the 

Common* Pleas,  because  the  defendant's  attorney  has  declared 
that  the  debt  would  be  settled,  and  that  time  was  all  the  de- 
fendant wanted.  I| 

(I)  To  what  Court  a  Writ  of  Error  lies  :  And  herein, 
I.  Of  Writs  of  Error  into  Parliament, 

(a)  Show, Pari.  H'^HE  court  of  Parliament  is  the  supreme  court,  where  an- 
Cases,  24,  no.  A  ^.j^jj^jy  causes  of  great  consequence,  as  between  the  magnates 
Raym.  330.  regni^  were  heard  and  determined.  Hence  the  House  of  Lords 
a  Jon.  99.  is  the  dernier  resort,  to  which  a  writ  of  error  lies  ;  and  therefore 
*  Lev.  232.  (^)  jf  a  ^rit  of  error  is  brought  of  a  judgment  in  the  King's 
cord  come^^^'  ^^^^^  ^^^o  ^^^  Exchequer-chamber,  and  there  the  judgment  is 
into  parlia-  reversed,  yet  a  writ  of  error  lies  of  such  judgment  into  {b)  parlia- 
ment upon  a  ment,  and  the  lords  may  reverse  such  second  judgment. 
writ  of  error, 

the  king  may  assign  certain  earls  and  barons,  and  with  them  the  justices,  to  determine  the 
matter.  azE.  3.  3.  Ro.  Abr.  789.  2  Bulst.  164.  For  the  form  of  the  writ,  v\dc  Show, 
pi.  12.  and  for  the  manner  of  proceeding  thereon,  v^  Moore,  834.  Cro.  Ja.  341.  Codb- 
450.    Ro.  Rep.  14,  15.    Noy,  76.    Raym.  5.  383. 

37  H.  6. 13.  So,  a  writ  of  error  lies  into  parliament  upon  a  judgment  given 
ri^E.4.9-  Ro^  in  B.  jR.,  either  in  a  cause  brought  there  by  writ  of  error,  or 

the  malfner  of  Originally  commenced  there. 

obtaining  and  proceeding  upon  such  writ  of  error,  vide  4  Inst  »i.    Godb.  147.     Bulst.  162. 

166.    Moore,  834.  p.  1 122. That  a  wr!l  of  error  may  be  returnable  ad  pn  m 

parliamenti.    Dyer,  375.    Rast.  Ent.  805. But  no  supersedes  ought  to  1  11 

a  writ  of  error  returnable  ad  proximum  parliament  urn.     Vent.  31.     Sid.  413. >>  m  of 

error  in  parliament  is  no  supersedeas,  if  it  be  not  transcribed  in  fourteen  days,  and  the  parlia- 
ment be  dissolved.    Bunb.  64. If  error  is  brought  in  parliament,  though  the  house  « 

prorogued,  and  the  record  has  not  been  transcribed,  the  court  will  not  on  motion  grant  leave 

to  take  out  execution.    Bunb.  131. If  error  in  parliament  is  not  transcribed  in  fourteen 

days,  the  defendant  in  error,  on  motion,  shall  be  at  liberty  to  take  out  execution  if  it  is  not 
transcribed  and  certified  in  eight  days.    Bunb.  69. 


S  ^ithfeman  ""*        ^^^  though  upon  a  judgment  in  the  King's  Bench,  since  the 
i^S^aund!^r46.    ^^  ^^*  ^'  ^'  ^^^  P^^^^  "^^^  ^^^^^  either  to  bring  a  writ  of  error  in 
Redman  v.       ^^^^  Exchequer- chamber,  or   in  parliament ;  yet,  if  the  cause 
Edolph,  I  Sid.  comnaeuced  in  the  King's  Bench  by  (c)  original  writ,  there  lies 
Phtiips*  V*         ^^  ^^^^  ^^  ^^'^^  ^"^  ^"^^  parhament.     Also,  if  he  elects  to  bripg 
Bury;  Carth.     f^^.^^^  ^"^°  ^^^  Exchequer-chamber,  regularly,  he  cannot  after 
180.  S.  P.    in  mng  error  into  parhament  upon  the  first  judgment. 
Wilson  V.  Lawes,  Comb.  295.  Lord  Holt  says,  «  It  hath  obtained  that  no  writ  of  error  Heth 
m  the  Exchequer-chamber,  where  the  action  was  commenced  here  by  original,  but  I  never 
understood  the  reason  of  it.»    The  words  of  the  statute,  §  2.  are,  «  That  where  any  judg- 
ment shall  be  given  m  the  said  court  of  the  King's  Bench  in  a»y  smt  Jirst  commenced  therer 
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Tlie  reason  would  seem  to  be,  that  the  luit  in  this  case  is  not  fir»t  commenced  in  the  King's 

( ause  it  is  founded  on  the  original  writ,  which  issues  out  of  Cbaiicery.    And  for  a 

n,  a  writ  of  error  lies  not  in  the  Exchequer-chamber  upon  a  judgment  affirmed  on 

error  in  the  King's  Bench,  but  must  be  brought  in  the  House  of  Lords.     Heydon's  case, 

a  Bulstr.  162.    Hancy  v.  Williams,  x  Ro.  Rep.  264.    Hartop  v.  Holt,  i  Salk.  a63.ll 

And  therefore  it  seemsy  that  if  a  writ  of  error  is  brought  upon  Vide%fioM)T. 
a  judgment  in  the  Exchequer-chamber,  where  the  ju^ment  is  49a«aLev.a32. 
affirmed,  and  after  error  is  brought  upon  the  same  judgment  in 
tho  parliament,  tliis  writ  of  error  is  no  supei sedeas s  but,  if  the 
of  error  Is  brought  upon  the  judgment  in  the  Exchequer- 
--.„aiber,  it  is  a  supersedeas, 

[By  5  12.  of  tlie  statute  of  6  Ann.  c.  26.,  which  established  a  See  the  statute 

t  of  Exchequer  in  Scotland*  a  writ  of  error  is  iriven  from  48  G.  3.  c.  151, 

^  ,         ^,.  ^  -,  °  concemmg 

court  to  parhameut.]  3pj^,,  ^o  the 

House  of  Lords  from  the  Court  of  Session  in  Scotland. 

II  Since  the  union  with  Ireland  a  writ  of  eiTor  lies  from  the 
superior  courts  in  that  country  to  the  House  of  Lords. 

Tliere  must  be  a  warrant  for  the  writ  of  error  from  the  crown  ;  a  Tidd*s  Pr. 
and  where  it  is  against  the  king,  ihc^fial  of  the  attorney-general  1103. 
must  be  obtained,  upon  a  petition,  setting  fordi  the  errors  in- 
tended to   be  assigned,   accompanied   with  a   certificate  fix)iti 

nsel,  that  they  are  real  errors.     This  practice  was  anciently  Sav.  131. 
i,  as  a  mark  of  decency  and  respect;  and  though  it  appears  Salk.  264. 
to  liave  been  laid  aside  in  the  time  o(  the  usurpation,  yet  it  has 
since  been  revived.     It  was  not  till  the  year  1640  that  writs  of 
error  first  began  to  be  made  out  ex  officio ;  and  except  in  the 
of  the  cix>wn,  the  practice  hath  oeen  ever  since  continued 
out  law  or  warrant,  as  is  noticed  by  Lord  Hale  in  the  fol- 
lowing extract. 

The  writ  of  error  in  the  ordinary  courts  of  justice  is  breve  de  Hale's  Lords' 
cursu,  and  grantable  in  Chancer}^  of  course ;  and  so  is  the  writ  ^"sdiction, 
of  error  in  parliament  as  to  some  purposes,  and  therefore  made  ^*  *5**'^* 
by  the  cursitor ;  but,  considering  that  the  court  of  parliament 
is  an  extraordinary  court,  whose  principal  end  is  to  adN-ise  the 
king  circa  ardua  regni ;  that  such  writs  may  be  brought  there 
for  delay,  and  without  any  just  cause ;  that  the  proceedings  in 
}>arliament  must  necessarily  be  dilatCMy  and  expensive  in  respect 
of  the  intervention  of  publick  business,  and  their  frequent  ad- 
journments, prorogations,  and  dissolution;  and  that  suits  for 
error  in  parliament  are  for  the  most  part  upon  judgments  given 
in  the  highest  court  of  ordinary  justice,  the  court  of  King's 
Bench,  where  the  proceeding  is  coram  ipso  rege,  and  where  the 
causes  are  discussed  by  judges  of  great  learning  and  experience; 
all  these  reasons  considered,  the  writ  of  error  in  parliament  ought 
not  to  pass  the  seal  without  a  petition  or  bill  to  the  king,  and 
that  bill  signed  by  him.  And  the  writ  itself  was  anciently,  and 
still  ought  to  be  per  regem,  or  per  'iscarrontum  domini  regis  ;  and 
this  appeal's  expressly  by  the  books  of  22  E.  3.  i  H.  7. 19.  Flour- 
dew's  case;  and  Dy.  375.  and  by  the  constant  indorsement  of 
these  writs,  viz.  per  regem.    And  this  course  anciently  obtained 

till 
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till  the  long  parliament ;  where,  by  reason  of  the  king's  absenc<^ 
he  who  then  exercised  the  office  of  attorney-general  did  grant 
his  warrant  to  the  cursitor  for  the  making  of  writs  of  error  re- 
turnable in  parliament,  and  the  writ  was  indorsed  per  warran/wn, 
attotmafi  domini  regis  generalis.  And  upon  that  account  it  hath 
been  also  practised  since  the  Restoration,  which  is  an  error,  and 
ought  to  be  reformed. 
1  Tidd's  Pr.  The  writ  of  error  is  now  obtained  of  the  cursitor,  as  in  other 

1106.  Lill.  cases ;  and  if  the  parliament  be  sitting  is  made  returnable  before 
Entr.  248.254.  the  king  in  his  present  parliament  si7ie  dilatimie ;  \i  prorogued, 
I  Ventr.  31.  ^^  ^^^  ^^-^^  session ;  or  after  a  dissolution,  at  the  next  parliament , 
266.   I  Mod.    speci^ing  the  day  when  it  is  to  be  holden.|| 


Z06. 


2.  Of  Writs  of  Eiror  into  the  ExchequcT'Chamber. 

As  no  writ  of  error  lay  of  a  judgment  in  the  King's  Bench, 
but  in  parliament,  and  as  the  subjects  were  often  disappointed 
of  their  writ  of  error  by  the  not  sitting  of  parliament,  or  by 
their  being  employed  in  publick  business  when  they  did  sit; 
therefore, 

By  the  27  Eliz.  c.  8.,  reciting,  "  that  erroneous  judgments 
"  ^iven  in  the  court  called  the  King's  Bench  are  only  to  be  rc- 
"  formed  in  the  High  Court  of  Parliament ;  which  court  of 
"  Parliament  is  not  in  these  days  so  often  holden  as  in  ancient 
"  time  it  hath  been,  neither  yet  (in  respect  of  greater  affairs  of 
*'  this  realm)  such  en'oneous  judgments  can  be  well  considered 
"  of  and  determined  during  tlie  time  of  the  parliament,  whereby 
"  the  subjects  of  this  realm  are  greatly  hindered  and  delayed  of 
"  justice  in  such  cases,  it  is  enacted.  That  where  any  judgment 
"  shall  at  any  time  hereafter  be  given  in  the  said  court  of  the 
**  King's  Bench  in  any  suit  or  action  of  debt,  detinue,  cove- 
"  nant,  account,  action  upon  the  case,  ejectione  Jimicc,  or  tres- 
"  pass,  first  to  be  commenced  there,  (other  than  such  only  where 
**  the  queen's  majesty  shall  be  party,)  the  party  plaintiff  or  de- 
"  fendant,  against  whom  any  such  judgment  shall  be  given, 
"  may,  at  his  election,  sue  forth  out  of  the  court  of  Chancery 
"  a  special  writ  of  error  to  be  devised  in  the  said  court  of  Chan- 
«  eery,  directed  to  the  chief  justice  of  the  said  court  of  the 
"  King's  Bench  for  the  time  being,  commanding  him  to  cause 
"  the  said  record,  and  all  things  concerning  the  said  judgment, 
«  to  be  brought  before  the  jusUces  of  the  Common  Bench,  and 
"  the  barons  of  the  Exchequer,  into  the  Exchequer-chamber, 
"  there  to  be  examined  by  the  said  justices  of  the  Common 
"  Bench  and  barons  aforesaid ;  which  justices  of  the  Common 
"  Bench,  and  such  barons  of  the  Exchequer  as  are  of  the  de- 
«  gree  of  the  coif,  or  six  of  them  at  the  least,  by  virtue  of  this 
"  present  act,  shall  thereupon  have  full  power  and  authority  to 
«  examme  all  such  errors  as  shall  be  assigned  or  found  in  or 
«  upon  any  such  judgment;  and  thereupon  to  reverse  or  affirm 
«^  the  said  judgment,  as  the  law  shall  require,  other  than  for 
"  errors  to  be  assigned  or  found  for  or  concerning  the  jurisdic- 

«  tion 
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'*  tion  of  the  said  court  of  King's  Bench,  or  for  any  want  of 
<bnn  in  any  writ,  return,  plaint,  bill,  declaration,  or  other 
••  pleading,  process,  verdict,  or  proceetling  whatsoever;  and 
"  that  after  the  said  judgment  shall  be  affirmed  or  reversed,  tlie 
"  said  record  and  all  things  concerning  tlie  same  shall  be  re- 
<*  moved  and  brought  back  into  the  said  court  called  the  King's 
•*  Bench,  that  sucn  further  proceedings  may  be  thereupon,  as 
•*  well  for  execution  as  othen^ise,  as  shall  appertain." 

And  it  is  further  enacted,  "  That  such  reversal  or  affirmation  $  3. 
'^  of  any  such  former  judgment  shall  not  be  so  fmal,  but  that 
**  tlie  party  who  findeth  liim  grieved  therewith  shall  and  may 
"  sue  in  the  High  Court  of  Parliament  for  the  further  and  due 
"  examination  of  the  said  judgment,  in  such  sort  as  is  now 
*'  used  upon  erroneous  judgments  in  tlie  said  court  of  King's 
«  Bench." 

This  statute  is  confined  to  tlie  particular  actions  enumerated  a  Tidd*s  Pr. 
therein,  and  does  not  extend  to  actions  of  replevin  (a),  rescous  {b\   "oo.(a)a  Ro. 
scandalum  tnagnatum  (c),  ravishment  of  ward  (d),  or  scire  facias  {e)  /^f  odv  v* 
against  bail,  ^-c. ;  so  that  in  these  actions  error  will   not  lie  in  Yate,  Moore, 
the  Exchequer-chamber,  but  must  be  brought  in  parliament.  694.    (c)Vis- 
In  scire  facias  on  a  judgment  against  the  party  or  his  executors,  ^P'^^  ^^^ 
it  «eems,  that  error  lies  in  the  Exchequer-chamber,  tarn  in  red-  Stephens  Cro 
ditione  judicii,   quam  in  adjudicatione  exectUiofiis  (f)  /  but  not  Car.  14Z.*   Sir 
upon  an  award  of  execution  only,  {g)  W.  Jon.  19a. 

S.  C.  Ley,  8a. 
S.  C.  Earl  of  Stamford  v.  Nedhani,  i  Sid.  143.  a  Ld.  Ra\in.  954.  {d)  Bamefield  v.  Hutchins, 
aRo.  Rep.  134.  {e)  Prowse  v.  Turner,  Yelv.  157.  Vaughan  v.  Williams,  Cro.  Ja.  171. 
Nevill  V.  South,  Cro.  Car.  a86.  Lancaster  v.  Keyleigh,  Id.  300.  Sir  W.  Jon.  345.  S.  C.  Har- 
top  V.  Holt,  I  Ld.  Raym.  98.  But  see  Cockeyn  v.  Hawkins,  Cro.  Eliz.  contra.  {/)  Nevill  v. 
South,  Cro.  Car.  286.  Anon.  Id.  464.  (g)  Bertie  v.  Ciutterbuck,  a  Str.  iioa.  Andr.  aS;. 
S.  C.  by  the  name  of  Crow  v.  Maddock,  Marquis  of  Powis's  case,  3  Atk.  a97. 

But  it  is  said  to  have  been  adjudged,  that  error  lies  in  this  (h)  Whitton 
court  in  an  action  on  the  statute  of  tithes  (//);  but  whether  it  v.  Preston, 
lies  in  debt  on  the  statute  of  usury  was  formerly  doubted  (/),  f-^^^]  M^ 
though  it  is  now  settled  that  it  does(^).     It  lies  in  debt  qui  tarn  j  Ventr.  40. 
on  the  statute  for  absenting  from  church  (/),  because,  though  the  (k)  Lloyd  v. 
king  is  to  have  part  of  the  penalty,  he  is  not  properly  a  party.       Skutt,  DougJ. 

350-   (0  Scott 
V.  Knapton,  Sir  T.  Raym.  375. 

Errors  in  fact,  being  examinable  in  the  King's  Bench,  cannot  Hopkins  v. 
legally  be  assigned  in  the  Exchequer-chamber;  yet,  {m)  if  a  re-  Wei^les- 
lease  of  errors  be  pleaded  in  that  court,  it  would  seem  they  may  ^^    iV&^ 
try  it,  and  award  a  veyiire  under  the  seal  of  the  court  of  Ex-  ^y^  g.  C. 
chequer.  3  Keb.  a8.  S.C. 

Roe  V.  More, 
Com.  Rep.  597.    (m)  Gomez  Serra  v.  Munez,  a  Str.  8ai.    Mosel.  93. 106. 113.  S.  C. 

Although  the  statute  directs  the  record  and  proceedings  to  be  Pecock  v. 
sent  back  into  the  King's  Bench  only  ajiei'  the  jtidgtnent  shall  be  Punter, 
affirmed  or  reversed,  yet,  if  the  plaintiff  in  error  be  nonsuited,  V^  ^^'^^  ^^^' 
or  the  writ  of  error  determines  by  abatement  or  discontinuance,  ^  Anders.  laj. 
the  record   may  be  remitted;    for   the  court  of  Exchequer- 
chamber 
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ERROR. 

(a) Lumley  v.  chamber  {a)  h^ve  no  pcrwer  to  grant  execution;  but  it  must  be 

Nevil,Sty.338.  jj^^  j^  the  King's  Bench.     But  the  judgment  is  not  again  in  the 

^)  Howard  v.  j^^^^y^  Bench  till  a  remittitur  is  entered;  for  without  a  remittitur 

afi.'  ^        *  it  cannot  appear  to  that  court,  but  that  the  writ  of  error  is  still 

(c)  Giggeer's  pending  in  the  Exchequer-chamber  (b) ;  and  therefore,  in  such 

case,  I  Salk.  ^^^^^  [^  jg  usual  for  the  party  succeeding  in  the  original  action  to 

^^4.  move  the  court,  on  an  affidavit  of  the  fact,  for  leave  to  enter  a 

remittitur^  and  take  out  execution,  {c) 

Philips v.Bury,  Where  a  judgment  is  given  against  the  plaintiff  in  the  King's 

I  Salk.  403.    '  Bench,  on  a  special  verdict^  by  which  the  damages  are  assessed. 


iLd.Raym.9.  ^YiQ  Exchequer-chamber  or  House  of  Lords  may,  in  case  of 

^if   Demi  V.  reversal,  give  a  new  and  complete  judgment  for  the  plaintiff  to 

Moore,  recover  those  damages.      But,  {d)  where  the  damages  are  not 

I  B.  &  P.  30.     assessed,  as  when  judgment  is  given  on  dertvuirer^  the  Eixchequc; 

(rf)  Winch-       chamber  or  House  of  Lords  cannot  give  a  new  and  complete 

heSd,^Cro.^^"  judgment,  but  only  an  interlocutory  judgment  qiiod  recuperet  g 

Eliz.  746.         and  the  transcript  being  remitted,  the  court  of  King's  Bench 

Faldowe  v.       will  award  a  writ  of  inquiry,  and  give  final  judgment. 

Ridge,  Cro. 

Ja.307.    Yelv.  75.  S.  C.    Noy,  129.  S.  C.    Witherley  v.  Sarsfield,  i  Show.  115. 

By  31  El.  c.  I.  §  2.  reciting  the  above  act  of  27th  of  Eh'z.  and 
reciting  also  that  "  it  doth  many  times  fall  out,  that  the  full 
"  number  of  the  said  justices  of  the  Common  Bench  and  barori'. 
"  of  the  Exchequer,  so  authorized  by  the  said  statute,  souk 
"  times  for  want  of  health,  sometimes  through  other  weighty 
<«  services  and  earnest  occasions,  cannot  be  present  at  the  days 
**  and  times  of  the  returns  and  continuances  of  the  same  writs  of 
^'  error,  and  by  reason  of  their  absence  and  not  coming,  the 
^^  said  writs  of  error  are  discontinued,  justice  delayed,  and  the 
"  parties  put  to  begin  new  suit,  to  their  great  charges  and  pre- 
"  judice :"  it  is  enacted,  "  That  from  henceforth,  if  the  full 
"  number  of  the  justices  and  barons  authorized  by  the  said  act 
*«  come  not  at  the  day  or  time  of  return  or  continuance  of  any 
"  such  writ  of  error,  that  it  shall  be  lawful  for  any  three  of  the 
*'  said  justices  and  barons,  at  every  of  the  said  days  and  times, 
<*  to  receive  writs  of  error,  to  award  process  thereupon,  to  make 
"  and  prefix  days  from  time  to  time  of  and  for  the  continuance 
"  of  all  such  writs  of  error  as  shall  be  there  returned,  certified 
'«  or  depending ;  and  that  the  same  shall  be  to  these  respects  as 
"  good  and  available  as  if  all  the  justices  and  barons  authorized 
"  by  the  same  act  were  present ;  and  that  the  justices  and  barons 
"  authorized  by  the  said  statute  may,  after  that,  proceed  in  all 
"  those  cases  in  such  sort  to  all  intents,  as  they  may  do  in  other 
"  cases  mentioned  in  the  said  statutes,  any  not-coming  of  any 
"  the  said  justices  or  barons  notwithstanding. 

§S-  .«  Provided  nevertheless,  that  no  judgment  shall  be  given  in 
«  any  such  suit  or  error,  unless  it  be  by  such  full  number  of  the 
«  said  justices  and  barons  as  are  in  that  behalf  authorized  and 
"  appointed  by  the  said  act. 

§  4.  "  Provided  also,  that  the  party  plaintiff  or  defendant,  against 
«  whom  any  such  judgment  hath  been  heretofore   or   here- 

«  after 
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*'  after  shall  be  given  in  the  said  court  of  King's  Bench,  may, 
at  his  election,  sue  in  the  high  court  of  Parliament  for  the 
reversal  of  any  such  judgment  as  heretofore  Iiath  been  used  or 

"  accustomed." II 

3.   or  reversing  Judgments  in  the  Court  of  Exchequer, 

Befo.^   iiiu  aUiiute  of  31  E.  3.  st.  i.  c.  12.  (a)  errors  in  the  4  inst.  72. 
Exchequer  were  sometimes   examined  in  {b)  parliament,    and  Moore,  566. 
sometimes  before   commissioners,  by  force  of  the   kind's  writ  ^^^  V^^     . 
under  the  great  .eal.  7TJ::SX 

judgment  in  the  Exchequer  in  the  a4th  of  Elizabeth,  Manwood  said.  This  court  is  erown 
to  be  of  little  r^ard;  for  in  two  hundred  years  there  were  but  six  writs  of  error,  and  now 
there  are  as  many  in  every  term.    Sav.  31.    {b)  Ro.  Rep.  14,  15. 

By  that  statute,  "  It  is  accorded  and  established  that  in  all  (c)  The  king 
"  cases  touching  the  king  (c)    or  other  persons,  where  a  man  may  have  error 
"  complaineth  of  error  made  in  process  in  the  Exchequer,  the  "^®*  ^*^  ^*'* 
"  Chancellour  [d)  and  Treasurer  (fc)  cause  (/)  to  comebefore  them  (^j  b^^^,  ^^ 
"  in  any  chamber  of  council  nigh  the  Exchequer  the  record  of  c.  i.  the  not 
"  the  process  out  of  the  Exchequer,  and  take  to  them  *  justices  coming  of  the 
"  and  other  sace  persons,  such  as  shall  seem  to  them  fit  to  ce'if^jur  "^ 
"  be  taken ;  and  cause  also  to  be  called  before  them  the  Barons  j^rd  treasurer, 
•*  of  the  Exchequer  to  hear  their  informations  and  the  reasons  or  either  of 
"  of  their  judgment,  and  thereupon  duly  examine  the  business ;  them,  at  any 
**  and  if  any  error  be  found,  correct  it,  and  amend  the  rolls,  j^^^nment 
"  and  after  send   them   into   the  Exchequer  in  order  to    do  ghall  be  no 
"  thereof  execution  as  appertaineth."  discontinu- 

ance, so  as 
one  of  them,  or  both  chief  justices  come,  and  are  present. — But  this  statute  not  providing 
remedy  where  they  came  not  at  the  return  of  the  writ  of  error,  vide  %  Leon.  59.  it  was 
enacted  by  16  Car.  2.  c.  2.  that  if  the  chief  justices,  or  either  of  them,  or  the  chancellour 
or  treasurer  shall  not  come  at  the  return  of  the  writ  of  error,  it  shall  be  no  abatement  or  dis- 
continuance ;  but  no  judgment  shall  be  given,  unless  both  chancellour  and  treasurer  shall  be 
present,  (e)  Intended  of  the  treasurer  of  England^  and  at  the  time  of  making  this  statute, 
the  offices  of  treasurer  of  England  and  of  the  Exchequer  were  in  several  hands.  {/)  Though  the 
barons  onk  are  judges,  yet  the  treasurer  together  with  them  hath  the  custody  ot  the  records, 
and  therefore  the  writ  of  error  is  to  be  directed  to  him  and  the  barons,  and  it  is,  though  the 
lord  treasurer  and  treasurer  of  the  Exchequer  are  the  same  person.    4  Inst.  105.     Sav.  35, 

36. *If  the  chancellour  and  treasurer  do  not  call  in  the  other  justices,  it  seems  to  be 

error.    S  H.  7.  13. 

In  the  Bankers^  case  adjudged  in  the  Exchequer,  which  came  Carth.  388. 
before  the  lord  keeper,  ^c,  pursuant  to  the  above  statute,  the  Videthe^ 
lord  chancellour  and  three  of  the  judges  were  of  opinion,  that  ^^^^^  ca«e. 
the  judgment  of  the  Exchequer  should  be  reversed ;  and  then 
the  question  was,  whether  the  judgment  of  the  court  should  pur- 
sue the  opinion  of  the  majority  of  the  judges,  or  that  of  the 
lord  keeper  and  the  three  judges  ?  And  three  of  the  judges  were 
of  opinion,  that  the  majority  of  the  judges  should  govern  this 
judgment;  but  the  others  being  of  a  contrary  opinion,  the  jndg- 
ment  was  reversed,  which  was  pronounced  by  my  Lord  Keeper 
Somers, 

[A  writ 


96  ERROR. 

Rex  V.Cotton,       [A  writ  of  error  from  a  judgment  in  the  court  of  Exchequer 
a  Ves.  298.       jgg^gj  returnable  in  the  Exchequer-chamber,  pending  which  the 
farker,  142.     ^i^^^^^ff  j,^  ^^.^,01.  ^jg^.  whereby  the  writ  abated.     Lord  Chan- 
cellour  Hardwicke,  and  the  two  Chief  Justices  Lee  and  Willes, 
'  were  of  opinion,  that  the  new  writ  could  not  be  properly  to  the 
Excheqiier-chamber,    because  the  record  did   not  reside  with 
them,  and  the  words  of  the  writ  are  record,  quod   coram  xx)bis 
residet  ,•  for  only  a  transcript  of  the  record  is  sent  into  the  Ex- 
chequer-chamber, and  the  record  itself  remains  in  the  court  of 
Exchequer.     But  the  court  made  a  rule  for  a  remittitur  to  be 
entered  on  the  record,  together  with  a  suggestion  of  the  death.] 

4.  Of  Writs  of  Eiror  into  the  Kiri^s  Bench. 

{a)  II  Except  in  The  court  of  King's  Bench  superintends  the  proceedings  of  all 
London,  and  other  inferior  courts,  (a)  and  being  the  king's  own  court  in 
some  other  ^hich  he  formerly  sat  in  person,  by  the  plenitude  of  its  power 
77^741^  ^  "^^  corrects  the  errors  of  those  courts.  Hence  it  is,  that  (6)  a  writ 
(Jb)  34  Ass.  7.  of  error  lies  in  this  court  of  a  judgment  given  in  the  (f )  King's 
37  Ass.  5.  Bench  in  id)  Ireland. 
Ro.Abr.  74^. 

F.  N.B.-az.  but  for  this  vide  4  Inst.  356.  Keilw.  ao2.  5  Co.  18.  a.  Calvin's  case,  Leon.  5,^. 
Yelv.  118.  Style,  386.  Vaugh.  290.  40a.  and  per  Ro.  Rep»  17.  it  is  said,  per  Coke,  that 
Ireland  was  annexed  to  the  crown  of  England  by  conquest,  and  therefore,  &c. ;  but  Q. 
a  Bulst.  163.  —  It  lies  not  in  the  parliament  of  Ireland,  Ro.  Rep.  it.  per  Coke,  (r)  Upon  a 
judgment  in  Banco  there,  it  must  be  brought  in  Banco  Regis  here,  &c.  F.  N.  B.  ai.  Yclv.  118. 
[By  Stat.  23  Geo.  3.  c.  28.  J  a.  no  writ  of  error  or  appeal  from  tlie  courts  in  Ireland  shall 
be  received  or  adjudged  in  any  court  in  this  kingdom.]  ||  But  since  the  Union  a  writ  of 
error  lies  from  the  superior  courts  in  that  country  to  the  House  of  Lords,  jj  (d)  Upon  a 
judgment  in  Calais^  when  under  the  subjection  of  the  king  of  England,  a  wnt  of  error  lay 
in  B.  R.    4  Inst.  282.    Raym.  174.  S.  P.  cited.    Vaugh.  290.  402.  b. P.  cited;  but  yet  vide 

Keilw.  202.  S.  P.  cofU. But  it  lies  not  upon  any  judgment  in  Scoflandy  because  a  distinct 

kingdom,  and  governed  by  distinct  laws.  Snow.  Par.  Cases,  33.  Vide  iupra  as  to  the  Court 
of  Exchequer  in  Scotland. 

Ro.Abr.  744-5.       So,  a  writ  of  error  will  lie  of  a  judgment  given  in  Chancery  on 
Ro.  Rep.  287.   the  common  law  side,  called  the  petty-bag,  as  upon  a  scire  facias 
4^Inst!  80!        "P^^  ^  recognizance,  although  both  courts  were  before  the  king 
Dyer,  315.       himself,  and  to  [e)  some  purposes  are  the  same. 
4*  vide  Moore, 

570.  pi.  778.  (ej  As,  if  issue  be  joined  in  Chancery,  it  must  be  tried  in  the  King's  Bench, 
and  the  record  delivered  over  per  proprim  manta  of  the  chancellour.  2  Saund.  23.  a  Keb. 
621.  Lev.  283.  Sid.  436.  Mod.  29.  Jefferson  and  Dawson.  [No  traces  of  any  writ  of 
error  being  actually  brought  from  the  common  law  side  of  the  court  of  Chancerv  into  B.  R. 
are  to  be  met  with  later  than  the  fourteenth  year  of  Queen  Elizabeth,  A.  D.  15  72.  Dy.  315. 
And  Lord  Keeper  North  in  1682  declared,  that  no  such  writ  of  error  lay,  that  the  books 
were  founded  only  on  the  single  opinion  of  Lord  Duer  in  the  above  case,  and  that  he  would 
grant  mjunctions  against  them,  i  Vern.  131.  i  Eq.  Cas.  Abr.  129.  This  opinion  of  the 
Lord  Keeper,  Sir  W.  Blackstone  says,  seems  not  to  have  been  well  considered.  However, 
there  are  respectable  authorities  in  confirmation  of  it.  Lamb.  Archion.  69.  The  opinion  of 
Mr.  Justice  Choke,  37.  H.  6.  13.  b.  and  11  E.  4.  9.  a.  Bro.  tit.  Error,  pi.  95.  At  the  same 
time  It  niust  be  acknowledged,  that  the  learned  commentator  cites  authorities  equally 
respectable  in  opposition  to  it.  18  E.  3.  25.  27  Ass,  24.  29  Ass.  47.]  ||  In  the  case  of 
Foxwith  V.  Tremaine,  I  Ventr.  102.  one  of  the  points  there  resolved  by  the  court  of  King*« 
Bench  was,  that  a  wnt  of  error  did  lie  out  of  the  petty-bag  into  that  court  on  an  error  in 

If 
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If  a  peer  be  attainted  before  the  lord  high  steward,  a  writ  of  Sid.  ao8. 
error  lies  in  the  King's  Bench  of  such  attainder,  and  the  party  Lev.  149. 
has  no  other  remedy.  *  i'l  Twisdm. 

•'  ♦  Error  lies  m 

parliament,  upon  an  attainder  for  treason ;  for  though  the  stat.  j  ^  H.  8.  lo.  says,  that  judg. 
ment  of  attainder  by  common  bw,  shall  be  of  as  good  force,  as  if  done  by  authority  of  par- 
liament, thii  shall  be  intended  of  a  lawful  attainder.  Hale's  Hist.  Pow.  and  Jurisd.'  of  Par- 
liament, 19.    4  Inst.  21. 

\. 

A  writ  of  error  Hes  of  a  judgment  in  the  Common  Pleas  into  4  Inst  m. 
the  King's  Bench,  which  only  can    correct  the  errors  of  that 
court,  and  from  thence  into  parliament. 

A  writ  of  error  lies  into  tl>e  King's  Bench  of  a  judgment  in  a  4  In&t.  214. 
county  palatine ;  for  though  these  are  superior  courts  and  have  223.  Ro.  Abr. 
jwa  regalia,  yet  their  jurisdiction  is  derived  from  the  crown.         745- 

If  an  erroneous  judgment  be  given  in  Durham  in  the  Chan-  4  Inst.  218. 
eery,  upon  proceedings  according  to  the  common  law,  or  before 
the  justices  of  the  bishop,  a  writ  of  error  lies  before  the  bishop 
himself^  and  if  he  give^  an  erroneous  judgment,  error  lies  in 
B,  R, 

If  the  justice  in  eyre  gives  an  erroneous  judgment  at  a  justice-  4  Inst.  297. 
seat  in  a  forest,  a  writ  of  error  lies  thereupon  in  B,  R, 

By  the  34  &  35  H.  8.  c.  26.  §  1 13.,  errors   in  judgment  in  («)  In  eject- 
pleas  real  and  {a)  mixt,  before  the  justices  in  their  Great  Sessions  JJ^'Ji'^f 
in  Wales,  shall  be  redressed  by  error  in  B.  R,  in  England;  but  ^^^e,  Moore 
errors  in  pleas  personal  shall  be  reformed  before  the  {b)  President  248.*pl.  391/ 
and  Council.  adju<ted. 

Cro.  Eliz.  104. 
adjudged.  (It)  This  court  is/lissolved  by  the  statute  of  i  W.  &  M.  stat.  i.  c.  27.,  and  by  the 
same  act,  errors  in  pleas  personal  are  to  be  redressed  as  errors  in  pleas  real  and  mixed  were 
by  34  &  35  H.  8.  c.  26. 

5.  Cff  Writs  of  EfTor  into  the  Common  Pleas  and  Inferior  Courts. 

If  an   erroneous  judgment  be  given  in  (c)  London,  or  other  F.  N.  B.  44. 
place,  which  is  a  court  of  record,  the  party  grieved  shall  have  a  (^)  Though 
writ  of  error,  and  this  writ  may  be  returned  into  the  Common  f^"^''^^  "^' 
Pleas,  or  into  the  King's  Bench,    at  Uie  pleasure  of  him  who  a  judgment 
sueth  the  same.  given  in  Lori" 

don,  yet  it  lies 
upon  a  judgment  given  at  Newgate,  which  is  upon  commission  in  their  sessions.     2  Leon. 

107.  so  held,  and  vide  2  Ro.  Rep.  97.     2  Lev.  223.-|- f  If  error  be  of  a  judgment  in  the 

sheriflTs  court  in  London,  it  shall  be  before  the  mayor  and  sheriffs  in  the  hustings.  4  Inst. 
248.    F.  N.  B.  22.  (H.)     Vide  Priv.  Lond.  164.  168. 

No  writ  of  error  lies  in  Banco  or  Banco  Regis,  upon  a  judg-  4  Inst.  224. 
ment  given  within  the  Five  Ports;  but  by  custom  such  judgment  See  the  courtt 
is  examinable  by  bill  in  nature  of  a  writ  of  error  coram  domino  p  ^*"^^^ 
aistode  seu  guardiano  quinque  portuum   apud  curiam   suam    de 
Shepxvai/, 

If  a  judgment  be  given  in  the  court  of  Stannaries  of  the  duchy  Ro.  Abr.  745* 
of  Corwdoall,  [d)  no  writ  of  error  lies  upon  this  iii  Banco  or  Ba?ico  ]-  ^o-  (^)That 
Regis,  because  it  hath  not  been  used ;  but  of  this  there  may  be  J^'^^grj^^^ch- 

Vol.  III.  H  an 
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ingthe  Stan-    an  appeal  to  the  guardian  of  the  Stannaries,  and  fromliim  ta 
naries;  other-  ^he  prince;  and  when  there  is  no  prince,  to  the  king's  council, 
wise,  upon  a  «,„  r,»i.-r---i. 

iudgment there  given  upon  collateral  matters.  -?  Bulst.  iZ^.per  Coke  chief  justice,  said  to 
have  so  been  resolved  upon  a  conference  by  all  the  judges,  as  is  seen  recorded  in  Chancery  in 
the  petty-bag  office.    Q.  Owen.  8.     Sid.  %zz, 

Ro.  Abp.  745.        A  writ  of  error  lies  in  the  Common  Pleas  upon  a  judgment 

but  vide  Leon,  giyen  before  the  judges  of  assise. 

X59.    Dyer,*  250;    Moore,  78.    And.  12.    N.  Bcndl.  153.    Cro.  Eliz.  26.    Carter,  223. 

18  E.  3. 14.  Upon  ajudgmcnt  given  in  the  Hustings  in  London^   a  writ  of 

Ro.  Abr.745.    error  lies  at  St,  Martm\  before  certain  justices. 
Lev.  309. 

a.  Saund.  253.  S.  P.  and  that  upon  a  judgment  of  the  said  iustices,  a  writ  of  error  lies  in  par- 
liament, vide  2  Leon.  107.    It  lies  not  from  the  courts  of  the  city  o^ London,  to  B.  /f, though 

it  does  lie  thither,  from  all  other  corporation  courts.    2  Bnrr.  Ilcp.  777. An  appeid  lies  to 

the  House  of  Peers  from  a  decree  in  the  inayor*s  court.  See  the  case  of  Littlebury  and  Buckley, 
^)o.?/,  tit.  Evidence  (G).  [In  the  case  of  Harrison  v.  Evans,  6  Br.  P.  C.  181.  on  a  jiulgment  in 
the  sheriff's  court  in  London,  a  writ  of  error  was  retiu-nable  in  the  court  of  Hustings  there, 
and  on  the  judgment  of  that  court,  a  special  commission  of  errors  was  directed  to  five  of  the 
twelve  judges,  or  any  two  of  them,  upon  whose  judgment  a  writ  of  citot  was  brought  re- 
turnable in  parliament.] 

6.   JV?iere  a    Writ  of  Eiror  lies  in  the  same  Court  iri  which  the 

Record  is. 

F.  N.  B.  21.  If  upon  a  judgment  in  B.  It.  there  be  error  in  (a)  tlie  process^ 

Poph.  i^i.       QY  through  the  ucfault  of  the  clerks  it  shall  be  reversed  in  th# 

Ro.  Abr.  746.  *',,  '^      r  iiir  1  •• 

(a)  And  there-  same  court  by  writ  ot  error  sued  there  bclorc  tfic  same  justices. 
fore  the  27  Eliz.  c.  8.  which  gives  a  writ  of  error  into  the  Exchequer-chamber,  extends  not 
to  errors  in  fact,  for  tliese  m'^'ht  have  been  examined  in  £.  K.  a  Lev.  38.  Vent.  207. 
Cro.  Ja.  5  S.  P.  adjudged. 

3  Inst.  214.  So,  if  one  is  indicted  of  treason  or  felony  in  B,  7?.  or,  bein^ 

indicted  elsewhere,  the  indictment  is  removed  in  B,  B,  and  by 
process  of  that  court  he  is  erroneously  outlawe<l,  and  so  re- 
turned; u  writ  of  error  may  be  brought  in  B.  B.  Ibr  the  reversal 
thereof. 

JSid.  20K.  Also,  if  an  erroneous  judgment  in  point  of  law  bo  given  in 

Cornhiirs         B,  7?.,  uj)on  an  indictnient  m  London,  a  writ  of  error  may  be 

case  adiud'  ed    1  1      •       1 

Lev!  149.  S.c!  "^*""g'^^  in  the  same  court ;  for  though   in  civil  cases  error  i\oQ% 

adjudged,  and   "ot  lie  ill  the  banic  court,    unless  for  a  matter  of  fact ;  yet  iir 

said,  though     criminal  cases.it  lies  as  well  for  an  error  in  bw  as  fact. 

It  may  be 

brought  in  parliament,  that  does  not  prm-e  but  it  may  be  brought  here  also.  —  But  according 
to  I  hid.  208.  It  seems  that  this  was  only  for  error  in  fact.  And  Q.  If  it  could  be  for  error 
m  law?  And  see  infra. 

1*1  M  M^'ofe  ^"  .^^^  ^'^^'  ^-  ^-  ^^  ^^  ^^'^'  ^'^"^  ^  judgment  cannot  the  same 
i8'6.  pi.  332.  '  ^^^'"^  ^^  ^^  ^^^^"  ^  reversed  in  B.  B.,  without  a  writ  of  error, 
Yelv.  i.?7.*  though  such  judgment  may  in  the  Common  Pleas.  But  it 
Poph.  J  81.  docs  not  seem  that  there  is  any  foundation  for  this  (c)  distinction, 
tcrmt'pLt  '''''"^  ^^'^  ^'''''^>  "^  ^^'^"^"^^  ^"y  judicial  act  is  done,  the  record 

the  roll  is  the  ^^^"i*^^^  ?"  ^^'^  ^^"^^^^  ^^  ^^^^  j"^^^^  «^  ^^^^  court;  and  therefore 
record,  and      «*e  roll  is  alterable  during  the  term,  as  they  shall  direct.* 

admits 


(I)  To  what  Court  a  Writ  of  Error  lies.  99 

(taIlllt^  of  no  alteration.    Co.  Litt.  260.  a.  vide  tit.  Amendment. — •  An  erroneous  judgment, 
juiy  he  stayed,  by  moving  in  arrest  of  judgment,  within  tbiu-duys. 

But,  if  an  erroneous  judgment  be  given,  and  the  error  lies  in  Ro.  Abr.  749. 

the  judgment  itseU^  and  not  in  tlie  (a)  process,  a  writ  of  error  7  H.  6.  30. 

does  not  lie  in  B.  R.  of  such  judirment.  (^)  ^'*»  **  ^'!5 

*'      "  court  award* 

an  exigent  where  thev  ought  to  award  a  pluriet  rapids.    Ro.  Abr.  746.  —  Tliey  may  reverse 

their  own  judgment  for  false  Latin,  because  thi^  is  not  the  default  of  the  court,  but  of  the 

clerks.     7  H.  6.  30.     Ko.  Abr.  746.  — —  Wliere  by  reason  of  fr«ud,  Ac.  a  judgment  may  be 

vacated  after  the  term  in  which  entered,  vide  2  Ro.  Abr.  724.- —  li* '    '  t  be  given  in  an 

action  in  B.  R.  and  there  also  execution  be  awarded,  a  Writ  of  errc  am  vuLit  raidci 

does  not  lie  in  B.  R.  in  adjudicaiione  rxecutio7t'u,     Ro.  Abr.  746,  747.     no.  itcp.65.  ^•^'• 

If  two  bring  a  writ  of  error  in  B.  /?.,  upon  a  judgment  in  an  Ro.  Abr.  747. 
assise,  and  pending  the  writ  one  of  the  plaintiffs  dies,  and  after,   Cro.  Kii^.  10.?. 
the  court,  not  knowing  of  the  death  of  one  of  thcuj,  reverses  f-'^^*"  P^*"^  *^ 
the  judgment;  and  alter  he,  against  whom  the  judgment  was  4  Loon. 60. 
reversed,  brings  a  writ  of  error  in  tlie  same  court  of  B.  B.y  and   S.  P. 
assigns  the  death  of  one  of  the  plaintiffs  in  the  first  writ  of  error, 
which  was  the  act  of  God,  not  the  error  of  tlie  court,  it  seems  * 

the  writ  well  lies. 

If  a  record  is  removed  by  writ  of  error  out  of  the  Common  Carth.  368, 

Pleas  into  the  King^s  Bench,  and  the  writ  of  error  for  insufti-  36^.  (Ajilfha 

ciency  is  quashed  in  the  King's  Bench,  the  plaintiff  in  error  may  }'"'  P' ^^°f 
«  -^         *         .  1  .    ®     •  »       1  1  •     .  •'HI  this  case  it 

have  a  new  writ  coram  voozs  restdcn,  but  such  new  writ  is  not  a  or  i*  not  a 

stipersedeas  of  itself  {h)  as  the  first  writ  was,   and   therefore  he  supersedLos 

must  move  the  court  for  a  supeisedtaSi  and  put  in  bail  thereon,      according  to 

circumstancci} 
and  these  circumstances  the  court  will  inquire  into  on  motion  for  leave  to  take  out  execution. 
In  case,  therefore,  of  error  brought  corain  nobisy  the  practice  is  that  the  defendant  in  en-or 
shall  move  the  court  fur  leave  to  take  out  execution.  Birch  v.  Triste,  8  East,  412.  Ribout 
y.  Wheeler,  Saver,  i66.|{  [In  ail  cases  where  the  record  is  actually  removed,  and  the  writ  of 
error  is  quashed,  error  coram  vobis  lies :  tecia,  where  the  record  is  never  removed,  as  is  the 
case  where  the  writ  is  ouashed  for  variance  between  the  writ  and  the  record.  Ginger  v. 
Cooper,  r  Str.  607.    a  Lcl.  Raym.  1403.] 

So,  if  such  second  writ  bt?  quashed  for  insufficiency,  yet  the  Carth.  369, 
court  will  grant  a  new  or  second  writ  of  error  coi'am  vobis  7Tsiden,  37o* 
as  also  a  supersedeas  on  putting  in  bail ;  for  such  second  writ 
being  void  is  as  if  there  had  been  none  before. 

[Error  coram  vobis  does  not  lie  in  the  King's  Bench  after  error  Lambell  v, 
brought  in  the  Exchequer-chamber,  and  the  judgment  affirmed  ;  Pretty  John, 
for  before  the  statute  of  Eliz.    the  King's   Bench   could  not  *  ^^'  ^9®* 
examine  its  own  errors  in  fact  after  an  affirmance  in  parliament; 
and  the  Exchequer-chamber  is  now  in  the  same  degree  with 
regard  to  the  King's  Bench  in  those  cases  within  the  statute,  as 
tlie  parliament  was  before. 

Error  coram  vobis  lies  not  in  the  Exchequer-chamber.]  iCr.Pr.  337, 
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(K)  Of  assigning  Errors:  And  herein, 

I.  Of  the  Manner  of  assigning  Errors. 

Sid.  J94.  T  J  PON  a  writ  of  error  for  want  of  {a)  assigning  errors,  judg- 

Cowper  and  ^  ment  is  not  affirmed,  (6)  but  execution  goes  upon  the  first 
Price.  %  Keb.  j^^gj^gj^^^  c^  tjj^t  thg  party  can  have  no  costs  ;  but  his  remedy 
S?c!'  ^^  J^ust  be  upon  the  recognizance,  by  which  he  is  bound  to  prose- 
(a)  Error  can-   cute  with  effect. 

not  be  as-  ,,.-.,,,,, 

si'^ned  in  a  record  which  is  not  m  the  court  where  the  wnt  of  error  is  brought,  ii  H.  4.  47-  h. 
Ro.  Abr.  760.  769.  —  Alignment  of  error  is  in  the  place  of  a  declaration.    9  £.  4.  31.  —  Error 

may  be  assigned  in  every  part  of  the  record.    Ro.  Abr.  760. May  be  moved  to  the  court, 

though  not  particularly  assigned.  5  Co.  .37.  b.  Error  in  fact  or  in  law  may  be  assigned  on  a 
judgment  by  default.  Ro.Abr.  756.  Styje,  122.  (A)  If  a  record  be  removed  out  of  the  Com- 
mon Pleas  into  the  King's  Bench  by  writ  of  error,  and  the  plaintiff  will  not  assign  his  error, 
then  a  scire  facias  shall  issue  forth  quare  execudoncm  habere  non  debet ;  and,  upon  summons 
and  two  nihils  returned,  the  plaintiff'  shall  have  execution.  2  Leon.  107.  [But  a  scire  faciai^ 
it  seems,  cannot  issue  till  the  transcript  of  the  record  below  is  remowd  ;  and  therefore  the 
defendant  in  error,  if  the  plaintiff  is  dilatory,  must  give  a  rule  to  transcribe ;  and  if  the 
plaintiff"  will  not  do  it,  he  may  then  no7ij)ros  the  writ  of  orror.    Ca.  temp.  Hardw.  351.] 

Carth.40, 41.  The  parties,  upon  the  removal  of  the  record  by  the  writ  of 
per  Holt  C.J.  error,  have  no  day  in  court  given  to  either  of  them  ;  wherefore 
where  the  jf  ^j^^  plaintiff  in  error  delay  to  sue  forth  his  scire  facias  ad 
assigned  in  a  dudiendum  errores,  the  defendant  hath  no  other  way  to  compel 
private  man-  him,  but  by  suing  out  a  scire  facias  qtiare  executionem  no7i^  S^c, 
ner  without  and  if,  upon  such  scire  facias,  the  plaintiff  in  error  doth  not 
to^the  defend-  P^^^^»  ^^^^  ^"^  errors  are  assigned,  but  suffers  judgment  to 
ant  in  error.  V^^^  ^^P^"  two  7iihils,  no  errors  afterwards  assigned  shall  prevent 
execution. 

And  by  a  rule  of  the  court  of  King's  Bench,  if  the  plaintiff  in 
error  doth  not  assign  his  errors,  and  give  a  copy  of  them  to  the 
defendant's  attorney  in  error,  by  or  before  the  time  given  by  the 
rule  on  the  scire  facias  is  out,  the  defendant's  attorney  in  error 
may  enter  judgment  on  the  scire  facias^  and  tiike  out  execution 
thereon,  but  can  have  no  costs,  unless  he  gives  a  rule  for  the 
plaintiff  to  assign  error  on  record  ;  which,  if  he  doth  not  do,  he 
may  be  non-prossed,  and  then  tlie  defendant  in  error  shall  have 
his  costs. 

Also,  by  another  rule  of  the  same  court,  when  the  plaintiff  in 
error  hath  assigned  the  general  errors,  he  must  give  a  copy  of 
them  to  the  defendant's  attorney,  who  may  plead  in  ntdlo  est 
erratum  to  it  immediately,  and  enter  both  on 'the  roll,  paying  the 
plaintiff's  attorney  25.  4^/.  for  the  same. 
Yeh^»  6, 7.  If  the  defendant  in  error  sues  out  a  scire  facias  quare  execu- 

tionem  non  debet ;  this  is  merely  collateral  to  the  record  removed, 
and  yet  by  matter  ex  post  facto  may  become  a  Record  ;  as,  if  the 
plaintiff  upon  the  return  of  the  scire  facias  appears,  and  pleads  a 
release,  or  other  matter,  as  he  well  may,  then  this  is  a  record 
annexed  to  the  first  record  removed ;  but,  if  upon  the  return  of 
the  scire  facias,  the  plaintiff  appears,  and  assigns  errors,  or  hath 

a  day 


(K)  Of  assigning  Errors.  IQl 

H  day  given  him  to  assign  them,  and  upon  this  record  assigns 
his  errors  insufficiently;  this  scire  facias  is  but  a  piece  of  paper 
liled  to  the  record,  no  proceedings  being  thereupon. 

In  a  writ  of  error  it  is  no  good  assignment  of  error,  quod  in  6E.  4.  6.    R#. 
mnihus  erratum  est ;  for  the  court  is  not  bound  to  inquire  of  the  Abr.761.  Bro. 
errors,  if  the  party  does  not  shew  them.  Attaint,  86. 

In  a  writ  of  error  to  reverse  an  {a)  outlawry,  errors  cannot  be  a  Leon.  81. 
assigned  by  attorney,  but  the  party  must  appear  in  person.  Pp  ^w'j".' 

Ux.  V.  Smith,  where  the  husband  and  wrife  being  outlawed,  and  the  wife  refusing  to  appear, 
the  outhiwry  could  not  be  reversed,  Sf  vide  Carth.  7.  S.  P.  where  a  diflerence  was  taken,  that 
where  the  error  appears  on  the  face  of  the  record  it  may  be  assigned  per  altornalum,  but  no 
opinion  given  thereon,  (a)  A  person  attainted  of  treason  or  felony,  before  he  can  have  a  writ 
oi*  error  to  reverse  the  attainder,  must  assign  his  errors,  and  thereupon  have  leave  from  the 

court  to  prosecute  his  writ  of  error,   a  Hawk.  P.  C.  c.  50.  J  1 1. And  no  such  writ  of  error 

is  to  be  allowed  without  an  express  warrant  from  the  king,  or  the  consoiit  of  the  attorney- 
general.    Sid.  69.    Bulst.  71.    3  Mod.  4a.    Ro.  Rep.  175. 

[A  defendant  convicted  for  a  misdemesnour,  and  in  execution  Rex.  v.  Sta^ 

for  the  fine   may,  with   leave   of  the   court,    assign  errors  by  pleton,  1  Str. 

attorney.]  ^^^' 

If  two  bring  several  writs  of  error,  and  several  scire  facias's  11  H.  4.  9a.  b* 

to  reverse  a  judgment  in  an  assise  against  them,  they  may  assign  Hro.  Error,  50. 

errors  jointly.  ^C 

If  a  writ  of  error  upon  a  judgment  in  an  assise  be  brought  Yelv.  3,  4. 
by  four,  and  only  one  appear,  and  the  others  make  default,  he  ^''°™^^'^  ^^^ 
cannot  assign  errors  alone,  till  tlie  others  are   summoned  and  ^"^  '^^^j**  g 

severed.  S.C.  adjudged! 

[In  such  case, 
he  must  move  the  court  for  time  to  assign  his  errors,  till  the  others  can  be  summoned  and 
severed.     Frescobaldi  v.  Kinaston,  Str.  783.] 

So,  if  upon  a  judgment  in  a  quare  impedit,  a  writ  of  error  be  Cro.  Ja.  94. 
brought  by  the  bishop  and  incumbent,  the  incumbent  only  with-  Lancaster  and 
out  summons  and  severance,  cannot  assign  errors.  iud^ed 

If  two  are  outlawed  in  an  appeal  of  murder,  and  they  bring  Sid.  316.  The 
a  writ  of  error  to  reverse  it,  and  one  appears,  but  the  other  does  King  and  Tot- 
not,  he  shall  not  assign  errors  till  the  other  does;  because  he  |»J[.af!J"'*§ed; 
hath  jomed  with  hun  ni  the  writ  01  error.  aR0.Rep.490. 

Two  brought  a  writ  of  error,  and  made  two  attomies;  upon  6  Mod.  40. 
the  scire  faciasy  the  one  attorney  assigned  error,  to  which  the  de-  Shepherd  and 
fendant  took  issue,  and    then  the  other  would  plead  in  abate-  ^^^^lcv  i467 
ment  of  the  writ :  it  was  held  per  Cur,  if  one  of  the  plaintiffs 
had  made  default,  he  should  be  severed ;  but,    if  they  go  on, 
they  must  proceed  jointly  ;  and  if  one  attorney  will  assign  error, 
S^x,  without  authority  from   both,  we  cannot  help  him,  let  him 
take  his  remedy  against  the  attorney. 

[A  writ  of  error  cannot  be  non-prossed  without  a  rule  to  assign  Leith  v. 
errors.     But,  where  neither  plaintiff  in  error,  nor  his  attorney  M*Farlan, 
could  be  found,  so  as  to  be  served  with  the  rule,  the  court  of  xhompson  v. 
K.  B.  ordered,  that  fixing  the  rule  up  in  the  King's  Bench  office  Baker,  Ca.  * 
should  be  good  notice.]  temp.  Hard«. 

H  3  2.  Of  no. 
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102  ERROR. 

2.  Of  assigning  Eirors  in  Fact  and  in  Law, 

Ro.  Abr.  761.  The  plaintiff  in  error  cannot  assign  error  in  {a)  fact  and  error 
Sid.  147.  in  law  together;  for  these  are  distinct  things,   and  {b)  require 

^? A  ^?''\  u    diifereiit  trials. 
{a)  As  tnat  ric 

was  under  age  wlieu  lie  levied  a  fme.    Raym.  131.    Vent.  252. That  the  plaintiiF  was  a 

feme  covert.     Ro.  Abr.  761.    (b)  Viz.  Matters  of  fact  to  be  tried  by  a  jury,  those  of  law,  i.e. 

those  appearing  on  the  face  oi  the  record,  by  the  jud^^e  before  whom  the  record  is  removed. 

Yelv.  5^.         ^ 

[And  as  error  in  fact  and  error  in  law  cannot  be  assigned  on 
one  writ ;  so,  after  affirmance  on  error  in  law  assigned,  error 
coram  vobis,  and  error  in  fact  assigned,  shall  not  be  allowed.] 

U  the  plaintiff  in  error  assigns  error  in  fact  and  error  in  law, 
which  arc   not  assignable  together,  and  the  defendant  in  error 
pleads  in  nulla  est  erratum ;  this  is  a  confession  of  tlie  error  in  fact, 
and  the  judgment  must  be  reversed ;   for  he  should  Imve  (c)  de- 
pi.  3.   6  Mod.  murred  for  the  duplicity. 
113.  206. 

a  Ld.  Raym.  1005.  [c)  Wiiere  the  errors  assigned  were,  i.  That  the  declaration  was  wiiww* 
sufficiena  in  Icqc.  2,  That  judgment  was  given  for  the  plaintiff,  when  it  should  have  been  for 
the  defendant.  3.  That  the  plaintiff  in  the  action  died  before  the  verdict  given ;  and  though 
it  was  agreed,  that  this  assignment  of  matter  of  fact  and  matter  of  law  was  double,  and  would 
have  been  ill  on  a  general  demurrer;  yet  the  court  held,  that  the  advantage  thereof  was  lost 
by  pleading  in  nullo  est  erratum.    Carth.  338,  339.    Edmonds  aud  Probert. 

Bid.  93.  Also,  if  an  error  in  fact  be  well  assigned,  in  nidlo  est  nratwn 

Raym.  59.        j^  ^  confession  of  it,  for  the  defendant  ought  to  have  joined  issue 

upon  it,  so  as  to  have  it  tried  by  the  country. 
Cro.  Ja.  12.  But,  if  an  error  in  fact  be  ill  assigned,  in  ntilfo  est  eiTatum  is 

J9-5a9-  no  confession  of  it;  as  (d)  if  it  be  assigned,  that  such  an  one  at 

(d)Cro.'c',iY.  ^^^^  ^^^^  "^  ^'^^  return  of  the  venire  was  not  sheriff,  and  the  re- 
421.  Ro.  Abr.  cord  be  removed  into  B,  K  by  cei'tiorari^  there,  in  nullo  est  er- 
758.  ratum  is  no  confession  of  that  error,  because  the  record  is  not  in 

court,  that  being  no  part  of  the  record,  for  the  plea  is  in  ntdlo 

est  ei'ratum  in  recordo. 
Yelv.  58.  So,  if  the  plaintiff  in  error  assigns  an  error  in  fact,  viz.  that 

peTlulShTre.  ^^^  ^^^^^ndant,  who  was  an  infant,  did  not  appear  by  guardian, 
fThiscaf.eis  but  by  attorney,  and  concludes  with //oc /?arfl/M5  est  verificare, 
not  law;  wiiere  instead  of  concluding  to  the  country,  as  he  ought  to  do,  though 
error  in  flict  the  defendant  in  error  pleads  in  mdU)  est  enatum,  yet  it  shall  not 
Ithrplah^iff  ""lount  to  a  confession,  but  shall  be  taken  only  for  a  demurrer, 
must  conclude  withan  an  avermetit,  in  order  to  give  an  opportunity  of  trying  the  fact  by  the 
country,  if  the  defendant  in  error  chooses  it.  Sheepshanks  v.  Lucas,  i  Burr.  412.  Carth.  367. 

Cro  Car.  12.  Also,  if  an  error  in  fact  that  is  not  assignable  be  assigned,  and 
58.*  "^  Kaym! ""'  ^^'  !^"^^^  ^^^  errattim  be  pleaded,  it  is  no  confession  ;  as,  if  it  be 
:i3i.  Vent.'  flS5>igned,  that  at  such  a  day  there  was  no  court  of  Common  Pleas 
a52.  3  Keb.  sitting;  because  that  is  against  the  record;  and  in  such  casfe  in 
m'iV  a  man  ^*  ^"'^^^  ^^^  erratum  is  only  a  demurrer.  So,  if  a  man  say  he  did 
appear  and  "^t  appear,  and  the  record  srfy  he  did,  in  ntdlo  estetTatum  is  no 
plead  as »         confe;ision,  but  a  demurrer,  because  it  is  [e)  against  the  record. 

prisoner 
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prisoner  in  cusfodia  viaresch,  he  cannot  fiflcr  assign  for  error,  that  he  was  not  in  cuttodit^ 
maresch.    Cro.  Ja.  568.    Hob.  264.    Ro.  Abr.  76a. 

After  errors  assigned,  and  a  release  pleaded  by  the  defendant,  Yates  and 

the  plaintiff  discontinued ;  and  because  there  was  manifest  error  Windham, 

in  part  of  the  record  remaininnr  in  B,  lie  obtained  a  writ  out  of  ^f?      /' 'f/* 
^1  I       I  •  !•  •       .  ^  I  •  1         t'  1  1     181.  %  l..eon. 

Chancery  to  the  chiel  justice  to  remove  the  residue  ot  tlie  record,  ^    vj,  q^ 

which  l>eing  removed  in  /?.  /f.,  he  would  assign  errors  upon  a 
new  part  removed  :  it  was  ruhnl  per  Cur,^  that  inasmuch  as  the 
first  writ  was  discontinued,  and  this  a  new  writ,  the  plaintiff*  is 
not  tied  to  the  foriner  errors,  but  may  shew  others  at  his  plea- 
sure; for  it  is  now  as  if  none  were  assigned  before,  and  he  may 
assign  other  errors  out  of  the  rccoixl ;  and  the  removing  of  the 
record  in  tills  manner  was  held  allowable*.  But  this  being  en- 
tered  upon  another  roll,  it  was  hekl  w  iin^-ouirv,  and  iImi»I  .iii- 
tiff  was  put  to  a  new  writ  of  error. 

3.    Of  assi'g?utig  that  for  Ktror  xvhic/t  appeai&  contraty  to  the 

Record, 

It  seems  a  general  rule,  that  nothing  can  be  assigned  for  error  Ro,  Abr.  757. 
that  contradicts  the  record ;  for  the  records  \j}l  the  courts  of 
justice,  being  things  of  the  greatest  credit,  cannot  be  questioneii 
but  by  matters  of  e(iual  notoriety  witli  themselves ;  wherefore, 
though  the  matter  assigned  for  error  should  be  proved  by  wit- 
nesses of  the  best  creilit,  yet  the  judges  would  not  admit  of  it. 

Hence  it  is,  that  in  a  writ  of  error  to  reverse  a  fine,  the  Dyer,  89. 

plaintiff  cannot  assign,  that  the  conusor  died  before  the  teste  of  5^*  £ij*  '7 

the  dedimuSf  because  tliat  (a)  contradicts  the  record  of  the  conu-  (^^  g^  J^^  ^* 

sance  taken  by  the  commissioners,  which  evidently  shews  that  plaintiff  in 

the  conusor  was  then  alive,  because  they  took  his  conusance  after  en-or  may  say, 

they  were  armed  with  the  commission,  and  the  dedimus  issued,      *  ^'         '^ 
•^  '  conusance 

taken,  and  before  the  ccrtifieuto  tlicreof  returned,  the  conusor  died,  because  this  is  consistent 

with  the  ret'ord.     Ro.  Abr.  757.     Vide  head  of  Fines  and  Recoveries. 

A  conusance  of  a  fine  was  taken  before  i?.  AT.,  one  of  the  Arundel  and 
justices  of  the  Common  Pleas,  and  after,  in  the  prosecution  of  Arundel, 
the  fine,  the  dedimus  was  directed  to  Sir  7f.  M.,  he  being  after  ^"^'P'  g  r/ 
the  conusance  niade  a  knight,  who  returned  \\\g  dedimus  "w'nh  his  Ro.  Abr.  757.* 
natne  and  title;  and  this  was  nssigned  for  error,  that  the  person  Cro. Ja.i  1,12. 
who  took  the  conusance  was  not  the  same  who  was  empowered  ?>  Mod.  141. 
to  take  it;  but  it  was  not  allowetl,  because  it  contradicts  the  S.C. cited, 
record,  which  is,  that  the  dedimus  was  directed  to  Sir  R,  A/., 
and  that  Sir  7?.  M.  by  virtue  thereof  took  the  conusance. 

If  a  writ  of  error  be  brought  upon  a  judgment  in  an  inferior  Whisther  and 
court,  and  the  record  certified  of  a  court  held  before  the  mayor,  Lee,  adjudged, 
bailiffs,  and  burgesses  of  A.  by  custom,  it  cannot  be  assigned  for  ^^  jj^p  *"*?* 
error,  that  there  is  no  such  custom,  tor  diis  is  contrary  to  the  3  q^  Cro.Ja. 
record,  and  even  what  the  writ  of  error  itself  supposes,  viz.  that  359.  S.C.  and 
they  have  a  court.  V^^'' '"'«'» . 

curiam^  this 
assignment  bciiig  agaii^  the  record,  it  Is  not  receivable ;  wherefore  tlie  jud^ent  was  afiinr.edi 

H  4  If, 
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Cro.^^.5^7.  If,  upon  diminution  alleged,  the  plaintiff  in  error  procures  tm 
Johns  and  original  to  be  certified,  and  the  defendant  surmises  there  is  a 
•JBowen.  Palm.  ^^^^  original ;  and  upon  a  new  certiorari  granted  that  is  certi- 
**  '  fied ;  the  plaintiff  in  error  cannot  assign  that  the  proceedings 

were  upon  the  first  writ,  for  that  is  contrary  to  the  record  ;  for 
when  there  is  a  good  writ  to  warrant  the  proceedings,  a  man 
shall  never  be  admitted  to  say  the  proceedings  were  upon  the 
bad  writ. 
Ci-0.Car.53.         If  the  defendant  appears  by  John  Green,  his  attorney,  it  can- 
Moms  and       j^Qt  |je  assigned  for  error,  that  the  said  John  Green  was  dead 
\idS^ii  on"  a  before  the  day  of  appearance,  because  that  is  against  the  record. 
wri?  of  error  in  the  Exchequcr-cliamber.     [Nor  can  it  be  alleged  that  the  defendant  died  be- 
fore the  day  of  nUi  prius,  if  the  record  mentions  that  he  appeared  on  that  day.    Plummer  r. 
Webb,  i  Ld.  Rayra.  14 15  .J 

Molins  and  In  a  writ  of  error  upon  a'  judgment  in  the  Palace  Court  held 

Wheatly,  coj'ani  Jacobo  Duce  Oimond,  it  cannot  be  assigned  for  error,  that 

Kh  ^^^^  ^^^^  ^'^^  "^^  there,  because  tliat  is  contrary  to  the  record, 

S.C.  adjudged,  though  in  fact  the  court  was  held  before  his  deputy,  according 

to  the  patent. 
Kipply  and  In  rt  writ  of  error  upon  a  judgment  in  dn  inferior  court,  it 

Tuck,  2  Lev.   may  be  assigned  for  error,  that  tne  mayor,  who  was  the  judge, 
8r^S  C^°d*      ^^^  "^^  received  the  sacrament,  and  taken  the  oaths,  according 
judged  per'     to  the  25  Car.  c.  2.,  because  his  office  is  made  void,  and  so  the 
Cur.  pra-ter      proceedings  coram  nonjudice. 
Wild.    3Keb. 
606.  665.  721.  S.  C.  adjudged  nisi;  but  vide  a  Lev.  242.   1  Jon.  137.  S.  P.  adjudged  cont, 

Bakei*  V.  [Where  iu  the  description  of  the  justices  of  assise,  ji.  Sf  B, 

Thompson,      just.,  Sfc,  ad  capiend,  juxta  foimavi,  8fc,  the  word  assises  was 

HardvT^ed.     omitted;  yet,  as  it  appeared  from  other  parts  of  the  record, 

that  they  were  justices  of  assise,  the  court  held,  that  this  could 

not  be  assigned  for  error,  inasmuch  as  it  would  be  contradictory 

to  the  record. 

1R0.Abr.758.       If  A,  B.  is  sworn  upon  the  principal  panel,  and  another  of  the 

P^*  ^*  same  name  is  sworn  upon  the  tales  /  it  shall  not  be  assigned  for 

error  that  the  A,  B.  first  sworn,  and  A.  B.  the  talcs-man  were 

one  and  the  same  person,  so  as  to  make  it  a  trial  by  eleven  jurors 

only ;  for  this  is  contrary  to  the  record,  which  says,  that  they 

who  were  sworn  on  the  tales  were  alii  de  cii-aimstantibns ;  he 

could  not  be  idem  consistently  with  the  record,  which  says,  that 

he  was  alius ;  and  therefore  such  an  averment,  contrary  to  the 

record,  shall  not  be  admitted. 

Melbut  V.  So,  it  shall  not  be  assigned  for  error,  that  A,  B,,  who  wa« 

68^^^'aLd        ^^^^^  ^s  a  juror,  returned  upon  the  principal  panel,  was  never 

Raym.1414.     returned  by  the  sheriff:  for  after  the  joinder  in  issue,  the  record 

goes  on  to  the  award  of  a  rienire  facias  returnable  at  such  a  day, 

ad  quem  diem,  it  says,  jurata  inter  partes  prad,  ponitur  in  respectu 

till  the  next  term,  nisi  prim  the  justices  come,  Sfc, ,-  at  which 

time  they  come,   et  juratores  unde  infra  Jit  mentio  exacti  imits 

eofrum,  (that  is,  one  of  those  returned  by  the  sheriff,)  viz.  A,  B, 

venit  et  in  juratam  illam  jwatus  existit ;  so  that  the  record  ex- 

14  pressly 
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pres*ly  says,  that  the  A,  B,  who  was  sworn,  was  one  of  them  who 
was  returned  by  the  slieriff,  and  therefore  the  error  assigned  is 
( f)ntrary  to  the  record. 

So,  as  being  contrary  to  the  record,  it  shall  not  be  assigned  Bradbum  v. 
tor  error,  that  the  defendant  filed  his  warrant  to  defend  by  A,  B,  Taylor, 
his   attorney,    and  that   it   appears  on   the  judgment  that  he  ^      ^*'  ^^' 
appeared  and  defendetl  by  C.  D,  his  attorney. 

A  defendant  in  ejectment  cannot  assign  for  error,  that  being  an  Goodright  t. 
iiiiant,  he  appeared  by  attorney.]  VVright,  i  Str. 

4.  Of  assigning  that  for  Error  "johich  is  for  the  Partyfs  Advantage, 

It  seems  agreed,  as  a  general  rule,  that  a  man  cannot  reverse  5  Co.  39. 
:i  judgment  for  error,  unless  he  can  shew  that  the  error  was  to  ^  ^'o-  39- 
liis  [a)  disadvantage.  fbre'^a  mJ^r^^" 

cannot  assign  error  in  process,  or  delay,  which  is  for  his  own  advantage.  F.  N.  B.  ai.  8  Co. 
59.  —  But  a  man  may  assign  the  want  of  a  warrant  of  attorney  of  his  own  attorney,  though  it 
be  his  own  default.    11  H.  4. 44.   Ro.  Abr.  760. 

Hence  it  is,  that  no  man  can  have  a  writ  of  error  to  reverse  a  5  Co.  39.  b. 
fine  that  took  any  estate  by  it ;  for  it  would  be  trifling  with  the 
courts  of  justice,  and  unreasonable  to  defeat  the  estate  which  he 
accepted  by  the  fine. 

For  the  same  reason,  the  conusor  cannot  assign  any  error  in  5  Co.  39.  b. 
the  grant  and  render ;  because  by  that  the  estate  which  passed  ^^^^o"^^*  74- 
from  him  by  his  conusance  is  restored  to  him,  and  therefore  he 
shall  not  be  admitted  to  defeat  the  estate  which  by  his  own 
agreement  he  accepted. 

But,  if  the   error  be  the  default  of  the  court,  tliough  it  be  g  Co.  59. 
for  the  advantage  of  the  party,  yet  the  party  that  hath  the  be-  Ro.  Rep.  759. 
nefit  by  it  may  assign  it  for  error,  for  the  course  of  the  court 
ought  to  be  observed. 

As,  if  in  action  of  debt  it  is  found,  that  the  defendant  owes  Ro.  Abr.  759. 
tlie  plaintiff  5/.,  and  the  jury  assess  damages  to  2</.,  and  costs  Holmes  and 
2rf.,  and  after  judgment  is  given,  that   the  plaintiff  should  re-  iudlfgj      j 
cover  dehitum  ^-  damna  prcedict.  to  2^.,  and  no  judgment  is  given  the'judgment 
for  the  costs,  though  this  is  for  the  advantage  of  the  defendant,  reversed  ac- 
yet  he  may  assign  it  for  error,  because  this  is  the  error  of  the  cordingly. 
court  to  alter  the  manner  of  judgments. 

So,  if  the  plaintiff  in  a   suit  retracts,  by  which  judgment  is  8  Co.  59. 
given  against  him,  but  he  is  not  amerced  as  he  ought ;  though  Beecher's 
this  is  for  his  own  advantage,  yet  for  that  the  amercement  ou^ht  ^^j'^^q'^,' 
to  be  parcel  of  the  judgment,  and  so  the  judgment  is  not  perfect  judged, 
without  it,  he  may  assign  it  for  error. 

So,  in  every  case,  where  a  judgment  is  given  against  a  man,  8  Co.  59. 

in  which  he  ought  to  be  amerced,  if  he  be  not  amerced,  he  may  Ro-  Abr.  759, 

assign  it  for  error,  thouojh  it  be  for  his  own  advantage.  ^60.    But 

o  '  o  ""^  where  this 

will  be  aided  by  the  statute  of  jeofails,  vide  tit.  Amendment  and  Jeofail, 

So,  if  a  man  be  amerced  by  the  judgment,  where  he  ought  to  Ro.  Abr.  760. 
he  fined;  though  this  be  for  his  advantage,  yet  h«  may  assign  it  L^^'J^  - 

:'  '  lor 
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S.  p.  adjudged,  for  error;  for  the  form  of  the  judgment,  which  is  the  act  of  the 

but  for  this       court,  is  altered  by  it. 

vide  Cro.  Eliz.  ,   .      ^        ,       ^      j  r    r  t 

65.  107.    Poph.  203.     a  Saund.  47-  ^"^  tit.  AmendmeiU  and  Jeofail, 

Kentv.Kent,  [So,  if  one  defendant  only  be  charged  with  the  whole  of  the 
Ca.  temp.  damages  and  costs,  this  may  be  alleged  for  error  by  the  other 
Hardw.  50.  defendant  not  charged ;  for  this  is  an  error  in  the  final  judgment, 
aBamard*357.  it  is  the  fault  of  the  court.] 

386.  441-  . 

Ro.  Abr.  769.  But  if  in  a  writ  of  annuity,  the  issue  be  found  for  the  plain- 
Bent  and  tiff,  and  no  damages  found  for  him,  and  judgment  be  given 
March,  ;)er  according  to  the  verdict,  the  defendant  cannot  assign  it  for 
Rep.  88.  S.  C.  error,  that  no  damages  were  taxed  against  him,  because  this 
adjudged.  is  for  his  advantage;  and  here  the  defect  is  not  in  the  jud^- 
a.  Bulst.  479,  jYjcnt,  as  it  is  where  it  is  a  cajnatur  ior  a  misericordia^  but  in  tli' 
^^"-^  verdict. 

II  Co.  56.  a.  S.  C.  adjudged;  hj  which  books  it  appears,  that  the  phiintiff  before  jiKimncut 
released  his  damages,  and  had  judgment  for  tlic  annuity  only,  which  made  it  more  ciear;  and 
so  it  is  in  Ro.  Abr.  784.  S.  C. 

Ro.  Abr.  37.         Upon  an  issue  between   a  peer  of  the  realm  and  another,  if 

between  the  ^^  veJiire  facias  be  quod  sumnioneat   1 2  liberos  4'  legates  homines^ 

center* and  °'^"  ^"^    ^^  "^^  ^^y»  ^^^  militeSy    quam  alios,    as  the   register  is, 

Trade,  (a)  Yet  (a)  though  the  peer  of  the  realm  may  assign  it  for  error,  yet  the 

this  being  the  other  cannot,  because  it  does  not  concern  him. 

error  of  the 

court  may  be  assigned  for  error.     Vide  2  Saund.  258. 

Williams  v.  In  a  writ  of  error  brought  by  the  tenant,  it  cannot  be  as- 
S^"*d  signed  for  error,  that  the  court  awarded  a  grand  cape,  where 

1  Keb.  450.  ^^^y  ought  to  have  given  judgment  for  the  defendant  to  recover, 
551.  605.  because  the  award  of  the  grand  cape  was  only  in  delay  of  the  de- 
^'  C*  mandant,  and  not  to  the  prejudice  of  the  tenant,  and  tlicrcfore 

not  by  him  to  be  alleged  for  error,  because  not  ad  grave  danmum 

tenentis. 

5.   Where  the  Matter  assigned  for  Error  is  aided  by  the  Appear- 
ance of  the  Party^  arid  not  being  taken  Advantage  of  in  proper 

Time, 

Carth  144.  A  man  shall  never  assign  that  for  error  which  he  might  have 

^o/ATa"  P^^a^cd  in  abatement,    for  it  shall  be  accounted   his  folly  to 

general  rule,  "^glect  the  time  of  taking  that  exception. 
Salk.  aS.P. 

Carth.  124.  As,  if  a  feme  covert  bring  an  action  in  her  Own  name,  per  at- 

tornatum,  and  the  defendant  plead  in  bar  to  the  action,  he  shall 
never  afterwards  assign  the  coverture  for  error. 
Smith^^Lnd^^'        ?°'  ^^  ^  ^^^^  ^^^^  brings  trespass  and  recovers,    and  a  writ 
bdyhara.  ^^  inquiry  of  damages  is  awarded ;  and  before  the  return  thereof, 

the  plaintiff  takes  husband ;  and  after  the  writ  is  returned,  and 
judgment  given  thereupon,  without  any  exceptions  taken  by  the 

defendant ; 
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defendant ;  he  shall  not  have  advantage  of  this  in  a  writ  of  error, 
because  the  writ  was  only  abateable  by  plea. 

Also,  if  there  be  an  (a)  omission   of  any  writ  or  process,  or  3  H.  6.  9. 
one  writ  awarded  in  lieu  of  another;  yet  if  the  judgment  is  not  Ro.  Abr.  779, 
given  thereupon,  but  after  the  party  appears  and  pleads  to  issue,  J^^'y^u  . 
and  judgment   is  given  upon  the  verdict ;  this  is  not  erroneous,  error  in  pro- 
becnuse  he  had  not  taken  advantage  of  this  before  pleading  to  cess  is  helped 
issue.  by  appearance. 

vidt  Cro.  Eliz. 
S$.  Style,  137.  Vent.  aao.  249*  Cro.  Ja.  434.  Bulst.  143.  Latch,  xx 8.  Cro.  Car.  351. 
Humble  v.  Bland,  6  T.  R.  355. 

If  a  man  in  B,  brings  a  bill  upon  his  privilege,  but  hath  no  Ro.  Abr.  7gp. 
writ  of  attachment  of  privilege;  yet,  if  the  defendant  after  ap-  Havcrt  and 
peais  and  pleads,  this  shall  be  helped  by  the  appearance.  Gibbons,   Ro. 

adjudged.    3  Bulst.  6x.  S.  C. 

If  a  man  be  indicted,  and  no  addition  be  given  to   him  as  Ro.  Abr.  780. 
there  ought,  yet  if  the  defendant  appear  and  plead  to  issue,  and  Johnson** 
this  be  found  against  him,  it  is  helped,   for  the    addition  is  or-  ^I^^^-    ^'*'^' 
daintxl  by  the  statute,  that  the  party  who  may  happen  to  be  out-  Kep.°^2r.*S.c! 
lawed  ought  to  have  notice  of  it;  and  here  Iw  hath  notice,  and  adjudged. 
constat  de  persond  by  the  appearance. 

A  capias  was  directed  to  the  sheriff  of /i.,  ami  it  was  rnurncd  Cro.  Eliz.58j. 
by  one  who  was  not  sherilf,  and  this  was  held  a  manifest  error  :  Thorowgood 
but  because  the  defendant  had  appeareti  after  and  pleaded,  it  *^.  5f!^* 
was  held  not  material.  ^^* 

If  upon   a  trial  between  a  peer  and  a  common   person,  the  Ro.  Abr.  781. 
sheriff  does  not  return  a  knight,  as  he  ought,  yet,  if  the  array  I-ord  Powis 
is  not  challenged  for  this,  the  peer  cannot  take  advantage  of  it  rlnJ-^'C"?*"' 
afterwards;  for  this  is  a  privilege  only  which  the  law  gives  liim,  x^nge  is  taken 
and  which  he  may  waive  if  he  please.  away  by  14 

G.  1.  c.  x8.  §  4.] 

So,  if  the  sheriff  who  returns  the  panel  in  an  assise  was  brother  3  H.  4. 6.  Ro. 
to  him  for  whom  the  assise  passed ;  yet,  if  the  party  docs  not  Abr.  782. 
challenge  the  array,  it  is  no  error. 

Ijlf  a  peer  plead  in  chief  to  a  bill  filed  against  him  in  the  EarlofLons- 
court  of  King's  Bench,  he  cannot  afterwards  assign  for  error,  ^^^  ^-  „  nf' 
that  he  ought  to  have  been  sued  by  original  writ,  and  not  by        * 

If  a  verdict  be  quashable  for  the  misbehaviour  of  the  jurj',  as  Ro.  Abr.  783, 
for  the  receiving  evidence  of  one  part,  after  departure  from  the  7^.^-  .5°* 
bar,  which  was  not  given  in  evidence  at  the  bar ;  if  this  be 
not  shewn  in  arrest  of  judgment,  no  advantage  can  be  taken 
thereof  in  a  writ  of  error,  for  this  shall  not  be  examined  after 
judgment. 

The  writ  was  in  debt  for  40/.,  and  the  capias  and  all  the  pro-  Cro.  Ja.  311. 
cess  to  the  return  of  the  plwies  capias  accordingly,  and  then  the  Lovelace  and 
entry  was,  that  que^'ens  obtidit  se  in  placito  405.,  and  upon  the    ^°^P^^' 
default  of  the  defendant  an  exigent  was  awarded ;  and  the  de- 
fendant after  appeared  and  pleaded,  and  confessed  the  action ; 

and 
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and  this  was  held  no  error,  being  helped  by  the  appearance ;  for 
as  an  appearance  saves  defaults  in  mesne  process,  so  it  saves  the 
(a)  Style  209.   f^iult  of  the  (a)  continuance  by  an  obtulit  se. 
Swift  and  Nott.  Keb.  641.    Sid.  173.  ^  ^'^^e  Cro.  Eliz.  367. 

Palm.  270.  If  a  writ  be  brought  to  the  damage  of  40/.,  and  the  plaintiff 

{b)  Here  the  declares  ad  damnum  200/.,  and  the  verdict  gives  30/.,  this  is  no 
general  rule  to  ej-j-Qj.  after  verdict,  for  the  writ  is  Q))  not  abated  de  facto^  but 
S^afSe'tS  only  abateable  by  plea. 

writ  is  de  facto  ,  ,  , ,  ,  ,  ,         .   . 

a  nullity  and  destroyed,  so  that  judgment  thereupon  would  be  erroneous,  there  the  wnt  is 
de  facto  abated;  as,  if  an  action  be  brought  against  a  feme  covert  as  sole,  this  makes  another 
man's  property  liable,  without  giving  him  an  opportunity  of  defending  himself,  which  would 
be  contrary  to  common  justice ;  and  therefore  the  writ  is  de  facto  abated,  for  which  vide  Cro. 
Eliz.  121. 185. 193.330.     Couls.  106.     2  Leon.  162.     3  Leon.  93.     Ro.  Rep.  176.    Palm.  311. 

Hob.  37. 162.  279.  281.    Godd.  II.     Style,  477-     Yelv.  56.    3  Co.  85.  a.    Vaugh.  95. So, 

if  the  return  of  apluries  is  laid  to  be  after  the  beginning  of  a  term,  and  the  memorandum  of 
the  bill  is  entered  generally  of  that  term ;  this  makes  the  writ  a  perfect  nullity,  for,  by  the 
plaintiff's  own  shewing,  he  had  no  cause  of  action  at  the  time  when  the  action  was  brought. 

Carth.  172. -And  in  these  cases,  which  are  more  than  matters  in  form,  the  party  may  move 

in  arrest  of  judgment,  or  have  advantage  of  them  by  writ  of  error.  Jon.  304.  Cro.  Ja.  654. 
Cro.  Eliz.  722. 

Vaughan  and  If  upon  an  audita  quaela  a  scire  facias  be  brought  bearing 

Lloyd,  Sid.  date  before  the  atidita  querela^  and  the  defendant  appear,  and  for 

406.    Vent.  7.  ^jjjij,  cause  demur ;  this  fault  is  cured  by  the  appearance,  for  the 

S.C.adjudged,  ,.                ,     .     '             r^u         .           r                 •     •       .l 

the  scire  facias  oudita  querela  is  more  ot  the  nature  or  a  commission  than  a  writ; 

being  only  in     and  if  the  party  be  in  court,  the  matter  ought  to  be  inquired 
the  nature  of    into,  without  inquiring  into  the  nature  of  the  process  by  which 
ro^bl^nTch^-- brought  in. 
party  to  answer,    a  Keb.  461. 

Sid.  406.  But  a  scire  facias  upon  a  judgment  differs,  and  a  fault  therein 

Vent.  7.  S.  P.    ^iii  not  be  cured  by  appearance. 

For  this  is  the  J     if 

foundation,  and  quasi  an  original ;  and  if  an  original  should  bear  date  on  a  Sunday,  or  other 

like  defect  be  therein,  it  would  not  be  helped  by  appearance. 

Sir  George  If  a  quare  impedit  be  brought  against  the  bishop  and  incum- 

Savil  and  bent  only,  without  naming  the  patron,  though  this  might  have 

Cro^Ja?65i.  ^^^"  pleaded  in  abatement ;  yet,  if  the  defendant  plead  in  bar, 

Palm,  306.  4'^*  it  cannot  after,  upon  a  writ  of  error,  be  assigned  for  error ; 

311.  S.C.  *  for  though  the  want  of  the  patron*s  being  made  a  defendant 

*  R^o^Re  "^%ht  make  the  writ  abateable,  yet  it  was  not  thereby  actually 

a^9.  S.  c!  abated ;  and  nothing  shall  be  assigned  for  error  concerning  the 

adjudged.  writ,  but  what  actually  abates  it. 

Salk.  4.  So,  though  it  be  a  good  plea  for  a  defendant  to  say,  that  a 

stranger  is  tenant  in  common  with  the  plaintiff;  yet,  if  he  does 

not  plead  it  in  abatement,  he  shall  not  have  advantage  of  it  in 

arrest  of  judgment. 

Ro.  Abr.  781.        If  an  action  be  brought  against  Sir  Francis  Fortesaie,  knight 

ham  and^^'     ^^  baronet,  and  he  appear,  and  plead  to  issue,  and  a  verdict 

Francis  For-     ^^  judgment  be  given  for  the  plaintiff,   the  defendant  in  a 

tescue.   Ro.      writ  of  error  shall  not  assign  for  error,  that  he  was  a  knight  of  the 

^^^^'/•^S'^*^*  ^^^^^'  ^"^  ^"^^^^  ^°  ^^  ^^  named,  for  he  has  lost  this  advantage 
adjudged.         by  appearing  to  the  other  name,  and  thereby  concluded  himself. 

If 
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If  an  alien  brings  a  real  action  as  heir  to  J.  S.  against  anotlicr,  Ro.  Abr,  ;Zu 
and  recovers,  the  defendant  cannot  assign  for  error,  that  he  was 
an  alien  born,  inasmuch  as  he  did  not  take  this  exception  at  first, 
as  he  should  have  done. 

Although    a   person   acquitted  on  an  erroneous    indictment  For  this  vide 
or  appeal  maybe  tried  again,  and  cannot  plead,  that  he  was  iHawk.  P.C. 
acquitted,  because  his  life  was  never  in  danger  on  such  errone-  <^-*7-$  107, 
ous  indictment  or  appeal ;  yet,  if  the  error  were  in  the  process  l^^*  'f|*  "°' 
only,  the  acquittal  may  be  pleade<l  to  a  second  indictment  or 
appeal,  because  such  error  is  siivetl  by  the  appearance. 

U  a  judgment  be  given  in  an  inferior  court  and  no  (a)  plaint  Leon.  189. 
entered,  this  is  error,  and  not  aided  by  the  appearance  of  the  302-  Knight 
party ;  and  therefore,  where  by  the  record  it  appeared,  tliat  the  f^^yT^^'o 
defendant  (6)  summonihis  fuit^  where  the  first  entry  ought  to  be  Ro.  Rep.  358. 
A,  B,  queritur  versus  C  2).,  4*^.,  judgment  was  reversed  for  this  and  Salk.  266. 
reason.  that  the  want 

of  a  plaint  is 
the  same  as  the  want  of  an  original  in  the  Common  Pleas,  which  may  be  certified  on  alleging 
diminution ;  but  in  records  out  of  inferior  courts  no  diminution  can  be  alleged,  but  the  court 

must  take  them  as  they  find  them,    (b)  Cro.  Ja.  io8. And  that  the  court  of  King^s  Bench 

is  to  take  notice  of  the  particular  laws  and  customs  of  the  place  where  judgment  was  given. 
Salk.  269.  pi.  17. 

6.   Where  Matters  xchich  might  have  been  assigned  for  Ejror  are 
aided  by  a  Release^  and  the  Consent  of  Parties. 

If  the  plaintiff  recovers  more  damages  than  he  has  declared  10  Co.  115. 
for;  as,   if  he  declares  for  40/.  and  the  jury  give  him  49/.,  ^^J["*^**  *^^^' 
though  ^c)  this  be  error,  yet,  if  before  judgment  he  releases  the  piaSmfff 
overplus,  he  may  takff  judgment  for  the  40/.  release  da- 

mages for  part, 
and  take  judgment  for  the  rest,  vide  F.N. B.  107.  Moore,  a8i.  Leon. 92.  aBulst. 280. 
firownl.  235.  Style,  364.  Hardw.  58.  (c)  If  a  man  brings  a  plaint  in  an  inferior  court,  and 
in  the  declaration  sets  forth  particular  demands,  which  over-run  the  sum  mentioned  in  such 
plaint,  though  never  so  little,  and  the  jurj'  give  a  verdict  according  to  the  sums  mentioned  in 
the  declaration,  this  is  erroneous;  for  the  plaint  is  in  nature  of  a  writ,  and  is  the  original  and 
foundation  of  the  whole  proceedings ;  and  if  the  declaration,  verdict,  or  judgment  are  for  more 
than  is  contained  in  the  writ  or  plaint,  though  beyond  it  never  so  little,  by  the  same  reason 
they  may  go  to  larger  sums  in  injinitumy  and  then  the  plaint  or  writ  would  be  no  direction  for 
the  future  proceedings  of  the  court ;  but  in  such  case  the  plaintiff  may  remit  the  overplus. 
Yelv.  5.    Nov,  44.    I  Saund.  286. 

Also,  where  the  jury  find  greater  damages  than  the  party  de-  Yelv.  45. 
dared  of,  the  court  may,  to  prevent  error,  give  judgment  for  so  [And  where 
much  as  the  party  declared  for,   Jitdlo  habito  respectu  to  the  rest,  ^  ^^j^  of  otot 
as  well  as  the  party  may  release  the  overplus,  and  take  judgment  was  brought, 
for  the  rest.  the  court  per- 

mitted the 
plaintiff  to  enter  a  remittitur  of  the  excess  above  the  sum  laid  in  the  declaration,  on  payment 
of  the  costs  of  the  writ  of  error.     Pickwood  v.  Wright,  i  H.  Bl.  643.] 

In  an  ejectione  Jirmce^  if  part  of  the  things  declared  for  be  Ro.  Abr.  786, 
well  demanded,  and  others  not,  and  the  plaintiff  have  a  verdict  Clive  and 
for  the  whole,  and  entire  damages  given,  he  may  release  all  the  X^^^*   ^'^' 
damages  in  that  which  is  not  well  demanded,  and  pray  judg-     ^'^^  ' 

ment 
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metit  for  the  residue;  and  this  helps  the  error,  if  judgment  he 
given  accordingly. 

As,  in  an  ejedioiie  custodice  terra  4*  h<Ti'edis,  if  a  verdict  be 
given  for  the  plaintiff,  the  issue  being  upon  the  tenure,  and  en- 
tire damages  given  and  costs,  the  plaintiff  may  relinquish  the 
damages  and  costs,  and  have  judgment  of  the  ejectment  of  the 

log.andioCo.  land  only,  for  that  such  writ  does  not  lie  for  the  body. 

i.^o.S.C.  cited. 

So,  in  an  ejectione Jirmcc  de  tmo  tenemmto  and  several  acres  of 
land,  upon  not  guilty  pleaded,  if  a  verdict  be  given  for  the 
plaintiff,  and  entire  damages  found  where  the  action  does  not 
lie  for  the  tenement  for  the  uncertainty;  the  plaintiff  may  re- 

146.  Cro.Eliz.  jinquish  his  damages  and   have  judgment  for  the  lands  only, 

119.    3  Leon,  without  error. 

128.  Style,  30. 

S.  P.  adjudged. 

Ro.  Abr.  764.        In  a  writ  of  debt  for  100/.  against  an  executor,  if  the  plaintiff 
Ashford'scasc.  counts  upon  an  obligation  for  99/.  and  upon  a  miitiiahis  by  the 


Ro.  Abr.  784. 
786.  Clifford's 
case.    Dyer, 
369.    Cro.  Ja. 
104.   5  Co. 


:3o, 

Ro.Abr.  784. 
786.Rhetorick 
and  Chappel. 
a  Bulst.  28. 
S.  C.   Cro.  Ja. 


I  Saund.  286. 
I^ike  point  de- 
bated. 


aRo.  Abr.784. 
Grange  and 
Denny.    Ro. 
Abr.  363. 
3  Bulst.  174. 
S.C.  adjudged. 

Hob.  178.  Ro. 


testator  tor  205. 


and  upon  the  issue,  the  jury  find  for  the 
plaintiff  in  the  whole,  and  assess  damages  entire,  where  it  ap- 
peared no  action  lay  against  the  executor  upon  the  mntuatus  of 
the  testator ;  yet,  if  the  plaintiff  releases  the  20s,  and  all  the  da- 
mages, and  hath  judgment  for  the  residue,  this  judgment  is  not 
erroneous. 

In  a  quare  impedity  if  the  jury  give  damages  and  costs,  where 
no  costs  ought  to  be  given,  ibr  that  the  statute  did  not  give 
them,  and  after  judgment  is  entered  qiiod  nulla  hcd)ito  rcspectu 
of  the  costs,  the  court  awards  that  he  shall  recover  the  damages, 
this  special  entry,  without  any  release  of  the  costs,  shall  help 
the  error. 

If  a  bill  of  debt  be  brouirht  against  an  attorney  upon   three 


Sam  "^l^'u^'  ^^^'^'^^^  obligations,  and,  upon  demand  of  oi/cr,  it  appear  by  the 
S.  C.  cited.  condition  of  one  of  the  obligations,  that  the  day  of  payment 
thereof  is  not  yet  come ;  after  a  verdict  for  the  plaintiff,  upon 
conditions  performed  pleaded,  and  costs  and  damages  given, 
though  the  plaintif!*  cannot  have  judgment  for  this  obligation, 
of  which  the  day  of  payment  is  not  yet  come,  yet,  upon  hib 
release  of  costs  and  damages,  he  shall  have  judgment  for  the 
other  obligations. 

If  in  debt  upon  the  statute  of  usury  it  is  laid  in  the  writ,  that 
he  GotTicptive  lent  40/.  Sfc,  and  that  he  lent  20/.  ^r.  but  it  is  not 
said  co7Tiiptive,  and  the  defendant  pleads  nihil  debet,  and  it  is 
found  against  him,  the  plaintiff  shall  have  judgment  as  to  the 
40/. ;  and  in  this  case  it  was  said,  that  if  the  defendant  had  de- 
murred, the  plaintiff  should  have  had  judgment  for  this  part. 
Cutf  rth  d  ^^  ^^  trespass  the  plaintiff  declares  for  taking  the  mare  of  the 
Taylor.  plaintiff  and  several  goods,  but  does' not  say  of  the  plaintiff,  and 

thereupon  the  defendant  demurs,  the  plaintiff  may  have  judg- 
ment ibr  the  mare,  and  release  the  action  for  the  rest. 

In  an  action  of  debt  for  i  o/.,  if  the  plaintiff  declares  upon  a 
lease  for  years,  rendering  rent  at  certain  feasts,  and  concludes 

<5*  quia 


Cro.  Ja.  104. 
Woody*s  case. 


Raym.  395. 


Ro.  Abr.  785 
Barber  ami 
Pomrey,  ad- 


(K)  Of  assigning  Errors.  Ill 

cS*  quia  loL  of  the  said  rent,  for  such  a  time  ending  at  such  a  judged;  c&Ki. 

feast,  Sfc,  lie  broucht  this  action,  where  it  appears  by  the  decla-  J»?stice  Jer- 

ration,  that  thtre  was  4s.  wanting  ot  the  10/.,  so  t!mt  the  rent  m   ^^     g  q 

arrear  amountctl  but  to  9/.  165.  and  thereupon  the  defendant  i  Saund.  286. 

plcatls  nihil  debet ,  and  upon  this  there  is  a  verdict  for  the  plaintiff,   I-ite  point 

and  dainajres  and  costs  eiven ;  though  the  demand  be  entire,  'lP?"/^^"*u"!^ 

•  f     .      f  ^  1  I  •.        ^       xJ    ^i      ^'i   •    .•/«  u      •       *u  1   debated,  but 

scHteet  of  10/.,  and  it  appear  by  the  plamtin  s  own  snewmjr  that  no  judgment 

lie  had  no  cause  of  action  for  the  whole ;  yet  the  plaintiff'  may  given,  ^  vide. 
release  the  45.  and  damages,  and  take  judgment  for  the  rest.  All.  49. 

^  "    *  .  II  Upon  this 

case  of  Barber  and  Pomrey  being  cited  in  the  argument  of  Duppa  v.  Mayo,  i  Saund.  a86. 
Lord  Hale  said,  that  there  was  no  jud^ient  given.  But  this  is  a  mistake ;  for  in  the  case  of 
Crips  V.  higledew,  7  Mod.  87.,  the  roll  in  Barber  v.  Pomrey  was  brought  into  court,  by  which 
it  appeared  that  jndginent  was  eiiteretl  for  the  phiintltr  S-r  inn  r  T  .1  T^aym.  816.  5  Mod. 
aij.  S.  C.&S.P.II 

If  in  trespass  for  an  assault,  battery,  and  taking  his  corn,  the  Ro.  Abr.  785. 
(icfcndaiit  justifies  as  to  the  battery  in  defence  of  his  corn,  upon  ^Vashman  and 
which  there  is  a  demurrer,  and  pleads  not  guilty  as  to  the  corn,  *^^^- 
upon  which  issue  is  joined,  and  found  for  tne  plaintiff,  and  da- 
mages  taxed  thereupon ;    the  plauitiff  may  relinquish  the  de- 
murrer, and  pray  judgment  on  tlic  verdict,  and  this  will  not  be 
error. 

In  trespass  for  a  battery  against  two,  if  one  pleads  not  guilty,  Ro.  Abr.  785. 
and  the  other  pleads  a  special  plea,  and  upon  this  a  demurrer  by  Starr  and 
the  phiintifT,  and  it  is  adjudged  for  the  plaintiff,  [a)  he  niay  re-  px*^p°^;u- 
iin(juish  his  action  against  the  other,  and  have  his  writ  to  inquire  i^^ aRo.Abr. 
of  the  damages  against  him.  100. 

In  an  action  of  trespass,  if  there  be  three  issues  joinetl,  scilicet^  Ro.Abr.  ^%$. 
one,  not  guilty  to  part;  the   second,  upon   a  prescription  for  Brown  and 
common ;  the  third,  whether  the  beasts  raplim  momoriUriint  in  Stephens, 
going  to  take  the  common;  and  the  jury  find  the  first  issue  for 
the  plaintiff,  and  the  second  issue  for  the  defendant,  but  did  not 
inquire  of  the  third  issue;  the  plaintiff  relinquishing  the  third 
issue  may  pray  judgment  for  the  first  issue,  and  this  shall  prevent 
any  error. 

If  a  venire  facias  be  awarded  to  the  coroners,  where  it  ought  C0.Litt.1a5.a- 
to  be  to  the  sherifl',  or  the  visne  come  out  of  a  wrong  place,  if  (^)  If  by  con- 
it  be  per  (b)  assensH?n  partium,  and  so  entered  of  record,  it  will  !^"j  ^^^  ^^' 
/        ^,  '  r  7  7  fendant  on  a 

stand  good.  ^^i  ^^,p^, 

appears  by  attorney,  this  is  no  error.  21  £.  4.  77  b.  Ro.  Abr.  787.  —  So,  if  the  defendant 
appears  by  attorney  upon  t!ie  exigent  by  consent,  this  is  not  error.  7  H.  6.  ai  Ro.  Abr. 
787.  For  the  rule  therein  is  co7iscnsus  toU'U  erroran,  for  which  vide  several  cases  in  5  Co.  40. 
2  Ro.  Rep.  a.i.    Godb.  428.    Noy,  107. 

Upon  the  rule  o^  cojisefisus  toilet  erroretn^  it  hath  been  (c)  ad-  (c)  44  E.  3.6. 
judged,  that  an  action  in  its  own  nature  local  may,  by  the  (d)  con-  44  Ass. 4.  Ro, 
sent  of  parties,  be  tried  in  a  different  county :  so)  {e)  if  it  be  ^^'  ^^^'  ^' 
doubtful  in  which  of  two  counties  the  action  did  arise,  it  may  be  paim.  100. 
tried  by  a  jury  from  both  counties;  and  this  being  done  by  Ray m.  372. 

assent  can  be  no  error.  ^  Jon-  i99- 

(d)  But  the 
consent  must  be  entered  on  record,  otherwise  it  is  error;  for  which  vide  Hob.  5.    Ro.  Abt 
787.    Bulst.  ai6.    Cro.  Eliz.  664.    Hob.  i66.    5  Co.  40.    Dver,  284.    Sid.  339.    (<?)  7  H.'5. 
•  31.    Ro.  Abr.  787.  S.C. 

[A  party 
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Camden  V.  [A  party  who  has  agreed  under  a  consolidation-rule  not  to 

Edie,  I  H.Bl.   bring  a  writ  of  error,  is  precluded  from  bringing  one,   though 
^^'  there  be  manifest  of  or  on  the  record. 

Executors  of         Executors  against  whom  a  sche  facias  is  sued  out  to  recover 

Wright,  Bart,    damages  assessed  on   an   interlocutory  judgment  against  their 

K  ^88^*  ^  ^      testator   in  his  lifetime,    cannot  bring  error,    if  the   testator's 

^    *  attorney  agreed  for  him,  that  no  writ  of  error  should  be  brought 

in  that  action.'] 

(L)  What  Defence  the  Defendant  in  Error  may  make : 
And  herein  of  pleading  a  Release. 

(a)  9  H.  6.  48.   TTHE  defendant  in  error  may  plead  {a)  a  release  of  all  errors, 
Ro.  Abr.  788.     -■'    or  a  release  of  all  {b)  suits ;  and  these  pleas,  if  found  for 
if  errors  ir""  ^^^"^'  ^'^1^  ^^^  ^^^^  ^^^  ^^^  plaintiff  in  error,  (r) 
the  same  mstrument  with  the  warrant  of  attorney,  and  dated  the  term  in  which  judgment  was 

entered,  is  good.     Landon  v.  Pickering,  2  Str.  IZI5.] The  defendant  in  pleading  a  release 

must  lay  a  ve7iue. But,  though  it  be  ill  pleaded,  yet,  if  there  are  not  errors,  the  judgment 

willbeaffirmed.  Salk.  268.  270.  3  Salk.  .399.  6  Mod.  113.  206.  2  Ld.  Haym.  1005.  (A)  Latch, 
no.  Cole's  case,  resolved  per  cur.  (c)  (|Whefe  there  are  several  plaintifis  in  error,  the  re- 
lease of  one  of  them  shall  not  bar  the  others.  Razing  v.  Ruddock,  Cro.  El.  648.  Blunt  v. 
Snedston,  Cro.  Ja.  116, 117.    Hacket  v.  Heme,  3  Mod.  134.II 

Co.Litt.228.b.       So,  where  by  a  writ  of  error  the  plaintiff  shall  recover,  or  be 

^^^•'•5*'         restored  to  any  personal  thing,  as  debt,  daiTiage,  or  the  like,  a 

a  Ro.  Abr.       release  of  all  actions  personal  is  a  good  plea ;  and  when  land  is 

405.  to  be  recovered  or  restored  in  a  writ  of  error,  a  release  of  actions 

real  is  a  good  bar :  but,  where  by  a  writ  of  error  the  plaintiff 

shall  not  be  restored  to  any  personal  or  real  thing,  a  release  of 

all  actions  real  or  personal  is  no  bar. 

9H.6.  46.  Also,  if  a  man  loses  in  a  real  action,  and  he  releases  all  his 

"^n^Dlv^'o  ^^^^^^  ^^  ^^^  ^^"^''  ^^^^  ^^^^^  ^^^  ^""  ®^  *"^  ^"^  of  error;  for  no 
a.  3  Lev.^36.°  person  that  is  not  entitled  to  the  land,  S^c.  can  bring  a  writ  of 
Hutchinson's  error  to  reverse  a  judgment ;  for  the  courts  of  law  will  not  turn 
case.  out  the  present  tenant,  unless  the  demandant  can  make  out  a 

clear  title,  possession  always  carrying  with  it  the  presumption  of 
a  good  title  till  the  right  owner  appears. 
Cro.Eliz.469.       Hence  it  is,  that  if  a  man  releases  all  his  right  to  the  land 
of  which  a  fine  was  levied,  he  has  thereby  barred  himself  of  his 
writ  of  error;  for  his  release  having  for  ever  excluded  him  from 
the  land,  he  can  have  no  writ  of  error,  because  no  body  is  en- 
titled who  cannot  have  the  land  of  which  the  fine  was  erroneously 
levied. 
Ro.  Abr.  788.        So  it  is,  if  a  fine  be  levied  of  120  acres  of  land,  and  he  that 
Mooi^,'4i3:^*  ^^^  ^'g^^  ^^  ^  w^^^  of  error  make  a  {d)  feoffment  of  the  whole, 
Owen,'aa.  *      ^^  ^^^^^  "^ver  reverse  the  fine :  but,  if  the  feoffment  had  been 
S.  C.  Wright    made,  or  a  release  had  been  given  of  twenty  acres  only,  he  might 
*f  w-lh^^^°'  y^^  ^^^^  ^  ^^^^*  of  ^rror  to  reverse  the  fine  as  to  100  acres,  bo 
(%  Alease  for  ^^"^^  ^®  ^^^  ^^^  transferred  his  right  as  to  those,  and  therefore 
years  of  the      ^^y  ^^  remstated  if  the  fine  be  erroneous. 

land 
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land  is  a  suspension  of  the  writ  of  error  for  the  time.    Lev.  71.  per  cur.    Keb.  350.     Bridgm. 

57. But  a  feoffment  is  an  extinguishment  thereof.    Lev,  y  2,  per  cur,  ^  vide  Godb,  26. 

4  Leon.  135.  azi.    Pahn.347.    Co.  112.    Bridg.  57. 

If  an  infant  brings  a  writ  of  error  to  reverse  a  fine  lor  his  Hart's  case, 
nonage,    and  his  nonage  after  inspection  is  recorded   b}^  the  ft*'* '^'^'''*  ^,^^*, 
court,  but,   before  the  fine  reversed,  he  levies  another  fine  to  and  there  said 
another ;  this  second  fine  shall  hinder  him  from  reversing  the  the  fine  was 
first ;  because  the  second,  having  entirely  debarred  him  of  anv  "ot  pleaded, 
riirht  to  the  land,  must  also  deprive  him  of  all  remedies  ^vliicli  ^<^<^»"s<^  "ot 
would  restore  him  to  the  land.  ^K^^iT-g 

was  staid  on  purpose  by  the  conusee. 

But,  if  tenant  in  tail  levies  an  erroneous  fine  with   procla-  Carrington*s 
mations,  and  then  levies  a  second  fine,  which  is  also  erroneous,  ^"^^'  Ko.Abr. 
and  dies  ;  if  the  issue  in  tail  brings  a  writ  of  error  to  reverse  the  £i^  ,  j   ' 
first  fine,  the  defendant  may  plead  in  bar  the  second  fine;  for  a  Leon.  an. 
thoHgh  there  be  error  in  the  second,  yet,  till  that  appears  judi-  Moore,  366. 
cially  to  the  court,  it  must  be  looked  upon  as  a  fine  duly  levied,  ^°- ^*^P-  3o6* 
and,  consequently,  a  bar  to  the  plaintiff;   because  while  the    "^*  ^^' 
nd  stands  in  force,  he  cannot  have  the  land.     But,  if  in  this 
the  plaintiff  brings  another  writ  of  error  to  reverse  the 
second,    and  the  defendant   pleads  in   bar  the  fii*st  fine,    the 
plaintiff  may  reply  upon  the  first  writ  of  error  that  the  second 
fine  was  erroneous,  and  upon  the  second  writ  that  the  first  fine 
erroneous,  and  so  be  relieved  against  both  ;  for  here  the 
iiination  of  both  fines  comes  judicially  before  tlie  court,  and 
if  there  appears  ahy  error,  the  court  will  set  them  aside,  and  not 
suffer  them  to  stand  in  the  way  of  the  plaintifTs  right. 

But  in  a  writ  of  error  to  reverse  a  fine,  the  defendant  cannot  Cockman  and 
plead  the  same  fine  now  endeavoured  to  be  reversed,  and  five  Farrer, T.Jon, 
years  in  bar  of  the  writ  of  error,  any  more  than  in  a  writ  of  '^^*     Raym. 
error  to  reverse  an  outlawry  can  that  outlawry  be  pleaded  in  bar  ^^^[  ^  Sid.  92. 
of  the  writ  of  error,  quia  non  valet  except io  istitis  rei  cujus  petitur  Fortescue 
dissolution  Aland  v.  Ma- 

son, a  Str.  861. 
and  a  Ld.  Kaym.  1433.  S.  P. 

So,  if  a  fine  be  levied  of  land  in  ancient  demesne,  the  lord  ^  Inst.  518. 
may  reverse  it  after  five  years  expired  ;  but,  if  a  second  fine  had  ^  Bulst.  a44. 
been  levied,  the  lord  should  be  barred  of  liis  writ  of  disceit  after  Ro°*Rep^^6* 
five  years  from  the  second  fine ;  for  a  fine  of  ancient  demesne  is  Raym.  462. 
not  originally  within  the  courts  of  Westminster,  and  the  statute  W.Jon.  181. 
in  relation  to  the  bar  does  not  extend  their  jurisdiction  ;  but, 
when  a  fine  is  levied  of  ancient  demesne,  it  comes  within  the 
conusance  of  the  king's  courts  till  the  fine  be  reversed,  and,  by 
X)n sequence,    they  have  a  jurisdiction  of  it,   and  so  the  fine 
becomes  a  bar. 

If  a  man  (a)  outlawed  upon  a  redisseisin  releases  all  actions  to  xi  H.  4.  6.  94. 
lie  recoverer,  yet  he  may  have  a  writ  of  error  of  the  outlawry,  ??*^?'**  7^^' 
because  that  this  does  not  belong  to  the  party,  but  to  the  king  j^^^^  j^  ^^^^ 
n  interest,   and  he  may  assign  error  in  the  judgment  of  the  lawedinaper- 
:edisseisin  to  reverse  the  outlawry.  sonal  action 

Vol,  III.  I  by  process 

upga 
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upon  the  ori|„^.  »nd  b^gs -or ;  ^  i:^'>:^!:^;''iiz.':^\^i:z^ ^^ 

^s'gVodr fh^ki^^'hl  Stf  reS  to  thc^  and  to  .h^e  Uw.  so  as  to  be  of  ability  to 

sue.     Co.  Litt.  a88.  b.     8  Co.  152.  a. 

Ro.  Abr.  788.  If  the  tenant,  pending  a  p'tscipe  against  him,  aliens  in  fee, 

Bridg.77.  and  (a)  after  judgment  is   given  against   him,  and  he  brings  a 

Ro.  Rep.  306.  ^^.^  ^f  ^^j,^^.  jjjis  feoffment  is  not  any  bar  to  the  vrit,  because 

tenfn"^,  pend!  he  was  privy  to  the  judgment  after. 

^linsfhtmf 'aliens  in  fee,  and  repurchases  for  life,  and  aftCT  judgment  is  given  against  him, 

hi  shall  have  a  writ  of  error,  and  his  feoffment  is  no  bar.     Ro.  Abr.  748.  788. So,  after 

his  death  his  heir  shall  have  a  writ  of  error,  because  of  the  privity.    Ro.  Abr.  788. 

Lev.  72.  In  a  writ  of  error  to  reverse  a   common  recovery,  it  is   no 

Winn  and        „qq(\  plea,  that  the  plaintiff  pending  the  writ  of  error  hath  en- 
Lloyd,  tered  into  part;  for  before  the  possession  was  taken  from  him, 

he  raio-ht  have  error  to  reverse  the  judgment,  though  not  to  have 

restitution. 
9  H.  6.  48.  In  a  scire  facias  against  a  terretenant,  he  may  plead  a  release 

Bro.  9.  S.  C.     of  error,  though  he  be  not  privy  to  the  judgment. 
Lev.  72.  But  the  terretenants  cannot  plead  {b)  in  abatement  of  the 

[i  Burr.  362.]    writ  of  error,  but  only  in  bar  as  a  release,  ^c,  in  maintenance 
(b)  Where  a       ^p  ^^^^^  ^^^1^. 

scire  facias  _  .        ,  ,  ,  , 

is  awarded  generally  against  the  terretenants,  without  r^"^'""  ♦^'^'"    -'"-'  c.>,.nr.,i  are  returned 
warned   and  appear;  one  may  jjlead  uon'tenure  to  di  (  <i  to  abate  the 

writ  as 'to  the  rest;  as  might  be  done,  if  all  were  nani^,.  ...  ...^  ....;,  .^.  .....^ii  vide  Holland 

and  Jackson.  Bridg.  72.    Ro.  Rep.  301,  &c    Cro.  EUz.  739.    Palm.  123,  aa;. 

9  H.  6.  48.  In  a  writ  of  error  against  the  heir  of  the  recoverer  within  age, 

Ro. Abr.  766.    and  a  5a>e ./Zzc/a^  against  the  terretenants;  if  the  parol  demi 
for  the  heir,  and  the  judgment  is  reversed  against  the   tci 
tenant;  yet  at  full  age  the  heir  may  plead  the  release  of  the  de- 
mandant of  the  right,  or  of  the  errors,  and  bar  him. 

[By  Stat.  10  &  1 1  W.  3.  c.  14.  a  writ  of  error  for  the  revers- 
ing  of  any  fine,  recovery,  or  judgment,  must  be  commenced, 
or  brought  and  prosecuted  within  twenty  years  after  such   fine 
levied,   recovery  suffereil,    or  judgment  signed   or   entered  ol 
record. 
Street  v.  Hop-       Although  it  should  appear  on  the  record  that  the  judgment  ij 
kmson,  Cft.      above  twenty  years  standing,  yet  cannot  the  defendant  nave  1' 
345.   a  Str. '    benefit  of  this   statute  without   pleading   it,  because   there  1 
1055.  S.  C.       saving  of  rights  of  the  persons  mentioned  in  the  act,  as  in- 
fancy, 4'c,  which  may  be  replied  to  take  ofl"  the  effect  of  the  plea; 
and  therefore  the  court  cannot  take  notice  of  it  merely  as  it  ap- 
Ibid.    Cun-      pears  upon  the  record  itself.     And  this  plea,  as  well  as  the  plea 
ningham  v.       of  a  release  of  errors,  must  conclude  with   praying   that  the 
?2ff  ^r"i.         plaintiff  may  be  barred  of  his  writ  of  error,  not  tliat  the  iudff. 

I  Otl.  127.  i.U/»J/»i  1-1-1  1  •'°. 

Dent  V.  Ling-    "^^^^  "^  athrmed,  tor  they  admit  the  judgnient  to  be  erroneous., 
wood,  a  Str.  683.    Kirlc  v.  Clifton,  i  Show.  50. 
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(M)  Of  the  Judgment  to  begioen  on  the  Writ  of  Erroi\  \  ip 

(M)  Of  the  Judgment   to   be  given   on  the  Writ  of 
Error :  And  herein, 

I.  Where^  on  the  Writ  qf  Error,  Part  onl^y  or  the 'whole  Judg- 
7netitf  shall  be  Jeversed. 

^^  JUDGMENT  heing  an  entire  thing  (a)  cannot  regularly  (a)  For  this 
be  reversed  for  part,  and  affirmed  for  part;  as  {b)  in  a/ormedon  ^^de  Moore, 
de  uno  crofto,  messuage,  <Sf>    il*  the  demandant  recovers,  and  in  ^^*    f  Seon. 
a  writ  of  error  it  is  adjudged,  that  aformedon  does  not  lie  of  a  iyl\    Cro. 
croft,  the  judgment  for  tiS?  residue  shall  be   reversed  also,  be-  £112.425. 
cause  the  writ  is  not  ffood,  inasmudi  as  tliere  cannot  be  a  good  *  ^^^-  57-94. 

judgment  upon  a  bad  writ.  *  7^' ^P* 

*'      "              ^  1^6.   Sid.  357. 

a  Jon.  374.    Carth.  2^5'    (*)  Ellis  and  WaUls  Ro.Rcp.  2.     2  Bulst.  214.    Allen,  74.    Ko. 
Abr.  774.  S.C. 

So,  io  an  action  of  trespass  against  tliree,    if  one  (c)  dies  Ro.  Abr.  775. 
uling  the  writ,  and  yet  judgment  is  given  against  all  three,  in  4*  vide  Allen, 
lit  of  error  upon   this  judgment,  the  whole  judgment  shall  (c)Btvi<U^' 
be  reversed,  because  it  is  entire,  though  the  writ  by  the  death  j  y  q^^  j,  c.  8. 
abates  hut  against  one.  by  which  it  is 

enacted,  that 
I'n  ,11  ..o»;o"^  -..o»    M— ....,al,  or  mixed,  the  death  of  either  party  between  the  verdict  and 
U'ged  for  error,  io  as  such  judgment  be  entered  within  two  terms  after 
''  -  — —  *And  the  stat.  8  &  9  W.  3.  c.  1 1.  6  7.  the  death  of  one  plain- 
is  another  surviving,  shall  not  abate  the  suit,  apd  suggesting  the 


in  an  action  of  debt  upon  a  bill,  and  upon  a  contract  upon  an  Eltonheadand 
tnihset,  if  the  defendant  pleads  non  est  factum  as  to  the  bill,  and  Deemian, 
nil  debet  as  to  the  contract,  and  both  are  found  by  verdict  against  R'j-Abr.775-6. 
the  defendant,  and  judgment  against  the  defendant  guod  capia-  s.C.  cited. 
tm-f  for  denying  his  deed;  and  it  is  not  also  quod  sit  in  miseri-  Vent.  27. 
cordia  as  to  the  contract,  as  it  ought  to  be,  and  entire  damages  a  Kcb.506. 
given,  and  a  writ  of  error  is  brought;  for  this  the  whole  judg-  •5'*^*  7^.®     - 
ment  shall  be  reversed,  scilicety  as  well  the  judgment  upon  the  ^\^  Jj^  ^5  ^ 
bill  as  for  the  contract.  17  Car.  2.C.8. 

where  this  is 

•ided,  tit  Ammdment  and  Jeofail. -fCapiatur  pro  fne,  taken  away,  and  other  provisions 

in  lieu  thereof,    j  W.  &  M.  c.  la. 

In  a  writ  of  error  upon  a  judgment  in  trespass  against  several,  Bird  and 
if  the  judgment  be  erroneous,  because  one  of  the  defendants  wjis  ^J"""'  ^^' 
within  age,  and  appeared  by  attorney,  the  judgment  shall  be  re-  jJ^'^J^l  *s  c!' 
versed  in  toto  against  all.  and  S.  P.  ad-* 

judged.  Allen,  74,  75.  S.  C.  cited,  and  S.P.  adjudged.    Style,  lai.  125. 406.  S.  P.  adjudged. 

If  an  action  be  brought  against  ^.  as  a  feme  sole,  where  she  is  Ro.  Abr.  776. 
covert,  and  against  B,  and  C.,  and  they  all  plead  to  issue,  and  Hayward  and 
A.  as  a  feme  sole,  and  judgment  is  given  against  them  all  ac-  .  J  ^^^' 
Gordingly ;  in  this  case  the  baron  of  A*  with  A,  B.  and  C  may 

I  2  join 
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join  in  error,    and  assign  for  error  the   coverture  of  A,,  and 
thereupon  the  judgment  shall  be  reversed  for  all,  because  it  is 
entire. 
Carth.234.  If  there  is  debt  for  rent  on  two  several  demises,  and  on  the 

■'zss.  Parker  first  the  demise  and  reservation  are  laid  right ;  but  as  to  the 
^H^  f^^d^'  second,  the  demise  is  with  a  reservation  of  rent  secundum  ratam 
i.^^.  and  the  i^l- per  annum,  which  is  a  void  reservation,  because  no  certain 
judgment  time  or  day  being  appointed  of  payment,  it  would  subject  the 

given  on  de-  lessee  to  an  action  of  debt  every  hour  {a) ;  though  the  error  be 
c'^Teversed  ^^^^  ^"  ^^^  second  demise;  yet,  the  judgment,  being  entire, 
accordingly,      "lust  be  reversed  in  toto. 

4  Mod.  76. 

Salk.  a6a.  a  Vent.  a49.  270.  S.  C.  (a)  So,  where  A.  brought  an  action  ob  the  case  agahist  B, 
for  words  spoken  of  him,  and  for  causing  him  to  be  indicted,  &c.  and  the  jury  found  for  the 
plain  tiff  as  to  both,  and  entire  damages  given ;  yet,  it  being  afterwards  held  that  the  words 
■were  not  actionable,  the  judgment  was  reversed  m  toto  ;  but  for  this  vide  Cro.  Ja.  424.  Hob.  6. 
Ro.  Rep.  24.    Cro.  Ja.  343.    Allen,  75.    Ro.  Abr.  775.    Vent.  27.  40. 

Ro.  Abr.  776.        But  in  a  writ  of  dower,  if  the  plaintiff  recovers  by  default,  and 

Tie  and  At-      upon  this  a  writ  is  awarded  to  the  sheriff  or  bailiff,   where  the 

^"^'  recovery  is  to  deliver  to  the  plaintiff  tertiam  partem  per  metas^ 

and  to  inquire  of  the  value  by  the  year ;  and  how  much  time  is 

past  after  the  first  demand  of  dower,  and  what  damages  she  hath 

sustained ;  and  upon  this  the  sheriff  or  bailiff  returns,  that  he 

had  delivered  the  third  part  of  the  lands,  and  the  value  found 

by  the  jury  to  30/.  per  annum,,  and  that  two  years  are  past  after 

the  first  demand  and  damages  50/.  and  thereupon  judgment  is 

given  accordingly  to  hold  in  severalty  the  said  third  part,  and  to 

recover  the  said  damages  :  in  this  case,  though  the  judgment  is 

not  good  as  to  the  damages,  inasmuch  as  it  is  not  averred,  that 

the  husband  of  the  plaintiff  died  seised  (as  the  use  is),  nor  is  it 

so  found  by  the  jury,  nor  was  it  so  commanded  by  the  writ  to 

be  inquired,  by  which  the  judgment  as  to  this  is  erroneous ;  yet 

it  shall  be  reversed  only  as  to  this,  and  shall  stand  as  to  the 

recovery  of  the  third  part  of  the  land. 

Williams  v.  So,  in  an  action  of  account,  if  judgment  is  given  quod  com" 

White.  Cro.    putet,  and  after,  auditors  are  assigned,  and  upon  the  account, 

Stra^^o^'s  C  J*^^g"^^"^  ^s  g^v^"  against  the  defendant,  and  damages  and  co-;  . 

cited  by  i?o//<f    ^"^  ^^^^^  ^  ^^^^^  ^^  error  is  brought  upon  both  judgments,  ai 

C.J.  thereupon  the  last  judgment  only  is  found  to  be  erroneous;  in 

this  case,  the  last  judgment  only  shall  be  reversed,  and  not  the 

first  judgment,  but  this  shall  stand  in  force ;  for  these  are  two 

distinct  judgments,  and  perfect ;  for  the  first  judgment  is  idea 

consideratum  est  quod  computet,  ^'  defcndens  in  viiscricordia, 

5  Co.  32.  If  a  judgment  is  given  against  executors  in  an  action  of  debt, 
4-^y^rRor^^'  ^^^  ^^^.^^  ^  ^cire  facias  judgment  is  given  against  them,  to  have 
Abr.  776.          execution  of  their  proper  goods,  and  a  writ  of  error  is  brought 

upon  both  judgments ;  in  this  case,  if  the  first  judgment  bagood, 
and  the  last  erroneous,  the  last  judgment  only  shall  be  reversedj 
and  the  first  judgment  shall  stand. 
43  E.  3.  I  Ro.       But,  if  a  man  recovers  in  debt  upon  a  judgment,  if  the  first 
3     S^P  a^nd*  J"^S"^^"^  ^^  reversed,  the  second  judgment  shall  also. 

tin 
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the  court  took  time  to  advise,  whether,  by  the  reversal  of  the  first  judgment,  the  other  wa* 
so  facto  \o\(l.     Palm.  1H7.  per  Uodderidge.     The  reversal  of  the  first  judgment  does  not 
30  the  second,  but  defeats  it,  so  that  the  plaintifl' shall  have  no  fruit  thereof.     Palm.  303* 
b.  r.  per  Chamberlain  J. 

After  a  recovery  in  a  redisscisiu,  if  the  first  judgment  be  re-  8  Co.  143. 

versed,  the  judgment  on  the  redisseisin  shall  be  reversed  also.        Ro.  Abr.  777^ 

Bv  the  reversal  of  the  original  judgment,  the  outlawry  de-  Ro.  Abr.  777. 

penJiutf  thereupon  shall  also  be  reversed.  ^"'  ^X  the  re- 

^  ^  ^  versa!  of  the 

outlawry,  the  original  judgment  shall  not  be  reversed.     Ro.  Abr.  777.     4  Brownl.  39.  S.  P. 

If  a  man  recovers  in  an  annuity,  and  has  a  scire  facias  there-  u  H.4. 48. 
upon  afterwards,  and  the  judgment  upon  the  scire  facias  is  after  Ro-  Abr.  777. 
affirmed  in  a  writ  of  error;  yet,  if  the  first  judgment  of  the 
annuity  be  reversed,  the  other  shall  be  also. 

If  a  man  recovers  upon  an  original,  and  hath  another  judg-  8  Co.  143. 
ment  in  a  scire  facias ;  if  the  first  judgment  be  reversed,  the  Ro.  Abn777, 
other  shall  be  also  reversed. 

If  a  man  recovers  in  a  quare  impedit,  and  hath  a  writ  to  the  26  E.  3. 75. 
bishop,  and  after  recovers  against  the  bishop  in  a  qitare  iion  Ro.  Abr.  777. 
admisit,  and  after  the  judgment  in  the  qtiare  impedit  is  reversed, 
the  judgment  in  the  quare  non  admisit  shall  be  also  reversed  by 
this,  though  this  was  lor  the  contempt  to  the  king. 

If  the  demandant  recovers  against  tlie  tenant,  and  the  tenant  Ro.  Abr.  777. 
against  the  vouchee ;    if  the  heir  of  the  vouchee  reverses  the 
judgment  of  the  value,  because  the  vouchee  was  dead  at  the 
judgment  rendered ;  this  shall  reverse  the  judgment  against  tlie 
tenant  also. 

If  the  principal  is  outlawed  of  felony,  and  the  accessary  at-  9  Co.  119. 
tainted  and  executed,  and  after  the  principal  reverses  the  out-  Ro.  Abr.  777, 
lawry,  and  is  indicted,  and  found  not  guilty  of  the  felony ;  by 
this  reversal  and  acquittal,  the  attainder  against  the  accessary  is 
annihilated ;  for  his  heir  may  have  a  inort  d'aficestor,  it  seems, 
because  he  hath  no  remedy  by  writ  of  error,  or  otherwise,  to 
reverse  it ;  for  this  depends  upon  the  principal. 

If  the  conusee  of  a  statute  recovers  in  detinue  by  erroneous  8  Co.  14a,  145, 
judgment    against   the  garnishee,    and  sues  execution ;    if  the  5  Co.  90.  b. 
garnishee  in  a  writ  of  error  reverses  the  judgment  given  in  the  '^®''^*''^'  777» 
detinue,  yet  the  execution  is  not  reversed  by  this,  because  it  is 
a  collateral  thing  executed. 

If  an  infant  and  one  of  full  age  join  in  a  fine,  and  the  infant  Leon.  317. 
after  brings  error  for  the  reversal  thereof,  it  shall  be  reversed  Co.  76.  b. 
quoad  the  infant  only.  Cro  *Ellf' 

124.    2  Leon.  108.    Moore>565.    iJon.  iSz. 

If  husband  and  wife  join  in  a  fine  when  they  are  of  full  age,  it  F.  N.B.  ai. 

shall  bind  them  both  ;  but,  if  the  feme  be  within  age,  they  may  ^^"-  ^^5» 

join  in  a  writ  of  error  to  reverse  it  (a)  during  the  minoritv  of  ^"X^y  ^^^^ 
',  .^  V   /  o  J  opinion  01 

the  Wife.  sonu^  books, 

the  fine  shall 

be  reversed  in  tola,  both  against  the  husband  and  wife;  as  Cro.  Eliz.  129.    Leon.  115.    Owen, 

ai. —  But  by  others,  the  writ  of  error  shall  reverse  the  fine  as  to  the  wife,  but  no  execution- 

I  3  «bal& 
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shall  be  awarded  during  the  life  of  the  husband.  Bro.  tit.  Fines,  arp.  tit.  Error  a 8.  Leon.  ii6. 
—  And  accordingly  in  3  Lev.  36.  Hutchinson's  case,  a  vacat  was  entered  guoad  the  wife  only. 

Ro  Abr.  775.  If  a  fine  be  levied  of  land,  of  which  part  is  guildable,  and  part 
F.  N.  B.  98.  ancient  demesne,  and  as  to  that  which  is  ancient  demesne,  the 
Cro.  Eliz.  469.  ijjjg  |jg  reversed  by  writ  of  disceit,  yet  the  fiije  shall  stand  for  the 

^ residue ;  for  a  mark  shall  be  made  on  the  fine,  in  the  nature  of 

a  cancelling  of  that  which  is  ancient  demesne  only. 

[Where  a  judgment  is  partly  by  the  common  law,  and  partly 
by  statute,  it  may  be  reversed  in  part ;  for  that  which  was  a 
judgment  at  common  law  will  remain  a  judgment,  and  be  com- 
plete without  the  other. 

A  judgment  in  an  information  qui  tarn,  ^c,  may  be  reversed 
as  to  the  informer,   and  stand  for  the  king. 

And  wherever  the  judgments  are  distinct,  part  may  be  af- 
firmed, and  the  other  part  reversed.  Hence,  if  a  judgment  for 
a  common  informer  give  damages  for  detention,  and  costs  de  in-^ 
cremento^  the  judgment  for  the  penalty  may  be  affirmed,  and  for 
the  damages  and  costs  reversed.  But,  {a)  where  costs  are  merely 
accessary  to  the  principal  judgment,  there,  if  they  are  errone- 
ously given,  the  judgment  cannot  be  reversed  as  to  them  only, 
but  must  be  reversed  in  toto,'] 


Jon.  374. 
a  Jon.  1 8a. 

Per  Holt  C.  J 

I  Salk.  ^4. 
Ca.  temp. 
Hardw.  50. 

Moore,  565- 


Frederick  v. 

Lookup, 

4  Burr.  20ZI. 

Bellew  V. 

Aylmer, 

I  Str.  189. 

S.P.    Kent 

V.  Kent, 

a  Str.  673. 

Ca.  temp. 

Hardw.  50. 

S.  P.    Green  v.  Waller,  a  Ld.  Raym.  893.  S.  P. 

V.  Etherington,  a  Ld.  Raym.  870.    i  Salk.  3W. 


(a)  Lampen  v.  Hatch,  a  Str.  934.    Rous 


2.  What  Judgment  shall  be  given  on  the  Reversal  (^  the  first, 

Cro.  Car.  44a.  If  judgment  be  given  against  the  defendant,  and  he  bring  a 
Ro.  Abr.  774.  writ  of  error,  upon  which  the  judgment  is  reversed,  the  judg- 
^Saund.  256.  i^^ent  shall  only  (6)  be  qmd  jidicium  revcrseiur;  (c)  for  the  writ  of 
^54!  SaUt.  ^^^^^  ^^  brought  only  to  be  eased  and  discharged  from  that  judg- 
a6z,  263.  ment. 
Cuming  v. 

Sibly,  4  Burr.  2489.  [Pngh  v.  Goodtitle  on  the  demise  of  Bailey,  House  of  Lords,  15  th 
May  1787.]  (6)  If  the  error  be  error  in  fact,  and  not  in  the  record,  as  for  infancy,  the  judgment 
shall  be  quod  pro  errore  pradicto  judicium  pr<sdictum  revocetUTy  without  saying,  <f-  aliis  in  re* 
cordo.  Ro.  Abr.  805. — If  judgment  be  affirmed  in  B.  R.  upon  a  writ  of  error,  the  judgment 
shall  be  quod  judicium  rcddiium  reinanebit  stabile  in  perpeluum.  31  £.  4.  44.  Ro.  Abr.  805.  — 
[If  defendant  demur  for  duplicity,  and  have  judgment ;  the  entry  shall  be  quod  judicium  af- 
firmetur.  Jeffry  v.  Wood,  i  Str.  439.  If  a  release  of  errors,  or  the  statute  of  limitations  be 
pleaded,  and  found  for  the  defendant;  the  judgment  must  be,  quod  quereru  nil  capiat  per 
breve,  not  quod  judicium  ajjinnetur.  Kirle  v.  Clifton,  i  Show.  50.  Canningham  v.  Houston, 
I  Str.  izj.  Dent  v.  Lingwood,  a  Str.  683.  Street  v.  Hopkins«n,  Id.  1055.  Ca.  temp. 
Hardw.  345.  In  the  House  of  Lords,  if  judgment  below  be  given  for  the  plaintiff,  and 
deemed  right,  it  is  simply  affirmed.  Countess  Dowager  of  Cavan  v.  Doe  on  tne  demise  of 
Pulteney,  7  May  1795.  So,  if  judgment  be  given  in  the  Exchequer  or  King's  Bench  for  the 
plaintiff,  reversed  in  the  King's  Bench,  or  Exchequer-chamber,  and  that  reversal  approved  by 
the  Lords,  tlieir  judgment  is,  that  such  second  judgment  be  affirmed.  Sutton  v.  Johnstone, 
aa  May  1787.  Home  v.  Earl  of  Camden,  aa  June  1795.  So,  if  two  former  judgment* 
concur,  and  are  deemed  right,  they  need  only  be  affirmed.  Foley  v.  Burnell,  House  of  Lords, 
a7  April  1789.]  jl  (c)  It  would  seem  that  in  this  case,  as  well  as  where  the  judgment  below  is 
against  the  plaintiff,  the  court  of  error  should,  upon  reversal,  give  the  same  judgment  as  the 
court  below  ought  to  have  given ;  for  their  duty  is  to  reform  as  well  as  to  fl^n?j  or  reverse  the 
judgment.  Where  therefore  judgment  had  been  given  in  the  Common  Pleas  for  the  plaintiff; 
upon  a  special  verdict  in  assitmpiit,  which  was  reversed  upon  a  writ  of  error  in  the  King's 
Bench  j  the  defendant  was  holden  to  be  entitled  in  the  latter  court,  not  only  to  judgment  ol 

acquittal, 
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•cquittaf,  biit  aht)  for  the  costt  of  hh  cfefewce  in  the  Common  Pleas,  which  is  the  same  jud^ 
meiit  which  that  oourt  ought  to  have  piven;  the  defendant  in  such  case  being  entitled  to  hi» 
costs  by  the  statute  13  H.  8.  c.  ij.     Gildart  v.  Gladstone,  12  East,  6oJf.|| 

But,  if  judgment  be  given  against  tlie  plaintiff,  and  he  bring  Ro.Abr.  774. 
a  writ  of  error,  the  judgment  shall  not   only  be  reversed,  but  805.  S.  P. 
the  court  shall  also  give  such  judgment  as  the  court  below  should  Ydv.47!  ^**" 
have  given  ;  for  the  writ  of  error  is  to  revive  the  first  cause  of  ^  Saiind.  256, 
action,  and  to  recover  what  he  ought  to   have  recovered  by  the  317.    Show, 
first  suit,  wherein  erroneous  iudirment  was  ffiven.  Parl.Cases,  5 7. 

Garth.  143.  *54.  S.  P.    Ld.  Raym.  5.    4  Mod  106.    Skin.  447-    Salk.  403. 

As,  in  an  action  upon  the  case  for  words,    if  judgment  be  Ro.  Abr.  774. 
given  against  the  plaintiff,  that  the  words  are  not   .  Me,  Hopkins  and 

upon  which  the  plaintiff  brings  a  writ  of  error,  and  i  ^  on  ^^^  roo.  S.P. 

the  first  judgment  is  reversed,  because  the  words  are  actionable ;  and  judgment 
the  court,  after  reversal  of  the  first  judgment,  ought   to  give  given  accord- 
judgment,  that  the  plaintiff  shall  recover ;  for  this  court  ought  '"Sb- 
to  give  the  same  judgment  which  the  first  court  might  have 
done. 

So,  in  an  eject  tone  frmce,  upon  not  guilty  pleaded,  issue  is  Ro.  Abr.  774. 
joined,  and  a  special  verdict  found,  and  upon  this  verdict  judg-  Omulcunne 
ment  given  against  the  plaintiff,  and  after  the  plaintiff  brings  a  c"ro.  Can^u. 
writ  of  error,  in  which  the  judgment  is  reversed,  the  plaintiff  adjudged  upon 
shall  have  judgment,  and  recover  his  term,  his  declaration  being  a  writ  of  error 
good,  and  the  law  being  for  him  upon  the  special  verdict;  for  out  of  Ireland. 
the  court  that  reverses  the  first  judgment  ought  to  give  the  same 
judgment  which  ought  to  have  been  given  in  the  first  suit. 

If  in  an  action  ot  waste  in  the  hustings  in  Londo7i  judgment  is  Lev.  310. 
given  for  the  defendant,  and  after  upon  a  writ  of  error  brought  ^°'^  ^"'* 
before  commissioners  in  St,  Martin%  according  to  the  custom  of  ^  g^und,  2(6. 
the  city,  tli;;        '      lent  is  reversed  ;  the  commissioners  shall  give  s.C. adjudged^ 
the  same  j I. >  as   before  ought  to  have  been  given ;   for  the  and  after- 

custom  of  proceedincr  in  London  shall  be  intended  according  to  wards  affirmed 
^»  1  •!•  1     ^  *     .u  *  °  m  parhament. 

tiio  common  law,  it  no  precedent  appear  to  the  contrary.  ^ 

In  replevin  in   baneo^  the    defendant   pleaded  a  lease  made  a  Lev.  11,  la. 

I  Octob,  Sfc,  and  avowed  for  rent  reserved  thereupon ;  and  the  HoH)each  and 

plaintiff^    in  bar  thereof,  pleaded  7ion  demisit  i  Octob,  Sfc.  modo  ^^^"n^^^- 
»   r  i-L-i-        --j-^  c   ^j    r       ^u      *  Saund.  317. 

0^ forma;  upon  which  issue  being  joined,  it  was  roiftia  tor  trie  310.S.  C.  ani 

plaintiff,    and  judgment  for  him,  and  the   defendant   brought  S.  P.  as  to  the 

error  in  B,  R,  and  it  was  agreed  to  be  an  immaterial  issue,  and  repleader 

the  judgment  erroneous,  and  yet  that  the  court  could  not  award  ^^^  '^  ^"^ 

a  repleader,  as  the  Common  Pleas  might  have  done  (and  as  the  TwUdcn  held 

ancient  usage  was,  but  disused  for  one  hundred  years) ;  and  there  the  issue  was 

being  gross  faults  in  the  avowry,  it  was  said,  that  if  they  reversed  aided  by  the 

the  judgment,  perhaps  they  must  give  judgment  upon  the  de-  f^^i^^and  sSdL 

claration  for  the  faults  in  the  avowry.  the  judgment 

could  not  be  reversed  for  the  faults  in  the  avowry;  and  the  judgment  wa»  afiirmed. 

If  the  court  of  Exchequer-chamber  reverse  a  judgment  in  the  Feldowe  v. 
King's  Bench  for  the  defendant  on  demurrer,  they  cannot  award  Ridge,  Cro. 

I  4  awrit  J^^°^-  Y^^- 
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74.  S.  C.  a  writ  of  inquiry,  but  must  remit  the  record  to  the  King's  Bench, 

Noy,i29,S.C.  with  an  order  to  that  court  to  award  such  writ  and  execution 
T.t^Z,       upon  the  return  of  it. 
I  Show.  127.    Kent  V.  Kent,  Ca.  temp.    Hardwicke,  51. 

(a)  Carth.  319.  But  in  the  case  of  (a)  Phillips  and  Biiri/,  where  the  House  of 
Skin.  514.  Lords  reversed  the  judgment  that  was  given  in  B,  R.  on  a  special 
verdict,  there  the  House  of  Lords  gave  a  new  judgment,  which 
was  executed  accordingly,  on  refusal  of  the  B,  R.  to  give  a  con- 
trary judgment  to  what  they  had  given  before,  although  it  was 
objected  that  they  could  not,  having  a  transcript  only,  and  not 
the  record  itself,  before  them. 

4  Inst.  470.  If  in  a  writ  of  right  close  in  ancient  demesne,  the  demandant 
F.  N.  B.  19.  niakes  his  protestation  to  sue  in  nature  of  a  mmt  d' ancestor,  and 
sl'c.  cited.       t^^  tenant  pleads  in  abatement,  and  judgment  is  given  for  him  ; 

and  after,  upon  false  judgment  brought,    the  writ  is  affirmed 
good,  the  Court  of  Common  Pleas  shall  proceed  as  tho  inferior 
court  should  have  done. 
Campbell  v.  ||  If  judgment  be  given  for  the  plaintiff  on  one  couni  in  a  de- 

French,  6  T.R.  claration,  and  a  distinct  judgment  for  the  defendant  on  another, 
*^°'  and  the  defendant  bring  a  writ  of  error  to  reverse  the  judgment 

on  the  first  count ;  the  court  of  error  cannot  examine  the  legality 
of  the  judgment  on  the  second  count,  no  error  being  assigned 
on  that  part  of  the  record.  || 
Hardwood  V.  [|it  is  now  settled,  though  it  was  in  one  case  {b)  denied, 
Cow^"l^^'  that  a  court  of  error  may  award  a  venire  facias  de  7iox^.  And 
Grant  v.Astle,  this  it  may  do,  after  a  bill  of  exceptions  allowed  upon  a  de- 
Dougl.  731.  murrer  to  evidence,  and  after  a  general  verdict,  when  some  of 
Bent  V.  Baker,  the  counts  are  defective.] 
3  T.R.  27—  -^ 

In  Kinastonv.  Mayor,  &c.  of  Shrewsbury,  a  Str.  1051.  4  Br.  P.  C.  271.  Haswell  gut  *"->^ 
v.  Chalie,   %  Str.  11 24.     Andr.  392.    Parker  v.  Wells,  i  T.  R.  783.     Lickbarrow  v.  iNl 

5  T.  R.  367.  the  House  of  Lords  directed  a  ventre  de  novo  to  be  awarded  by  B.  R.  {b^  b.  — . 
v.  Hopkinson,  a  Str.  1055.  Ca.  temp.  Hardw.  345.  —  In  Trevor  t.  Wall,  i  T.  R.  151.  tne  court 
of  B.  R.  refused  to  award  such  a  writ,  on  the  ground  that  the  proceedings  upon  which  error 
was  brought  originated  in  an  inferior  court.  But  in  Davis  v.  Pierce,  a  T.  R.  125.,  where  a 
bill  of  exceptions  had  been  tendered  in  the  court  of  Great  Sessions  in  IVa/es^  and  the  pro- 
ceedings were  removed  by  writ  of  error  into  B.  R.,  that  court  being  of  opinion  that  the  bill 
was  properly  tendered,  awarded  a  venire  de  novo  into  the  next  English  county. 

• 

3.   To  what  the  Parties  shall  be  restored  on  the  Reversal  of  the 
first  Judgment, 

8  Co.  142.  b.         If  a  man   recovers  by  erroneous  judgment,  and   by  virtue 

if  the  tenant^'  ^1^^^?^*  presents  to  a  church,  or  enters  into  the  perquisfte  of  his 

loses  by  ver-  villein,  and   after  the  judgment  is   reversed;    these   collateral 

diet,  lie  shall  things  executed  shall  not  be  devested  thereby;  but  collateral 

be  restored  to  things  executory  are,  after  reversal,  as  {c)  if  no  judgment  had 
tne  lanas,  it  it  ^^ 

be  reversed  m 

a  writrof  error.     8  H.  6. 2.    Ro.  Abr.  778. So,  he  shall  be  restored  to  the  mesne  issues. 

8  H.  6.  2.  So,  if  the  tenant  loses  in  a  writ  of  entry  sur  disseisin^  and  after  it  is  reversed  for 
error,  he  shall  be  restored  to  the  mesne  issues.    Ro.  Abr.  778. 

If 
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If  a  man  recovers  damages,  and  hath  execution  by  feri  facias,  8  Co.  19. 143. 

and  upon  the  feri  facias  the  sheriff  sells  to  a  stranger  a  term  Ro.Abr.  778. 

for  years,  and  after  the  judgment  is  reversed ;  the  party  shall  be  y[^^^^'  *^^* 

restored  only  to  the  money  for  which  the  term  was  sold,  and  not  ^  ^g  Leon! 

to  the  term  itself;  because  the  sheriff  had  sold  it  by  the  com-  96.  3  Leon.  89. 

mand  of  the  writ  oH  fieri  facias.  Godb.  17. 

-^       ^  Gouls.  103. 

Cro.Ja.246. 

But,  if  the  goods  of  an  outlawed  man  are  sold  by  the  slieriff  Hoe*8  case, 
upon  a  capias  ti!lagatum,  and  after  the  outlawry  is  reversed  by  ^.^^' 9°-  ^9; 
writ  of  error,  he  shall  be  restored  (c)  to  the  goods  themselves;  citeV^Cro. 
because  the  sheriff  was  not  compellable  to  sell  those  goods,  but  Eiiz.  278.S.P. 
only  to  keep  them  to  the  use  of  the  king.  adjudged, 

where  a  termor 
being  outlawed  upon  the  statute  of  recusancy,  the  lord  treasurer  and  barons  of  the  Exchequer 
sold  the  term,  (a)  If  the  king  grants  over  the  land  of  a  person  outlawed  for  treason  or  felony, 
and  afterwards  the  outlawTv  is  reversed,  the  party  may  enter  on  the  patentee,  and  needs 
neither  to  sue  a  petition  to  the  king,  nor  a  scire  facias  against  the  patentee,  a  Hawk.  P.  C. 
c,  50.  \J  19.  cites  I  And.  188. 

If  a  man  recovers  damages  in  a  writ  of  covenant,  as  the  par-  Ro.  Abr.  778. 
ticular  case  was,  against  ^.  and  hath  an  elegit  of  his  chattels,  Cro.Ja.246. 
and  of  the  moiety  of  his  lands;  and  the  sheriff  upon  this  writ  Yelv.  179. 
delivers  a  lease  for  years  of  land  which  B.  had,  to  the  value  of  jog.^s.  P.°ad- 
50/.  to  him  that  recovered,  per  rationabile  pretium  4'  extentum  judged, 
(as  the  words  were)  to  have  as  his  own  term,  in  full  satisfaction  of  (*)  That  it 
50/.  part  of  the  sum  recovered,  and  after  B,  reverses  the  said  ^<J|'^<*  .^^ 
judgment,  he  shall  be  restored  to  the  same  term,  and  not  to  the  ^^^  ^^  ^  * 
value ;  for  though  the  sheriff  might  have  sold  the  term  upon  this  stranger.  Yelv. 
writ,  yet  {b)  here  is  no  sale  to  a  stranger,  but  a  delivery  of  the  108.    Brownl. 
term  to  the  party  that  recovered,  by  way  of  extent,  without  any  '^7»  108. 
sale ;  and  therefore  the  owner  shall  be  restored. 

And  for  the  same  reason,  if  personal  goods  were  delivered  to  Ro.  Abr.  778. 
the  party  per  rationabile  pretium  Sf  extentum,  upon  the  reversal 
of  the  judgment,  he  shall  be  restored  to  the  goods  themselves. 

If  in  debt  upon  an  escape  the  plaintifl  recovers,  and  hath  8  Co.  142.  b. 
execution,  and  after,  thefirstjudgment  is  reversed;  yetthejudg-  3  Mod. 325. 
ment  for  the  escape  remains  in  force.  ^•^*  *^*^°' 

But,  if  an  action  of  escape  be  brought  against  the  sheriff,  and  8  Co.  142.  a. 
the  judgment  upon  which  it  is  founded  be  reversed  before  such 
time  as  the  defendant  is  forced  to  plead,  he  may  plead  iiull  tiel 
record. 

But  there  is  a  diversity  between  a  recoveiy  by  prior  title,  and  8  Co.  143.  s. 
a  reversal  of  a  judgment  by  writ  of  error ;  as,  if  a  woman  hath 
judgment  and  execution  in  dower  in  ancient  demesne,  and  it  is 
after  reversed  in  a  writ  of  false  judgment;  and  because  she  had 
held  the  lands  for  two  years  between  the  first  judgment  and  re- 
versal, the  value  of  the  land  was  inquired,  and  taxed  at  twenty 
marks;  in  a  scire  facias  against  her,  it  was  adjudged  she  could 
not  plead  a  recovery  in  a  writ  of  right  close  in  nature  of  a  ctd 
in  vita. 

If  an  advowson  comes  to  the  king  by  forfeiture  upon  an  out-  Beverley  v. 
lawry,  and  the  church  becoming  void,  the  king  presents,  and  9,^*^"^^'^'^ 

then  ' 
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th€n  the  outlawry  is  reversed;  yet  the  king  shall  enjby  that  pre- 
sentment, because  the  presentment  there  came  to  the  king  as  the 
profit  of  the  advowson. 
Moore,  269^.  But,  if  a  church  is  void  at  the  time  of  the  outlawry,  and  the 

agned'pgr        presentation  is  thereby  forfeited,  as  a  chattel  principally  and 
curiam.  distinct  of  itself;  there,  upon  the  reversal  of  the  outla^vTy,  the 

party  shall  be  restored  to  the  presentation. 
Cro.  EliE.  17c.       If  a  termor,  being  outlawed  for  felony,  grants  over  his  term, 
Ogners  case^    ^nd  after,  the  outlawry  is  reversed,  the  grantee  may  have  tres- 
f^rPd^'         P^^^  ^^^  ^^^  profits  taken  between  the  reversal  of  the  outlawry 
13  Co.  ao.  32.    and  the  assignment  {a) ;  for  by  the  reversal  it  is  as  if  no  outlawry 

had  been,  and  there  is  no  record  of  it. 
Cro.  Ja.  645.         If  after  judgment  in  a  scire  facias  against  bail,  the  judgment 
Appesley  and   against  the  principal  is  reversed  (b);  this  is  no  reversal  of  the 
agreid  ^er  ^'  judgment  against  the  bail,  because  it  is  a  collateral  judgment  by 

curiam.    Palm,  itseli. 

187.  301.  S.  C.    (b)  But  the  bail  may  be  relieved  by  audita  querela:  for  which  see  title  Andiicr 

Querela. 

See  further  Tit.  Bail  (B)  7.  and  Tit.  Scire  I^^acias. 
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"p  SCAPE  in  general  is  understood,  where  any  person,  who  is 
under  lawful  arrest,  and  restrained  of  his  liberty,   either 
violently  or  privily  evades  such  arrest  and  restraint,  or  is  sufferea 
to  go  at  large  before  delivered  by  due  course  of  law. 

For  the  better  understanding  whereof  I  shall  consider, 

(A)  Where  the  Party  shall  be  said  to  be  legally  com- 

mitted, so  that  the  suffering  him  to  go  at  large 
shall  be  judged  an  Escape :  And  herein, 

1.  Whe7'e  the  Authority  by  na^hich  he  is  catnmitteJ j^all  be  said 

to  be  sicfficientfor  that  Purpose, 

2.  Where  the  Fmm  of  the  Commitment,  or  being  in  Custody, 

shall  be  said  to  be  regular, 

(B)  What  Degree  of  Liberty,  or  going  at  large,  shall 

be  deemed  an  Escape  :  And  herein', 

1.  With  xiohat  Strictness  Prisoners  are  to  be  kept, 

2,  What  on  this  Account  shall  excuse  the  Sheriff,  Gaoler,  &c. 

*when  acting  in  Obedience   to  some  Authority;  as  re^ 
moving  a  Prisoner  on  a  Habeas  Corpus,  3pc, 

14  3.   What 


(A)  TV}ie7'e  the  Party  said  to  be  legally/  commiited,  S^^c.  123 

3.  What  by  Construction  of  Lam  ifmU  be  deemed  an  Escajpe^ 
though  the  Pctrty  be  still  in  Confinement, 

(C)  Of  the  Difference  between  voluntary  and  negli- 

gent Escapes. 

(D)  Of  the  Difference  between  an  Escape  on  Mesne 

Process  and  Execution. 

(E)  What   Persons   are   answerable   for,    and    to  be 

charged  with  an  Escape :  And  herein, 

1.  Of  the  jiy—f^'-'T  cr  succeeding  Sheriff  Warden^  &c. 

2.  JVhere  _  ,   Wardens^  &c.  their  Superiors  or  Depu- 

ties, are  liable  at  the  Election  of  him  who  is  injured  by 
the  Escape. 
J.   Wfiere  the  PaHy  injured  may  have  his  Remedy  against  the 
Person  escaping ;  and  herein  of  Escape  Warrants. 

(F)  Of  the  proper  Remedy  and  Nature  of  the  Action 

to  be  brought  for  an  Escape. 
(G;  Of  the  Manner  of  laying  the  Action. 

(H)  Of  the  Party's  Defence  who  suffered  the  Escape  : 
And  herein  of  pleading  fresh  Suit. 


(A)  Where  the  Party  shall  be  said  to  be  legally  com- 
mitted, so  that  the  suffering  him  to  go  at  large 
shall  be  adjudged  an  Escape :  And  herein, 

I .  Where  the  Authority  by  which  he  is  committed  shall  be  said  to 
be  STifficientfor  that  Purpose. 

TT  seems  agreed  as  a  general  rule  («),  that  wherever  a  sheriff  or  (a)  This  dis- 

other  officer  hath  a  person  in  custody,  by  virtue  of  an  authority  tinction  is  kid 

from  a  court  which  hath  jurisdiction  over  the  matter,  that  the  ^^^  ^" 

nr»    .  1  '^        1  •  £•       1  ^   Moore,  274. 

suftermg  such  person  to  go  at  large  is  an  escape ;  ror  he  cannot  Dyer,  175. 

judge  of  the  validity  of  the  process,  or  other  proceedings  of  such  Poph.  203. 

court,  and  therefore  cannot  take  advantage  of  any  errors  in  Leon.  30. 

them.     Hence  the  law  allows  him,  in  an  action  of  false  im-  I^Qq^^I'^ 

prisonment,  to  plead  such  authority,  which  will  excuse  him,  ^  Qq^  *5^.  'q^q^ 

though  it  be  erroneous.     But,  if  the  court  hath  no  jurisdiction  Ja.  3.  aSlo/a^^. 

of  the  matter,  then  all  is  void,  and,' consequently,  the  officer  not  aBaht.  64. 

•    punishable  for  suffering  a  person  taken  up   upon   such  void  *56- ^aSaund- 

authority  to  escape.  3  ivfod.  325. 

Carth.  14^.  234* 

Upon  this  distinction  it  hath  been  adjudged,  that  if  A.  obtains  Cro.  Eliz.  i^. 
judgment  against  B.,  and  a  year  afterwards,  without  any  scire  Bushe's  case. 
faciasy  takea  out  a  capias  ad  satiifaciendum^  upon  which  B,  is 

taken, 
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taken,  and  the  sheriff  lets  him  go  at  large,  that  this  is  an  escape; 
(a)  Shirley  v.  for  though  the  award  of  the  capias  (a)  after  the  year  without  a 
Wright,  a  Ld.  scire  facias,  was  erroneous,  yet  the  sheriff  could  not  take  advan- 
Ra}Tii.  775-  ta<re  thereof,  for  it  was  sufficient  authority  for  him  to  make  the 
I  Salk*  ''lo.  «^^^s^'  ^"^  ™^g^^^  ^^^^^  ^^^^  pleaded  by  him  in  an  action  of  false 
S. P. adjudged;  imprisonment. 

but  there  said  ,         .  .rt-'^^-TT--. 

that  it  would  be  otherwise,  had  it  been  on  a  capias  ad  respondend.  bearing  ieste  m  Tnndy 
term,  and  returnable  in  Hilary y  because  such  process  must  be  returnable  from  term  to  ternv 
otherwise  it  is  out  of  court. 

Brown  V.  llThc  statute  of  37  G.  3.  c.  1 1 2.  authorized  the  justices  (^  the 

Compton,        peace,  "  at  the  first  or  second  general  quarter  session,  or  general 

8  T.  R.  424.      «  session,  to  be  holden  after  the  passing  of  the  act,  or  some 

the^^case  o^f       "  adjournment  thereof,"  to  discharge  insolvent  debtors  under 

Orbyv.  Hales,  certain  circumstances.     The  justices  in  the  county  of  5.  "  at  a 

iLd.Raym.3.  «  general   quarter   session   holden  by  adjournment"  after  the 

which  was  re-  passing  of  the  act,  but  which  appeared  to  have  been  an  adjourn- 

A^^Mod!  -in-     ^^^nt  of  a  session  holden  before  the  act  passed,  ordered  the  gaoler 

was  over-ruled  of  the  sheriff*s  gaol  to  discharge  an  insolvent,   who  was  in  the 

as  against  the    custody  of  the  sheriff  in  execution.     It  was  holden,  that  this 

Marshalsea  adjourned  sesiion,  not  being  an  original  session  holden  after  the 
case,  10  Co.  -^  .         j,   ,  '  ^  ^.  °      ^     ^        ,  .         11 

76.  and  the      passmg  of  the  act,  nor  an  adjournment  ot  such  a  session,  had 

whole  current  not  any  jurisdiction  under  the  act :  and,  as  the  court  of  general 

of  authorities,  session  or  general  quarter  session  had  not,  independently  on  the 

''^d^d^^trt^f'  ^^*'  ^"y  authority  over  a  person  charged  in  execution  in  a  civil 

the  justices  of  suit,  the  proceeding  was  caiam  non  jtidice,  and,  consequently, 

the  quarter  the  sheriff,  being  responsible  for  the  act  of  his  servant,  was  liable 

sessions  make  to  the  party  at  whose  suit  the  insolvent  was  in  custody  for  an 

a"w  &  M  <^scape,  agreeably  to  the  rule  above  laid  down,  that  when  the 

c.  15.  for  the  court  hath  not  jurisdiction  of  the  cause,  the  whole  proceeding  is 

discharge  of  coram  non  jndice^  and  an  action  lies  against  the  officer,  who 

poor  prisoners,  executes  the  process  of  the  court.  11 

which  order  is  * 

not  warranted  by  the  statute  (as  if  the  prisoner  were  in  execution  for  more  than  iocs/.)  and 

the  sheriff  discharge  the  prisoner  accordingly,  he  shall  not  be  liable  for  an  escape. 

Coniers,  She-  So,  where  upon  a  recognizance  in  Chancery,  the  conusee  sued 
riffof  Dur-  out  execution  by  a  capias  ad  satisfaciend,  by  force  whereof  the 
rv°^*T7r^^^'  ,    conusor  was  taken  and  escaped  ;  the  court  held,  that,  though  the 

CrO.Jb.llZ.  576.  .  J         .•    r      '         t     •         ^   •  1  11 

Ognell  V.  Pas-  capias  ad  sattsjactend,  m  this  case  was  erroneously  awarded,  yet 
ton,  Id.  165.  it  was  a  good  execution  for  the  party  as  long  as  it  continued 
Moore,  474.     unreversed,  and,  consequently,  the  sheriff  liable  for  the  escape. 

S.  C.  &  S.  P.  8  Co.  142.  S.  C.  cited.  Leighton  v.  Gamons,  Cro.  Eliz.  707.  S.  P.  But  Weaver 
V.  Clifford,  Ro.  Abr.  tit.  Escape  (F.  pi.  2.)  contr.  \\  This  last  case  seems  to  have  depended  several 
years,  and  there  are  many  reports  of  it,  which  are  not  quite  consistent.  Yelvcrton  states  the 
judgment  of  the  court  below  to  have  been  that  the  action  did  not  lie,  and  so  does  Brown/ow, 
whose  report  is  almost  a  transcript  of  YelveHorCs.  Yelv.  42.  Brownl.  82.  But  Croke  says 
that  the  court  inclined  in  favour  of  the  action,  but  adjourned;  Cro.  Ja.  3.  and  Buhtrode  ex- 
pressly states  that  judgment  was  entered  in  the  King's  Bench  for  the  plaintiff,  2  Bulstr.  6a.  a 
statement  which  agrees  with  Lord  Roue's  account  of  the  result  of  the  writ  of  error  in  the 
Exchequer-chamber,  that  the  judgment  in  B.R.  was  reversed,  because  there  was  no  award  of 
the  capias  by  the  court,  but  it  was  taken  out  without  warrant,  and  so  merely  void.|j 

So, 


(A)  Where  the  Parti/  said  to  be  legally  committed,  S;c.  125 

So,  where  in  debt  for  an  escape,  it  was  found  by  special  ver-  Salk.  319. 

diet,  that  the  phiintiff  had  outlawed  »/.  S,  after  judgment  upon  a  Wolf  and 

capias  ad  satisfaciend.  sued  out  within  the  year,   and  that  two      m**?"* 

years  after  the  outlawry  he  was  taken  up  upon  a  capias  utlagaium,  s.C.^adjudged. 

and  tlie  sheriff  suffered  him  to  escape;  it  was  admitted,  that  if  a  ||  Comb.  37.^. 

capias  utlagntum  had  been  sued  out  within  the  year,  no  prayer  to  ^^  C.  that  the 

charge  him  in  custody  had  been  necessary,  because  the  plaintiff  f^""!^  mdmed 
•   1"  1  11  •  1      ^'  r    •      1       '  \       ^  .     ^,.    .         to  give  mdg- 

might  have  had  a  cajnas  ad  satisjactend,  without  a  scire  facias ;  nient  for  the 

but  this  being  after  the  year,   the  question  was.    Whether  he  plaintiff;  but 
could  be  said  to  be  in  execution  for  the  plaintiff  in  the  original  atJjonmed, 
action  without  prayer  ?  and  the  court  held  that  he  was,  though  J|'^'.    ?^ 
no  prayer  was  entered,  because  he  would  have  been  [a)  so,  if  he  \  '„t 

had  been  taken  within  the  year ;  (/)  and  here  is  no  difference,  Lrnnz\  urgu- 
for  the  plaintiff  was  at  the  end  of  his  process  at  the  exigent,  and  »nent.    Mr. 
no  continuance  or  scire  facias  after  a  capias  utlagatwn,  and  the     '".'J* '"  "^^ 
very  capias  tUlagatum^  which  is  sued  at  his  charge,  imports  an  this  case  adds 
election  of  tlie  body.  "  .V.  li.  The  ' 

"  defendant 
"  died,  so  no  judgment  was  given,  but  HoU  C.  J.  on  hearing  thereof  said,  they  were  inclined  to 
*'  give  judgment  for  the  plaintiff."  This  fact  is  not  noticed  either  in  Salkeld  or  the  5th  Modern : 
indeed  in  the  last,  it  is  expressly  said,  that  judgment  was  given  for  the  plaintiff! |)  (a)  5  Co. 
88.  a.  Garnon's  case,  adjudged.  Bridgm.  6.  Ro.Abr.  810.  S.  P.  adjudged.  (A)  ||//o/^  said, 
according  to  the  report  in  Comberbatch,  that  "  he  never  understood  the  difference  taken  in  the 
"  cases  within  the  year  or  after,  and  that  it  wa«  taken  suddenly."!] 

If  at  the  petition  of  A,  and  the  rest  of  tlie  creditors  of  J?.,  a  Barnes  and 
commission   upon  the  statute  against  bankrupts  is  issued  out  9^J[y*^^' 
against  /?.,  and  thereupon  the  commissioners  sit  and  offer  inter-  'o  ^r  ' 
rogatories  U)  C,  and  he  refuses  to  be  examined,  and  by  them  is  Moore  8^4. 
thereupon  committed  to  prison,  and  the  gaoler  suffers  him  to  S.C. adjudged; 
escape ;  as  the  commissioners  had  sufficient  authority  to  commit,  anJ  note,  ac- 
and  A.  was  prejudiced  by  the  escape,  he  may  maintain  an  action  ^^q!^^  !? 
against  the  gaoler.  action  was  debt. 

So,  if  there  be  a  suit  in  the  ecclesiastical  court  between  A.  and  Slipper  v. 
B.,  in  which  B,  is  excommunicated,  and  afterwards  taken  upon  !^^°°'  ^^' 
an  excommunicato  capiendo^  and  suffered  to  escape.  A,  may  bring  •'"  ^     'i^  ^* 
an  action  on  the  case  for  the  escape,  though  it  was  objected  that  Raym.  788! 
this  was  a  spiritual  matter,  and  that  A,  had  other  remedy,  as  by  S.  C. 
writ  of  recaption. 

Also,  upon  this  rule,  that  the  sheriff  cannot  take  any  advan- 
tage of  the  irregularity  of  the  proceedings  of  a  court  which  hath 
jurisdiction  of  the  matter,  it  hath  been  holden  (c),  if  a  nobleman  {c)  a  Bulst.  6$- 

be  taken  in  execution,  and  the  sheriff  let  him  go,  it  will  be  an  V^Coke  C.  J. 
^  '  o  '  in  the  case  of 

escape.  *  Weaver  v. 

Clifford.     ♦  Qm.  the  defendant  not  being  liable  to  be  taken  in  execution,  and  no  court 
having  power  to  award  an  execution  against  the  person  of  a  peer,  in  a  civil  suit  ? 

Upon  the  second  part  of  the  distinction,  that  an  officer  shall 
not  be  liable  to  an  action  for  the  escape  of  a  person  taken  on  a 
writ,  which  issued  out  of  a  court  that  had  not  jurisdiction  of  the 
matter ;  it  hath  been  (d)  holden,  that  if  ^.  bring  an  action  against  {d)  Ro.  Abr. 
«n  officer  of  au  inferior  court  for  an  escape,  and  declare  that  he  ^°9»  ^'f- 

brought  R^^^«°" 
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and  Barnard,  brought  an  action  against  J.  5.,  in  the  court  of  Kingston  upon 
adjudged.  ||In  //^//Z,  upon  an  obligation  made  at  Halifax  in  Com.  Ehm\  {but 
a  Lutw.  1567.  ^1^  ^^^  allege  it  to  be  within  the  jurisdiction  of  the  court),  and 
citedTy  ''  that  he  obtained  judgment,  upon  which  J.  S.  was  in  execution, 
Powell(John)  and  suffered  to  escape  by  the  defendant;  that  this  declaration  for 
J.  who  ob-  want  of  alleging  Halifax  to  be  within  tlie  jurisdiction  of  the- 
serves,  that  inferior  court,  is  insufficient  to  maintain  the  action  ;  for  tliough 
the  S^ent  the  action  be  in  its  own  nature  transitory,  yet  {a)  inferior  courts 
was,  because  being  tied  down  to  matters  arising  within  their  own  limits,  they 
it  appears  in  must  shew  that  they  had  conusance  of  the  matter,  otherwise  their 
the  body  of      proceedings  will  be  void,  as  being  coram  nonjudice,  of  which  the 


the  declar- 


ation, 


that'the  officer  may  well  take  advantage. 


place  where  ,       -    ,  -,...,..  t, 

the  obligation  was  made  was  in  the  body  of  the  county,  out  of  their  jurisdiction.     Hit 

where  nothing  of  this  sort  appears,  he  says,  it  ought  to  be  notified  to  the  court  by  p 

the  jurisdiction,  which  plea  if  the  court  refuse,  or  receive  it  and  procetcl  aftcrwanN. 

plea  be  offered  as  it  ought  to  be,  before  imparlance,  and  upon  oath,  ail  p 

be  void,  and  the  judge  and  officer  will  be  liable  to  actions.||     (a)  So,  tho  ^  ; 

of  a  superior  court,  yet,  if  such  superior  court  had  not  jurisdiction  of  the  matter,  it  v  i  i  n  • 

void,  and  the  officer  may  take  advantage  thereof,  as,  if  a  foruicdon  issue  out  of  the  KM\'i\ 

Bench,  or  an  appeal  out  oi  tlie  Common  Pleas,     a  Bulst.  64.  4*  vide  5  Mod.  413.    Ld.  Raym. 

397.    5  Mod.  413-    Carth.  234. 

Squibbv.Hole,  So,  if  A,  declares  that  he  prosecuted  one  J.  S.  in  the  court  of 
adjudged  by  Eli/y  upon  a  bond  made  infra  jurisdictimiemy  upon  which  he  wa 
three  judges  -^^  execution,  and  that  the  defendant  suffered  him  to  escape;  it 
^^lis^z  Mod!^  the  jury  find  that  there  was  such  a  prosecution,  but  that  the  bond 
39.  iJFreem.  was  not  made  infra  junsdictionem,  the  action  does  not  lie ;  for 
193.  S.  C.  all  that  was  done  was  cora7n  non  jtidice,  and  therefore  no  legal 
According  to  commitment ;  and  though  the  defendant  in  the  court  below 
North  C.J.  pleaded  non  est  factum^  yet  that  could  not  give  the  court  any 
said,  that  al-  jurisdiction  which  it  had  not  originally  in  the  cause, 
though  the 

proceedings  in  this  case  (the  action  being  of  such  kind  as  was  cognizably  m  the  court  of  Elj/) 
should  not  be  said  to  be  coram  non  judicCy  so  as  to  have  made  the  bailifTor  officer  subject  to 
an  action  of  false  imprisonment  for  executing  the  process  of  the  court ;  yet  he  conceived,  that, 
as  this  case  is,  it  shall  be  said  to  be  coram  non  judice  as  to    '       >  •  -       /^ 

from  this  action,  because  it  was  a  tiling  that  lay  in  his  copi 

of  the  jurisdiction  of  the  court,  and  so  the  court  had  nothing  to  no  wiiii  u.  i^m,  pcmap^,  it 
an  executor  had  brought  the  action,  it  might  have  been  otherwise,  because  he  shall  not  be 
presumed  to  know  where  the  bond  was  made.  And  the  other  judges  seemed  to  agree  with 
him;  sed  adjournatur.\\ 

Bull  V.  '  [In  an  action  on  the  case  against  the  defendant,  bailiff  of  the 

I  Wa^te  ?  horough  court  of  SoiUkwark^  for  an  escape  upon  mesne  process, 
it  was  moved  in  arrest  of  judgment,  that  the  declaration  was  ill, 
because  it  appeared  that  the  plaint  in  the  court  below  was  levied 
against  two  persons,  but  only  one  was  proceeded  against,  so  that 
the  plaintiff",  by  process  against  one  only,  could  not  have  had  the 
effect  of  his  suit  below.  To  this  it  was  answered,  and  resolved 
per  curiam,  that  even  supposing  the  plaint  to  be  erroneous,  yet 
the  officer  shall  not  take  advantage  thereof  in  a  collateral  action 
as  this  is ;  he  may  justify  the  arrest  under  the  process,  and  shall 
not  be  suffered  to  say  in  this  action,  that  the  plaintiff'  could  not 
have  the  eflfect  of  his  suit  below.    It  was  then  objected,  that  the 

declaration 


(A)  TVkere  the  Pat-ij/  said  to  be  legally  committed^  S^c.  I  j; 

declaration  did  not  allege  in  what  manner  the  defendant  below 
was  indebted  to  the  plaintiff:  but  only  in  general  that  he  was 
indebted:  it  might  be  on  a  judgment,  or  such  a  debt  as  that 
court  hiul  no  jurisdiction  of:  nor  did  it  appear,  that  the  cause  of 
action  arose  witliin  the  jurisdiction.     To  this  it  was  answered, 

id  resolved  ^^  curiam  (fl),  that  this  being  after  a  verdict,  they  {a)  [But  see 
uDuld  suppose  every  thing  proved  at  the  trial  which  was  neces-  T^\^^ ' 
iury  to  be  proveil ;  and  that  the  cause  of  action  arose  within  the  j  ^j' 
jurisdiction,  unless  the  contrary  could  be  made  to  appear  upoi> 
the  face  of  the  record. 

See  tit  Trespass,  (D).] 

2.  Where  the  Foj-m  of  the  Gmmtmefit,  or  hei»g  in  Ctistody^  shall 
be  said  to  be  regular. 

Tlie  sheriff  cannot  be  charged  with  an  escape  {b)  before  he  (*)  Bro. 
had  the  party  in  his  actual  custody  by  (c)  a  legal  authority  ;  and  Pn^^!u'» 
therefore  if  an  officer,  having  a  warrant  to  arrest  a  man,  see  him  ^J^^  j^  ^^^^^ 
shut  up  in  a  house,  and  challenge  him  as  his  prisoner,  but  never  that  an  officer 
actually  have  him  in  his  custc3y,   and  the  party  get  free,  the  who  arrests  a 

officer  caimot  be  charged  with  an  id)  escape.  person  on  a 

o  \   /  r  Sunday  con- 

trary to  the  29  Car.  a.  c.  7.  cannot  be  charged  with  an  escape  for  letting  him  go  again,  vide 
6  Mod.  oc.  S:ilk!  rS.  (d)  But,  if  an  officer  refuses  to  arrest  a  person  that  he  may,  an  action 
on  and  hence  it  hath  been  adjudged,  that  if  a  cajnas  ad  satufaciend, 

is  (1  of  a  county,  and  one  oi  them,  when  he  may  arrest  the  party, 

refuses  so  to  do,  the  piaintiif  must  bring  bis  tction  fiogly  fligfonst  the  coroner  so  refusing, 
for  this  is  a  personal  tort,     a  Mod.  23,  24. 

But,  if  A.  is  arrested,  and  in  the  actual  custody  of  the  sheriff,  5  Co.  89. 
and  afterwards  another  writ  is  delivered  to  him  at  the  suit  of  J,  S.  Frost's  case, 
upon  the  delivery  of  the  writ.  A,  by  construction  of  law  (e)  is  g^^^^' } 
immediately  in   the  sheriff's  custody,  without  an  actual  arrest ;  Xorthuviber- 
and  if  he  escapes,  the  plaintiff  may  declare,    that   he  was  ar-  /aw/ has  a  man 
rested  by  virtue  of  the  second  writ,  which  is  the   operation  it  i"  custody  ip 
hath  by  law,  and  not  according  to  the  fact.  wf  a^d  the 

sheriff  himself  is  in  London,  and  a  writ  is  delivered  to  him  against  that  penon,  he  is  in  his 
custody  immediately  upon  that  writ:  otherwise,  if  the  man  was  out  of  the  county  at  the 
delivery  of  the  writ  j  as  in  case  the  sheriff  was  bringing  him  to  Westminster  on  a  Juibeas  corpus. 
Salk.  273.  per  HUt  Ch.  Just. 

So,   in  escape  against  the  sherifis  of  Londotit  the  plaintiff  may  Jackson  v. 

declare,  that  he  levied  a  plaint  in  the  shei'iff's  court  against  J.  S.  Humphreys, 

beinff  then  in  the  counter  in  custody  on  a  former  plaint  levied   ^.f^r^'  n^^,; 
•1-1       TAT  ii«  •  1  £c      :i  A.      Cited  m  ISuil. 

agamst  him  by  J.  A.,  and   bemg  so  m  custody  was  sutrered  to  j^  p  ^^ 

escape ;  for  the  entering  of  the  plaint  is  of  the  nature  of  a  writ 
or  precept  in  another  court,  upon  which  the  serjeant  at  mace 
arrests  the  party  by  his  general  authority;  and  therefore,  by  en- 
tering the  plaint,  and  charging  the  defendant  in  the  counter,  he 
is  in  actual  custody  of  the  sheriff". 

II  So,  if  a  writ  of  execution  be  delivered  to  the  sheriff  against  Benton  v.  Sut- 
A,  at  the  suit  of  J5.  and  a  warrant  made  out  thereon,  and  before  'o">  i  B«  &  ?• 
the  return  of  that  writ  -4.  is  takea  in  execution  at  the  suit  of  C  *^* 

and 
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judgment  ar 
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Bassett,  Cro. 
Ja.  ao3. 


Watson  V. 
Sutton, 
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and  then  escapes,  B.  may  maintain  debt  against  the  sheriff  for 
the  escape,  although  the  party  was  not  arrested  under  the  writ 
at  the  suit  of  B,  \\ 

l^A,  declares  against  the  Marshal  of  the  King's  Bench  for  the 
escape  of  a  prisoner  (a),  formerly  in  the  Fleet,  that  he  virtufe 
brevis  de  habeas  corpus,  directed  to  the  warden  of  the  Fleet,  was 
debito  modo  commissiis  to  the  King's  Bench ;  this  will  not  be  suf- 
'reSd'accord-  ficient,  without  alleging  an  actual  commitment,  for  he  cannot 
ingly.   (a)  If     be  committed  on  a  habeas  corpis,  and  the  debito  modo  will  not 

igainst  B.  in  B.  R.y  and  also  another  judgment  in  C.  B.,  upon  whiph  he  is  taken  in  exeai- 
tion  and  committed  to  the  Fleet,  and  afterwards  he  removes  himself  to  the  Marshalsea  hy 
habeas  corpus  cum  causa ;  if  the  marshal  sufler  him  to  escape,  he  is  liable  to  both  debts. 
Dyer,  15  a. 

If  by  habeas  corpus  the  body  of  J,  S.  together  with  a  plaint 
entered  against  him  in  the  court  of  Norxich,  be  removed  before 
the  chief  justice  of  B,  R.,  who  upon  the  return  of  the  writ  ac- 
cepts bail ;  the  acceptance  of  bail,  though  before  the  filing  thereof, 
is  a  discharge  of  the  prisoner ;  and  though  afterwards  a  proce- 
dendo  should  be  awarded,  yet  the  sheriff  cannot  be  charged  with 
the  escape. 

If  a  person  out  upon  bail  renders  himself  in  discharge  of  his 
bail,  and  a  redditit  se  is  entered  in  the  judge's  book,  and  a  com- 
mittitur  filed  in  the  office,  and  the  prisoner  afterwards  escapes ; 
yet,  if  no  notice  was  given  tlie  marshal  of  such  render,  nor  any 
entry  made  of  the  commitment  in  his  book,  the  prisoner  shall 
not  be  deemed  in  custody  so  as  to  charge  the  marshal  with  an 
escape ;  but  it  seems  this  matter  cannot  oe  insisted  upon  after 
trial. 

It  hath  been  held,  that  entering  a  commit titur  upon  the  roll 
was  not  sufficient  evidence  to  charge  the  marshal  with  an  escape, 
without  proving  an  actual  imprisonment ;  but  that  proving  the 
party  to  be  actually  in  prison,  though  there  be  no  entry  made 
in  the  marshal's  book  (without  which  he  pretends  he  knows  not 
how  to  take  charge  of  them)  is  sufficient. 

And  now  for  the  greater  security  of  creditors,  and  the  better 
to  enable  them  to  prove  the  actual  custody  of  the  prisoner,  by 
the  8  &  9  W.  3.  c.  27.  §  9.  it  is  enacted,  "  That  if  any  person 
"  or  persons  whatsoever,  desiring  to  charge  any  person  with 
"  any  action  or  execution,  shall  desire  to  be  informed  by  the 
"  marshal  or  warden,  or  their  respective  deputy  or  deputies,  or 
"  by  any  other  keeper  or  keepers  of  any  other  prison  or  prisons, 
"  whether  such  person  be  a  prisoner  in  his  custody,  or  not,  the 
"  said  marshal  or  warden,  or  such  other  keeper  or  keepers  of 
"  any  other  prison  or  prisons,  shall  give  a  true  note  in  writing 
^  thereof,  to  the  person  so  requesting  the  same,  or  to  his  lawful 
"  attorney,  upon  demand  at  his  office  for  that  purpose,  or,  in 
«  default  thereof,  shall  forfeit  the  sum  of  50/.  and  if  such  mar- 
**  shal  or  warden,  or  their  respective  deputy  or  deputies  exer- 
"  cising  the  said  office,  or  other  keeper  or  keepers  of  any  other 
«  prison  or  prisons,  shall  give  a  note  in  writing,  that  such  per- 
son 
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son  is  an  actual  prisoner  in  his  or  their  custody,  every  such 
note  shall  be  accepted  and  taken  as  a  sufficient  evidence  that 
"  such  person  was  at  that  time  a  prisoner  in  actujd  custody." 

15)  What  Degree  of  Liberty,  or  going  at  large,  shall 
be  deemed  an  Escape  :  And  herein, 

I .   With  "johat  Strictness  Pvisonns  are  to  be  kept, 

J7  VERY  person  in  prison  by  process  of  law  is  to  be  kept  in  Plowd.  36. 
salxYi  Sf  [a)  arcta  nistodia,  in  order  to  compel  him  the  more  3  Co.  44. 

s>f)eedily  to  pay  his  debts,  and  make  satisfaction  to  his  creditors.  d'"1'*  ^^^ 
'  n  a    1  u    nr  Ro.Abr.  806. 
\^n)  And  by  VVestm.  a.  c.  ii.     Carceri  niancipentur,  in  fcrru^  which,  my  Lord  Citke  says,  was 
enacted  in  order  to  oblige  them  to  a  more  speedy  compliance  with  their  duty.     3  Co.  44.  a. 
and  %  Inst.  381.  in  his  comment  on  this  statute,  he  says,  that  though  prisoners,  if  need  re- 

tjuire,  niay  now  be  kept  in  irons,  yet  that  it  could  not  be  done  by  the  common  law. And 

Co.  Litt.  260.  lu  he  says,  imprisonment  must  be  cutiodia  4"  non  ptena,  for  career  ad  homneg 
ctutodientios,  non  ad  puniendoSy  dart  debet. 

Therefore,  if  the  sheriff  or  other  officer  who  hath  the  custody  Ro.  Abr.  806. 
of  a  prisoner,  either  bail  him  when  he  is  not  bailable  by  law,  or  .3  Co.  44. 
suffer  him  to  go  out  of  the  {b)  limits  of  the  prison,  though  with  ^^^^^*  ^^' 
a  keeper,  and  for  ever  so  short  a  time,  it  is  an  escape.  Hedy,  34. 

(A)  For  the  limits  of  the  Fleet  prison,  vide  %  Mod.  zji,  at. 

But  the  law  and  provision  made  by  Westm.  2.  c.  11.  being 

eluded  by  the  acts  and  contrivances  of  sheriffs,  and  other  kee}>ers 

of  prisons,  by  the  8  &  9  W.  3.  c.  27.  §  i.  it  is  enacted,   "  That  all 

"  prisoners,  either  upon  contempt  or  mesne  process,  or  in  cxe- 

"  cution,  who  are  or  shall  be  committed  to  the  custody  of  the 

"  marshal  of  the  King's  Bench  prison  or  warden  of  the  Fleet, 

"  shall  be  actually  detained  within  the  said  prisons  of  the  King's 

"  Bench  and  Fleet,  or  the  respective  rules  of  the  same,  until 

"  they  shall,  be  from  thencc»  discharged  by  due  course  of  law  ; 

'*  and  if  at  any  time  the  said  marshal  or  warden,  or  any  other 

"  keeper  or  keepers  of  any  prison,  shall  permit  and  suffer  any 

"  prisoner  committed  to  their  custody,  either  on  mesne  process, 

"  or  in  execution,  to  go  or  be  at  large  out  of  the  rules  of  their 

"  respective  prisons,   (except  by  virtue  of  some  writ  of  habeas 

"  corpus^  or  (c)  rule  of  court,  which  rule  of  court  shall  not  be  (^J  The  intent 

"  granted,  but  by  motion  made,  or  petition  read  in  open  court,)  ?  f. '^f^V"^® 
<4  ^  1         .*'  ,    .  ,.    1  -11        I    11  1         J     *8»  that  the 

every  such  gonig  or  bemg  out  of  the  said  rules  shall  be  ad-  prisoners  may 

"  judged  and  deemed,  and  is  hereby  declared  to  be,  an  escape."   be  brought  to 

Westminster- 
kaiiy  and  by  indulgence  they  have  been  allowed  to  go  to  any  of  the  ions  of  court,  to  consult 
with  their  counsel  or  attornies;  but  suffering  them  to  go  on  their  pleasure,  as  to  a  playhouse, 
S^c.  is  an  escape.     2  Show.  298. 

II This  statute  having  made  the  rules  to  all  purposes  the  same  Bonafons  v. 
as  the  walls  of  the  prison,  it  follows,  that  an  escape  from  them  Walker,aT.R, 
without  the  marshal's  knowledge  is  a  negligent  and  not  a  vo-   ^ 
luntary  escape;    for   the  escape  is  not  voluntary',  unless  it  be 

Vol.111.  K  with 
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with  the  consent  or  by  the  default  of  the  marshal,  and  his  allow- 
ing the  rules  of  the  prison  is  not  any  default  in  him,  because  the 
law  gives  a  sanction  to  it;' and  it  cannot  be  inferred  thence,  that 
he  consents  to  the  escape,  if  he  has  taken  security  that  the  pri- 
soner shall  not  go  beyond  the  rules,  and  immediately  on  his  re- 
turn has  confined  him  in  close  custody. 
FieM  V.Jones,       Jn  an  action  for  an  escape  against  the  marshal  of  the  King's 
9,.^^f'  ^^^*      Bench,  it  appeared,  that  the  prisoner,   who  was  in  execution  in 
Tb^ng'Tcase,  the  marshal's  custody,  at  the  suit  of  the  plaintiff,  was  seen   at 
cited  in  i  Str/  large  about  1 1  o'clock  on  the  first  day  of  Michaelmas  term.    The 
503.  S.  P,         defence  was,  that  he  was  out  upon  a  day-rule  granted  by  the  court 
on  the  same  day,  and  by  the  above  statute  that  rule  could  only 
have  been  granted  at  the  sitting  of  the  court,  and  the  courl,  in  fact, 
did  not  sit  till  after  the  time  he  was  at  large.     It  further  ap- 
peared, diat  the  plaintiff  had  actually  filed  his  bill  against  the 
marshal  in  this  action  before  the  sitting  of  the  court  on  the  same 
day.     The   petition    had    been  signed   by  the  prisoner  in   the 
morning  before  he  went  out    of  prison.     The  court  were  of 
See  Wilkinson  opinion,  that  the  day-rule  was  a  justification  to   the  marshal 
V.  Morris,         for  the  liberation  of  the  })risoner  on  the  whole  of  the  day  by  re- 
3Mod.8o.S.P.  Jation;  that  though  it  was  only  granted,  as  legally  it  could  only 
have  been,  when  the  court  sat  on  the   first   day;    yet,  when 
granted,  it  was  a  Uberty  for  that  day,  and  covered  the  antece- 
dent part  of  the  day ;  because,  generally  speaking,  there  is  no 
fraction  of  a  day,  but  where  it  is  necessary  to  look  to  it  in  order 
to  answer  the  purposes  of  justice. 
Anon.  I  Str.         But  the  rule  when  made  would  not  extend  to  a  prisoner  who 
503-  had  not  signed  die  petition  at  the  time.H 

2.  What  on  this  Account  shall  excuse  the  Sheriff',  Gaoler,  &c.  ischen 
acting  in  Obedience  to  some  Authority,  as  removing  a  Prisonei' 
on  a  Habeas  Corpus,  S^c, 

W  ^j^-  ^^'  The  writ  ofhabeas  corpus  is  an  (a)  ancient  writ,  and  what  the 
808.  (?)  Hob!  ^^^j^ct  is  by  law  entitled  to;  yet  (b)  if  a  sheriff  or  other  officer, 
aoi.  3  Co.  44.  who  hath  the  custody  of  a  prisoner,  by  colour  thereof,  suffer  the 
Cro.  Car.  14.    prisoner  to  go  at  large,  it  is  an  escape. 

Hard.  476.  As,  if  a  habeas  corpus  be  returnable  Uie  next  term,  and  the 

SeChref  ^^^^^^'  ^r  gaoler  in  the  meantime  suffer  the  prisoner  to  go  at 
Baron, and  the  ^^^g^j  ^^  is  an  escape,  though  he  appear  at  the  return  of  the 
whole  court,     writ ;  for  the  writ  only  empowers  the  gaoler  to  bring  him  directly 

to  the  court,  and  if  he  gives  him  any  liberty  in  the  meantime,  it 

is  at  his  peril. 

Mod.  it6.  So,  where  a  habeas  corpus  ad  (c)  testificandum  was  directed  to 

Mosedel's  the  marshal  to  carry  one  Retinoids  to  the  assizes  at  Wells  in  So- 
case.  00  ruled  „,^      .7-  iJii*^.  /*>,  .  -i 

upon  evi-         mersetshire,  who  alter  the  assizes  was  suffered  to  go  sixty  miles 

dence,  and  the  beyond  Wells ;  though  he  returned  again  to  the  marshal,  yet  it 

plaintifF  had  a  was  held  an  escape. 

verdict  for 

6200/.     3  Keb.  .705.  S.  C.    (c)  If  J.  S.  is  in  execution,  and  a  habeas  corpus  ad  testificandum  ii 

directed  to  ti.e  gaoler,  who,  according  to  the  command  of  the  writ,  carries  the  prisoner  to 

give  his  testimony;  this  is  an  escape.    Sid.  13,  said  by  Twiidcn  to  have  bceu adjudged  by  all 

the  judges. 

So, 
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So,  if  the  gaoler  carry  him  round  about  [a)  a  great  wnv  for  the  Mod.  ii6.  per 
accommoilntioii  of  the  prisoner,  it  is  an  escape;  but  he  is  not  ^'"'^-    t*°'- 
bound  to  bring  him  the  direct  way  for  fear  of  being  rescued.         (aVThathe  is 


to  brin<;  him  in  convenient  time,  and  the  most  convenient  way  ;  and  this  is  to  be  judged  of  by 
the  judges.  Cro.  Car.  14.  Dnlt.  Sheriff,  561.  |tlf  the  officer  take  him  out  of  the  direct 
road,  it  is  an  escape.     Per  BalUr  J.  in  Benton  v.  Sutton,  x  B.  &  P.  68. |) 


Also,  it  hath  been  adjudged,  that  if  the  sheriff  hath  one  in  3  Co. 44. 
execution,  and  a  habeas  corpus  issues  to  have  his  body  in  court  Boyton*s  case, 
such  a  ihy,  and  before  the  return  of  the  writ  the  sherilF  brings 
the  prisoner  to  an  inn  in  Smith/kid  in  his  way  to  Wcshninstcr^  and 
the  prisoner  of  his  own  head  goes  without  any  keeper  to  Soul/t- 
wark^  and  next  morning  returns  again  to  the  sheriflP,  so  tliat  at 
the  return  of  the  habeas  corpus  the  sheriff  tlelivers  the  prisoner 
into  court,  this  is  no  escape. 

[If  a  sheriff,  having  arrested  a  defendant  on  ;«d'5Wt'  process,  Planck  v.  An- 
keep  him  in  his  custody  after  the  return   of  the  writ,  and  then  dersonjjT.R. 
carry  him  to  prison,  he  is  not  liable  to  an  action  as  for  an  escape,  ^7* 
if  the  jury  find  that  the  plaintiff  has  not  been  delayed  or  pre- 
judiced in  his  suit.] 

As  the  sheriff  must  be  careful   that  he  does  not  give  the  pri-  DaltonSheriff, 
soner  more  liberty  than  by  law  he  ought  to  do,  when  he  acts  in  486. 
ol^edience  to  a  lawful  authority ;  so  he  must  take  care  that  he 
does  not  let  him  go  at  large  by  colour  of  a  void  authority. 

Therefore,   if  one  in  execution  at  the  suit  of  the   king  and  a  Dyer,  297.  a. 
private  person  be,  by  warrant  from  die  lord  chancellour  or  trea-  ^^l*, '^^''*  ^*^^- 
surer,  suffered  to  go  at  large  with  a  keeper,  in  order  to  collect     * 
the  money  due  to  the  king;  this  is  an  escape,  as  to  the  private 
person,  although  he  return  again  to  prison ;  for  the  king  himself 
cannot  license  one  in  prison  to  go  at  large  with  a  keeper. 

So,   where  the  sherifls  of  York  pleaded,  that  they  let  the  pri-  Cro.  Eliz.  89  j. 

soner  go  at  large  bv  virtue  of  a  writ  of  privilege  directed  to  them  Colston  v. 
r.  Y  •!     A  .1-     ,  1  •  *  -^  1  ^  .1     .   Ross  and 

h'ora  the  council  ot  lork ;  and  it  not  appearing  to  the  court  that  j^yet. 

the  writ  was  a  sufficient  warrant  for  that  purpose,  or  that  the 
council  of  York  could  in  such  case  discharge  a  prisoner,  the  plea 
was  held  ill. 

If  an  act  of  parliament  is  made  for' the  relief  of  confined  '^"**"7?^!j;. 
debtors,  and  pursuant  thereto  the  justices  of  the  peace  are  en-  ^^^Jr^y  lygj,^ 
abied  to  discharge  such  and  such  prisoners,  if  they  authorize  the  adjudged  in 
sheriff  to  discharge  a  person  that  does  not  come  within  the  de-  Sir  Thomas 
scription  of  the  act,  and  he  lets  the  party  go  at  large,  it  will  be  Orbv*s  case, 
an  escape.  (^)  ^  Mod.  35X7' 

but  Lord  Raymond  questions  the  law  of  that  decision,  because,  if  the  sum,  for  instance,  exceeds 
that  which  the  statute  allows  a  discharge  for,  t!ie  justices  have  no  jurisdiction,  and  the  sheriff 
is  bound  to  take  notice  at  his  peril  for  what  sum  his  prisoner  is  charged  in  execution.]  ||It  has 
since  been  denied  to  be  law  in  the  case  of  Brown  v.  Compton,  8  T.  R.  424.  supra.\\ 

[Debt  was  brought  by  the  plaintiff,  executor  of  A.,  against  Lan^ton  v. 
the  defendant  as  executor  of  B.  formerly  sheriff  of  the  county  ^allis,  i  Ld. 
of  Z).     Upon  nil  debet  pleaded,  the  jury  found  a  special  verdict,   ^  i^^yf  ?gi. 
viz.  that  A»  recovered  a  judgment  against  F,  and  sued  a  capias  ad  s.  C. 
»'-*   '''         K  2  satis-  , 
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satisfaciendum  directed  to  B.  then  sheriff,  S^c,  which  writ  was  exe- 
cuted by  the  under-sheriff,  and  /'.being  in  custody,  assigned  a  term 
for  years  to  the  under-sheriff  in  satisfaction  of  tlie  money  re- 
covered by  the  judgment,  and  to  be  discharged  out  of  execution, 
which  assignment  was  to  be  void  upon  payment  of  the  money 
recovered  by  the  judgment  at  a  day,  after  i5/s  office  would  de- 
termine. Upon  this  B.  was  discharged  out  of  execution,  and 
at  the  day,  S^c.  he  paid  tlie  money  to  the  under-sheriff;  but  the 
under-sheriff  did  not  pay  the  full  money  to  A.  B,  died  ;  and  jL 
died;  and  the  plaintiff  as  executor  of  A.  brought  this  action. — 
h.  was  adjudged,  that  it  did  not  lie  ;  because  the  release  of  F,  out 
of  custody  was  an  escape  in  the  sheriff;  and  the  receipt  of  the 
money  afterwards  could  not  purge  it.] 

3 .  W/mt  hy  Construction  of  Lano  shall  be  deemed  an  Escape^ 
though  the  Party  be  still  in  Cotifinement, 

Style,  465. ;5(?r       The  marshal  of  the  King's  Bench  being  sued  to  judgment,  if 
Gtj/nC.J.Sr     lie  [y^  afterwards  taken  in  execution,  he  can  be  admitted  to  no 

<^''i«^'*r       other  prison  but  the  Marshalsea;  and  if  he  is  committed  to  that 
bherift,  487.  .       '  /.i      .    1  .1  •         i  •  .v 

prison  whereof  he  is  keeper,  without  securing  the  prisoners  there 

first,  it  will  be  an  escape  in  law  of  all  the  prisoners. 

Plowd.  17.  If  a  woman  warden  of  the  Fleet  prison  marries  her  prisoner, 

or  if  a  sheriff;  4'f-  niarries  a  woman  in  execution  with  him.  in 
cither  case  it  will  be  deemed  an  escape  in  law. 

Ro.  Abr.  810.         If  a  man  hath  judgment  against  two  {a)  persons,  nnu  l)oih  arc 

(rt)  So,  if  baron  taken  in  execution,  if  the  sheriff  suffer  one  of  them  to  escape, 

InkenTn^'exe'l    ^'^^  ^*''''^  ^^^'  answerable  for  the  whole  debt,  though  he  hath  one 

cutbn!"ifX'    of  them  still  in  custody. 

feiiie  escapes, 

the  sbcrift"  shall  answer  the  whole  debt,  thoutrh  the  baron  continues  still  in  excciitlci  .     K 

Abr.  810.     Cro.  Ja.  6s  7.  S.  P. 

By  the  8  &  9  W.  3.  c.  27.  J  8.  it  is  enacted,  "  Tiiat  if  the 
"  marshal  or  warden  for  the  time  l)eing,  or  their  respective 
"  deputy  or  deputies,  or  other  keeper  or  keepers  of  any  otlui 
"  prison  or  prisons,  shall,  after  one  day*s  notice  in  writing 
''  given  for  that  purpose,  refuse  to  shew  any  prisoner  committetl 
"  in  execution  to  the  creditor,  at  whose  suit  such  prisoner  was 
"  committed  or  charged,  or  to  his  attorney,  every  such  refusal 
"  shall  be  adjudged  to  be  an  escape  in  law." 

(C)  Of  the  Difference  between  voluntary  and  negli- 
gent Escapes. 

4mn'tleil  and  I'^  ^^^  formerly  held,  that  where  the  sheriff  suffered  a  prisoner 

Wytham.  "^  execution  to  make  a  voluntary  escape,  the  prisoner  was  in 

Hob.aoa'.S.P.  such  case  absolutely  discharged  from  the  creditor,  and  that  the 

per  Hobart,  in  right  of  action  was  entirely  transferred  against  the  sheriff;  who 

eI^c  x'^s^cL''^    ^^  "^^^"^  ^^  ^"^^  ^^^^P^  became  debitor  ex  delicto. 

Sut  the  latter  resolutions  have  been  contrary;  and  it  has 
7*  been 
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been  (a)  adjiulfrcd,   tliat   where  a  slieriff  suflTcred  a  voluntary  (a)  Sid.  330. 

escape,  the  plaintiff  might  have  a  new  action  of  debt  or  scire  Allansonand 

facias  quare  excaitionem  iion  against  the  prisoner.  Butler.  Show. 

and  Home,  a  Mod.  136.    Basset  and  Salter,  Vent.  269.    W.  Joji.  21,  22.   Mod.  194.   (.'ompton 
and  Ireland,     a  Lutw.  1264.     Sudal  and  Wytham. 

Also,  the  statute  8  &  9  W.  3.  c.  26.  J  7.  hath  taken  away  all 
distinction  lx»tween  voluntary  and  permissive  escapes  with  regard 
to  the  plaintirt's  remedy  ;  for  thereby  it  is  enacted,  "  That  if  any 
*'  prisoner,  who  is  or  shall  be  committed  in  execution  to  either 
"  or  any  of  the  said  respective  prisons,  shall  escape  from  thence 
"  by  any  ways  or  means  howsoever,  the  creiUtor  or  cretlitors,  at 
'■  whose  suit  such  prisoner  was  charged  in  execution  at  the  time 

of  his  escape,  shall  or  may  retake  such  prisoner  by  any  new 
•  capias  or  capias  ad  safisJaciencJum  or  sue  forth  any  other  kind 
••  of  execution  on  the  judgment,  as  if  tlR»  Ixxly  of  such  prisoner 
"  had  never  been  taken  in  execution." 

But  yet  there  remains  a  difference  as  to  other  purposes  be-  Carter,  aia. 

tween  })ermissive  and  negligent  escapes ;  for  if  a  sheriff  sufller  a  [^  Wils.  295. 

prisoner  voluntarily  to  ao  at  large,  the  sheriff  cannot  retake  him  ^.,   ?'  ^^'^ 
'^  r      I        •  1   -1'  1       1  1  •  1  tWe  the  autho- 

even  upon  tresli  suit;  and  if  he  dn.<,   the  prisoner  may  have  an   nues supra } 

action  of  trespass  against  him. 

[And  where  the  escape  is  voluntary,  nothing  afterwards  can  Ravenscroft v. 
purge  it ;  for  whenever  a  gaoler  permits  a  voluntary  escape,  from  i^yles,  2  Wils. 
that  moment  he  commits  a  tort.]  ^^^' 

If  the  marshal  of  the  King's  Bei>ch  or  warden  of  the  Fleet,  or  3  Mod.  146 
any  other  who  hath  the  keeping  of  prisons  in  fee,  suffer  a  volun-  <-'arter,  aia 
tary  escape,  it  is  a  forfeiture  of  the  office. 

And  now  a  further  penalty  is  addwl  by  the  8  &  9  W.  3.  c.  26. 
§  4.  which  enacts,  "  That  if  any  marshal  or  warden,  or  their 
'•  respective  deputy  or  deputies,  or  any  keeper  of  any  other  pri- 
son within  this  kingdom,  shall  take  any  sum  of  money,  reward 
••  or  gratuity  whatsoever,  or  security  for  the  same,  to  jirocure, 
"  assist,  connive  at,  or  permit  any  such  escape,  and  shall  be 
"  thereof  lawfully  convicted,  the  said  marshal  or  warden,  or  their 
"  lespective  deputy  or  deputies,  or  such  other  keeper  of  any 
"  prisons,  as  aforesaid,  shall  for  every  such  offence  forfeit  the 
"  sum  of  500/.  and  his  said  office,  and  be  for  ever  after  incapable 
"  of  executing  any  such  office." 

(D)  Of  the  Difference  between  an  Escape  in  Mesne 

Process  and  Execution. 
TF  the  sheriff  suffer  a  person  arrested  on  mesne  process  to  2R0.  Abr.  99. 

escape,  an  action  lies  iigainst  him  at  (6)  common  law,   from   ^°jl^[,I  ^ 
the  delay  and  prejudice  which  the  party  suffers  thereby.  Moore'siT 

Cro.  Eliz.  623.  652.  86^.     Cro.  Ja.  280.     (6)  And  by  the  express  words  of  8  &  9  W.  3.  c.  26. 
[a  BI.  Rep.  1049.] 

But  there  is  this  difference  between  an  escape  on  mesne  pro-  2  Ro.  Abr. 
cess,  and  execution,  that  if  the  sheriff  arrests  a  person  on  mesne  807.  Jon.  207. 
process,  and  he  is  rescued  by  J.  S.,  he  may  return  the  rescue,   .LevT6^ 
and  such  return  is  good,  and  no  action  of  escape  lies  Against  him 

K  3  after 
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after  such  return ;  but  the  court  will  issue  process  against  such 
rescuer,  or  fine  him ;  for  in  this  case,   though  the  sheriff  may, 
yet  he  is  not  obliged  to  raise  the  posse  comitutus. 
Ro.  Abr.  807.        But  after  an  arrest  on  a  capias  ad  satisfaciendum  the  sheriff 
'cidetYiQ  au-      cannot  return  a  rescue,  for  in  such  case,  the  sheriff  is  obllgc'd  to 
mprT^  raise  \k\Q posse  comitatm,  if  needful;  and  therefore,  if  he  return 

(«)  Cro.  Car.  ^  rescue,  an  action  of  escape  lies,  or  a  new  capias  (a),  for  the  re- 
240.255.  turn  of  an  ineffectual  execution  is  as  none. 

Ro.  Abr.  904. 

8  Co.  142.  [Upon  the  same  principle  the  gaoler  will  be  liable  for  an  escape  upon  the  rescue 
of  one  brought  out  of  gaol  by  habeas  corpus  between  judgment  and  execution.  Crompton  v. 
Ward,  I  Str.  429.] 

Atkinson  v.  |I  After  an  arrest  on  mesne  process,  the  gaoler  may  suffer  the 

Matteson,  prisoner  to  go  at  large,  provided  he  has   him  at   the  return  of 

HawSns^v  ^^^  ^^^^'     ^"^'  ^^  ^  defendant  taken  in  execution  be  afterwards 

Plomers,  2  Bl.  ^^^^  ^^  l^ii'gCj  for  any   the  shortest  time,  even   before  the  return 

Rep.  1048.  of  the  writ,  the  sherf}'  will   be  chargeable  for  an  escape ;  for  it 

If  the  escape  \^  jjig  Juty  to  obey  the  writ,  and  the  writ  commands  him  to  take 

tarv  a^nd"he  ^^^^  defendant,  and  him  safely  keep,  so  that  he  may  have  him 

defendant,  ready  to  satisfy  the  plaintiff.     Hence  in  Nov,   72.  a  dictinciion  is 

though  he  taken,    that  in  actions  for  escape  on  mesne  process,  the  writ 

\yere  m  execu-  surmises,  that  ad  larmm  ire  permisiL  et  non  comperuit  ad  dtan  : 
tion,  return       1     .  c  .-  i    i  .'....  ^ 

before  action  ""^  ^^^  process  ot  execution,  ad  largwn  tre  permtsU  is  suf- 
brought,  the     ficient.     And  so  arc  the  precedents,  {b) 

gaoler  may 

plead  it,  as  he  may  a  rc-taking  on  fresh  pursuit.  Chambers  v.  Ganibier,  C.  R.  554.  a  T.  R. 
129.  S.  C.  cited  by  Bu/ler  J.  But  such  plea  of  return  before  action  brought  mnst  shew  a 
detention  of  the  prisoner,  and  that  it  continued  to  the  time  of  the  action,  or  that  it  has 
been  legally  terminated.  Chambers  v.  Jones,  11  East,  406.  This  plea  cannot  be  received 
without  an  affidavit,  that  the  escape  was  not  voluntiiry ;  for  otherwise  by  Ptat.  8  &  9  W.  3. 
c.  27.  §  6.  the  plea  of  fresh  pursuit  is  not  allowable.  Rex.  v.  Huggins,  C.  R.  42a.  i  Barn- 
ardist.  K.  B.  350.  416.  S.  C.  If  a  gaoler  retakes  a  prisoner  in  execution  after  a  voluntary 
escape,  he  is  liable  to  an  action  of  talse  iniprisonment.  3  Co.  52.  b.  &  per  Grose  J.  in  Atkin- 
son V.  Matteson,  uli  supra,    {h)  Rast.  171. 

Houlditchv.  But  a  sheriff  who  carries  a  prisoner  taken  in  execution  tea 

-  ToIL*  ^  o  lock-up-house  within  his  own  bailiwick,  and  keeps  him  there 
4  launt.  608.    V  .'        \     I-  1  ^     -^  .       .  1        . 

tor   some  time  belore  the  return  of   the  writ,    is   not  thereby 

chargeable  with  an  escape,  jl 
Fir^°^^'iv '  ^^*^'  ^\^^^  *^"  arrest  on  mesne  process,  the  sheriff  is  obliged 

boroilUli,  ad^"  ^^^^^^  bail  by  the  statute  23  H.  6.  c.  10.;  therefore,  if  the  plain- 
judged.  '  ^iff  declares,  that  the  defendant  being  sheriflf  of  Y.  did  arrest 
1  Mod.  227.  J.  S.  at  the  suit  of  the  plaintiff;  and  afterwards  did  suffer  him  to 
af's'c^^""*  go  at  large;  and  the  defendant  pleads  the  statute,  and  that  he 
Gi?b.  C.  P.  ^^^^  ^^^^  ^"^  sufficient  bail,  and  the  plaintiff  replies  and  tra- 
22.  S.  C.   See  verses,  that   the  defendant  took  good  and  sufficient  bail ;  this 

I  Ld.  Raym.  action  does  not  lie;  for  qnoad  the  plaintiff;  the  sufficiency  of  the 
^^^'  euf^'  ^^^^  -^  altogether  immaterial,  it  is  for  the  security  of  the  sheriff; 
V%2.  Noy,  72.  ^"4  ^^  ^^^^  P^^.^y  ^lo^s  not  appear,  the  plaintiff  need  not  take  an 
Semb.  contra,    assignment  of  the  bail-bond,  but  proceed  against  the  sheriff  by 

II  But  these  way  of  amercement,  and  leave  the  sheriff  to  take  his  advantage 
cases  are  not     against  the  bail. 

law,  and  the 

cast  of  Ethericl^v.  Cowper,  in  i  Ld.  Raym.  and  i  Salk.  in  which  Lord  Holt  is  made  to  say, 
that  if  the  sheriff  takes  insufficient  bail,  he  is  liable  to  an  action,  as  well  as  to  amercements, 
IS  noticed  by  balkcld  to  be  contrary  to  the  case  of  Grosvenor  v.  Soame,  10  Mod.  288.  where  it 

was 
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-as  adjudged,  that  no  action  lies  against  the  sheriff  for  taking  insufficient  bail,  but  he  Miaii  i)i' 
amerceJ  it  he  has  not  the  body.|| 

!|It  was  (Uterinincd   in  one  case  (that  case  professing  to  go  Jones  v. 
u))on  the  authority  of  Ellis  v.  Yarborough)  that  putting  in  bail  Earner,  Anstr. 
after  the  return  of  the  writ,  though  before  the  expiration  of  ^75« 
the  rule  to  bring  in   the  body,   was  no  defence  to  an   action 
against  the  sheriiF  for  returning  cepi  corjnis  where  lie  had  per- 
mitted the  defenchuit  in  the  original  action  to  go  at  large  without 
taking  a  bail-bonti,  and  had  him  not  at  the  return  of  the  writ. 
But  this  decision  hath  been  over-ruled ;  for  if  in  such  case  bail  is  Pariente  v. 
put  in  before  the  expiration  of  the  rule  to  bring  in  the  body,  it  Plumbtree, 
is  put  in  within  due  time  according  to  the  practice  of  the  court,  *  oos.&PulI. 
and  the  sheritF  is,  consecjuently,  not  liable  to  an  action  either  for 
an  escape  or  a  false  return.     It  was  decided,   it  is  true,  by  tlie  Fuller  v. Prest, 
Court  of  King's  Bench,  that  where  the  sheriff  permits  the  party  7  T.R.  109. 
to  go  at  large  and  does  not  take  a  bail-bond,  it  is  a  breach  of  ^^  *'^  ^^"""T 
his  duty,  if  bull  are  not  put  in  within  due  time.     But  the  result  Ent).  N.  P.  c/ 
of  that  case  is,  that  putting  in  bail  to  the  action  in  due  time  is  an  87.  and  Ailing- 
answer  to  the  action,  and  that  he  is  onlv  liable  where  he  has  not  *!»"•  v  Flower, 
doneso.|l  ^  a^Bc,s.&Pull. 

(l'.)    What  Persons    are    answerable  for,   and    to  be 
charged  with  an  Escape :  And  herein, 


Of  the  preceding  or  succeeding  Sheriff,   Warden,  &c. 


W 


HERtL  a  new  sheriff  is  appointed,  his  predecessor  ought  to  Hob.  266. 

deliver  over  by  [a]  indenture  all  the  prisoners  in  his  custody,  aRo.  Abr.457. 

charged  with  their  respective  executions;  for  the  prisoners,  until  g^^Jj    ^^':i(>S' 

they  arc  turned  over  to  the  new  sheriff,  remain   in  the  custody  ^  Leon.  54. 

of  the  old  sheriff,  and   if  he  omits  to  deliver  them  over,  every  4  Co.  72. 

omission   will    be    deemed  an  escape,    wherewith    he   will   be  ip)  Seethe 
I  11  form  thereof, 

chargeable.  Dalt.  Sheriff,  18. 

As,  where  one  Bustard  was  in  execution  in  the  custody  of  3  Co.  71. 
the  defendants,  then  sheriffs  of  London,  as  well  at   the  suit  of  Westley's 
A.  as  at  the  plaintiff's  suit,  and  the  defendants  at  the  end  of  the  ^^^*  ^^^^^ 
year  delivered  over  the  body  of  Bustard  to  the  new  sheriffs  by  in-  y^^y  \^  by 
denture,  wherein  the  execution  at  the  suit  of  A.  was  mentioned,  word  only,  or 
but  the  execution  at  the  plaintiff' 's  suit  was  omitted,  and  after-  by  some  note 
wards  Bnstard,  in  the  time  of  the  new  sheriffs,  escaped  ;  it  was  jgr^he  "fd""" 
resolved  by  the  whole  court,  that  the  defendants  being  the  old  sht  riff's  hand, 
sheriffs  should  be  charged  with  this   escape,  for  that  the   old  or  under  the 
sheriffs  ought  to  have  given   {b)  notice  to  the  new  sheriffs  of  all  hand  of  his 
the   executions  wherewith    any    person  was    charged    in    their  andn^d^nS 
custody.  be  by  inden- 

ture, unless   the  new  sheriff  require  it.     Moore,  689.    Dalt  Sheriff,  16.    Cro.   Ja.  588. 
Poulter  V.  Greenwood,  Baraes,  367. 

But,  if  the  sheriff  dies  during  his  shrievalty,  the  new  sheriff,  3  Co.  72. 
as  soon  as  he  is  appointed,  must  take  notice   of  all  persons  in  [By  stat. 
custody,    and   of  the  several  executions   with   which   they  are  |  g^^theXrios 

K  4  charged; 
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of  the  office  charged  ;  and  this  he  must  do  out  of  necessity,  for  there  beinp: 
of  sheriff'  are,  nobody  to  inform  him,  he  must  himself  take  notice  thereof  at  his 
in  this  case,  to  m    ^ 

be  executed       P^^^'* 

by  the  under-sheriff,  until  a  successor  is  appointed.  And  it  is  not  usual  to  appoint  a  new 
sheriff  till  the  end  of  the  year.] 

2  Lev.  109.  J".  5.  being  in  execution  in  the  Fleet,  was  suffered  to  make  a 

Lenthal  and  voluntary  escape,  after  which  he  returned  again  to  the  Fleet  ; 
Lenthal,  ad-  ^^^  ^j^g  defendant  being  made  warden  in  the  place  of  the  former 
"^^Keb  87.  warden,  J,  S.  was  turned  over  with  the  other  prisoners,  and  af- 
S.  C.  Vent,  terwards  suffered  to  escape;  and  the  question  was,  Whether  the 
469.  James  voluntary  escape  suffered  by  the  former  warden  did  not  so  en- 
and  Pierce.  tirely  discharge  the  execution,  that  the  prisoner  could  not  be  re- 
and  tlie"'afe  '  taken,  nor  judged  in  execution,  by  law,  even  though  he  should 
of  the  sheriff  yield  himself  to  it  ?  And  it  was  held,  that  it  did  not,  and  that 
of  Essex,  in  the  succeeding- warden  should  be  chargeable  with  the  escape  suf- 
Hob.202.         fered  in  his  time. 

{ante  C)  cont. 
denied  to  be  law. 

6  Mod.  183.  So,  in  the  case  of  one  Grants  who  being  in  the  custody  of 

Grant  v.  the  former  marshal  was  sufferer!   by  him  voluntarily  to  escape, 

Southers.  ^^-^^j,  which  lie  returned  voluntarily  to  prison,  and  being  found  in 

a-  4^3-         prison,   the   succeeding   marshal   detained  him ;    in   an    action 

of  false  imprisonment  brought  by  him,  the  court  held  that  he 

might,  and  that  if  he  had  suffered  him  to  go  at  large,  it  would 

have  been  an  escape. 

2   Where  Sheriffs,   Wardens,  &c.  their  Superiors  or  Deputies,  are 
liable,  at  the  Election  of  him  who  is  injured  by  the  Escape, 

{a)  But  in  Where  one  hath  the  custody  of  a  gaol  of  freehold  or  inherit- 

what  cases  at    ance,  and  commits  it  to  another  perstm  who  is  insufficient,  the 
and  upon  ri^^    (^^  superior  is  answerable  for  all  escapes  suffered  by  his  inferior ; 
statute  of         but,  if  the  inferior  be  sufficient,  the  action  must  be  brought 
Westm.  2.         against  him,  and  not  against  the  superior. 
c.  II.  the  rule 

of  respondeat  superior  will  hold,  vide  2  Inst.  38a.  466.  9  Co.  98.  T.Jon.  60.  a  Lev.  158. 
Vent.  314.    a  Mod.  119.    3  Keb.  591.  656.  701.  754.  758.  773.     Noy,  69.    Comb.  95. 

Also,  by  the  8  &  9  W.  3.  c.  27.  §  1 1.  it  is  enacted,  "  That 
**  the  offices  of  marshal  of  the  King's  Bench  prison,  and  war- 
"  den  of  the  Fleet,  and  each  of  them,  shall  be  executed  by 
"  the  several  persons  to  whom  the  inheritance  of  the  prisons, 
"  prison-houses,  lands,  tenements,  and  other  hereditaments  of 
"  the  said  prisons  of  King's  Bench  and  Fleet,  or  either  of 
"  them,  shall  then  belong  or  appertain  respectively,  in  his  or 
*'  their  respective  proper  person  or  persons,  or  by  his  or  their 
"  sufficient  deputy  or  deputies,  for  which  deputy  or  deputies, 
**  and  for  all  forfeitures,  escapes  and  other  misdemeanours,  in 
"  their  respective  offices  by  such  deputy  or  deputies  permitted, 
"  suffered,  or  committed,  the  said  person  or  persons  in  whom 
"  the  aforesaid  inheritances  respectively  are,  or  shall  then  be, 
"  shall  be  answerable,  and  the  profits  and  aforesaid  inheritances 

«  of 
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**  of  tlic  said  several  offices  sluill  be  sequestered,  seised,  or  ex- 
'*  tended  to  make  satisfaction  for  such  forfeitures,  escapes,  or 
p.iisdemcanours  respectively,  as  if  permitted,  suifered,  or  com- 
*•  inittetl  by  the  person  or  })ersons  themselves,  or  either  oftliem, 
"  in  whom  flie  respective  inheritances  of  the  said  prisons  shall  ''  Note;  By 
«  then  be."*  27  G.  i.e.  17, 

the  power  of 
appointing  the  marshal  of  the  King's  Bench  is  revested  in  the  crown. 

If  the  (a)  bailiff  of  a  franchise  suffer  an  escape,  and  be  insuffi-  2Brownl.5o. 

cient,  the  lord  of  the  franchise  shall  answer  for  him.  P^'^  ^"^^"*  <^"'*- 

2  Lev.  160. 
S.  P.    (a)  If  his  deputy  suffers  an  escape,  he  shall  answer  for  it  himself.    Litt.Ilep.  33.  jj^r 
curiam. 

If  a  gaoler,  wlio  is  the  sherifTs  sen'ant,  suffers  a  prisoner  to  i  Lev.  159. 

escape,    the   action   must  be  brought  against  the  sheriff;    not  T.Jon. 62. 

{d)  against  the  gaoler ;  for  an  escape  out  of  the  gaoler's  custody  h^  yfJ  ^^^' 

is  by  intendment  of  law  an  escape  out  of  the  sheriff's  custtxly,  ^  Mod.  414. 

{c)  for  by  the  13  E.  3.  c.  10.  sheriflfs  are  to  put  in  such  keepers  416.    Ld. 

of  caols  as  they  shall  answer  for.  Kaym.  424. 

^  -^  Sulk.  272. 

where  it  is  said  in  general,  that  gaolers  are  liable  for  escfmes ;  but  the  question  being  there 
touching  the  escape  of  a  person  committed  for  a  criminal  offence,  must  be  understood  of 
escapes  in  those  cases,  for  which  whoever  de  facto  occupies  the  office  of  gaoler  is  liable  to 
answer;  nor  is  it  material,  whether  his  title  to  the  office  be  lei:al,  or  not.  Hale  P.  C.  114. 
2  Ro.  Rep.  146.  2  Hawk.  P.  C.  c.  19.  §  2^8.  c^  vide  Hard.  29*10  :iS'*  that  where  actions  for 
escapes  are  said  to  lie  against  gaolers,  such  absolute  gaolers  are  intended,  as  writ>  are  directed 
to.  (r)  II  The  sheriff  is  answerable  civ'ilitery  though  not  criminaiitery  for  the  acts  of  his  officers  ; 
their  acts  are  by  intendment  of  law  /tig  acts.  But,  though  not  answerable  crijninaliter,  that  is, 
not  liable  to  be  indicted,  for  the  acts^  of  his  officers,  he  is  liable  in  a  penal  action  for  them. 
Sturmy  q.  t.  v.  Smith,  ii  East,  25.     Stan  way  q.  t.  v.  Perry,  a  B.  &  P.  ijy.jj 

So,  an  arrest  by  the  sheriff's  officer  is  in  judgment  of  law  the  5  Co.  89.  Ro. 
(d)  same  as  if  the  arrest  were  by  the  sheriff  in  person ;  and  if  ^^'*  94- 
such  officer  suffer  the  party  arrested  to  escape,  the  action  must  ^  \    ^th 
be  brought  against  the  sheriff.  tody  of  the 

bailiff  be  the 
custody  of  the  sheriff;  yet  the  sheriff  cannot  return,  that  such  a  one  was  in  his  custody,  and 
rescued  out  of  the  custody  of  his  bailiffs,  because  of  the  repugnancy  ;  but  he  may  return,  that 
he  was  rescued  out  of  his  own  custody,  although  he  was  never  in  his  actual  custody,  or  out 
of  his  bailiff's  custody.  3  Salk.  586.  Sp  vide  Sid.  332.  T.Jon.  197.  ||A  return  made  by  a 
sheriff  that  the  person  arrested  was  rescued  out  of  the  custody  of  tite  badiff  has  been  holden 
to  be  bad  :  the  return  must  be,  that  the  person  was  rescued  out  of  the  sheriff's  custody.  Per 
BuUerJ.  in  Woodgate  v.  KnatchbuU,  2  T.  R.  156.II 

But,  if  the  sheriff  directs  his  warrant  to  his  bailiff,  and  after-  Cro.  Eliz.  745. 
wards  «7.  S,  puts  in  his  own  name  as  special  bailiff,  and  thereupon  ^^It.  Sheriff, 
arrests  the  defendant,   who  escapes ;  here  J.  S,  shall   be  only  ^^^^  re  eat- 
chargeable,  and  not  the  sheriff,  because  the  defendant  was  never  edly  holden, 
in  the  sheriff's  custody,  but  only  in  the  custody  of  J".  S,  that  where  a 

special  bailiff 
is  appointed  on  the  nomination  of  the  plaintiff  in  the  action,  the  sheriff  is  not  answerable  for 
the  acts  of  such  bailiff.    De  Moranda  v.  Dunkin,  4  T.  R.  120.] 

So,  if  a  writ  comes  to  the  .sheriff,  and  he  makes  out  his  man-  Ro.  Abr.  98, 
date  to  the  bailiff  of  a  liberty,  who  takes  the  party,  and  after  99-    ^''o- 
suffers  him  to  escape,  (e)  an  action  lies  against  the  baihff  of  the  Noy'T?.^^ 
franchise,  and  not  against  the  sheriff.  ^^e\  [And  if  the 

bailiff 
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bailiffin  such  case  remove  the  party  to  the  county  gaol  situate  out  of  the  liberty,  aftd  there 
deliver  him  into  the  custody  of  the  sheriff;  he  will  subject  himself  to  an  action  for  an  escape. 
Boothman  v.  Earl  of  Surry,  z  T.  R.  5.] 


Cro.  Eliz.  a6. 


Ro.  Abr.  806. 
Dunn  and 
Patie.    Sid. 
318.  S.  P. 


Ro.  Abr.  806. 


Cro.  Eliz.  743. 
Baldry  v. 
Johnson,  ad- 
judged. 


So,  where  a  capias  ad  satisfaciendum  was  awarded  to  the 
sheriff  of  Btrks  to  arrest  J.  S.  who  then  was  in  custody  of  the 
mayor  and  burgesses  of  W,  and  thereupon  the  sheriff  made  a 
warrant  to  the  mayor,  SfC,  to  take  him,  and  afterwards  they  let 
him  escape ;  it  was  clearly  held,  that  the  mayor,  Sfc,  and  not  the 
sheriff,  were  chargeable  with  the  escape. 

If  a  capias  issues  against  A,  out  of  the  sheriff  of  London's 
court,  directed  to  one  of  the  Serjeants,  who  arrests  A,  and  lets 
him  escape  before  he  is  carried  to  the  counter,  the  serjeant,  in 
this  case,  and  not  the  sheriff,  is  chargeable  with  the  escape ;  for 
the  sheriff  is  judge  of  the  court,  and  not  a  ministerial  officer. 
But,  if  A,  had  been  carried  to  the  counter,  and  escaped  there- 
out, the  sheriff  would  then  have  been  answerable,  as  gaoler  or 
keeper  of  the  counter. 

80,  if  a  Serjeant  at  mace  arrest  a  man  by  virtue  of  a  warrant 
issuing  out  upon  a  latitat^  and  afterwards  suffer  him  to  escape 
before  he  brings  him  to  the  counter;  in  this  case,  an  action  lies 
against  the  sheriff  only  for  this  escape,  because  he  was  in  the 
custody  of  the  sheriff  presently  upon  this  arrest;  and  the  sheriff 
is  the  officer  of  the  court  of  King's  Bench,  and  not  the  serjeant. 

If  upon  a  plaint  levied  in  the  court  of  B,  before  the  bailiffs  of 
B.  according  to  the  custom  there,  a  warrant  is  directed  to  the 
under-bailiffs,  to  take  J,  S.  ita  quod  habcant  corjms  ejus  coram 
hallivis  ad  jrrox,  airiam^  and  the  under-bailiffs  take  him  and  com- 
mit him  to  the  prison  sub  custodid  of  the  gaoler  of  the  prison  of 
B, ;  if  they  have  him  not  at  the  day,  Src,  an  action  lies  against 
them,  and  not  against  the  gaoler;  for  there  was  no  commitment 
to  him  by  any  lawful  authority,  and  that  custody  the  gaoler  had 
was  only  as  a  servant  to  the  under-bailiffs. 

A  prisoner  in  Wood-street  counter,  upon  a  mesne  process  on  a 
plaint  levied  against  him,  ^c.  escaped,  whereupon  the  plaintiff 
brought  his  action  against  both  the  sheriffs  of  London ,-  and, 
upon  a  demurrer  to  the  declaration,  the  plaintiff*  had  judgment; 
and  it  was  resolvetl,  that  though  the  plaint  was  levied  before 
one  of  the  defendants  only,  and  the  prisoner  escaped  out  of  his 
counter,  and  by  his  negligence  alone,  yet  that  both  sheriffs  had 
the  custody  of  the  prisoners  in  both  counters,  and,  by  conse- 
quence, the  action  was  well  maintainable  against  both. 

If  there  are  two  sheriffs  of  the  same  place,  and  an  action  of 
escape  is  brought  against  them  both,  if  one  of  them  dies,  yet  the 
writ  shall  not  abate ;  for  it  being  in  nature  of  a  trespass,  and 
(a)  merely  personal,  the  party  can  only  have  remedy  against  the 

survivor.  * 
against  the 

executor  or  administrator  of  a  person  who  suffers  an  escape,  because  it  is  a  personal  tort,  and 
comes  withm  the  rule  actio  personalis  moritur  cum  persona,  mde  Dyer,  271.  322.     W.  Jon.  173. 

Noy,87.    Latch.  167.    Poph.  187.    Vent.  31.    6  Mod.  izj,  126. ♦  By  8  &  9  W.3.  c.  11. 

$  7-  the  death  of  a  plaintiff  or  defendant,  where  there  is  another  surviving,  shall  net  abate  the 
suit.  ^ 


Carth.  145 
Ryding  and 
Edwin. 


Cro.  Eliz.  625. 
Benion  v.  the 
sheriffs  of  the 
city  of  York, 
(rt)  That  no 
action  lies 


Where 
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Where  the  Party  injinrd  may  have  his  remedy  against  the 
Person  escaping,  and  therein  of  Escape  Warrants, 


It  is  put  out 


It  has  been  already  observed,  that  if  the  sheriff  suffers  the  pri- 
soner voluntarily  to  escape,  the  party  at  whose  suit  he  was  in 
custody  may,  notwithstanding,  sue  out  any  new  execution  against     fj"£"u^' 

the  person  escaping ;  for  it  would  be  unreasonable  that  he  should  ^^g  ^^^^ 

be  allowed  to  take  advantage  of  his  own  act,  or  that  the  creditor  8&  9  W.  3. 

should  be  compelled,  whether  he  will  or  no,  to  take  his  remedy  ^\  i6.  which 

against  the  sheriiF,  who  may  die  or  become  insolvent.*  ^'"^  ''"'^* 

Therefore,  where  to  a  scire  facias  quare  exectUionem  non  upon  a  Salk.  271. 

judgment  the  defendant  pleaded,  that  he  was  formerly  taken  in  Scott  and 

execution  by  a  capias  ad  satisfaciendum  upon  the  same  judgment,  ?^**c?*^ 

and  the  sheriff  suflfered  him  to  escape,  to  which  escape  the  plain-  g  p  ^Hi',d„ed 

tiff  then  and  there  consented ;  this  was  held  an  ill  plea :  for  the  on  the  hke 

assent  {a)  subaecjuent  will  not  make  it  an  escape  with  the  con-  plea, 
sent  of  the  plaintiff,  and  therefore  he  has  either   his   remedy 
against  the  sheriff;  or  may  retake  the  party. 

But,  if  {b)  a  man  in   execution  upon  a  judgment  for  debt  or  Ro.  Abr.  307. 

damages  be  delivered  out  of  execution  by  the  sheriff' or  gaoler  ^elbyand 

who  hath  him  in  execution,  with  the  {c)  assent  of  him  at  whose  judLed^fif^ 

suit  he  is  in  execution  ;  and  after  by  colour  of  this  judgment  he  if  the  plaintiff 

take  him  again  and  put  him  in  prison,  an  audita  querelanes  upon  consent  that 

this  matter,  and  thereupon  he  shall  be  delivered.  o"f  defendant 

only  shall  be 
delivered  out  of  execution  on  a  joint  capias  ad  satisfaciendum.  Style,  387.  Clarke  v.  Cle- 
ment, 6  T.  K.  525.  — So,  if  he  consent  that  one  of  the  bail  shall  be  delivered  out  of  execu- 
tion, he  shall  not  take  the  other,  a  Leon.  260.  ||  Though  a  discharge  by  act  of  law,  as 
under  an  insolvent  debtor's  act,  of  one  of  several'defendants  taken  on  a  ioint  capias  ad  sa- 
tisfaciendum, has  been  holden  not  to  operate  as  a  discharge  of  the  other  defendants.  Nadin 
V.  Battie,  5  East,  147.  So,  where  the  prisoner  in  execution  has  been  discharged  upon  terms 
which  are  not  afterwards  complied  with  ;  as,  upon  an  undertaking  to  pay  the  debt  by  instal- 
ments; Vigers  v.  Aldrich,  4  Burr.  2482.  or  to  render  himself  on  a  given  day,  if  he  did  not  in 
the  mean  time  pay  the  debt;  Clarke  v.  Clement,  6  T.  R.  525.  or  to  pay  the  debt  at  a  future 
time;  Tanner  v.  Hague,  7  T.  R.  420.  and  on  failure,  that  he  should  be  liable  to  be  taken  in 
execution  again;  Blackburn  v.  Stiipart,  2  East,  243. ||     (c)  Where  the  consent  was  only,  that 

he  should  come  to  a  tavern  out  of  the  rules.     Style,  117. Where  one  was  in  execution 

in  the  King's  Bench,  and  some  proposals  were  made  to  the  plaintiff  in  behalf  of  the  prisoner, 
who  seeing  there  was  some  likelihood  of  an  accommodation,  consented  to  a  meeting  in 
Londony  and  desired  the  prisoner  might  be  there,  who  came  accordingly ;  this  was  held  to  be 
an  escape  with  the  consent  of  the  plaintiff,  and  he  could  never  after  be  in  execution  at  hi» 
siut  for  the  same  matter. 

[In  an  action  against  the  warden  of  the  Fleet,  for  an  escape  Holland  t. 
on  mesne  process,  a  verdict  was  given  for  the  plaintiff  with  300/.  Eyles,  C.  P. 
damages.     The  facts  of  the  case  were  as  follows : — The  plaintiff"  J^oo^*  ^*  ^* 
had  recovered  against  one  Fakeney  a  debt  of  1 1,000/.,  but  at  the 
time  of  the  escape  a  writ  of  error  was  pending,  and  final  judg- 
ment not  entered  up.     On  Friday  the  24th  of  November  last,  the 
deputy  warden  of  the  Fleet   (the  warden  himself  being  not  in 
town,)  received  a  notice  in  writing  (which  notice  it  was  in  proof 
was  duly  served,)  from  the  plaintfflp,  to  discharge  Fakeney.     The 
deputy  warden  having  some  doubts  whether  the  notice  were  really 

the 
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"  the  handwriting  of  the  plaintiff  in  the  suit,  and  those  doubts 
being  increased  by  its  having  been  brought  by  one  Knight^  a  man 
of  very  bad  character ;  he  did  not  immediately  obey  it,  but  em- 
ployed himself  in  inquiring  into  the  matter,  and  endeavouring 
to  discover  whether  this  were  actually  the  handwriting  of  th( 
plaintili;  or  not.  On  the  Saturday,  the  next  day,  he  met  the 
plaintiff's  attorney,  who  told  him,  he  was  not  enough  acquainted 
with  plaintiff's  handwriting  to  be  able  to  give  any  opinion  on  it, 
On  the  following  day,  Sunday,  in  the  afternoon,  he  met  th€ 
plaintiff  and  his  attorney ;  the  plaintiff  then  acknowledged  thai 
the  notice  which  defendant  had  received  was  written  by  him. 
but  after  some  conversation,  swore  that  he  had  l>een  made  a  dupe 
of  in  giving  it,  and  immediately  served  the  defendant  with  a 
countermand  of  it.  The  defendant  disregarded  this  counter- 
mand, and  that  evening  discharged  Faketicy,  Lord  Lx)ughbo- 
rough's  idea  at  the  trial  wiis,  that  this  first  notice  could  amount 
to  nothing  more  than  merely  to  e^ititle  Fahenei)  to  a  mpersedeas, 
that  it  by  no  means  waiTanted  an  immediate  discharge,  and 
therefore  as  the  defendant  had  taken  upon  him  to  judge  of  the 
legal  effect  of  it,  he  thought  he  ought  to  take  the  consequeneesj 
and  told  the  jury  that  they  should  find  for  the  plaintiff. 

Baud  Serjeant,  movtM^,  that  a  nonsuit  should  be  entered  upon 
the  above  evidence  as  it  appeared  on  the  judge's  notes.  He  in- 
sisted, that  by  the  letter  of  discharge  all  claims  by  the  plaintif] 
on  the  defendant  for  the  detention  of  Fakeiiey  were  put  an  end 
to,  and  that  that  letter  of  discharge  could  not  be  countermanded 
For  in  the  first  place,  this  notice  from  the  plaintiff  was  a  legal 
,  discharge ;  a  parol  dirt^ction  to  the  gaoler  by  the  plaintiff  in  the 
suit,  to  let  the  prisoner  go  out  of  prison,  is  a  good  discharge. 
Brown  Anal.  29. ;  and  such  direction  is  a  good  defence  by  the 
gaoler  in  an  action  for  an  escape.  2  Inst.  382.  Lord  CoAt, 
commenting  on  the  words  sirie  asseusu  domini,  says,  this  assent 
may  be  by  parol,  and  shall  be  a  sufficient  bar  in  an  action  ol 
debt  for  the  escape.  Dy.  275.  a.  Cro.  Car.  329.  Vezey  v, 
Harris  and  wife,  Goulds.  81.  These  cases  prove,  that  where 
there  is  the  consent  of  the  plaintiffi  a  discharge  without  writ  is 
a  sufficient  defence  in  an  action  against  the  gaoler  for  an  escape, 
But  this  order  of  discharge  having  been  thus  properly  given, 
could  not  in  law  be  countermanded.  To  see  whether  it  were 
countermandable  or  not,  it  will  be  necessary  to  see  what  was  tc 
be  its  operation  on  the  prisoner.  As  with  respect  to  him,  it  was 
a  grant  of  liberty,  a  grant  of  an  interest  of  the  highest  nature, 
and  therefore  not  countermandable.  For  wherever  a  valuable 
interest  is  given  by  grant  or  manumission,  it  cannot  be  counter- 
manded. A  villein  enfranchised  for  an  hour,  is  so  for  ever ;  an 
express  manumission  of  a  villein  cannot  be  upon  condition,  for 
once  free  in  that  case,  and  ever  free.  Co.  Litt.  274.  b.  Finch, 
29.  The  law  invariably  makes  the  distinction  between  matters 
of  profit  or  interest,  and  matters  of  pleasure,  ease,  trust,  au- 
thority, and  limitation ;  with  respect  to  the  former  it  allows  ol 
no  countermand ;  with  respect  to  the  latter,  they  may  be  coun- 
termanded, 
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CM  niandeil,  thougli  a  power  of  revocation  be  taken  away  in  tlie 
nost  })ositive  terms,  tor  a  man  cannot  by  Ins  own  act  njake  that 
lot  connlernjantlablc,  which  by  hiw  and  in  its  nature  is  counter- 
naiuiable.  This  was  settled  in  Viner's  case,  8  Co.  82.,  where  it 
^as  determined  tliut  a  submission  to  an  award  is  revocable, 
'      uh  the  })arty  have  declared  it  to  be  irrevocable;  but  the 

:  of  a  vahiable  interest  is  in  its  nature  irrevocable.  Sheph. 
lit.  Countermand,  464.  If  1  present  ,/.  S.  to  a  church,  I  See  Fytche 
..>»i  after  vary  and  j)resent  anew,  for ;i kind  of  interest  passeth  v.  Bishop  of 
►ut  of  me.  Finch,  32.  Dyer,  348.  a.  In  Plowd.  36.  a.  it  is  H^^^g "jf 
tatetl  arguendo  that  if  a  personal  thing  be  once  in  suspense,  or  Lords. 
he  person  of  a  man  be  once  discharged  for  a  personal  thing, 
hat  is  a  discharge  for  ever.  From  all  these  authorities  then  it 
s  clear,  that  where  a  valuable  interest  is  derived  to  a  })arty,  it  is 
K>t  subject  to  a  countermand.  And  further,  by  this  order  of 
:4th  of  Xovembcr,  FaAe/in/ can  never  be  deprived  of  his  liberty 
gain  for  this  debt.  It  ijs  said  in  the  case  of  Alanson  v.  UutUr, 
ited  in  Sliow,  1  j-j.  that  in  an  escape  by  consent  of  plaintilli 
.cither  the  i)laintifF  nor  the  sheritt'  can  retake,  though  the  debt 
>c  unsatisfied.  And  in  Freem.  213.  in  the  case  of  Basset  y. 
>{dtei-,  Xorf/i  C.  J.  says,  Since  the  law  is  so  strict  that  matters 
f  deed  shall  not  be  discharged  but  by  deeil,  he  wondered  that 
lie  law  should  permit  an  execution  to  be  discharged  by  amistfike 
f  the  plaintift's  ;  and  he  cited  a  case,  where  a  creditor  went  over 
:)  the  King's  Bench  to  treat  with  a  prisoner,  and  brought  him 
ver  the  water  to  a  tavern  to  treat,  and  it  was  held,  that  he  could 
ever  take  him  again,  and  so  the  law  is  clear  when  he  is  once 
ischarged  by  the  consent  of  the  plaintiff.  S.  C.  in  2  Mod.  1 36. 
"hese  words  ought  to  have  the  more  weight,  because  the  C.  J. 
?ems  to  express  a  dissatisfaction  in  declaring  the  law  to  be  so 
ittled.  But  when  this  ordei*  was  deliverwl  to  the  warden,  he 
as  bound  to  obey  it,  otherwise  he  would  have  been  guilty  of  a 
•espass  ,and  he  actually  was  guilty  of  one,  in  detaining  Fakeney 
ill  the  Sunday,  That  the  action  of  trespass  will  lie  in  this  case  • 
i  determined  in  3  Bulstr.  96.  Withers  v.  Henley.  But,  if  the 
'    ilant  is  chargeable  in  an  action  at  the  suit   of  Fakeney  for 

I  ling  him,  he  cannot  be  chargeable  in  an  action  at  the  suit 
f  Holland  for  discharging  him. 

On  the  other  side  it  was  answered  by  Adair  Serjeant,  that  as 
0  the  first  set  of  cases  which  were  cited  by  the  council  for  the 
efendant,  and  which  went  to  prove  that  an  interest  once 
ranted  cannot  be  revoked ;  admitting  that  position  to  be  true, 
et  liberty  is  not  the  interest  meant  in  those  cases;  all  those 
ases  relate  merely  to  property.  That  as  to  the  case  that  was 
ited  from  Freem.  213.  and  2  Mod.  136.  in  the  second  set  of 
ases,  which  struck  the  court  as  pressing  rather  hard  upon  the 
laintifF,  where  it  was  held,  that  if  a  creditor  had  once  taken  his 
ebtor  out  of  prison,  though  for  the  express  purpose  of  a  com- 
•romise,  he  could  not  afterwards  detain  him;  in  that  case  it 
houkl  be  considered  that  there  was  an  actual  discharge,  not  as 
fx  this,  a  mere  assent  to  a  discharge.  There  is  another  distinc- 
tion, 
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tion,  which  was  exceedingly  material ;  and  that  is,  between  a 
party  in  prison  under  an  execution,  and  under  mesne  process ; 
execution  is  much  more  like  an  interest  than  a  detention  under 
mesne  process ;  for  the  discharge  of  the  party  under  mesne  })ro- 
cess  by  no  means  annihilates  the  debt ;  for  the  creditor,  though 
he  cannot  arrest  the  debtor  again,  yet  he  may  sue  him  for  the 
debt,  and  then  take  him  in  execution. 

An  authority  to  a  gaoler  to  discharge  a  prisoner  on  mesne 
process  is  merely  a  licence  not  coupled  with  an  interest,  there- 
fore may  be  countermanded. 

Lord  Loughborough,  —  The  point  made  at  the  trial  was  this, 
that  a  discharge  once  given,  no  matter  by  what  means  obtained, 
whether  by  fraud  or  fairly,  was  irrevocable.  I  did  not  leave  it  to 
the  jury  to  inquire  whether  there  had  been  any  fraud  used  in 
obtaining  the  discharge,  but  summed  up  the  evidence  without 
adverting  to  that  part  of  the  case.  I  thought  the  counsel  ex- 
tremely judicious  in  not  pressing  upon  that  ground,  as  I  was 
strongly  of  opinion  that  the  plaintiff  had  been  grossly  imposed 
upon,  and  should  most  ceitainly  have  summed  up  to  the  jury 
with  very  strong  observations.  The  case  therefore  now  comes 
before  the  court,  bearing  as  an  admitted  fact  upon  the  face 
of  it,  that  the  plaintiff  had  been  duped,  and  therefore  it  is  for 
the  defendant's  counsel  to  contend  that  the  original  order  of 
discharge  was  effectual,  notwithstanding  it  was  obtained  by  a 
fraud  upon  the  plaintiff. 

The  defendant's  counsel,  after  some  hesitation,  confessed,  that 
if  the  case  were  put  upon  that  ground,  they  should  be  unable  to 
support  it,  and  not  choosing  to  let  the  whole  go  again  to  a  jurjv 
the  rule  was  discharged.] 

By  the  i  Ann.  st.  2.  c.  6.  it  is  enacted,  "  That  if  any  person 

**  committed  or  rendered  to,  or  chnrgetl  in  the  custody  of  the 

"  marshal  of  the  Queen's  Bench  for  the  time  being,  or  to  or  in 

"  the  prison  of  the  Fleet,  either  in  execution,  or  upon  mesne 

*'  process,  or  upon  any  contempt  in  not  perfonning  orders  or 

(a)[Theescape  «  decrees  {a)  made  by  any  of  her  majesty's  couils  at  fVestmin- 

^^nrw^fV     "  ^^^''  ^       ^"^^^  person  shall   at  any  time  after  such   commit- 

any"contempt,  "  ment,   render,  charge,  or  being  in  execution,  and  before  he 

but  not  per-     "  shall  have  made  payment  or  satisfaction  to  the  plaintiff  or 

forming  an  or-  «  plaintiffs,  creditor  or  creditors,  or  shall  have  cleared  himself 

llffe V  Pa"ne^"  "  ®^  ^"^^^  contempt  as  he  shall  be  charged  with  at  the  time  of 

I  Str.  99.]     '    "  such  his  commitment,  render,  charge,  or  being  in  execution 

"  as  aforesaid,  make  any  escape  from  the  custody  of  the  mar- 

"  shal  of  the  Queen's   Bench  for  the  time  being,  or  from  the 

"  prison  of  the  said  Queen's  Bench,  or  from  the  prison  of  the 

"  Fleet,  or  either  of  them,  or  shall  go  at  large  at  any  time  after 

"  the  three-and-twentieth  day  of  January   in  the  year  1702, 

"  it  shall  and  may  be  lawful,  upon  oath  thereof  in  writing,  to  be 

"  made  by  one  or  more  credible  person  or  persons,  before  any  | 

^^U^^^n^*^"  "  ^"^  ^^  the  judges  of  {b)  that  court  where  such  action  was  en- i 

exSon"in     "  ^^^^*  ^^  judgment  and  execution  were  obtained,  or  where! 

«thej 
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**  the  party  was  so  comniittccl  or  charged  as  afbr'^said,  to  and  the  KintT»s 
**  for  such  jud«i^e  before  whom  such  oath  shall  be  made  tis  above-  Bench  be 
**  said,  and  such  jud<jfe  is  hereby  authorized  and  required  from   ^""^'l    p/®,"^ 
**  time  to  time  to  grant  unto  any  person  whatsoever,  who  shall   an«l  he  escape 
**  demand  the  same,  one  or  more  warrant  or  warrants  under  his  either  a  judge 
'"  hand  and  seal,  therein  reciting  the  action  or  actions,  execu-  o^thc  King's 
"  tion  or  executions  contempt  or  contempt?,  with  which  such   ^,^"^p?^^'"" 
"  person  so  escaping  or  going  at  large  stoo<.l  charged,  or  was  may  grant  an 
**  committed,  at  the  suit  of  any  person  or  persons  on  whose  be-  escape  war- 
"  half  such  warrant  or  warrants  shall  be  demanded,  at  the  time  '•^"t-    Pasch. 
"  of  such  escj'ue  or  ffoinii;  at  larce,  (which  warrant  or  warrants   l?.'^'  ,    "^ 
•'  snali  Ik?  \n  lorce  m  all  places  whatsoever  withni  the  kuigdom   Dunbar.  [And 
"  of  England^  dominion  of  Wales,  and  town  of  BerwJck'Upo?i-  by  .^  Ann.  c.  9. 
"   Tweed,)  directcnl  to  (a)  all  sheriffs,  mayors,  bailiffs,  constables,   §  »•  die  war- 
"  headboroughs,    and   tithingmen,   therein   and    thereby   com-  ^n^ed  on\n 
"  manding  them  and  every  of  tliem  in  their  respective  counties,   affidavit  made 
'*  cities,  towns,  and  precincts,  to  seize  and  {0)  retake  such  per-  in  ihe  country 
"  son  (r)  so  escaped  or  going  at  large;  and  such  person  so  re-  be/ore  a  com- 
"  taken  upon  such  warrant,  forthwith  to  convey  and  commit  to  "ffiTav'k'l'S^ 
"  the  common  gaol  of  such  county  {d)  where  such  person  so  firit  duly  filed]. 
"  escaped   or  going  at  large  shall  be  retaken,  there  to  remain   8  Mod. '240. 
"  without  bail  or  maiiiprize,  or   being  thence  {e)  upon  any  ac-  niled  on  mo- 
"  count  whatsoever  delivered  or  removed  until  he  shall   have  one'^ho!  is  n^ 
**  made  full  payment  or  satisfaction  to  the  plaintiff  or  plaintiffs,   officer,  by  vir- 
"  creditor  or  creditors,  in  such  action  or  actions,  execution  or  tueofthewar- 
"  executions,  named,  or  until  the  judgment  or  judgments  on  ^a"^  ^^^ze  a 
*'  which   such  execution   or  executions  was  or  were  sued  out  fn^  amrbrmc 
"  against  such  person  shall  be  reversed  or  discharged  by  due  him  before  the 
*'  course  of  law,  or  until  judgment  in  such  action  or  actions  be  sheriff;  he  can- 
*'  given  for  such  person  or  persons  so  committed  as  aforesaid,  or  "P'  detain 
"  until  the  contempt  or  contempts  for  which  such  person  shall  iiWaUvexe^^ 
"  be  committed  be  cleared  and  discharged,"  <^c.  cuted,  ft  is  the 

same  thing  as 
if  there  had  been  no  warrant  at  all.  6  Mod.  154.  (6)  [By  5  Ann.  c.  9.  5,3.  escape  warrants 
may  be  executed  on  a  Sunday.']  (c)  If  a  person  is  taken  upon  an  escape  warrant  at  eight  in 
the  morning,  and  the  same  day  obtains  a  day-rule,  pursuant  to  a  petition,  which  was  not  read 
in  court  till  after  eight,  yet  he  shall  be  discharged  ;  for  as  to  this  purpose  there  shall  be  no 
fraction  of  a  day.  Trin.  8  Geo.  i.  Wilkinson  and  Matthews.  8  Mod.  80.  {d)  [By  stat, 
5  Ann.  c.  9.  $  I.  persons  taken  by  virtue  of  i  Ann.  c.  6.  instead  of  being  committed  to  the 
common  gaol  of  the  county  where  they  are  taken,  are  to  be  committed  to  the  prison  where 
the  sheriff  keeps  prisoners  for  debt,  from  which,  if  they  escape,  the  sheriff  shall  be  answer 
able  as  in  other  cases  of  escape.]     {e)  Cannot  be  discharged  upon  bringing  the  money  into 

court.     6  Mod.  ai. Cannot  come  out  on  a  day-riile.     6  Mod.  63. [The  warrant  shall 

be  superseded,  if  the  party  was  entitled  to  his  discharge  at  the  time  he  escaped.     Webb  v. 
Thompson,  i  Str.  401.] 

(F)  Of  the  proper  Remedy  and  Nature  of  the  Action 
to  be  brought  for  an  Escape. 

A  T  common  law  the  plaintiff  had  no  remedy  against  the  sheriflp  a  Inst.  381. 

for  an  escape,  whether  upon  mesne  process.  Or  in  execu-  Show.  176. 
1,1  '^.  1      ^.  ^x^  r         •— ?  a  Saund.  34. 

tion,  but  by  special  action  upon  the  case.  ^iaje^  ^q/ 

But 
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(a)  This  action  But  now,  by  an  equitable  construction  of  Westm.  2.  c.  ir. 
being  founded  [a)  action  of  debt  is  given  against  sheriffs,  and  by  the  i  Rich.  2. 
in  maleficio,       ^   ^  ^   ao-ainst  the  (b)  warden  of  the  Fleet  for  escapes  of  prisoners 

bfstamtf'r  in  e^ec^ion, 

not  within  the  statute  of  limitations  of  21  Ja.  i.  c.  16.,  which  speaks  of  debts   ansing  bj 

lending  or  contract.     Saund.  34.    Jones  and  Pope   adjudged.     Sid.  305.  and  Lev.  191.  S.  C. 

adjudged,    (b)  Extends  to  ail  gaolers  and  keepers  of  prisons,  though  infants,  or  feme  coverts. 

a  Inst.  382. 

Cro.  Ja.  288.         Also,  the  plaintiff,  at  his   election,  may  maintain   either  an 

a  Bulst.  321.     action  upon  the  case,  or  debt,  for  an  escape  in  execution. 

Cro.  Eliz.  767.  .,...,  .-,        ,,,•,, 

[If  he  adopt  the  latter  the  jury  must  give  hnn  the  whole  sum,  that  is,  the  whole  which  he 
would  have  been  entitled  to  have  recovered  against  the  prisoner,  viz.  the  sum  indorsed  on  the 
writ  and  the  legal  fees  of  execution.  Bonafous  v.  Walker,  2  T.  It.  126.  Hawkins  v.  Plomer, 
a  Bl!  Rep.  1048.  Gabel  v.  Perchard,  Anstr.  522.  But  see  the  words  of  Bu/Jer  J.  in  5  T.  II. 
40.  Debt  lies  as  well  where  the  escape  is  negligent,  as  where  it  is  voluntary.  Stonehousc  v. 
Mullins,  a  Str.  873.] 

Whhincry.  If  there  be  judgment  against  baron  and  feme,  and  the  feme 

Sir  George  only  taken  in  execution,  and  suffered  to  escape,  an  action  of  debt 
Reynell,  ]\q^  against  the  marshal ;  for  as  the  plaintiff'  may  elect   to   take 

Cro.  Ja.  657.    gj^jjgj.  ^j^g  baron  or  feme  in  execution,  so  by  his  election  he 
has  made  her  a  sole  debtor  within  the  statute  of  R.  2.  and  she 
only  is  imprisoned,  although  it  was  objected,  that  the  sole  and 
principal  debtor  did  not  escape ;  for  the  baron  is  the  principal, 
and  he  remained  subject  to  the  execution. 
Cro.  Ja.  361.        If  a  prisoner  in  custody  upon  a  {b)  capias  lUlagatum  is  suffl-rcd 
522-  61^.         to  escape,  the  plaintiff"  may  either  maintain  an  action   qui  tarn 
Cro.Eliz.  877.  aorainst  the  sheriff!  or  brin":  an  action  of  debt  against  him  in  his 
I  P.  Wins.  ®       .  1  .  ^  " 

685.  S.  P.  ad-    own  right. 

judged,  {b)  So,  an  action  on  tiie  case  will  lie  for  the  escape  of  one  taken  upon  a  writ  de  ex- 
communicato cajnendo.    Lutw.  123. 

(c)Dyer,  278.  An  action  of  escape  is  not  a  local  action,  and  therefore  (c)  if 
b.  adjudged,      one  escapes  out  of  the  Marshalsea,  which  is  in  Surry,  the  action 

Sf  vide^'  Jon.  against  the  marshal  may  be  laid  in  Middlesex. 

144.  bid.  364.     °  •' 

S.C. 

Hundred  of  i|  If  the  plaintiff',  in  an  action  against  a  hundreil,  is  nonsuited, 

Lauress y.  and  judgment  entered  against  him  for  the  costs,  upon  which  he  is 
— -,  Fitzg.      taken  in  execution,  and  the  sheriff"  permits  him  to  escape ;  the 

hundred  may  bring  debt  against  the  sheriff"  for  the  escape. 
Doe  v.  Jones,        The  nominal  plaintiff*  in  ejectment,  in  whose  name  the  mesne* 
aM.&S.473.  profits  have  been  recovered,  may  sue  for  an  escape  of  the  de- 
fendant in  execution  for  such  mesne  profits.  |1 

[By  I  Ann.  st.  2.  c.  6.  §  2.  "  If  any  person  so  retaken  by 
"  warrant  as  aforesaid,  shall  at  any  time  make  any  escape  out  of 
"  the  gaol  to  which  he  shall  be  so  conveyed  or  committed  as 
"  aforesaid,  the  sheriff*,  in  whose  custody  he  was,  shall  b6  liable 
"  to  answer  for  such  escape,  as  in  the  case  of  any  other  escape." 
■^y  §  3*  "It  shall  be  lawful  for  any  person  or  persons  that 
"  shall  be  bail  in  any  of  her  Majesty's  courts  of  record  at  West- 
«  minster,  for  any  such  person  that  shall  be  retaken  and  con- 
*'  veyed  to  such  gaol  as  aforesaid,  by  virtue  of  such  warrant  as 
"  aioresaid,  to  have  and  prosecute  out  of  such  of  her  Majesty's 

"  courts 
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•*  courts  where  lie  or  they  shall  be  bail,  a  writ  directed  to  the 
sheriff  of  the  county,  to  the  gaol  whereof  such  prisoner  so 
retaken  shall  be  committed  and  detained,  commanding  him  to 
detain  and  keep  such  prisoner  in  custody  in  discharge  of  his 
bail ;  which  writ,  with  an  account  whether  he  hath  the  said 
prisoner  in  his  custody,  shall  be  returned  by  the  said  sheriff 
into  court,  at  a  day  therein  to  be  mentioned ;  and  the  delivery 
of  every  such  writ  to  the  sheriff,  oi^  his  deputy,  shall  be 
deemed  and  taken  to  be  an  effectual  render  of  such  prisoner  to 
all  intents  and  purposes  whatsoever  in  discharge  of  the  said 
bail;  and  in  case  such  sheriff,  his  deputy,  or  other  his  infe- 
jior  officer,  shall  thereafter  suffer  the  person  or  persons  so 
rendered  in  discharge  of  his,  her  or  their  bail  to  escape,  they 
'  and  every  of  them  so  offending  shall  be  liable  to  such  action 
'  and  actions  as  the  marshal  of  the  Queen's  Bench,  or  warden 
'  of  the  Fleet  prison,  is  or  are  liable  to,  for  permitting  any 
'  person  to  escape  out  of  his  or  their  custody  or  prison,  who 
'  was  committed  to  such  custody  or  prison  upon  render  in  dis- 
'  charge  of  his,  her  or  their  bail." 

It  is  enacted  by  stat.  5  Ann.  c.  9.  §  4.    "  That  if  any  person 
'  or  persons  shall  be  in  custody  of  any  sheriff,  or  other  officer, 

•  either  by  virtue  of  the  above  stat.  of  i  Ann.  or  of  this  pre- 
'  sent  act,  or  otherwise,  for  not  performing  any  decree  of  the 

•  high  court  of  Chancery,  or  court  of  Exchequer,  whereby  any 
■  sum  of  money  is  ordered  or  decreed  to  be  paid,  and  shall  af- 
'  terwards  make  any  escape  from  the  said  sheriff  or  other  officer, 
'  then  and  in  such  case  the  person  and  persons,  their  executors 
'  or  administrators,  to  whom  the  money  was  to  be  paid  by  the 

'  said  decree  (a),  shall  have  the  same  remedy  against  the  said  (a)  If  in  a  suit 

^  sheriff,  as  if  such  person  or  persons  so  escaping  had  been  by  husband 

'  in  custody  upon  an  execution  at  law,  and  shall  and  may  re-  ^'^^f^',  {^,g 

'  cover  the  several   sum  and  sums  of  money  decreed  to  be  paid  decree  that 

*  to  him,  her  or  them  in  and  by  such  decree,  against  such  the  wife  is  in- 
^  sheriff  or  other  officer,  together  with  his  or  their  costs  of  suit,  terested  in  the 
'  in  any  action  or   actions  of  debt,  or  upon  the  case,  to  be  o^!itt^^oj„ 

'  brought  or  commenced  against  such  sheriff  or  other  officer  in  ^,ith  her  hus- 

*  any  of  her  Majesty's  courts  of  record  at  Westiniiister,  wherein  band  in  the 
no  protection  or  wager  of  law  shall  be  admitted,  or  any  more  action,  not- 
than  one  imparkncf."  "^^X"^ 

hoiild  appoint  the  money  to  be  paid  only  to  the  husband.    Huggins  v.  Durham,  z  Str.  736, 

By  5  G.  2.  c.  30.  §  18.  a  penalty  of  500/.  is  inflicted  on  gaolers 
suffering  bankrupts  to  escape.] 


(G)  Of  the  Manner  of  laying  the  Action, 


I 


N  this  action  it  is  not  necessary  to  set  forth  all  the  {h)  formali-  Cro.  Eliz.  877. 

ties  required  by  law  in  other  cases*  {b)  Itde 

^  "^  2  Show.  424. 

Therefore  if,  upon  a  judgment  obtained  by  the  testator,  the  Carth.  148. 

executor  brings  a  scire  facias^  and  has  judgment,  whereupon  a  Gold  and 

Vol.  III.  L  capias 
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Strode.  capias  ad  satisfacieiidtm  issues,  and  B,  is  arrested,  and  suflfered 

3  Mod.^3Z4.  jQ  escape;  the  plaintiff  in  an  action  against  the  sheriff  for  this 
f liz'  z^l%  P  ^cape  may  declare  briefly  upon  the  judgment  in  the  scire  facias^ 
adjudged/  '    *  without  shewing  the  gradual  proceedings  at  length,  as  is  usually 

done  in  an  action  of  debt  upon  a  judgment. 
5annd.  37,  38.  But,  if  the  plaintiff  declares,  that  he  sued  out  a  writ  of  execution 
Jones  and  against  J.  S,  without  setting  forth  any  judgment,  and  that  the  de- 
Pope.  Lev.  fendant  suffered  him  to  escape;  this  is  an  incurable  fault ;  for  by 
-^06.  s!c!  but"  this  means  the  defendant  lost  the  benefit  of  pleading  md  tie!  record^ 
the  plaintiff      (a)  which  he  might  do,  if  the  plaintiff  liad  set  forth  the  judgment. 

jiad  leave  to 

discontinue,    {a)  8  Co.  14a.    Drur/s  case. 

Lutw.  893.  If  A.  recovers  as  executor  against  B.  and  has  him  in  exe- 

<Tlover  and       cution,  and  the  sheriff  suffers  him  to  escape,  the  action  must  be 

^^^iff'  brought  as  exccutoi'  in  the  ifi)  detiiiet  only,  and  not  in  the  debet 

Comb.'ii4.       a»tl  detinet. 

S.  C.  adjudged. 

[But  see  Bonafous  v.  Walker,  a  T.  R.  i%6.  contra.]    (A)  For  this  vide  5  Co.  31.    Horgrave's 

case.    Cro.  Ja.545.    Hob.  264.    3  Bulst.  iia.    Lam.  79.     Savil,  130. 

Waites  v.  If  the  plaintiff'  declares,  that  the  prisoner  was  committed,  and 

Briggs,  2  Salk.  escaped,  but  does  not  say  piout  patet  per  recorduni ,-  yet,  upon  a 
R-I\vn  11:  general  demurrer,  this  shall  be  good  ;  for  the  gist  of  the  action 
S.C.  5  Mod.  8.  was  the  escape,  a^id  tlie  commitment  only  inducement. 

S.  C.  Sf  vide 

3  Lev.  393.    Norden  v.  Fox.     Vide  infra  Turner  v.  Eyles. 

Sid.5.  Roberts  If  in  escape  the  plaintiff  declares,  that  he  liad  J.  S,  and  his. 
^"^  ^erbert,  wife  in  execution,  and  that  the  defendant  suffered  them  to  escape, 
(ii'As^where  a  ^^^  ^^®  J^^y  ^"^  specially,  that  the  husband  only  was  taken  in 
man  assigns,  execution  (it  being  for  a  debt  due  fi'om  the  wife  before  covcr- 
for  breach  of  ture),  and  that  he  escaped ;  this  is  sufficient,  and  the  plaintiff 
a  condition,  shall  have  judgment ;  (b)  for  the  substance  of  the  issue  is  found, 
turned  ouTof  ^^^^^g^^  "^^  pursuimt  to  the  declaration. 

his  house  by  two,  and  the  jury  find  that  it  was  done  by  one  only.    Cro.  Ja.  475.    Hingen  and  • 
Pain,  adjudged. 

Cro.  Ja.  380.  So,  in  an  action  on  the  case  for  the  escape  of  A,  where  the 
King  V.  An-  jury  found  tliat  A.  was  taken  by  J,  S.  the  former  sheriff,  and  not 
juXed.^Sid.  ^^  ^^^^  defendant,  the  present  sheriff;  but  finding  that  he  was 
S.C.  cited.    *  legally  in  his  custody,  and  that  he  suffered  him  to  escape,  the. 

plaintiff' had  judgment. 
Oates  V.  II  go,  where  in  debt  for  an  escape  against  the  marshal,  it  was 

<o?.  at^Niu  ^  alleged,  that  the  prisoner  was  surrendered  to  him  at  the  chief 
.Prim,  before  justice's  chambers  in  the  parish  of  5/.  Bride,  whereas  it  appeared 
Fortesnie  and  in  evidence,  that  it  was  in  the  parish  of  St,  Dumtan ;  it  was 
^^^^^^^ond  Jus-  holden  to  be  well  enough,  this  being  debt,  and  the  surrender 
being  the  only  thing  material ;  and  that  it  differed  from  trespass, 
where  every  part  of  the  declaration  was  descriptive.  || 
Gumer^and  '^^^^  plaintiff  declared,   that  whereas  he  had  good  cause  of 

Cleytoa.  [4  T.  ^^^^^^  against  A,  and  sued  out  a  latitat  against  him ;  the  de- 
R.  611.  Alex-*  fendant  being  sheriff  arrested  him,  and  suffered  him  to  escape; 

upon 
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upan  trial  it  "Nisi  Prius  the  plaintiff  wag  nonsuit,  becftme  he  andcr  v.  Mac- 
could  prove  no  cause  of  action  against  A, ,-  but  Hale  C.  J.  said,  »^ey»  S.  P.] 
that  if  tht  plaintiff  had  declareii  of  a  debt  of  405.  and  upon  evi- 
dence could  prove  but  305.  it  had  been  fufficient ;  but  the  book 
adds  a  mutre^  it  being  a  special  action  upon  the  case. 

[In  debt  against  the  sheriff  for  an  escape,  the  indorsement  of  Blatch  v. 
turn  cs(  inventus  upon  the  capias  ad  satisfaciendwn  is  sufficient  Archer,  Cowp, 
evidence  of  its  having  been  delivered  to  him.     So,  the  bailiff's  Archw  ' 

name  indorsed  on  the  writ   is  sufficient  evidence  that  he  was  ,  Espin. 
authorized  by  the  sheriff  to  arrest,  without  proving  the  warrant.]  N.P.C.263, 

II  The  under-sheriff's  confession  of  an  escape  has  been  admitted  Yabesley  v. 
as  evidence  of  the  fact  in  an  action  against  the  sheriff;  because  Doble,  i  Ld. 
the  under-sheriff  gives  tlie  sheriff  a  bond  to  save  liim  harmless,  guJ^ee^he 
and  therefore  such  confession  goes  in  effect  to  charge  himself.        remarks  of 

Lawrence  J. 
upon  this  case  in  Drake  v.  Sykes,  7  T.  R.  iij. 

If  a  prisoner  in  the  custody  of  the  sheriff,  is  brought  up  by  ^Vlghtraan  v. 
habeas  cot  pus  before  a  judge  and  committed  to  the  custody  of  the  Mullens,  a  Str, 
marshal  of  the  King's  Bench,  who  suffers  him  to  escape,  in  an  '"^'   ^^  "*^* 
action  against  the  marshal  for  such  escape,  it  must  be  averred  in  from  the  re- 
the  declaration,  that  the  commitment  was  of  record,  otherwise  it  port,  whether 
will  be  bad  on  a  special  demurrer ;  for  tlie  prisoner  is  not  in  ^^^  commit- 
point  of  law  in  the  marshal's  custody,  until  the  commitment  is  ^^"'^^^up^n 
entered  of  record.  mesne  process 

or  in  exe- 
cution :  if  the  former,  its  authority  has  been  shaken  by  the  case  of  Wiglcy  v.  Jones,  infra. 

So,  in  debt  for  an  escape,  where  the  party,  who  had  been  Turner  v, 
taken  in  execution  by  the  sheriff,  was  afterwards  brought  up  by  Eyi^»  3  B.  <S: 
habeas  corpus  before  a  judge  of  the  King's  Bench,  the  declaration     *  ^^  ' 
alleged,  that  the  prisoner  had  been  so  brought  up  before  the 
said  judge,  and  by  him  committed  to  the  custody  of  the  marshal, 
^'  as  by  the  said  writ  o£  habeas  corpjts,  and  the  said  commitment 
"  thereon,  now  remaining  in  the  said  court,  more  fully  appears." 
It  was  holden,  tJiat  the  production  of  the  writ  of  Jiabeas  corpus 
with  the  commitment  of  the  judge  indorsed  thereon,    whicli 
appeared  to  have  been  brought  from  the  office  of  the  marshal, 
but  had  not  been  fled  of  record  in  the  cowty  was  not  sufficient  to 
support  this  allegation ;  and  that  the  above  allegation  (even  if 
unnecessary)  must  be  proved  as  laid. 

But,  whtre  an  action  was  brought  for  an  escape  after  a  com-  Wigley  r. 
mitment  on  a  habeas  corpus  of  a  person  arrcstcd  on  mesne  pro-  Jones,  5  East» 
cess :  it  was  holden  in  that   case   that  "  the  prout  patet  psr  ^^°' 
^'  recordum  remaining  in  court"  might  either  be  rejected  as  sur- 
plusage, on  the  ground  of  such  commitments  not  being  of  record, 
nor  capable  of  becoming  so ;  or,  if  considered  as  quasi  of  record, 
the  allegation  was  sufficiently  proved  by  the  production  of  the 
writ  with  the  committitur  annexed  by  the  clerk  of  the  papers  of 
the  King's  Bench  prison,  with  whom,  as  servant  of  the  marshal, 
such  papers  are  usually  deposited,  jj 

By  the  8  &  9  W.  3.  c»  27.  §  12.  redting,  that  the  way  of 

L  2  proceeding 
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proceeding  against  the  warden  of  the  Fleet  prison,  by  bill  in  the 
courts  of  Common  Pleas  and  Exchequer  at  Westminster,  is  found 
to  be  very  dilatory ;  it  is  enacted,  "  That  it  shall  and  may  be 
"  lawful  to  and  for  any  person  or  persons,  having  cause  of  action 
"  against  the  warden  of  the  Fleet  prison,  upon  bill  filed  in  the 
<*  said  courts  of  Common  Pleas  or  Exchequer  against  the  said 
*«  warden,  and  a  rule  being  given  to  plead  thereto,  to  be  out 
*'  eight  days  at  most  after  filing  such  bill,  to  sign  judgment 
«  against  the  said  warden  of  the  Fleet,  unless  he  plead  to  the 
"  said  bill  within  three  days  after  such  rule  is  out." 

(H)  Of  the  Party's  Defence  who  suffered  the  Escape : 
And  herein  of  pleading  fresh  Suit. 

8E.6.  66. 15.  jp  ^]jg  prison  takes  fire,  (a)  by  means  whereof  the  prisonei*s 
ra^This  must  escape,  this  shall  excuse  the  sheriff^  and  he  may  plead  it. 
mean  fire  by  lightning;  for  Rolle  (and  Dyer^  from  whom  he  cites)  say  "  fire  which  is  the  act 
"  of  God."  And  Lord  Loughboroughy  aelivering  the  opinion  of  the  court  in  Alsept  v.  Eyles, 
i  H.  Bl.  113.  says,  that  "  as  tne  law  stands,  nothing  but  the  act  of  God  or  the  king's  eneinie* 
«  will  be  an  excuse." 

4  Co.  84.  So,  if  the  prison  is  broken  by  the  king's  enemies,  this  shall 

Ro.  Abr.  808.  excuse  the  sheriff^  for  he  can  have  no  remedy  over  against  them. 
4  Co.  84.  But,  if  the  prison  was  broken  by  rebels  and  traitors,  the  king's 

Ro.  Abr.  808.    subjects,  this  shall  not  excuse  him,  for  he  may  have  his  remedy 
Ee  ofW   «^'^^r  against  them, 
folk,  4  T.  R.  789.  O'Neil  v.  Marson,  5  Burr.  aSia.lJ 

White  V.  II  Where  B,  in  custody  at  the  suit  of  A,  in  a  joint  action 

Jones,  5  East,  against  B,  and  C  justified  bail  in  an  action  entitled  by  mistake 
*9»-  against  B.  only,  and  a  rule  so  entitled  was  sen'cd  on  the  marshal 

of  the  King's  Bench,  who  thereupon  discharged  B,  out  of  cus- 
tody ;  the  marshal  was  holden  liable  in  an  action  for  an  escape.!! 
Cro.Ja.  657.  If  a  prisoner  in  execution  csca[ie  without  the  assent  of  the 
rT  Ab?*8o8  ^^^^^^^'  .^*^-  ^"^  ^®  ^^^^^  ^^^^^^  pursuit  and  retake  him  {b)  before 
{And  a  voluii-  ^"y  action  brought  against  him,  this  shall  excuse  the  sheriff, 
tary  return  of  the  prisoner,  before  action  brought,  is  equal  to  a  retaking  upon  fresh  pursuit. 
Bonafousv.  Walker,  aT.R.  ia6.]  {b)  But,  if  he  retake  him  after  the  action  commenced 
against  him,  this  shall  not  excuse  him ;  nor  can  it  be  pleaded  to  an  action  that  was  well 
attached  before.  Ro.  Abr.  808,  809.  Jon.  145.  Cro.Ja.  657.  Harve\  and  Reynell,  adjudged. 
£a  Str.  873.    Stonehouse  V.  MuUins,  S.  P.] 

Ro.Abr.  809.  So,  the  sheriff  may  plead,  that  the  prisoner  escaped  the  six- 
Dak.  Sheriff,  teenth  day  of  December,  and  that  he  made  fresh  suit,  and  retook 
^  *•  him,  the  seventeenth  day  of  December,  and  retained  him  in  exe- 

cution ;  for  it  is  sufficient  if  he  did  all  he  could,  though  he  lost 
sight  of  him  in  the  night,  or  otherwise. 
Ro.  Abr.  809.        So,  if  a  prisoner  escapes,  and  several  days  after,  but  as  soon 
mek^i  loi    f  ^  *^^  ^^^"^  ^^^^  "^^^^^  ^^  ^t»  ^e  makes  fresh  suit,  and  retakes 
198.       *         hmi  before  any  action  brought,  this  shall  excuse  him. 

Vent.  211.21 7.  If  in  debt  upon  an  escape  the  plaintiff  sets  forth  in  his  decla- 
fiavy'5  case.      ^^^^^^  ^  voluntary  escape,  the  defeudant  may  plead  that  he  took 

hira 
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him  upon  fresh  pursuit,  without  traversing  the vohmtary  escape;  f«T. R.  126. 
lor  it  was  impertinent  for  the  plaintiff  to  allege  it,  and  no  ways  5?"?^^"'*7' 
necessary  to  his  action.  ^  Uifder  a  a^mt 

for  a  voluntartf  escape,  the  plaintiff  may  give  evidence  of  a  negligent  escape.    Ibid.'l 

It  was  formerly  held  that  the  sheriff,  Sfc,  might  give^fresh  pur-  VideMod.iii„ 
suit  in  evidence,  and  need  not  have  pleaded  it  Sid.  13. 

But  now  by  the  8  &  9  W.  3.  c.  27.  §  6,  it  is  enacted,  "  That 
"  no  retaking  on  fresh  pursuit  shall  be  given  in  evidence  on  the 
"  trial  of  any  issue  in  any  action  of  escape  against  the  marshal 
"  or  warden,  or  their  respective  deputy  or  deputies,  or  against 
"  any  other  keeper  or  keepers  of  any  other  prison  or  prisons, 
"  unless  the  same  be  specially  pleaded ;  nor  shall  any  special 
"  plea  be  taken,  received  or  allowed,  unless  oath  be  first  made 
"  in  writing  (^r)  by  the  marshal  or  warden,  or  their  respective  {a)  An  Affi- 
*'  deputy  or  deputies,  or  by  such  other  keeper  or  keepers  of  any  diwritthat  tho 
*'  other  prison  or  prisons  against  whom  such  action  shall  be  escape  \nen- 
"  brought,  and  filed  in  the  proper  office  of  the  respective  courts,  ti^elaratlon'^ 
"  that  the  prisoner  for  whose  escape  such  action  is  brought  did,  {ifani/such 
**  without  his  consent,  privity,  or  knowledge,  make  such  escape ;  escape  there 

and  if  such  affidavit  shall  at  any  time  afterwards  appear  to  be  ^^*).happen- 
"  false,  and  the  marshal  or  warden,  or  other  keeper  or  keepers  defenda^)"^  *^ 
**  of  any  other  prison  or  prisons,  shall  be  convicted  thereof  by  knowledge, 
*•  due  course  of  law,  such  marshal  or  warden,  or  other  keeper  was  allowed 
"  or  keepers  of  any  other  *  prison  or  prisons,  shall  forfeit  the  ^9''*^^"^" 

"  sum  ot  500/."  ....    the  defendant 

knows  nothing  of  any  escape,  he  is  not  to  be  l)oiind  to  admit  by  his  affidavit  that  «in  escape 
has  actually  happened.     West  v.  Eyles,  a  Bl.  Rep.  1059.] 

If  an  action  of  escape  be  brought  against  the  sheriff,  and  the  8  Co.  14a. 
tudmnent  upon  which  it  is  found  be  reversed  before  such  time  ^^*t.  Sheriff, 
as  the  defendant  is  forced  to  plead,  he  may  plead  {b)  ntd  tiel  ^^'  n^^  *" 
record ;  for  {c)  collateral  things  executory  are  as  if  no  judgment  escape  of  one 
had  ever  been,  when  reversed.  committed  oa 

a  capitis  utla- 
gatuniy  the  sheriff  may  plead  nul  tiel  record.     Hob.  209.     Brownl.  51.    (c)  But,  if  in  debt, 
upon  escape,  the  plaintiff  recovers,  and  hath  execution,  and  after  the  first  judgment  is  re- 
versed, yet  the  judgment  for  the  escape  remains  in  force.    8  Co.  14Z.  b.    3  Mod.  32S'  S.  C. 
cited. 

If  a  prisoner  taken  on  a  capias  ad  satisfaciendum  ipQ,ys  the  Cro.Eliz.404. 
debt  to  the  marshal  for  the  use  of  the  plaintiff  in  the  original  Mod.  194. 
action,  and  is  thereupon  discharged,  yet  he  cannot  plead  it  to  \^^'  ^V 
an  action  brought  against  him  for  the  escape ;  for  the  marshal  lj  lia^yj,* 
had  no  authority  to  receive  the  money,  the  words  of  the  writ  399.    slack- 
being  qtiod  capias^  S^c»  et  cum  salvo  custodias  ita  quod  habeas  ^'orJ  v.  Austen, 
corptis  ejus    co^am  justiciar,   tiel   jour    ad    satisfaciendum   the  '^p'^*"^' '*^^* 
plaintiff. 


LJ 
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5  ^      (a)  pEE-SlMPLE  is  an  estate  in  (b)  lands,  tenements,  S^c* 
FJthe  ^^  ^^^^  ^"^  ^^^  hclvs  for  ever.     Also,  where  a  corpor- 


(a)  It  was  a 

common 

tice  among  the       .  i  i       n     u-        •  •        "      j 

Northern  na-    ation  sole  or  aggregate  are  capable  of  holding  in  succession,  and 

tions  that  in-    lands  are  given  to  them  and  their  successors,  they  are  said  to 
vaded  the  Ro-  jja^e  a  fee  simple, 
man  empne,  ^ 

for  the  lords,  who  held  great  districts,  to  give  lands  to  such  persons  as  had  behaved  them- 
selves well  in  the  wars,  sometimes  for  life  only;  and  when  they  married  their  daughters  to 
any  df  those  soldiers  who  were  usually  their  vassals  or  tenants,  they  gave  the  lands  to  them 
and  the  issue  of  that  marriage,  which  bl*onght  in  the  notion  of  succession  amongst  us.  Dig. 
lib.  I.  tit.  I.  How  from  this  notion  of  succession  a  fee-simple  arose,  by  letting  in  all  heirs, 
\vhether  lineal  or  collateral,  of  the  exclusion  of  the  ascending  line,  bastards  and  the  half- 
blood,  and  why  the  male  line  was  preferred,  vide  title  Descents,  a)Ue.  My  Lord  Coke 
divides, /<?e,  which  he  says  signifies  the  same  with  inheritance,  into  fee-simple  or  absolute, 
conditional  and  qualified,  or  base.  Co.  Lit.  ai.  b.  And  this,  which  is  the  most  ample  estate 
of  inheritance,  may  be  in  things  (A)  ;ra/,  personal,  or  mixed;  real,  as  in  lands  or  tenements; 
personal,  as  when  an  annuity  is  granted  to  one  and  his  heirs ;  mixed,  as  when  an  earl  is 
created  of  such  a  county.    Co.  Lit.  i.  b.  2.  a. 

In  fee-simple  we  shall  consider, 

(A)  Who  may  purchase  or  inherit  such  Estate. 

(B)  The  Import  of  the  Word  Heir  that  creates  th^ 

Estate. 

I.  When  it  is  a  Word  of  Limkatimi. 
a.  When  it  is  a  Word  ofPmchasc, 


(A)  Who  may  purchase  or  inherit  such  Estate. 

Vau. 227.  291.  AN  alien  cannot  purchase  any  lands  in  England;  the  reason 
Is^  B'er^'  is,  because  every  person  is  presumed  to  have  a  natural  and 

Biit  for^t^his**  necessary  allegiance  to  that  society  that  first  protected  and  pre- 
vide  head  of  served  him  ;  and  therefore  he  cannot  pay  any  allegiance  to  any 
Aliens.  other  society,  unless  he  be  afterwards  received*  into  it. 

All  persons  attainted  of  treason  or  felony  are  incapable  of  pur- 
(c)  Co.  Litt.  chasing.  Felony,  by  the  ancient  feudal  law,  was  a  (c)  crime  for 
8.  a.  of  such  which  a  vassal  forfeited  his  feud  to  the  lord,  because  he  broke  his 
w™mw^^  oath  of  fealty  in  the  highest  manner:  his  body  with  which  he 
the  ancient  Jjf^  engaged  to  serve  the  lord  is  forfeited  to  the  king;  and  his 
feudal  law,  for  blood  is  said  to  be  corrupted,  because  no  man  can  represent  his 
which  vide  person,  that  person  itself  being  forfeited  by  the  law,  and  the 
do?,Si'  Hb^  '^"^^^  of  "ifamy  restmg  upon  his  fkmily  j  so  that  no  representative 
'     '  '  of 
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of  his  can  be  received  to  do  any  feudal  service :  such  tenant,  tit.  23,  34. 
therefore,  dying  without  heirs,  the  land  is  in  the  lord  by  for-  Vigellius,  2^%* 
feiturc.     But,  if  the  tenant  commits  treason,  the  lands  arc  for-  q^^^^  Spelm* 
feited  to  the  king,  because  there  is  an  exception  in  the  oath  of  215,    Co.* 
fealty  that  saves  his  allegiance  to  the  king;  so  that  if  he  forfeits  Litt.  64. 
his  allegiance,  even  those  lands  held  of  another  lord  are  forfeited 
to  the  king,  for  the  lord  himself  cannot  give  out  lands,  but  upon 
that  condition,  as  appears  by  the  reservation  in  the  oath. 

If  a  man  be  attainted  of  felon}',  and  after  purchase  land,  and  Co.  Litt.  a.  K 
die,  the  king  shall  have  it  by  his  prerogative,  and  not  the  lord 
of  the  fee ;  because  his  person  being  forfeited  to  the  king,  he 
cannot  purchase  but  for  the  king. 

If  there  be  grandfather,  father,  and  son,  and  the  father  be  at-  Noy,  158  tc^ 
tainted,  the  son  cannot  inherit  the  grandfather,  because  the  father  J7o.  Co.  Litt- 
cannot  be  represented;  but,    if  the  father   be   attainted,    two  M0.560. 
brothers  may  inherit  each  other,  because  there  is  no  disability  in  bycr,  48. 
the  one  to  be  represented,  or  in  the  other  to  represent.     If  the 
father  be  attainted,  the  son  may  inherit  the  mother.    If  the  eldest 
son  be  attainted,  and  the  father  die  in  the  lifetime  of  such  eldest 
son,  the  younger  cannot  inherit,  because  there  is  the  line  of  the 
elder  brother  in  being  before  him ;  but,  if  the  eldest  son  die  in 
the  lifetime  of  his  father,  without  issue,  the  younger  brother 
shall  inherit ;  but  if  he  leave  issue,  neither  the  issue  nor  younger 
bother  can  inherit. 

If  the  fatlier  be  attainted  and  die  during  the  life  of  the  grand-  Co.  Litt.  8. 
father,  yet  the  son  shall  not  inherit  the  grandfather,  because  he  ^  Co.  10. 
must  represent  his  father,  who  cannot  be  represented ;  but,  if  I>«^^^^^e'«  case, 
the  grandfather  be  seised  in  tail,  and  the  father  be  attainted  of 
treason  since  the  26  H.  8.  c.  13.  and  die  in  the  lifetime  of  the 
grandfather,  the  son  shall  inherit  the  grandfather ;  for  the  son  is 
heir  perfrnmam  doni.  to  the  tail,  which  is  originally  not  forfeit- 
able, and  by  that  statute  the  father  only  forfeits  tne  lands  and 
right  that  he  hath  in  him. 

If  a  man  attainted  be  pardoned  by  act  of  parliament,  he  is  Co.  Litt.  ?. 

totally  restored  and  inheritable  to  all  persons ;  but,  if  he  be  par-  B"t,  if  a  man 

doned  by  charter,  he  may  thenceforth  purchase  lands,  but  cannot  ^nd  aftefpar- 

inherit  his  former  relations  ;  for  the  king's  charter  cannot  alter  doncdby 

the  law,  or  take  away  the  right  of  others,  or  restore  tlie  relation  charter,  the 

that  was  lost.  P'^l.^^^^"  »^™ 

before  such 

pardon  shall  not  inherit ;  but  if  they  fail,  the  children  bom  after  such  pardon  may  inherit 

nini,  for  the  pardon  makes  him  capable  of  new  relations  as  well  as  of  new  purchases,  though 

all  the  old  legal  benefits  and  relations  are  lost.    Noy,  170. 

All  customary  estates  are  Vithin  this  rule,  unless  there  be  some  Pollex.  617. 
particular  custom  to  the  contrary,  as  in  gavelkind,  because  the  2  Keb.  451. 
person  is  civilita^  mortuus  by  the  attainder,  and  therefore  is  dis-  ^j  *    *        ' 
abled  to  have  or  hold  any  estate,  or  to  have  any  property  in  any  ^  Brown.  118. 
thing :  and  therefore  if  a  person  be  seised  in  fee  of  a  copyhold,  vide  Co.  Cop. 
and  be  attainted  of  treason  or  felony,  the  copyhold  is  in  the  lord  J  j8.  c^nt, 
without  any  presentment  of  the  homage,  because  it  is  against 
the  nature  of  a  court-baion  to  inquire  of  criminal  matters  or  of- 

L  4  fences 
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fences  against  the  king,  and  such  homage  is  at  the  will  of  th€ 
Leon.  r.  lord,  and  often  influenced  by  him  :  but,  if  a  copyholder  be  con- 

Pollcx.  615       victed  of  felony,  and  presented  by  the  homage,  by  special  custom, 
'°  ^*'*  the  estate  may  be  forfeited  to  the  lord.     But  this  is  only  by  the 

special  custom,  since  the  copyholder  is  not  disabled  by  the  con- 
viction to  hold  the  estate,  as  he  is  if  he  were  attainted ;  and 
therefore,  since  it  is  by  the  custom  only  that  such  forfeiture  ac- 
crues, it  must  be  in  the  manner  in  which  the  custom  settled  it, 
which  is  by  presentment  of  the  homage.     But,  if  a  copyhold  is 
granted  for  life,  and  by  another  copy  the  reversion  is  gi-anted  to 
another,  habendum  after   the  death  of  the   first  copyholder,  or 
surrender,  forfeiture,  or  other  determination  of  tlie  first  estate, 
the  first  copyholder  commits  nmrder,  and  is  thereof  attainted, 
and  the  king  pardons  the  murder  and  the  attainder,  and  all  for- 
feitures thereby ;  in  this  case,  he  in  the  reversion  is  entitled  to 
the  estate ;  for  the  king  cannot  have  it  for  the  baseness  of  the 
tenure,  since  he  cannot  be  tenant  at  will  to  any  person  ;  and  the 
lord  cannot  have   it,  because  he  cannot  be  tenant  to  himself; 
therefore   the  particular  estate  of  tenant  for  life  being  extin- 
guished, the  reversion  immediately  commences. 
Co  Litt.3.b.;       A  bastard  cannot  inherit;  but,  if  he  hath  gotten  a  name  by 
^iiVtit  ^  ^^       reputation,  he  may  purchase  by  it,  for  all  surnames  were  origi- 
Bastardy.         "ally  acquired  by  reputation. 

Notwithstand-  As  to  Jews,  they  were  translated  from  Roan^  by  William  the 
mg  the  char-  Conqueror,  ob  mmeratum  jtretium^  and  were  allowed  by  several 
munities  kings  following  the  Conqueror,    because  they  dealt  with  one 

granted  to  the  another  chiefly  in  money,  and  so  drew  a  great  deal  of  money 
JjJ^ws,  yet  into  the  kingdom,  which  they  let  out  to  Christians  on  usury,  and 
cst^aTeTwJi^e  ^^^^  taxable  to  the  king  at  his  pleasure,  llichard  the  First 
taxable  at  the  ^^ectcd  a  court  where  all  their  real  and  personal  estates  were  re- 
pleasure  of  the  gist  ered  ;  which,  all,  upon  the  death  of  any  Jew,  came  to  the 
king,  and  king,  but  was  redeemable  by  his  children,  paying  their  fine,  and 
t?mJbfsdzed  ^^l  ^^^  children  equally  inherited ;  the  wives  sued  for  dower  in 
by  him.  ^J^^s  court,  and  could  not  sue  at  common  law  for  it ;  and  therc- 

About  the  fore  if  a  Jew  born  in  England  took  to  wife  a  Jew  also  born  in 
18  E.  I.  Nvhen  England,  if  the  husband  was  converted  to  the  Christian  faith, 
and  extortSns  ^"^  purchased  lands  and  enfeoffed  another  and  died,  the  wife 
were  very  could  not  demand  dower  at  common  law  against  a  Christian. 
grievous  to  the  people,  they  were  banished  by  proclamation,  and  their  estates  seized  to  the  king, 
and  a  statute  made  against  their  taking  usury  m  this  land,  lor  ever  afterwards ;  but  now  all  the 


records  touching  their  courts,  their  immunities,  and  the  power  of  the  crown  over  them,  are 


a  good  account  of  the  Jews.— [Jews,  'it  seems,  were  not  incapacitated  from  taking  gifts  or 
Jana,  unless  there  was  an  express  clause,  usual  in  former  times,  in  the  original  charter,  for- 
bidding  an  ahenation  to  them.    Bract.  13.] 

OmriMe  Religious  persons  are  prohibited  to  purchase  in  mortmain. 

Uses  and  Mortmain, 

Co.Litt.a.  Villeins  and  bondmen  have  power  to  purchase  lands,  but 

cannot  retain  them  against  their  lords. 
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As  to  persons  who  arc  naturally  incapable  to  purchase  or  in-  Co.  Litt.  8. 
herit,  a  monster  not  having  human  shape  cannot  purchase  or 
inherit :  but  an  hermaphrodite  shall  inherit  or  purchase  sccwidttm 
pncvalentiam  sexus  incalesccntis.     One  born  deaf  and  dumb  may 
inherit;  so  may  any  born  deaf,  dumb,  and  blind,  because  it  is  for 
their  advantage ;  but  tliey  cannot  contract,  because  they  cannot 
understand  the  signs  of  contracting.     An  infant,  an  idiot,  and  a 
person  of  non  sane  memory  may  inherit,  because  the  law,  in  com- 
passion to  their  natural  infirmities,  presumes  them  capable  of 
property.     So  also  an  infant,  or  a  person  of  ?io?i  sane  memory  Inst.  1. 
may  purchase,  because  it  is  intendecl  for  his  benefit ;  and  the  a  Vent,  aoj, 
freehold  is  in  him  till  he  disagree  thereto,  because  an  agreement  y^%„^and^ 
is  presumed,  it  being  tor  his  lx?nefit,  and  because  the  freehold  ^g^^  and 
cannot  be  in  the  grantor,  contrary  to  his  own  act ;  nor  can  it  be  Idiots,  Sfc» 
in  abeyance,  for  then  a  stranger  would  not  know  against  whom 
to  demand  his  right :  if  at  full  age,  or  after  recovery  of  his  me- 
mory he  agree  thereto,  he  cannot  avoid  it ;  but,  if  he  die  during 
minority  or  lunacy,  the  heir  may  avoid  it ;  for  the  heir  shall  not 
be  subject  to  the  contracts  of  persons  who  wanted  capacity  to 
contract.     So,  if  after  his  memory  recovered,  the  lunatick  or 
person  non  compos  die  without  agreement  to  tlie  purchase,  his 
heir  may  avoid  it. 

A  feme  covert  is  capable  of  purchasing ;  for  such  an  act  does  Inst.  3.  a.  But 
not  make  the  property  of  the  husband  liable  to  any  disadvantage,  the  queen  con- 
nor  does  it  suppose  a  separate  will  or  power  of  contracting  in  the  ^^^^0^*^^  0^** 
wife;  but  here  the  will  of  the  wife  is  supposed  the  mind  of  the  greater  dignity 
husband,  since  no  man  is  supposed  not  to  assent  to  that  which  is  jthan  any  other 
for  his  benefit :  but  in  tliis  case  the  husband  may  disagree,  and  it  '^  ^^V-  ^^  ^" 
shall  avoid  the  purchase ;  for  since  husband  and  wife,  according  so^she"hat^"™* 
to  the  institution  of  marriage,  are  reckoned  one  person,  they  can  greater  privi- 
liave  but  one  will,  and  that  must  be  seated  in  the  husband,  as  Icjjes  than  any 
fittest  to  govern  ;  therefore  the  supreme  direction  of  all  affairs  in  of  them,  for 
his  family  must  belong  to  him  :  but,  if  he  neither  agrees  nor  dis-  sjjgred  bv'the 
agrees,  the  purchase  is  good,  for  his  conduct  shall  be  esteemed  a  law  as  a  per- 
tacit  consent,  since  it  is  to  turn  to  his  advantage.     But  in  this  son  exempt 
case,  though  the  husband  should  agree  to  the  purchase,  yet  after  ^"^^Ij"  ^^^  *^^^3* 
his  death  she  may  waive  it ;  for  having  no  will  of  her  own  at  the  j^j"  x^^y^,  *' 
time  of  the  purchase,  she  is  not  indispensably  bound  by  the  con-  cliase  and 
tract ;  therefore  if  she  does  not,  when  under  her  own  manage-  grant  without 
ment  and  will,   by  some  act  express  her  agreement  to  such  **""»  which 
purchase,  her  heirs  shall  have  the  privilege  of  departing  from  it.  s^msTo  be 
introduced  as  well  for  the  greater  ornament  and  grandeur  of  the  monarchy,  by  enabling  tlie 
queen  to  support  and  keep  a  court  of  her  own,  as  to  encourage  princes  to  court  the  alliance 
o^  our  primces  by  marriages  attended  with  so  much  ease  and  dignity. 


(B)  The 
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(B)  The  Import  of  the  Word  Heir  that  creates  the 

Estate. 

I.  When  it  is  a  Word  of  Limitation, 

Co.Litt.9»  Tp  land  be  given  to  J.  S»  and  his  heirs,  J.  S,  can  claim  it,  be- 
cause  he  is  particularly  named,  and  whoever  can  make  liimself 
heir  to  J.  5.,  that  is,  can  support  the  character  of  a  legal  repre- 
sentative to  J,  S.  may  claim  it  also  by  the  words  of  the  gift.  But, 
if  land  be  granted  to  J,  S»  for  ever,  no  person  can  stand  in  his 
place  after  his  death,  or  claim  any  interest,  because  the  party  that 
IS  next  of  kin  by  the  law  cannot  bring  hiipself  within  the  words 
of  the  conveyance. 
Co.Litt.9.  It  is  therefore  a  general  rule,  that  nothing  but  the  word 

keir  will  create  a  fee.     But  this  general  rule  has  the  following 
exceptions : 
For  when  the        If  the  father  enfeoff  the  son,  to  hold  to  him  and  his  heire,  and 
act  of  disposal  the  son  enfeoif  the  father  as  fully  as  the  fether  enfeoffed  him  ; 
another^thinT   ^^^^  conveyance  passeth  a  fee  to  the  father. 

that  thing  becomes  in  a  manner  part  of  the  disposition,  for  in  such  cases  the  mind  is  carried 
to  the  notion  of  an  heir  as  trul^  and  surely  as  if  the  word  had  l)een  in  the  instrument 
itself;  so  that  there  is  a  great  difference  between  this  case  and  the  case  where  other  worde 
are  substituted  instead  of  the  word  heir;  for  scarce  any  other  word  can  express  all  the 
notions  that  make  up  the  idea  of  an  heir ;  but  where  there  is  a  relation  to  a  legal  heir, 
it  is  the  same  thing  as  if  it  were  expressed  in  the  conveyance  itself,  because  the  word  is 
but  to  put  us  in  mind  of  the  tiling  which  is  done  already  by  the  relation ;  for  as  wc  say  not 
only  that  is  certain  which  is  so  in  itself;  but  that,  also,  which  by  some  other  standard  is 
reducible  to  a  certainty ;  so  that  not  only  that  conreyance  hath  force,  which  hath  words 
in  it  to  answer  the  intent  of  the  party,  but  that  also  which  borrows  strength  from  any 
other  thing  to  answer  the  same  design ;  and  this  will  appear  plain  by  the  following  instances : 

Go.  Litt.  9.  By  a  fine  come  ceOy  8^c.  a  fee-simple  will  pass  without  the  word 

heir&^  because  it  hath  relation  to  a  precedent  feo£&nent,  which  is 
supposed  to  pass  the  fee. 

Co.  Litt.  9.  If  the  lord  releases  all  liis  right  to  the  tenant,  the  seigniory  js 

extinct  witliout  the  word  lieirs ,-  for  this  instrument  is  to  dis- 
charge the  estate  of  the  tenant,  and  therefore  hath  a  necessary 
relation  to  the  estate,  which  the  lord  at  first  created,  and,  con- 
sequently, it  refers  to  those  words  that  in  the  original  of  the 
estate  gave  him  a  fee-simple. 

Co.  Litt.  9.  If  tnere  be  two  coparceners,  and  one  of  them  release  all  her 

right  to  the  other,  without  die  word  heirsy  this  passes  a  fee;  for 
each  coparcener  till  partition  is  seised  of  the  whole  estate  in 
fee,  though  each  of  them  hath  right  or  legal  demand  to  the 
fee  of  a  moiety  only:  when,  therefore,  one  releases  all  her 
right,  it  hath  a  necessary  relation  to  the  estate  whereof  the  other 
is  seised,  and  to  which  she  hath  a  right,  which  is  the  fee. 

Co.  Litt.  9.  If  there  be  two  jointenants,  and  one  release  to  the  other,  this 

soo.  b.  passeth  a  fee  without  the  word  heirs^  because  it  refers  to  the 

whole  fee  which  they  jointly  took,  and  are  possessed  of  by  force 
of  the  first  conveyance.    But  tenants  in  common  cannot  release 

to 
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lo  each  other,  for  a  release  supposeth  the  party  to  have  the  thing 
in  demand ;  but  tenants  in  common  have  several  distinct  free- 
holds, which  one  cannot  transfer  to  the  other,  without  the  so- 
lemnity of  livery. 

A  common  recovery  is  in  nature  of  an  action  commenced,  Co.  Litt  9, 
and  judgment  upon  it,  and  therefore  passeth  a  fee  without  the 
word  heirs ;  for  it  hath  relation  to  a  precedent  right  in  the  re- 
coveror,  which  must  be  supposed  a  right  to  the  fee. 

If  one  coparcener  grants  a  rent  to  another  for  owelty  of  par-  Co.  Litt.  9, 
tition,  the  grant  is  good  without  the  word  heirs ;  for,  coming 
in  recompence  of  an  inheritance,  it  has  a  plain  relation  to  the 
inheritance  departed   with,    as  if  the  word  heirs  had   been  in 
the  gift. 

A  restitution  to  a  person  attainted  and  pardoned  will  not  pass  It  is  a  new 
a  fee  without  the  word  heirs ;  for,  since  the  party  forfeited  the  grant  in  na- 
estate,  the  restitution  is  in  nature  of  a  new  grant;  and  here  are  ^c  of"  a  res- 
no  words  that  create  a  necessary  relation  to  that  fee,  which  the 
person  formerly  attainted  had,  for  he  may  be  restored  to  hb 
estate  during  his  own  life. 

Where  a  man  is  called  to  parliament  by  writ,  the  inheritance  Inst.  9.  b. 
is  in  liini  without  the  word  heirs,  bcaiuse  the  writ  is  in  nature  [But  the  bloocJ 
of  a  citation  to  api:)ear  at  the  court  of  parliament,   and  the  heir  o^  the  person 
cannot  be  cited  to  appear,  and  therefore  there  b  no  mention  „oj  ennobled 
made  of  him.  till  he  takes  ' 

his  seat  in  parliament.    Id.  i6o.] 

Tliere  are  some  species  of  fees  that  are  expressed  without  the  Co.  Litt  9.  b. 
word  heirsy  for  the  words  whereby  they  are  created  signify  in- 
heritance, as  the  word  frankmairiage  signifies  an  inheritance 
given  in  consideration  of  marriiige,  which,  being  for  the  peopling 
of  the  country,  had  several  privileges  annexed  to  it.    So,  frank* 
almoigne  signifies  an  inheritance  devoted  to  God,  which  was 
mightily  favoured  by  the  superstition  of  ancient  times.     So,  if  a 
feoffinent  or  grant  be  made  by  deed  to  a  mayor  and  commonalty, 
or  any  other  corporation  aggregate  of  many  persons  capable  to 
purchase,  they  have  a  fee-simple  without  the  word  successors^ 
because  in  judgment  of  law  they  never  die  [a).     For  the  same  (a)  [A  fee  will 
reason,  if  lands  are  given  to  the  king  by  deed  enrolled  without  P^^  to  a  sole 
the  words  successors  or  heirs,  a  fee-simple  passeth  {b).  w^itEoiu  words 

af  limitation  or  succession,  when  the  grant  is  made  to  tlie  corporation  by  its  corporate  or  col- 
lective name.  Thus  a  gift  eccietue  de  A.  \vill  pass  a  fee,  though  the  deed  of  gitt  contain  no 
words  of  succession,  ii  H.4.  84.  b.  i  Atk.  437,  (h)  That  is,  if  the  king  takes  them  in  his 
royal  politick  capacity,  jure  corona.] 

There  are  likewise  particular  kinds  of  laws  within  the  king-  Co.  Litt.  10.  a. 
dom,  that  allow  of  the  transferring  of  inheritances  without  the 
word  heirs,  as  the  law  of  the  foi'est,  which  dependeth  on  the 
mere  pleasure  of  the  king,  and  not  on  the  solemnities  and  forms 
of  a  contract ;  and  therefore,  if  the  king  granted  an  assart  at  a  Co.  Litt.  7. 
justice-seat,  habend,  8^  tenend,  sibi  in  perpetmim,  the  party  had  a 
fee  without  the  woixi  heir^^  iaasmuoh  as  the  king  had  signified 

his 
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his  pleasure,  that  the  party  should  have  the  privilege  of  tillage 

for  ever. 
Co. Lit.  9.  But       In  wills  and  testaments,  where  the  mind  of  the  party  appears 
for  this  wWe      to  transfer  a  fee;  for  the  mind  of  dying  persons  delivered  in 
tit.  Devises.      j^aste  ought  to  receive  a  benign  interpretation. 

2.  JVhc7i  it  is  a  Word  of  Purchase* 

Litt.$578.  The  first  rule  to  be  observed  is  this,  that  where  the  ancestor 

aR0.Abr.415.  takes  an  estate  for  life,  and  a  limitation  is  afterwards  made  to 
417*  0*  io4«  j^j-g  right  heirs,  there,  the  ancestor  has  the  reversion  executed  in 
himself,  and  the  right  heirs  are  not  purchasers ;  as,  if  a  lease  for 
life  be  made  to  A,^  remainder  to  B,^  remainder  to  the  right  heirs 
of  ^.,  such  remainder  is  executed  in  A.  and  he  may  grant  it 
over ;  but,  if  a  lease  for  years  be  made  to  ^.,  remainder  to  the 
right  heirs  of  A,^  this  is  a  contingent  remainder  to  the  right 
heirs  of  A.^  and  A,  himself  takes  nothing  by  such  limitation. 
The  reason  of  the  difference  is  this ;  in  the  first  case  A,  having 
an  estate  for  life  hfeoffatm  within  the  statute  quia  emptores^  S^x,^ 
and,  consequently,  capable  of  performing  the  feudal  services ; 
and  then  to  make  the  right  heir  a  purchaser  would  be  to  suspend 
the  services  of  the  feud  during  the  life  of  A.  who  is  capable  ol 
performing  them ;  which  would  apparently  tend  to  the  weaken- 
ing of  the  tenure  and  state  of  the  kingdom ;  and  therefore  such 
interpretation  ought  to  be  made  as  best  supports  the  tenure, 
when  the  words  will  bear  both  senses.  For  if,  after  such  limit- 
ation to  the  right  heirs  of  tenant  for  life,  he  still  continued  but 
barely  tenant  for  life,  he  would  not  be  in  the  homage  of  the 
lord,  nor  would  he  be  obliged  to  venture  his  life  in  the  wars  for 
such  estate;  and  he  in  remainder  would  not  be  obliged  to  do  the 
feudal  services,  because,  during  the  life  of  the  tenant  for  life  he 
has  no  interest  in  the  land ;  for  his  remainder  cannot  execute 
during  the  particular  estate,  and,  consequently,  he  is  not 
obliged  to  do  the  services  of  the  feud ;  and  if  such  remainder 
was  to  vest  in  the  right  heirs  as  purchasers,  it  could  not  vest 
during  the  life  of  tenant  for  life,  quia  nan  est  hceres  viventis ;  and 
then  by  such  construction  the  services  of  the  feud  would  be  ne- 
glected during  the  life  of  A,,  for  there  would  be  no  one  to 
perform  them.  But  in  the  last  case  you  cannot  vest  the  remain- 
der in  the  lessee  for  years,  for  he  is  not  feoffatus  within  the 
statute ;  for  the  person  that  properly  takes  by  the  feoffment  is 
the  freeholder,  and  then,  consequently,  although  you  should 
construe  a  limitation  to  such  right  heirs  a  remainder  vested  in 
the  lessee  for  years ;  yet  he,  having  not  the  immediate  freehold 
in  him,  would  not  be  obliged  to  do  the  feudal  services  till  the 
intermediate  remainder  was  spent ;  and  therefore  the  remainder 
to  the  right  heirs  is  not  immediately  vested  in  the  lessee  for  years, 
because  the  heir  is  the  first  that  can  have  the  freehold  as  feudal 
tenant  to  the  lord,  and  therefore  by  the  words  of  the  donation 
must  be  the  fiist  purchaser  of  such  remainder.    And  though 

in 
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in  the  first  case  they  admit  such  limitation  to  be  a  remainder 
executed  for  publick  convenience,  viz,  that  the  feudal  services, 
if  possible,  may  be  answered ;  yet  it  would  be  ridiculous  to  ad- 
mit such  construction  in  the  last  case,  since  it  would  not  make 
a  feudal  tenant  to  answer  the  services ;  and  to  run  counter  to 
the  tenor  of  a  man's  grant,  without  a  benefit  to  any  body,  would 
be  most  absurd ;  for  such  construction  would  not  make  a  feudal 
tenant,  because  the  lessee  for  years  would  not  hold  of  the  lord, 
nor  could  the  lord  avow  upon  him. 

Ikit,  if  a  feoffment  be  made  to  the  use  of  A.  and  2?.  during  aRo,Abr.4i8, 
their  joint  lives,  and  after  the  death  of  either  of  them,  to  the 
use  of  C.  for  life,  and  after  to  the  heir  of  the  body  of  jB.,  though 
B,  hath  an  estate  of  freehold,  yet  the  remainder  limitetl  to  the 
lieirs  of  his  body  does  not  vest,  but  is  in  abeyance ;  because  by 
this  limitation  the  estate  of  freehold  may  determine  in  B,  during 
the  continuance  of  his  life;  and  since  B,  is'not  let  into  the  estate 
during  his  whole  life,  his  heir  cannot  take  as  representative  of  him, 
for  such  representative  must  be  of  an  estate  of  which  B,  was 
seised ;  and  since  by  the  intention  of  this  conveyance  the  feoffor 
hath  not  limited  it  in  such  a  manner,  that  B,  in  all  events  should 
[lie  seised  of  the  estate,  it  is  plain  he  designs  only  a  contingent 
benefit  to  the  heirs  of  the  body  of  B,  as  original  purchasers,  and 
not  by  derivation  from  him. 

If  a  lease  for  life  be  made  to  A,^  remainder  to  the  right  heirs  Ro.  Abr.418, 
Df  /i.,  this  is  a  good  contingent  remainder  if  livery  be  made,  be- 
cause such  act  of  notoriety  delivers  over  the  freehold  to  A,  at 
the  time  it  is  made,  and  thereby  creates  a  tenant,  who  is  fe- 
offatus  within  the  statute  to  hold  of  the  lord,  who  is  capable  of 
doing  the  feudal  ser\'ices,  except  homage,  and  on  whom  the  lord 
may  avow :  and  by  tliis  construction  there  is  no  inconvenience, 
t)r  suspension  of  all  the  feudal  services;  for  if  ^.  should  die 
during  the  life  of  B.,  the  contingent  remainder  would  become 
void,  because  there  would  be  no  feudal  tenant  to  attend  the  ser- 
vices ;  for  the  right  heir  could  not  take  it  during  the  life  of  J5., 
and  then  the  land  would  return  to  the  donor,  who  would  be 
again  tenant  to  answer  the  services. 

But,  if  ^.  makes  a  lease  for  life,  or  a  gift  in  tail,  remainder  to  And.  3.    Co. 
his  right  heirs ;  this  is  a  void  limitation  in  its  original  creation ;  Litt.  20.  b. 
for  it  cannot  vest  immediately  any  more  than  in  the  former  case,  ro^|^'/ g' 
quia  noil  est  hi^'es  vivetUis ;  and  to  construe  it  a  contingent  re-  2R0.Abr.415*. 
mainder  would  be  to  suspend  the  services  of  the  feud  to  no  pur-  Leon.  i8a. 
pose ;  for  it  is  not  possible  that  it  can  vest  during  the  life  of  the  ^f"!^^^^  ^' 
grantor,  for  so  long  as  he  lives  he  can  have  no  representative  or  jjjjj^°g  ^g . 
heirs,  and  therefore  not  like  the  former  case,  which  may  possibly  ' 

vest  the  minute  after  the  grant  is  made,  or  at  least  during  the 
life  of  the  grantor.     Besides,    that  in  this  case,  where  the  fe- 
offor has  not  parted  with  the  whole  estate  out  of  him,  the  feoffee 
does  not  hold   of  the  lord  within  the  statute  quia  empt07'es,  Sfc*  *  See  tit. 
and  to  construe  this  hmitation  to  the  right  heirs  a  parting  with  Remainder 
the  whole  estate,  would  be  an  absurd  construction,  because  the  ^^^  Reversion* 
ancestor,  in  case  he  outlives  the  particular  estate,  must  be  in  of 

his 
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his  old  reversion,  since  he  cannot  have  an  heir  during  his  life ; 
and  the  ancestor  cannot  be  supposed  to  design  the  heir 
should  take  as  a  purchaser,  since  it  were  an  absurd  intention, 
that  that  estate,  which  would  of  course  descend  to  him,  should 
vest  in  him  in  the  same  manner  as  a  purchaser ;  and,  by  conse- 
quence, since  there  is  no  alteration  by  the  conveyance  from  the 
course  in  which  the  estate  would  have  descended,  it  must  be  a 
void  limitation. 
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"DEFORE  we  enter  into  a  disquisition  of  estates-tail,  as  they 
stand  on  the  statute  de  do7iis  conditionalibiis,  it  will  be  ne- 
cessary to  take  a  more  particular  view  of  the  conditional  fee  at 
common  law,  because  the  statute  de  donis  creates  no  estates-tail, 
but  of  such  estates  as  were  anciently  conditional  fees. 


See  this  sta- 
tute ex- 
pounded, 
a  Inst.  333. 
Fee-tail  was 
originally 
termed  the 

fevdwn  novuvfiy  in  opposition  to  fec-«iinpl€  absoli^e,  or  ihefciLdum  aniiquum,  and  went  only  to 
the  descendants,  either  male  or  female,  according  to  the  words  and  limitation  of  the  feudal 
donation,  and  thence  came  to  be  distinguished  mto/cudtim  viasculinum  andfccmitmium. 


Co.  Litt.i9.a, 


Co.Litt.  19.8. 

7  Co.  35.  a. 


(a)  For  the 
collateral  heirs 
were  ex- 
cluded.   Ro. 
Abr.  841. 


Co.  latt  13.  a. 

(b)  And  there- 
fore this  at 
this  day  is  a 
fee-simple. 

JOR.  XQJ, 


If  lands  were  given  to  a  man  and  the  heirs  male  of  his  body, 
the  issue  female  were  not  inheritable,  because  the  feudal  dona- 
tion expressing  particularly  what  heirs  of  the  donee  were  to  in- 
herit, no  heir,  though  of  the  body  of  such  feudatory,  could 
inherit,  that  did  not  come  under  the  words  and  limitation  of  the 
donation. 

And  if  the  donee  had  issue  two  sons,  and  died,  and  the  eldest 
died  leaving  a  daughter,  the  youngest  son  came  into  the  succes- 
sion of  the  feud,  and  excluded  the  daughter ;  and  if  there  had 
been  no  son,  the  feud  (a)  reverted  to  the  donor ;  for  the  express 
words  of  the  first  donation,  which  regulated  all  subsequent  de- 
scents, excluded  all  females  from  inheriting  such  feud.  So, 
e  contra,  if  the  feud  had  been  given  to  a  man  and  the  heirs  fe- 
male of  his  body,  the  descent  was  to  be  conveyed  to  the  femalea 
only,  exclusive  of  all  males,  according  to  the  words  of  the  first 
donation. 

But,  if  the  limitation  of  the  feud  had  been  to  a  man  and  his 
heirs  male,  snch  donation  did  not  exclude  the  females,  but  let 
them  and  (6)  all  collateral  heirs  in,  because  such  donation,  not 
limiting  the  feud  to  the  descendants  of  any  body,  could  not  be 
good  as  afetcdiim  ncrmm  ,•  and  if  it  were  construed  ?ifeudum  anti" , 
£uum,  the  course  of  descent  cannot  be  altered  by  any  man's 
private  fancy ;  and  since  it  appeared  by  the  words  of  the  dona- 
tion, that  the  donor  intended  an  estate  of  inheritance,  his  words 
were  to  be  taken  most  strongly  against  himself,  and  should  pass 
16  the 
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the  most  absolute  estate  of  inheritance,  which  Is  a  fee-simple,  to 
vhich  not  only  his  lineal  heirs,  but  also  hia  collateral  heirti,  are 
inheritable. 

The  power  of  alienation  was  not  absolute  in  tht /eudtmt  ?wvum^ 
because  such  power  might  have  l)een  employed  to  disappoint  the 
lord  of  his  reverter ;  and  yet  they  did  not  absolutely  take  away 
from  such  feudatories  the  power  ot  ahenation,  because  that  would 
have  created  a  perpetuity,  which  wm  against  the  original  policy 
of  the  English  law.     To  come  therefore  to  a  temper  between 
theae  extremes,  the  donee  was  not  allowed  to  alien  till  issue  had, 
because  till  then  he  had  not  a  descendible  estate  in  him,  and 
therefoie  could  not  transfer  a  descendible  estate  to  others  ;  and  Co. Litt.  19. a. 
if  he  should  have  been  allowed  to  have  aliened  whether  he  had  Plow.  246.  b. 
issue  or  not,  such  alienations  would  have  disappointed  the  limi-  ^Q^^br  840 
tations  and  restrictions  in  the  gift,  which  brought  it  back  to  the  g^,\  ^inst.* 
lord  on  failure  of  issue ;  and  therefore  they  construed  the  words  333.  15  Meu 
of  the  feudal  donation  not  only  as  a  limitation  but  condition,   i37« 
which  the  feudatory  was  oUliged  to  perform  before  he  had  an 
absolute  power  over  the  estate ;  for  such  donations  were  generally 
made  for  the  propagation  of  families,  and  therefore  it  best  an- 
swered the  design  of  such  gifts,  to  suppose  tlie  power  of  alien- 
ation to  arise  on  the  begetting  of  issue,  because  in  such  cases  the 
feudatory  had  the  contingencies  of  a  ftimily ;  for  when  issue  was 
had,  they  looketl  upon  the  lord's  possibility  to  be  at  a  great  dis- 
tance, and  they  admitted  of  an  absolute  power  of  alienation : 
therefore,  if  a  man  had  alienetl  before  issue  had,  the  lord  could 
not  have  entered  for  a  forfeiture,  because  that  would  have  been 
contrar}^  to  his  own  donation,  which  carried  it  to  the  feudatory 
and  his  descendants ;  and  therefore,  if  descendants  were  after- 
w^ards  born,  the  lord  was  excluded  during  the  continuance  of 
such  issue,  and  the  issue  born  after  the  alienation  could  not  have 
entered,    because  they  only  claim  as   representatives  to  their 
ancestor,  and  therefore  his  actual  alienation  barred  them. 

But,  if  such  tenant  had  aliened  before  issue  had,  and  after-  Plow.  135. 
wards  had  issue,  and  then  the  tenant  and  such  issue  had  died,  such  Co.  Litt.  19. 
alienation  had  not  barred  the  donor  of  his  right  of  reverter,  be- 
cause the  condition  was  not  performed  at  the  time  of  the  alien- 
ation, so  that  the  tenant  had  not  an  absolute  property  vested  in  him 
foi*  the  purpose ;  wherefore,  since  the  alienation  was  before  the 
tenant  had  such  power,  it  was  subject  to  the  lord's  claim  as  if  no 
such  alienation  had  been,  and,  by  consequence,  the  lord  might 
have  entered  as  in  his  reverter,  as  if  the  tenant  had  died  without 
issue ;  and  the  subsequent  birth  of  the  issue  is  not  a  sufficient 
performance  of  the  condition  to  make  the  precedent  alienation 
valid,  since  that  were  to  allow  of  the  alienation  of  a  person  who 
had  no  power  to  alien. 

But,  if  a  gift  was  made  to  a  man  and  the  heirs  of  his  body,  7  Co.  34, 35' 
and  the  donee  had  died  leaving  issue,  such  issue,  without  having  Co.  Litt.  19.  a, 
issue,  might  have  aliened,  because,  coming  in  by  descent,  he  had 
the  same  power  over  it  as  he  had  over  other  estates  descendible ; 
and  succeeding  to  his  ancestor's  estate,  who  had  an  absolute 

power 
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power  of  alienation,  he  took  it  in  the  same  manner  discharged 
of  any  restraint  from  the  condition ;  and  the  rather,  because 
otherwise  the  issue  could  not  have  made  the  necessary  provisions 
on  his  own  marriage  by  a  family  settlement.     But,  if  the  issu* 
had   not  aliened,   it  had   followed  the  limitation  of  the  first 
donation,  because  the  estate  had  continued  in  the  same  con- 
dition without  alteration,  and,  consequently,  on  failure  of  issue 
according  to  the  first  donation,  the  lord  had  been  in  in  his 
feudal  right  of  reverter. 
Co.  Litt.  19.  a.       And  as  the  feudatory  had  power  to  alien  the  land  after  he  had 
Ro.  Abr.  840.    issue,  so  likewise  might  he  have  charged  it  with  a  rent,  common, 
^c.  for  this  power  necessarily  follows  an  absolute  and  entire  pro- 
perty ;  for  if  he  might  have  aliened  the  feud  from  his  issue,  it  is 
but  part  of  that  power  to  transmit  it  to  his  issue  under  any  charge 
or  incumbrance  he  thought  fit. 
Co.  Litt.  19.  a.       So,  the  feudatory,  J[)y  having  issue,  might  have  forfeited  the 
Ro.  Abr.  840.    feud  for  treason  or  felony. 

Co.  Litt.  19.  If  there  was  no  express  reservation  of  scr^^ces  in  the  first  feudal 

except  where    donation,  the  donee  held  of  the  donor,  as  he  held  over, 
a  man  made  a  - 

gift  in  frankmarriagc,  for  in  such  case  the  donee  held  free  from  all  services  till  the  fourth  de- 
gree was  past ;  because  these  gifts  being  made  by  the  feudatory  on  the  marriage  of  his  daughter, 
or  some  other  relation,  such  promotion  was  thought  a  sufficient  consideration  for  the  gift, 
without  an  acknowledgment  of  an  annual  service;  or  where  the  tenant  in  grand  seijeanty 
made  a  gift  in  tail  generally,  without  any  special  reservation.     Co.  Litt.  23.  a. 

6  Co.  40.  a.  Thus  the  law  stood  till  the  13  Ed.  i.  c.  i.  when  the  statute 

Sir  Anthony    de  dofiis  conditmialibus  was  made,  which  deprived  the  feudatory 

Mildmay  s        ^f  |^jg  ancient  power  of  alienation,  upon  his  havhig  issue,  or  per- 

a?^aInsM^?!  forming  the  condition.     Tlie  pretence  of  making  this  statute,  as 

Mo.  IJ5, 156.  appears  from  the  preamble,  was  to  comply  with  the  will  of  the 

Vent.  299.       donor,  who  in  all  such  grants  intended  that  the  feud  should  be 

c^l/tt'^'      transmitted  to  the  descendants  of  the  feudatory  in  the  same  plight 

'^^  '    he  received  it ;  and  upon  failure  of  the  descendants,  that  it  should 

revert  to  the  donor  himself:  but  the  real  design  of  making  the 

statute  was  to  introduce  a  peq^etuity  to  other  purposes.     For, 

towards  the  end  of  the  barons*  war,  the  crown  took  up  a  new 

method  of  politicks  to  break  the  interest  of  the  baronage ;  for 

when  any  feud,  that  was  then  subsisting  in  large  districts  and 

territories,  escheated,  or  was  forfeited  to  the  crown,  the  king 

divided  it,  and  gave  it  out  in  lesser  feuds,  thereby  to  destroy  the 

power  of  the  peerage :  this  the  barons  saw  would  tend  to  the 

ruin  of  their  body,  and  therefore  passed  this  act  to  make  all 

such  new  feuds  unalienable,  and  by  that  means  not  forfeitable 

for  treason,  though  the  condition  should  be  performed  by  having 

issue ;  and  froni  the  time  of  this  statute,  the  donor's  possibility 

or  right  of  reverter  was  turned  into  a  reversion ;  and  the  donee, 

who  before  had  a  fee-simple  conditional,  has  now  but  an  estate- 

taiL  F  J 

Under  this  head  we  shall  consider, 
(A)  What  Things  may  be  entailed  within  the  Statute 
dc  donis  conditioiialibics. 

(B)  What 


(A)  TVJiat  Things  may  be  entailed  within  the  Statute.  I6l 

(B)  What  Words  are  requisite  to  create  an  Estate-tail 

in  a  Deed  or  Gift. 

(C)  Of  the  several  Sorts  of*  Estates-tail. 

(D)  How  far  Tenant  in  Tail  may  charge  his  Estate, 

and  what  Acts  of  his  relating  to  the  Inherit- 
ance sliall  bind  the  Issue,  though  the  Entail 
continues. 


(A)  What  Things  may  be  entailed  within  the  Statute 
de  donis  conditionalibus. 

T'lIE  statute  makes  use  of  the  word  tmcmejitum^  and  therefore  Co.Littx9.K 

the  estate  to  be  entailed  may  be  as  well  incorporeal  as  cor-  ao-  a. 
poreal  inheritances,  because  the  word  tcnementttm  comprehends 
the  one  as  well  as  the  other,  and,  consequently,  not  only  lands 
may  be   entailed,  but  all  rents,  commons,  estovers,   or   other 
profits  arising  from  lands. 

But  it  is  not  necessary  that  the  thing  to  be  entailed  should  C<x  Litt,  ao. «. 
issue  out  of  land ;  for  if  it  be  annexed  to  lands,  or  any  ways 
concern  or  relate  to  them,  it  may  be  entailed  within  the  statute  ; 
and  therefore  offices  and  dignities  may  be  entailed ;  and  accord- 

v  it  has  been  [a)  resolved,  that  if  the  king  creates  a  man  earl  {a)  7  Co.  33. 
).  to  him  and  the  heirs  male  of  his  body  ;  this  is  a  good  en-  NcviPs  case. 
tail  of  the  dignity  within  the  statute,  because  the  title  or  dignity 
relates  to  lands;  and  anciently  they  were  computed  from  their 
possessions,  as  a  baron's  fee,  an  carl's  fee,  S^c. 

So,   offices  may  be  entailed ;  as  the  office  of  earl-marshal  of  Co.  Litt.  ao.  «u 
Engla?id ;  or  the  office  of  a  steward,  baihfF,  or  receiver  of  a  iR;0-Abr.838- 
nianor;  because  these  are-demandable  in  a  prcecipe,  nt  tene-  Plowdfa! 
mentay  and   being  exercisable  within  the  manor,  are  therefore 
looked  upon  as  members  or  branches  of  it. 

An  equity  of  redemption  is  entailable,  because  the  mortgage  Hard.  465. 
being  a  pledge  for  money,  equity  looks  upon  the  estate  in  the 
same  plight  as  it  was  before. 

Charters  may  be  entailed,  because  they  r.re  muniments  belong-  Co.  Litt  ic 
ing  to  the  land  itself;  but,  if  the  entail  be  barred  by  collateral 
warranty,  then  the  heir  shall  npt  have  detinue  for  them,  for  then 
he  cannot  make  title  by  virtue  of  the  entail. 

But  things  merely  personal,  which  only  charge  the  person,   Co.  Litt.  ao.  «► 
and  neither  issue  out  of  land  nor  relate  to  it,  nor  can  be  de-  PJowd.^.b. 
manded  ut  tenemenia  in  a  praecipe,  cannot  be  entailed  within  case  ^Ra  Ate. 
the  statute:  and  therefore,  if  I  grant  to  B,  and  the  heirs  of  his  g^.,' 
body,  to  be  master  of  my  hawks,  ^or  keeper  of  my  hounds,  with 
a  fee  or  salary  annexed  to  it,  this  is  no  entail  within  the  statute, 
(because  this  can  no  way  fall  within  the  notion  oS  tenementum, 
I    Vol.  Ill,  M  So^ 
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Pk)wd.  3.  a.  So,  if  ^.  for  him  and  Iiis  heirs  grants  an  annuity  to  B,  and  the 

Ro.Abr.  837-  heirs  of  his  body ;  this,  having  no  manner  of  relation  to  land,  is 
ruf?/aml  ^"'  ^^^  ^"*^^^  ^^^*""  *^*^  statute,  for  such  grant  only  affects  the  per- 
Rent-charge.;''  son  of  the  grantor. 

Co. Litt. 30. a.  No  chattels  real  can  be  entailed;  and  therefore  though  a 
loCo. 87.  Ro.  man,  possessed  of  a  term  for  years,  should  devise  his  term  to 

Eliz'  ^^^'  ^^^'  *^*  ^-  ^"^  ^^^^  ^^^^^  ^^^^^  ^^^^''  ^'^^  ^^^  ^^^"^  would  go  on  in  its 
Ohanc.^Rep.  o^^  channel  to  the  executors,  and  the  issue  of  the  body  of  the 
aoo.Vent.194.  donee  has  no  interest  in  the  term,  and  J,  S^  may  sell  or  dispose 
a  Chan.  Rep.  of  it  as  he  pleases  '^  for  this  being  no  tenenientum  within  the  sta- 
Iw-  ^-f  ^T  ^^^^'  *^^  devisee  is  not  tied  up  from  alienating  it  by  that  act. 
tit  Devifc.^^'  So  it  is  of  a  trust,  for  a  nxm  can  no  more  entail  a  term  in  gross 
[Two  things  by  way  of  trust,  than  by  way  of  devise.  But  a  tenn  for  years^ 
seem  essential  which  is  created  or  kept  on  foot  lo  attend  the  inlieritimcc,  is  at 
withhiTh^^^  lowed  in  Chancery  to  wait  i4:)on  the  entail  of  the  inbcriunce. 
statute  de  donis.  Qne  requisite  is,  that  the  subject  be  land  or  some  other  thing  of  a  real 
nature.  The  other  requisite  is,  that  the  estate  in  it  be  an  inheritance.  Therefore,  neither 
estates  pur  autre  vie  in  lands,  though  limited  to  the  grantee  and  his  heirs  during  the  life 
of  cestui/  que  vie,  nor  terms  for  yearn,  are  entailal)lc  any  more  than  personal  chattels;  be- 
cause, as  the  latter  not  being  interests  cither  in  things  real  or  of  nOierUance^  want  both 
requisites;  so  the  two  former,  though  interests  in  things  real,  yet  not  being  also  of  in- 
heritance, arc  deficient  in  one  requisite.  However,  estates  jtur  autre  rw*,  terms  for  years,  and 
personal  chattels,  may  be  so  settled  as  to  answer  the  purposes  of  an  entail,  and  be  rendered 
imaliena,b!e  almost  fof  as  long  a  time  as  if  they  were  entciilaibie  in  the  strict  sense  of  tlie  word. 
Thus,  estates  pur  autre  vie  may  be  devised  or  liniited  in  strict  settlement,  by  way  of  remainder. 
like  estates  of  inhcHtancc;  and  such  as  have  interests  in  the  nature  of  estates  tail  may  bar 
their  issue  and  all  remainders  over  by  alienation  of  the  estate /)«r  otz/rr  w>,  as  those,  who  arc 
strictly  speaking  tenants  in  tail,  may  do  hy  fine  and  recnvery :  6ut  then  the  having  of  isbue  i» 
not  an  essential  preliminary  to  the  power  of  alienation  in  the  case  <"*  ""  -''♦'•  pvr  autre  vie 
limited  to  one  and  the  heirs  of  his  bpdy,  as  it  is  hi  the  case  of  a  c  trom  which 

the  mode  of  barring  by  alienation  wa>.  evidently  borrowed.  The  1.1....,.^;  <,.  .w.-^iig  terms  for 
years  and  personal  chattels  is  different :  for  in  them  no  remaijiders  can  be  limited ;  but  they 
may  be  entailed  by  executory  dcdse,  or  by  deed  of  trust,  as  effectually  as  estates  of  inherit- 
ance, if  it  is  not  atteniptcil  to  render  tiicMi  unalienable  beyond  the  duration  of  lives  in  being, 
and  21; years  after,  and  perhaps,  in  the  case  of  a  posthumoas  diild,  a  few  nionthk  more;  a 
limitation  of  time  not  arbitrarily  prescribed  \\y  our  courts  of  justice,  but  wisely  and  reasonably 
adopted  in  analogy  to  the  case  of  freeholds  of  inheritance,  which  cannot  be  so  limited  by  way 
of  remainder,  as  to  postpone  a  complete  bar  of  the  entail  by  fine  or  recovery  for  a  lonpc 
^^pace.  it  is  also  propei*  to  observe,  that  in  the  case  of  terms  of  years  and  personal  chattii 
the  venting  of  an  interest,  which  in  reality  would  be  an  estate-tail,  bars  the  issue  and  all  the 
subsequent  limitations,  as  effectually  as  fine  and  recovery  in  the  case  of  estates  entailable 
witUin  the  statute  dc  donis,  or  a  simple  alienation  in  the  case  of  conditional  fees  and  estates 
2tnr  autre  vie ;  and  fiu:thcr,  that  if  the  executory  limitatisHS  of  personalty  are  on  contingen- 
cies too  remote,  the  whole  property  is  in  the  first  taker.  Upon  the  wl^ole,  by  a  series  of  de- 
cisions within  the  last  two  centuries,  and  after  many  struggles  in  respect  to  personiUty,  it  is 
at  liength  settled,  that  every  species  of  property  is  in  suhftance  equally  capable  of  being  settled 
in  the  way  of  entail;  and  though  the  mocles  vary  according  to  tlie  nature  of  the  subject,  yet 
they  tend  to  the  smue  point,  and  the  duration  of  the  entail  is  circumscribed  almost  as  near! 
within  the  same  limits  as  the  difference  of  property  will  allow.  As  to  th«  entail  of  estat 
pur  autre  vie,  see  a  Vcvn.  184.  225-  3  P-  Wms.  262.  i  Atk.  524.  2  Atk.  259.3 76.  3  Atk. 
464.  2  Ves.  681.  As  to  the  entail  of  terms  for  years  and  persona?  chattels,  see  Maaning's 
case,  8  Co.  9^.  Lampet's  case,  10  Co.  46, h.  Child  and  Bailev,  W.  Jon.  15.  Dtike  of 
Norfolk's  tase,  3  Oh.  Ca.  i.  a  case  in  Cardi.  267.  and  one  in  i  P.  Wms.  i.     Foley  v.  BurncU, 

I  Br.  Ch.  Kejx  274-    Hargr.  note,  Co.  Litt.  20.  a.  b. The  doctrine  upon  this  part  of  th" 

subject  is  stated  in  the  above  note  with  such  neatness,  perspicuity,  and  succinctness,  tliat  tl 
editor,  feeling  it  impossible  to  deliv6r  it  in  fewer  or  better  words,  has  taken  the  liberty  ul 
transcribing  it  at  kngth.] 

As  to  the  entail  of  copyholds,  vi(U  tit.  Copyhold,  vol.  ii. 

(B)  Wl 


(B)  JVhat  Words  are  requisite  to  create  an  Estate-taiL  163 


(B)  What  Words  are  requisite  to  create  an  Estate- 
tail  in  a  Deed  or  Gift. 

"XTT^HEN  tlie  notion  of  succession  prevailed,  it  was  necessary  For  the  wonli 

in  feudal  donations  to    use  the  word  heirs  to   distinguish  which  create 
such  descendible  feud  from  that  which  was  granted  only  for  life;  ^"  ^"^^  "1 " 
but  as  to  the  word  body,  it  was  not  necessary  to  make  use  of  that  ^jj^^^  ^ 
in  the  donation,    but  it  might  be  expressed  by  any  e<iuivalent  (a)  Co.  Litt. 
words;  and  (a)  therefore,  a   gift  to  a  man,  nud /ujeredibus de  se,  ao.  7Co.4i.b. 
or  de  came,  quos  sibi  conttgait  habere,  or  mocreavit,  is  a  good  ^"'^ u^ ^-2^*^" 
estate-tail,  for  these  sufliciently  circumscribe  the  word  heirs  to  ^^^^  \   ^^^l' 
the  descendants  of  the  feudatory.  that  inheri- 

tances being 
only  tlerived  from  the  law,  the  law  requires  the  word  hcxn  that  comprehends  the  whole  no- 
)f  such  legal  representation  ;  but  the  limiting  of  the  inheritance  to  the  descendants  of 
>r  the  otiier  body,  is  only  the  particulai*  intention  of  tlie  person  that  forms  the  pift,  and 
tore  the  law  leaves  every  man  to  express  himself  in  such  mamier  a$  may  manifest  that 
lion. 

Therefore,  if  lands  are  given  to  a  man  8^  hccredibus,  quos  sibi  7  Co.  41,  4x« 
coiitigerit  habere  de  tuvore  sua,  tliis  is  an  estate-tail,  though  tlie 
word  body  be  omitted :  so,  if  the  gift  had  been  to  him  8^  h(Eredi^ 
bus  suis  de  prima  itxore  sud ;  for  this  confines  the  word  heirs  to 
the  descendants  of  his  body,  since  his  heirs,  who  can  inherit 
that  gift,  must  be  of  his  wife,  which  no  collateral  heir  can  pos- 
sibly be. 

A  feoffment  was  made  to  the  use  of  A,  for  life,  remainder  to  Cro.  EKz.  47?. 
the  use  of  B.,  and  of  the  heirs  male  of  the  said  B,  lawfully  be-  Mo.  424. 
gotten,  and  tor  default  of  such  issue,  remainder  over;  A.  dies:   7  ^^"*'\^*^ 
this  is  no  estate-tail  in  B,,  but  a  fee-simple,  because  there  are  no  ham  and 
words  to  shew  from  whose  body  the  heirs  male  of  i?.  must  pro-  Twigg.    Lit. 
ceed ;  for,  to  the   creation  of  an  estate-tail  it  is  requisite  that  l^ep.  344. 
there  be  words  sufficient  to  shew  from  what  body  the  heirs  men-  i^|?^'tl- 54i- 
tioncd  in  the  gift  are  to  proceed,  though  the  word  body  be  not  j^qI^  ii.^77. 
expressly  used;  for  in  this  case  such  may  be  heirs  male  of  iJ.  as  a  Sid.  41.; 
were  never  proceeding  from  his  body,  since  the  words  of  the  do-  ^'"t  it  would, 
nation  leave  it  at  large,  and  do  not  require  that  they  should  be  jjf  a'y\^^**^ 
begotten  by  any  particular  person.  which  b«n- 

made  without  the  assistance  of  a  lawyer,  receives  always  a  favourable  interpretation. 

So,  where  A,  seised  in  fee  of  a  copyhold,  surrendered  the  same  a  Salkr62o. 
to  the  use  of  himself  for  life,  and  after  to  B,  and  C  his  wife.  Idle  v.  Cook. 
VTO  S^  durante  termino  vitarum  suaintm  naturaliiim  8^  hcered.   Sf  ^  ^"-  ^^^"• 
assigiiat,  prcedict,  B.  Sf  C.  Sfpro  defidu  talis  exitus,  to  the  use  of  "p.^'wms.' 70. 
himself  and  his  hers ;  it  was  held  by  Holt  C.  J.  and  two  judges,  s.  C.  Pascii. 
against  Gould,  that  B*  and  C.  had  a  fee-simple,  and  that  J)ro  4  Ann.  in 
defectu  talis  exitus  imported  nothing  of  their  dying  without  issue,  ^'  ^•^^.^. 
but  was  to  betaken  generally,  and  every  heir  is  the^irjsue  of  ^emthera 
some  body.  fec-iimple  iu    . 

M  2  this 
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this  case,  because  of  the  word  assig-^vs,  for  an  estate-tail  is  not  assignable;  but  Gould  cont.  be 
cause  the  intent  cf  the  party  was  to  create  an  estate-tail. 

Carth.  341.  But,  i^  A.  seised  in  fee  makes  a  voluntary  feoffment  to  the 

5  Mod  a66.  use  of  himself  for  life,  remainder  to  the  use  of  J.  S.  and  his 
Ld.  Rayin.  heirs  for  ever;  and  for  default  of  issue  of  the  body  of  J,  S. 
^f  •  g^^""^^*  then  to  the  use  of  the  right  heirs  of  ^.,  this  being  in  a  con- 
adjudged  be-  veyance  by  way  of  use,  which  is  always  construed  like  a  will, 
tween*Lcigh  and  according  to  the  intention  of  the  party,  gives  J.  S,  but  an 
m  6  W^*        estate-taih 

in  h.  R.  and  same  point  said  to  have  bfeen  adjudged  upon  tills  very  deed  in  C.  B.  between 
Coke  and  Roberts,  Hil.  z  W.  3. 

7.  Co.  41.  If  land  be  given  to  A,  and  J?,  his  wife,  and  their   heirs,  c^ 

aliis  kceredibiis  of  the  said  A.  si  didi  hccredcs  de  A.  ^  B.  cxeunta 
ohierint  sine  hccredibm  de  se,  this  is  a  good  estate-tail,  though 
the  word  body  be  omitted,   because  there  are  words  equivalent 
which  equally  circumscribe  the  general  import  of  the  word  hein 
to  the  descendants  of  the  body  of  A,  and  /?. 
jRo.Abr.  838.        If  lands  are  given  to  a  man  and  the  heirs  of  his  body,  re- 
Co.  Litt.  20. b.  jjiainder  to  J,  S.  and  his  heirs  \n  found ptcdic fa  ;  this  is  a  gooc 
^Is^made  on'    remainder  in  tail  to  J.  S,  for  by  a  necessary  relation  the  mind  if 
A.  for  life,  re-  carried  to  the  words  of  the  first  gift,  which  circumscribe  th( 
jnainder  on  B.  heirs  of  the  donee  to  the  descendants  of  his  body.     So,  if  th< 
and  the  heirs-  remainder  had  been  limited  to  J,  S.  informdprccdictd,  this  limi- 
bod^'  °with       tation,  without  the  word  heirs^  had  vested  a  good  estate-tail  ir 
power  of  re-     him  in  remainder :  or,  if  a  lease  for  life  had  been  made  to  A, 
vocation  to  A,  the  remainder  to  B,  and  the  heirs  of  his  body,  remainder  to  J.  S 
ofB.'sre-        in.eMemfojindy  these  words,  having  such  a  necessary  relation  K 
rccidnrthe      ^^^  words  which  immediately  precede  them,    represent   to  ui 
settlement  to    the  intention  of  the  donor  as  plainly  as  if  lie  had  expressed  him 
be  on  B.  and    self  in  all  the  terms  of  the  first  limitation, 
his  heirs  male, 

omitting  the  words  nfJm  hodt/y  revoked  the  old  uses,  and  by  the  new  deed  limited  the  said  cstaU 
in  the  said  deed  named  to  B.  and  tiis  heir-male,  omitting  the  words  of  his  hodi/y  and  subjecte< 
the  estate  thus  limited  to  a  charge  of  100/.  It  was  holden,  that  this  was  a  good  revocation 
and  a  good  limitation  of  «  new  estate-tail;  for  that  the  recital,  though  inaccurate,  referred  t< 
the  hmitaticn  in  the  settlement  to  the  heirs  of  the  bodi/ ;  the  revocation  was  of  those  use 
which  the  recital  had  referred  to  and  professed  to  state ;  and  the  new  limitation  was  of  th( 
estate  described  in  the  settlement,  subject  only  to  the  charge  oi  100/.  Gilmore  v.  Harris 
3  Lev.  a  13.    Cai'th.  29  z.  S.  C.    Skin.  325.  S.  C.j 

Co.  Litt.  20.  b.       But,  if  a  gift  be  made  to  A,  for  life,  remainder  to  B.  and  th( 

*  Note:  Co.    lioj,.s  of  his  body,  remainder  to  J.S,  in/ormd prcedict.^  this,  ac 

says^  "  If  a      cording  to  my  Lord  Coke,    is  a  void  limitation  to  J.  S, ;  for 

«  man  letteth   though  the  mind  is  carried  to  the  former  limitations,  yet  finding 

«  lands  for       no  necessary  relation  to  one  more  than  the  other,  it  can  deter 

"  mainder  ^^   ^^^^^  nothing  positively  as  to  the  intention  of  the  donor,  anc 

«  Sw/oVww,  therefore  such  limitation  is  void  for  uncertainty.* 

"  diis  is  a  good  estate-tail,  quia  idem  semper  refeHur proximo  prcecedtnii:*  And  this  seems  fc 
be  law,  for  the  reason  assigned. 

Co.  Litt.  21.  a.  If  lands  be  given  to  a  man  and  his  heirs,  hahendnm  to  hiti 
«Oo.54.b.  ^^ 
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and  the  heirs  of  his  body;  this  is  but  an  estate-tail,  because  the  »  Ro.  Abr.6$. 
habendum  expounds  the  generiil  word  heirs  in  the  premises ;  for  ^^* 
though  it  cannot  change  or  alter  them,  so  as  to  retract  the  gift  , 
in  the  premises ;  yet  it  may  well  construe  and  explain  them  while 
such  construction  is  consistent  with  the  premises,  and  does  not 
destroy  the  operation  of  the  words  mentioned  in  them,  but  only 
expliiins  in  wliat  sense  they  are  to  be  taken,  and  what  heirs  are 
comprehended.     But,  if  the  limitation  in  the  premises  had  been 
to  a  man  and  the  heirs  of  his  body,  habeiiditm  to  him  and  his 
heirs,  it  had  been  a  tail  with  a  fee-simple  expectant ;  because  thi** 
habendum  cannot  be  construed  an  exposition,  for  that  it  compre- 
hends all  heirs  in     eueral,  ami  doth  not  confine  or  interpret  the 
premises,  and   therefore,   being  more  comprehensive  than  the 
premises,  j)asses  the  fee-simple  expectant. 

If  lands  be  given  to  a  man  and  his  heirs,  habendum  to  him  and  Ro.  Abr.  838. 
his  heirs,  if  the  donee  has  heirs  of  his  body,  and  if  he  dies  Co.Litt.  ji.a. 
without  heirs  of  his  body,  that  the  land  shall  revert  to  the  donor ;  ®^°'  **^*  ^^ 
or  habendum  to  him  and  his  heirs,  if  he  hath  issue  of  his  body 
begotten,  atid  if  he  dies  without  heirs  of  his  body,  that  the  lands 
shall  revert  to  the  donor;  this  is  but  an  estate-tail  in  the  donee; 
because  the  habendum  plainly  shews  in  what  sense  the  word 
beirs^  which  is  used  generally  in  the  premises,  is  to  be  taken ; 
nor  does  such  explanation  retract  the  gift  in  the  premises,  be- 
cause the  word  heiis  hath  still  its  operation,  and  by  such  con- 
struction is  more  conformable  to  the  will  and  intention  of  the 
donor.  But,  if  the  habaidum  had  been  for  life,  that  had  been 
a  void  limitation,  because  no  explication  can  reconcile  the  haben- 
dum to  the  premises ;  and  where  tire  last  words  of  the  donation 
retract  the  former  gift,  they  are  taken  as  insignificant  and  void, 
because  no  man  is  allowed  to  vacate  his  own  grant. 

If  a  feoffhient  be  made  to  A,  and  his  heirs,  with  warranty  to  Ro.  Abr.  839. 
him  and  his  heirs,  and  if  it  happens  that  he  dies  without  heirs  *Ro.Abr.  bZ. 
oi'his  body,  that  it  shall  remain  to  J.  S.  in  fee ;  this  limitation  of 
the  remainder  explains  what  heirs  of  the  donee  shall  take ;  for  it 
is  plain  that  the  donor  intended  the  word  heirs  in  the  premises 
should  not  be  taken  in  their  most  extended  sense,  for  then  they 
would  convey  an  absolute  estate,  which  would  bear  no  limitation 
of  a  remainder  over  to  J.  S,,  and  then  that  part  of  the  gift  would 
be  void,  whicli,  by  an  easy  explication  of  what  heirs  tlie  donor 
meant  in  the  premises,  is  made  good  and  consistent,  without  any 
ibrce  or  violence  to  the  premises. 

If  lands  are  given  to  a  man  and  a  woman  and  their  heirs,  do, Car.  476. 
habendum  to  them  and  the  heirs  of  their  bodies,  remainder  to  2  Ra.  Abr.  68. 
them  and  the  sui-vivor  of  them  for  life,  to  hold  of  die  chief  lord;  Jjj^'*^^^^  ^^ 
this  has  been  adjudged  an  estate-tail  with  a  fee-simple  expectant;  [-^  Ro.Rep. 
for  though  the  habendum  explains  what  heirs  are  meant  in  the  19.^3.  In  this 
premises,  and  there  is  no  mention  of  the  word  heirs  in  the  re-  case  there  was 
mainder;  yet  it  is  plainly  the  intention  of  the  donor,  that  the  ^^^^^  "^^^^j* 
interest  in  the  land  shall  not  cease  upon  the  determination  of  the  grantee  and 
estate-tail,  because  there  is  a  remainder  limited  over  to  take  effect  his  heirs, 
when  the  tail  is  spent ;  and  if  the  limitation  of  the  remainder  However,  the 

M  3  passes 
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court  inti-        parses  any  thing,  it  must  be  a  fee,  because  tliey  had  a  greater 

jnated,  that      estate  already  in  them  than  for  life ;  and  this  the  rather,  because 

ivouW^Erve"    ^^^  tenendum  is  expressly  to  be  of  the  chief  lord,  which  shews  they 

been  the  same,  intended  to  leave  no  estate  in  themselves. 

if  these  special 

circumstances  Jiad  not  occurred.] 

Hob.  172.  If  r  give  land  to  a  man  and  his  heirs,  viz,  the  heirs  of  his 

body ;  this  is  but  an  estaie-tail ;  for  here  I  restrain  the  general 

import  of  the  word  heirs  to  the  descendants  of  the  body  of  the 

<lonec. 

Cro.  Ja.  400.         A  feoffment  was  made  to  A.,  hahendwn  to  him  and  the  heirs 

Cooper  and      pf  his  body,  to  the  use  of  him  and  his  heirs  and  assigns  for  ever : 

r  Co  '8.  ^^'^  ^^  ^^^y  ^"  estate-tail  in  A.  and  no  fee-simple ;  for  the  lands 

plowd.  SS5'      ^^'^  ^^  appropriated  by  the  first  words  to  the  donee  and  his  issue, 

Bro.  tit.  Feoff-  that  no  act  or  limitation  of  the  parties  can  take  it  out  of  them  ; 

menttoUses,   ^^^  ^j^^g  ^.^^  statute  27  H.  8.  c.  ic.  execute  the  possession  to 

id!  b.  ^    ^       ^^^  "^^ »  ^^^  ^^  statute  never  intended  to  execute  any  use  but 

that  which  the  legal  tenant  had  been  obliged  to  execute  before 

the  statute ;  but  the  act  de  donis^  as  it  tied  down  the  donee  from 

alienating,  so  it  would  not  permit  the  Chancery  to  oblige  the 

donee  to  give  the  land  away  from  his  issue.     ITie  same  law,  if 

the  use  had  been  limited  over  to  a  .stranger,  for  the  same  reason. 

Jeukias  v.  Lands  were  given  to  baron  and  feme,  habendum  to  baron  and 

Young,  Cro.     {qi^q  to  the  use  of  them  and  the  heirs  of  their  bodies.    I'his  was 

Memfith  v.      adjudged  an  estate-tail ;  for  though  such  limitation  of  a  use  to  a 

Jones,  Jrf.  245.  stranger  had  not  been  a  good  estate-tail,  because  the  legal  estate 

in  baron  and  feme  had  only  been  for  their  lives ;  yet  here  being 

no  feoffee  distinct  from  the  cesttii  que  use^  but  they  being  all  the 

same  person,  by  consequence,  there  is  no  use  distinct  from  the 

legal  estate,  and  therefore,  the  word  use  may  be  very  properly 

rejected,  in  order  to  establish  the  intention  of  the  conveyance, 

and  then  the  case  amounts  to  no  more  than  if  an  estate  were 

limited  to  baron  and  feme  for  their  lives,  with  remainder  to  them 

and  the  heirs  of  their  bodies. 

HebblethATaite      £  Lands  were  given  to  one  for  life,  remainder  to  the  heirs  male 

V.  Cartwright,  of  his  body  hereafter  to  be  begotten.     This  was  adjudged  to  be 

Taib.^ia  an  estate-tail;    for   the  wards  hereafter  to  he  begotten  do  not 

Long  V.  Beau-  confine  it  to  the  issue  born  after,  but  will  take  in  that  born 

nont,  I  P.       before,  the  words  procreatis  et  procreandis  being  of  the  same  im- 

Hewht^rir      P°^^'  according  to  i  Inst  20.  and  24  E.  3.  pi.  15.     And  this  is 

land,  /f/.  427."  ^^  prevent  the  great  confusion  that  would  otherwise  be  in  descents 

Gore  V.  Gore,  by  letting  in  the  younger  before  the  elder.] 

1  P.  Wms.  T,^. 

S.  P.  But  it  hath  been  holdeo,  that  where  the  words  were  in  posierum  procreatidisy  sons  born 
before  shall  be  excluded,  on  account  of  the  peculiar  force  of  in  posierum.  Adj.  M.  26  Eliz. 
3,11,    3  Leon.  87.    Hargr,Co.Litt.»o.b.n.3. 
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(C)  Of  the  several  Sorts  of  Estate-tail. 

IF  lands  are  given  to  a  man  and  the  heirs  of  his  body,  this  is  a  Litt.  }  14. 

tail  general ;  because  all  his  descendants  may  possibly  come 
into  the  succession ;  so  that  if  the  donee  has  several  wives,  the 
descendants  of  every  wife  ma}'  inherit,  because  they  fall  within 
the  words  of  the  donation  :  but  the  donor  might  by  particular 
expressions  have  confined  the  succession  to  any  particular  de- 
scendant, as  to  the  heirs  male  or  heirs  female ;  And  hence  the 
distinction  between  estates  in  tail  7nale  and  tail  female. 

If  lands  are  given  to  a  man  and  the  heirs  male  and  female  of  Co.  Litt.  15. b. 
Jiis  bodyy  this  is  a  tail  general ;  because  by  such  limitation  all  the  ^'"^  great  care 
descendants  of  the  feudatory  may  inherit.  ™"fj^Jj^^ /,^^'' 

estate  to  the  descendants  of  tkt  body  of  the  donee;  for  if  lands  be  given  to  a  man  and  his 
heir»  male,  this  is  a  fee-simple.  Co.  Litt.  13.  So,  if  the  limitation  had  been  to  the  done* 
and  his  heirs  female,  or  to  the  donee  and  his  heirs  male  or  female.    Litt.  ^31. 

If  land  be  limited  to  the  son  and  his  heirs  of  the  body  of  his  Co.  Litt  a?, 
father,  this  is  a  fee  simple  in  the  son,  and  no  entail  at  all,  not 
being  limited  to  the  son's  descendants ;  nor  is  there  in  this  case 
any  proper  limitation  or  restriction  of  the  word  heirs^  because  it 
limits  it  to  his  heirs  of  the  body  of  the  father.  Now  there  is 
plainly  a  design  to  place  the  interest  that  is  to  vest  it  in  the  son ; 
and  yet  it  should  not  go  merely  to  the  son's  descendants,  but  to 
all  collaterals,  as  far  as  they  could  claim  under  the  body  of  the 
father:  but  such  a  limitation  the  law  will  not  endure,  it  not 
being  an  estate-tail  confined  to  the  descendants  only ;  and  there- 
fore it  must  be  a  fee-simple;  for  to  allow  men  to  form  such 
new  sorts  of  estates  would  be  very  inconvenient,  as  it  would 
put  it  in  the  power  of  private  persons  to  make  new  limitations 
touching  the  course  of  descents,  and  thereby  render  all  descents 
uncertain. 

But,  if  the  estate  were  limited  to  the  son,  and  to  the  heirs  of  Litt.  $  30.  If 
the  body  of  the  father,  though  the  father  was  dead  at  the  time  of  there  had  been 
the  gift;  yet  it  is  a  good  entail,  because  here  the  word  heirs  is  grandfather, 
a  word  of  purchase ;  and  it  is  a  good  name  of  purchase  after  the  ^q^^  and  the 
father's  decease ;  and  the  son,  being  only  tenant  for  life  by  the  father  dies, 
words  of  the  gift,  by  the  second  words  takes  the  entail  as  a  pur-  and  the  limi- 
chaser ;  but  in  the  other  case,  the  words  his  heirs  are  merely  ^^^\  ^u 
words  of  limitation,  and  therefore  affect  an  entail,  which  the  law  grandfather 
will  not  endure.  and  to  his 

heirs  of  the 
body  of  the  father,  this  is  a  good  entail ;  for  it  goes  to  the  descendants  only,  and  it  limits 
what  sort  of  descendants  it  shall  go  tO,  inz.  such  only  as  were  begotten  by  the  father.    Co^ 
Litt.  zo.  b.    Bro.  T^l,  10. 

If  lands  be  given  to  husband  and  wife,  and  the  heirs  of  the  Co.  Litt.  a6.  a. 
body  of  the  survivor ;  this  is  a  good  donation  to  vest  an  estate-  'o  Co.  51. 
tail  general  in  the  sui-vivor;  but  the  estate-tail  does  not  vest  till  ^^^'  *^9-  d. 
one  of  them  dies ;  and  then,  because  all  the  descendants  of  the 
survivor  may  inherit  the  gift,  it  is  a  tail  general. 

M4  Tail 
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IMt.  J 16.  Tail  special  is  where  the  estate  is  limited  to  some  particular 

heirs,  of  the  body  of  the  donee,  as  to  the  heirs  of  such  a  woman ; 
as,  if  lancb  be  given  to  a  man  and  his  wife,  and  the  heii-s  of  their 
two  bodies  begotten ;  for  though  all  the  descendants  of  that  mar- 
riage may  inherit  the  gift,  yet  all  the  heirs  of  the  body  of  the 
donee  cannot  inherit;  for  if  the  woman  should  die,  and  the  man 
take  another  wife,  the  issue  of  the  donee  by  the  second  wife 
should  not  inherit,  because  the  limitation  of  the  gift  was  only  to 
die  descendants  oi^  the  feudatory  by  the  first  iriarriage. 
C<s.Litt.i5,b.       If  land  be  given  to  a  man  and  a  woman  unmarried,  and  the 
Bro.  Estate,      h^irs  of  their  bodies,  this  is  a  tail  special,  for  the  possibility  that 
SA*  TaiJ,  16.    ^jjpy  j^^^y  niarry,  and  tl>en  the  descendants  of  that  marriage  can 
only  inherit.     So,  if  the  gift  be  made  to  a  man  that  hath  a  wife, 
and  to  a  woman  that  hath  a  husband,  and  the  heirs  of  their 
bodies ;  this  is  a  tail  special  presently  in  them,  for  the  possibiHty 
that  they  may  marry;  and  the  descendants  of  such  marriage  may 
inherit  according  to  the  limitation  of  the  gift. 
Pk»ir<L35-a.         But,  if  land  be  given  to  two  men  and  their  wives,  and  the 
Ca.Liit.»5.b.  heirs  of  their  bodies  begotten,  they  have  a  joint  estate  for  life, 
and  several  inheritances,  but  no  joint  estate  in  tail ;   because, 
though  the  husband  and  the  wife  of  the  other  may  die,  and  the 
survivors  may  marrj^  yet  the  gift  being  made  to  them  all,  and 
tlie  heirs  of  their  bodies,  it  is  impossible  that  there  should  be  one 
heir  or  descendant  of  all  their  bodies,  and  therefore  it  can  be  no 
joint  estate-tail  in  them  all;  but  they  all  four  take  jointly  for 
life,  and  each  husband  and  his  wife  have  a  several  inheritance  in 
£L  moiety, 
littJiJ^  If  lands  be  given  to  two  men,  and  the  heirs  of  their  bodies 

begotten,  they  have  but  a  joint  estate  for  life,  and  several  in- 
lieritaTices ;  for  though  the  gift  be  limited  to  the  descendants 
of  their  bodies ;  yet,  it  being  impossible  there  should  be  one 
descendant  of  both  their  bodies,  thev  cannot  have  a  joint  estate- 
tail 
JjiA.§'%ty  So,  if  lands  be  given  to  one  man  and  two  women,  and  the 

Cfl.LitL  15-  lieirs  of  their  bodies  begotten,  they  have  a  joint  estate  for  life, 
and  several  mheritanccs ;  because  there  can  be  no  one  issue  of 
both  the  women's  bodies;  and  if  the  man  should  marry  one  of 
them,  y^  it  is  not  limited  in  the  donation,  which  of  them,  in 
case  of  such  intei-marriage,  ehould  first  take. 
3IKL4I.  if  an  estate  be  limitea  to  husband  and  wife,  and  the  heirs  of 

7  H.  7.  sd.       their  boifies,  aiid  they  are  divorced  a  viiKulo  matrimdJiii,  they 
are  only  tenaRt*  for  Itfe^  because  they  shall  not  be  presumed 
to  intermarry  after  they  are  once  legally  divorced  by  church 
cen&unos. 
Cti^lM-z^h,  ^    But  there  are  other  sorts  c^  estates-tail;  as,  when  the  donation 
*^^J^  h  limited  not   only  to  the  descendants  of  tlie  donee  by  one 

woKian,  but  more  particularly  to  one  sort  of  descendants  of  such 
fna^TJiage,  exclusive  of  others ;  as,  if  lands  be^iven  to  a  man  and 
OL  woman,  and  the  heirs  male  of  tlieir  bodies;  this  Is  an  estate  in 
lUylrrmale;  for  thexlonor  having  expressed  what  heirs  shall  inherit, 
none  can  dLaim  under  such  gift  that  doea  not  come  under  such 

is  particular 
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ttarticular  description.  So,  if  the  limitation  had  been  to  tlie  hoirs 
female  ;  for  the  donee  being  capable  of  taking  by  purchase,  the 
donor  may  limit  the  succession  of  the  land  to  which  of  the  de- 
scendants of  the  donee  he  pleases.  But,  if  the  liraitatioi!  had 
been  to  A.  for  life,  remainder  to  the  heirs  female  of  the  body  of 
J.  S.  and  (7.  S,  }ias  issue  a  son  and  a  daughter,  the  daughter  can 
take  nothing  by  such  gift  ;  the  reason  of  the  difference  is  this ; 
because  in  the  first  case  the  donation  specifies  what  sort  of  de- 
scendant of  the  donee  shall  take ;  but  in  the  last  case  it  specifies 
who  shall  tiike  originally ;  and  the  first  purchaser  must  come 
fully  up  to  the  description  in  the  donation,  else  there  can  be  no 
gift,  and  while  there  is  a  son  of  J".  S.  no  female  can  be  heir,  and, 
consequently,  not  a  person  capable  of  taking  originally  by  the 
gift.  But,  if  J,  S,  hath  issue  a  son  and  a  daughter,  and  the  son 
hath  issue  a  daughter,  and  dies,  and  a  lease  for  life  is  made,  re- 
mainder to  the  heirs  female  of  the  body  of  J,  S^  the  daughter  of 
tlie  son  shall  be  the  purchaser,  because  she  comes  within  the 
description,  being  both  heir,  and  likewise  a  female,  though  she 
was  descended  from  a  male. 

If  lands  be  given  to  a  man  and  his  wife  and  the  heirs  male  of  Litt.  6  a6,  97* 
the  body  of  the  husband;  this  is  a  special  tail  in  the  husband,   28.    Vclv.  13. 
and  but  an  estate  for  life  in  the  wife.     So,  if  the  limitation  had  ^*^PP^  ^-  ®^°' 
been  to  the  heirs  male  of  the  body  of  the  wife  by  the  husband 
begotten,  it  is  an  estate  for  life  in  the  husband,  and  a  tail  in  the 
wife;  for   to  whichever   body  the   word   heirs  inclines   by  the 
limitation,  it  creates  a  descendible  estate  in  such  person.     But, 
if  it  be  not  more  particularly  limited  to  the  body  of  one  than  the 
other,  but  inclines  to  eadi  alike,  then  it  creates  a  descendible 
estate  in  both  of  them ;  as,  if  lands  be  given  to  husband  and 
wife,  and  the  heirs  which  the  husband  shall  beget  on  the  body  of 
his  wife,  both  of  them  have   an  estate-tail,    because  the  word 
heirs,  which  creates  the  descendible  estate,  is  not  limited  to  one 
more  than  the  other. 

If  a  feoffment  be  made  to  the  use  of  J.  and  B.  husband  and  Hob.  84. 
wife,  and  the  longest  liver  of  them,  and  after  the  decease  of  the  pj^^^\7-^ 
aid  A.  and  B.  then  to  the  use  of  the  heirs  of  the  body  of  the  O^enbndge, 
said  A.  begotten  on  the  body  of  B^  this  is  an  estate  tail  in  the 
husband  ;  for  the  word  hei?'s  is  limited  to  the  body  of  A.  though 
to  be  begotten  on  the  body  of  the  wife. 

So,  if  lands  be  given  to  baron  and  feme,  and  the  heirs  of  the  Yelv.  131. 
body  of  the  feme,  by  the  husband  and</.  S.  engendered;  this  is  Ifthelimita- 
an  estate-tail  in  the  feme,  but  so  lar  enlarged  by  the  last  words,  Jjj*^|^^^^  ^^" 
that  the  heirs  of  her  body  begotten  by  J.  S,  may  inherit  after  the  ^^^^^  corpus 
issue  by  the  present  husband.  of  the  feme 

by  the  hus- 
band begotten,  whether  this  had  been  an  estate-tail  in  them  both,  is  left  a  Q. 

[Where  an  estate  for  life  was  limited  to  S,  wife  of  L.,  re-  Gossage  v. 
mainder  to  the  heirs  to  be  begotten  on  the  body  of  S,  by  L.  her  Taylor,  Sty. 
husband,  no  estate  being  previously  limited  to  the  husband  him-  ^^^' 
self;  it  was  holden,  that  the  word  ^^27-5  related  to  both  their  bo- 
dies, and,  consequently,  did  not  create  an  estate  tail  in  S. 

Sir 
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Frogmorton  gij.  2?.  F,  on  the  marriage  of  liis  son  levied  a  fine,  and  de- 

V.  Wharley,      ^j^red  the  uses  to  himself  during  the  joint  lives  of  himself  and 
lB\.Kep.%^.  his  son  L.  F.,  and  after  the  decease  of  either  of  them,  to  the  use 
S.C.    3  Wils.'  of  S.  C.  for  her  life,  and  after  her  decease  to  the  use  of  the  issue 
115. 144.S.C.  male  of  the  said  S.  and  L.  and  the  heirs  of  their  bodies,  and  in 
default  of  such  issue,  to  the  use  of  the  heirs  to  be  begotten  on 
the  body  ofS.  by  the  said  L,  remainder  to  the  right  heirs  of  the 
said  Sir  i?.  F.     The  marriage  took  effect,  and  S,  died  leavin<> 
six  daughters,  but  no  son.     Sir  2?.  died  leaving  L.  his  son  and 
heir.     A  question   arose  on  the  estate  which  L,  took  ;  and   the 
court  resolved,  that,  if  he  had  been  joint-tenant  with  the  wife  for 
life,  this  had  been  an  estate-tail  in  both ;  as  the  word  heirs  is  not 
applied  to  any  body  particularly,  as  Litt.  §  28.     Secondly,  that 
neither  the  husband  nor  wife  had  an  estate-tail :  not  the  husband, 
because  he  had  no   prior  estate  for  life :  not  the  wife,  because 
though  she  took  an  estate  for  life,  yet  the  heirs  are  not  applied 
to  her  body. 
Denn  v.  Gil-         On  a  marriage  the  husband  covenanted  to  stand  seised  of 
lott,  2  T.  R.    lands  to  the  use  of  himself  and  his  intended  wife  for  their  lives, 
^^^'  and  the  life  of  the  longer  liver,  remainder  to  the  use  of  the  heirs 

of  the  husband  on  the  body  of  his  said  intended  wife  by  him 
lawfiilly  to  be  begotten,  remainder  to  the  use  of  his  own  right 
heirs.  The  husband  having  sur\nvGd  the  wife,  levied  a  fine  of 
the  lands,  and  after  his  decease,  a  question  arose  on  the  opera- 
tion of  this  fine;  which  depended  on  the  point,  whether  the 
Words  "  to  the  use  of  the  heirs  o?i  the  body  of  the  wife  bi/  the 
*'  husband  to  be  begotten"  gave  an  estate-tail  to  the  wife  only, 
or  a  joint  estate-tail  to  both  ?  It  was  decided,  that  the  limitation 
gave  an  estate-tail  to  both,  as  well  upon  the  authority  of  the 
Go.  Litt  a6.  above  case  in  Styles,  as  of  the  case  cited  by  Lord  Coke,  from 
3  E.  3.  p.  32.,  where,  upon  a  gift  to  /.  and  M.  iixori  ejtts  el 
kdnedibus  quos  idem  L  de  cor  pore  ipsius  M,  procrearet,  Sfc,  it  was 
adjudged  an  estate-tail  in  both,  because  the  estate  was  equally 
entailed  to  the  heirs  of  the  baron,  as  to  the  heirs  of  the  wife. 
Rose  V.  A  freehold  estate  was  settled  on  husband  and  wife  for  life,  and 

ReaTaaS  ^^  *^^  survivor,  remainder  to  the  use  of  the  heirs  of  the  husband 
*  on  the  body  of  the  wife  to  be  begotten,  remainder  to  the  right 
heirs  of  the  husband.  A  copyhold  estate  in  Borough-English 
was  likewise  settled  to  the  use  of  husband  and  wife  and  the  heirs 
of  their  two  bodies  to  be  begotten  in  like  manner  and  to  the 
same  uses  as  the  freehold  was  settled  and  conveyed.  De  Grey 
C.  J.  This  is  an  estate  executed,  and  seems  to  be  an  estate-tail 
in  the  husband  and  wife.  Blackstone  J.  I  think  the  freehold  is 
clearly  vested  in  the  husband  only  in  special  tail ;  the  copyhold 
in  both  husband  and  wife.] 
Litt.  J  24.  And  it  is  to  be  observed,  that  in  all  instances  of  such  special 

tails,  which  limit  the  lands  to  one  particular  sort  of  heirs,  no  de- 
scendant of  the  donee  can  make  himself  inheritable  to  such  gift, 
unless  he  can  convey  his  descent  through  that  particular  sort  of 
heir  to  which  the  succession  of  the  land  was  first  limited  ;  there- 
fore if  lands  be  given  to  a  man  and  the  heirs  male  of  his  body, 

and 
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«nd  he  has  issue  a  daughter,  who  has  issue  a  son,  tliis  son  shall 
never  inherit  that  gilt;  for  the  son,  being  obliged  to  claim 
tlirough  the  daughter,  must  necessarily  shew  himself  out  of  the 
words  of  the  first  donation,  whicli  limited  the  lands  only  to  the 
heirs  male  of  the  donee,  which  the  daughter  cannot  possibly  be 
taken  to  be. 

For  the  same  reason,  if  the  lands  be  given  to  a  man  and  the  Co.Litt.  aj.k 
heirs  male  of  his  body  begotten,  the  remainder  to  him  and  the 
heirs  female  of  his  body,  and  the  donee  have  issue  a  son,  who 
hath  issue  a  daughter,  who  hath  issue  a  son;  this  son  can 
inherit  neither  of  these  gifts :  not  the  tail  male,  because  who- 
ever claims  as  heir  to  such  a  gift,  must  convey  his  descent  wholly 
through  males,  which  the  son  cannot  do  in  this  case,  because 
he  must  necessarily  shew  himself  a  descendant  of  the  daughter, 
before  he  can  make  himself  heir  to  the  first  son.  Nor  can  he 
inherit  the  tail  female,  because  that  limitation  being  to  that  par- 
ticular sort  of  heir,  no  male,  though  the  immediate  descendant 
of  a  female,  can  inherit,  because  he  is  another  sort  of  heir  than 
is  described  in  the  donation.  But,  if  in  this  case  the  gift  had 
been  to  a  man  and  the  heirs  male  of  his  body,  remainder  to 
him  and  the  heirs  of  his  body;  such  son  might  claim  under  that 
gift,  because  every  descendant  of  such  donee  may  claim  under 
the  remainder,  it  not  being  limited  to  one  sort  of  heir  more 
than  another. 

[Lands  were  settled  to  the  use  of  husband  and  wife  for  their  Denn.  v. Hob- 
lives,  remainder  to  the  use  "  of  the  heirs  of  the  husband  on  the  s°">  5  Burr. 
hodif  of  the  mfe  lawfully  hegotteyi  or  to  be  begotteriy  the  male  to  be  Rg^^  60?  S.C. 
preferred  before  tfie  female^  and  the  elder  before  the  yoimger,"  Sec  Prestoa 
The  lessor  of  the  plaintiff  claimed  as  heir  male  under  this  settle-  on  Estates,  clu 
ment,  that  is,  as  son  of  the  second  son  of  the  marriage :  the  E*^*^  Tail, 
defendant   claimed   as   heir   at  law,  that    is,  as  the   son   of  a 
daughter  of  the  eldest  son  of  the  marriage.     It  was  argued  on 
behalf  of  the  defendant,  that  there  was  nothing  to  hinder  the 
descent  to  the  heir  at  law,  though  claiming  through  a  female; 
that  the  limitation  was  to  all  the  heirs ;  and   that  the  words  of 
regulation  were  referable  merely  to  the  immediate  children  of 
the  marriage,  to  shew  how  they  should  take.     But  the  court 
said,  that  if  these  words  had  any  meaning,  they  described  an 
estate-tiiil ;  and  it  was  not  to  be  supposed  that  they  were  inserted 
without  any  meaning  at  all. 

If  lands  be  given  to  a  man  to  have  and  to  hold  to  him  and  C0.Litt.377A 
the  heirs  male  of  his  body,  and  to  him  and  the  heirs  female  of 
his  body,  the  estate  to  the  heirs  female  is  in  remainder,  and  the 
daughters  shall  hot  inherit  any  part  so  long  as  there  is  issue 
male;  for  the  estate  to  the  heifs  male  is  first  limited,  and  shall 
be  first  served ;  and  it  is  as  much  as  to  say,  and  after  to  the 
heirs  females,  and  males  in  construction  of  law  are  to  be  pre- 
ferred.] 

Land  given  to  a  man  and  his  wife  <?•  lia^edi  de  corpore  Sf  uni  Venf.  a  a  8*. 
hceredi  tantum^  was  adjudged  ah  estate-fail,  though  the  limita- 
tion be  to  the  heir  in  the  singular  number,  because  the  word 

htir 
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heir  is-  nomen  colkctivum,  and  extends  to  all  that  descend  fr^ai 
feim. 


i>  Co..  40. 
10  Co.  39. 
Vent  299. 


(D)  How  far  Tenant  in  Tail  may  charge  his  Estate, 
and  what  Acts  of  his  relating  to  the  Inherit- 
ance shall  bind  the^  Issue,  though  the  Entail 
continues. 

HTHE  statute  de  donis  affecting  a  peq^etuity  restrained  the 
donee  in  tail,  either  from  alienating  or  charging  his  estate- 
tail  ;  and  by  that  act  the  tenant  in  tail  was  likewise  to  leave  the 
land  to  his  heirs  as  he  received  it  from  the  donor;  and  the  heir 
in  tail  might  have  avoided  any  alienation  or  incumbrance  of  his 
ancestor;  and,  as  the  law  stood  upon  the  act,  so  might  he  in 
reversion,  when  the  heirs  of  the  donee  failed,  who  were  inherit- 
able to  the  gift.  The  crown  long  struggled  to  break  through 
the  perpetuity  which  was  established  by  this  law ;  and  in  the 
reign  of  E,  4.  we  find  the  pretended  recompcnce  given  against 
the  vouchee  in  the  common  recovery  to  be  allowed  an  equivalent 
for  the  estate-tail ;  and  because  this  recompence  was  to  go  ii> 
succession  as  the  land  in  tail  should  have  done,  therefore  they 
allowed  the  recovery  to  bar  the  reversion  as  well  as  the  issue  in 
tail,  because  he  in  the  reversion  was  to  have  the  recompence 
upon  failure  of  issue  of  the  donee. 

The  statute  de  donis,  by  an  express  clause,  provides  against 
the  operation  of  a  fine,  and  by  that  law  a  fine  levied  by  tenant 
in  tail  amounted  to  no  more  than  a  discontinuance,  like  a  fcofi« 

fines  affect  the  ment  in  pais  by  tenant  in  tail  at  this  day. 

issrue  in  tail, 

or  him  in  reversion  or  remainder,  vide  tit  Recoveries,  and  tit.  Finet, 

I-itt,  §  613.  At  the  common  law  the  tenant  in  tail  could  not  grant  or 

alien,  or  make  any  rightful  estate  of  freehold  to  another,  but  for 
term  of  his  own  life;  for  though  a  fcoflinent  in  fee,  or  for  life, 
made  by  tenant  in  tail,  is  good  against  the  tenant  himself,  be- 
cause the  law  allo'vvs  no  man  to  avoid  his  own  act ;  yet  after  his 
death  the  issue  in  tail,  or  those  in  reversion  after  failure  of  issue, 
may  by  proper  actions  av6id  such  feoffments,  and  recover  against 
^  the  feoffee. 

Bro.  Contract,  Xhe  tenant  in  tail  is  master  of  the  inheritance,  and  as  such 
Pod"  10  "^^  has  power  over  all  the  lasting  improvements  growing  on  it;  so 
that  he  may  cut  down  the  timber-trees,  and  dispose  of  them  as 
he  pleases,  without  barring  the  entail.  But  this  must  be  under- 
stood with  this  restriction,  that,  if  tenant  in  tail  sells  the  trees 
growing  on  the  inheritance,  the  vendee  must  sever  them  during 
the  life  of  tenant  in  tail ;  for  if  he  dies  before  they  are  cut  down, 
his  heirs  in  tail  shall  have  them  as  part  of  the  inheritance,  and  the 
vendee,  though  obliged  to  pay  the  whole  sum  contracted  for, 
yet  shall  not  be  allowed  to  cut  down  one  tree  after  the  death  of 
tenant  in  tail.  For  as  the  tenant  in  tail  has  power  over  the  in- 
heritance 


a  Inst  336, 
Plowd.  57.  b. 
But  how  these 
recoveries  or 
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lieritanco  but  during  liis  own  life,  so  he  can  delegate  tliat  power 
to  auothcr  but  for  the  same  time;  and,  consequently,  whatever 
remains  part  of  the  inheritance  at  the  death  of  the  tenant  in  tail, 
at  which  time  his  power  over  it  ceases,  must  necessarily  go  to 
the  heir  to  whom  the  inheritance  belongs. 

So,  if  tenant  in  tail  grant  estovers  to  another,  or  the  vesture  Ro.Abr.  841, 
of  his  woods,  these  grants  determine  with  his  death  ;  for  as  they  842. 
are  charges  on  the  inheritance,  so  they  must  necessarily  cease 
when  his  power  who  granted  them  is  determined. 

If  tenant  in  tair acknowledge  a  statute  or  recognizance,  npon  Ro.  Abr.84*- 
whicli  the  land  is  extended,  the  issue  may  oust  the  conusee  after 
the  death  of  his  ancestor ;  for  the  tenant  in  tail  can  charge  the 
entail  but  during  his  life,  because  the  statute  de  dotiis  preserves 
it  free  from  all  incumbrances  for  the  issue  in  tail,  iit  voliinias 
<h)naions  obsavetur. 

But,  if  tenant  in  tail  acknowledge  a  recognizance,  and  die,  Crawley  am! 
and  the  conusee  bring  a  scire  facias  iigainst  the  heir  in  tail,  who  M^''o^> 
pleads  rieiis  per  discent  in  fee-simple,  and  pending  the  scire  facias 
makes  a  lease  for  years  to  »7.  6\,  and  the  jury  find  the  issue  in  tail 
had  land  in  fee-simple  by  descent,  the  conusee  shall  extend  the 
land  against  the  issue  in  tail,  and  J,  S.  cannot  falsify;  for  after 
the  verdict  the  issue  shall  not  be  allowed  to  say,  that  he  is  tenant 
in  tail ;  but  the  verdict,  though  a  perverse  one,  shall  bind  him, 
and  be  in  force  till  disproved  by  attaint.  Nor  can  the  lessee 
falsify,  because  the  lease  was  made  after  verdict  given,  when  the 
issue  himself  was  bound,  and,  consequently,  all  tnat  claim  under 
him  must  be  so  too. 

Yet,  if  a  disseisor  make  a  gift  in  tail  to  A..,  and  A,  in  con-  CoXitt. 343.1k 
sideration  of  a  release  from  the  dissei<iee  of  all  his  right  to  the  ^•^'  ^^^'  ^** 
land,  grant  him  a  rent-charge  in  fee,  this  shall  bind  the  issue;       r^  ^.^ 
for  this  turns  upon  the  reverse  of  the  former  cases ;  for  as  the 
issue  in  tail  may  avoid  those  grants  and  charges,  because  they 
tend  to  the  prejudice  of  the  issue  and  destruction  of  the  entail ; 
so  this  grant  to  the  disseisee  is  good  to  bind  the  issue,  because  it 
tends  to  the  advantage  of  the  donee  and  his  issue  by  strengthen- 
ing their  title,  and  making  that  an  indefeasible,  which  before  was 
a  precarious  estate. 

So,  where  a  devise  was  made  of  land  in  tail,  upon  condition  Cro.  Ja.  427^ 
that  the  donee  should  grant  a  rent-charge  out  of  the  land  to  P""on  v. 
another  and  his  heirs;  the  donee  granted  the  rent  pursuant  to  ^br.842. 
the  condition.;  and  adjudged  the  rent  should  not  determine  with 
the  death  of  the  donee,  but  should  bind  his  issue ;  for  this  is  in 
preservation  of  the  entail,  and  for  the  benefit  of  the  issue,  and 
is  not  contra  formam  doni,  but  in  compliance  with  the  will  of  the 
donor. 

A.  seised  of  lands  in  tail,  agrees  with  B.  that  he  and  his  heirs  Rosg  v.JRoss, 

shall  enjoy  the  entailed  lands,  if  A,  and  his  heirs  may  enjoy  his  Chan.  Case^ 

fee-simple  lands ;  this  agreement  is  executed  accordingly ;  and   i7i;^liJ^^ns 

B,  has  a  decree  against  A.  to  levy  a  fine,  and  -settle  it  pursuant  i  Lev.  239*. 

to  the  agreement ;  but  A,  dies  without  doing  it :  though  it  was  S.  P.  For-tbe 

decreed  that  A,  himself  was  bound  by  his  agreement  to  convey ;  h^ir  comes  in 

"^  ^  ^g^  by  the  statute 
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de  donis  5ingly,  yet  since  he  died  before  he  executed  the  fine,  his  issue  was  not 
and  not  as  de-  bound  by  the  agreement.  But,  if  the  issue  in  tail  had  approved 
riving  from  the  ^^  j^j^  ancestor's  agreement,  as  he  did  in  this  case,  by  entering 
contracted!  ""  on  the  land  of  B^  then  it  becomes  his  own  agreement,  and. 
Ibid.  Wharton  consequently,  in  equity  he  shall  be  obliged  to  perform  it. 

a  Vern.  ^  'Weale  v.  Lower,  cited  in  Fox  v.  Crane,  Id,  ao6.  Powell  v.  Powell,  Pr.  Ch.  ^^^. 
Frederick  v.  Frederick,  i  P.  Wms.  720.  Cotter  v.  Layer,  %  P.  Wms.  6i6.  Holt  v.  Hok, 
Id.  65a.ll 

Norcliffe  v.  IjBut  it  has  been  said,  that  where  the  ancestor  is  only  equitable 

Worsley,  tenant  in  tail,  the  courts  will  relieve  against  the  issue ;  because 

t  Ch.  Ca.  234.  equitable  estates  tail  are  mere  creatures  of  tlie  court,  and  not 
land  a^en^tr"  ^'ithin  the  statute  de  donis.  But,  as  an  equitable  estate  tail  in 
3jo/  freeholds  {a)  cannot  be  barred  by  a  mere  deed,  but  only  by  a 

(a)  Legate  v.     fine  or  recovery ;  it  would  seem  that  the  issue  in  tail  could  not 

Sewell,  I  P.      bg  considered  as  bound  bv  a  mere  agreement  entered  into  by 

Wms.  91.  ,1    .  ,  J  a 

Harvey  V.  their  ancestor. 

Parker,  Vin. 

Abr.  tit.  Estate  (X.  2.  pi.  6.)    Kirkham  v.  Smith,  Ambl.  318.    Radford  v.  Wilson,  3  Atk.  815. 

Boteler  v.  Allington,  i  Br.  Ch.  Rep.  72.    Burnaby  v.  Griffin,  3  Vcs.  a66.    See  Fletclier  v. 

Tollett,5Ves.i2. 

Sugd.  Law  o^  And  the  law  would  seem  to  be  the  same  in  copyhold  estates ; 
Vendors,  165.  for  the  legal  entail  can  only  be  barred  according  to  the  custom 
of  the  manor  of  which  the  copyhold  estate  is  holden ;  and  per- 
haps, the  better  opinion  is,  that  the  same  steps  must  be  taken  to 
bar  an  equitable  estate  tail  in  copyholds,  as  must  be  pursued  in 
Radford  v.  the  case  of  a  legal  entail.  Lord  Hardii^icke,  however,  seems  to 
\Y\\^on,ubi  i^j^yg  thought,  tliat  a  mere  surrender  was  in  every  case  sufficient 
v!^rayme^  "^  to  bar  an  equitable  estate-tail  in  copyholds ;  but  the  contrary 
I  Watk.  *  opinion  now  prevails  and  appears  authorized  by  a  case,  [h)  in 
Copyh.  180.  which  it  was  holden,  that  a  covenant  by  a  tenant  in  tail  in  equity 
L^^d^M'Tir  ^^^  copyhold,  in  his  marriage  settlement,  to  surrender  his  copy- 
ton  o  Mod. "  ^^^^^  to  uses  in  strict  settlement,  was  not  of  itself  sufficient  to 
483.  (i)  Hale's  dock  the  equitable  ent/iil ;  lor  if  such  an  entail  be  created,  a  rc- 
case,  Ch.  nth  covery  in  die  court  baron  is  necessary  to  dock  it;  it  being  a 
December,  ^^^^  ^j^^^  ^j^^  ^^^^  ^^  ^^^^^^^  ^^  taken  to  bar  an  equitalyLc  estate 
1764,  and  see    .     ,    .,  7  /    7  •  -^     ^      z         •.  w        /       /       ^   ^ 

Rowe V.Lowe    ^^  '^^^»  ^^  *'^ould  be  requisite  to  bar  it,  were  it  a  legal  estate^ 

I  H.  Bl.  446.  '  tail,  (c) 
(c)  And  see 

1  Watk.  Copyh.  igi.  i  Prest.  on  Convc} .  155.— -The  power  of  tenants  in  tail  to  bind  their  issue, 
ought  to  be  the  same,  as  Mr.  Sugdc7i  well, observes,  whether  the  estate  be  freehold  or  copy- 
hold ;  and  whether  the  entail  be  legal  or  equitable,  the  analogy  preserved  between  legal  and 
equitable  estates  tail,  and  betw  een  limitations  in  freehold  an^  copyhold  estates,  ought  to  btj 
observed  in  this  instance.    Sugd.  Law  of  Vendors,  166. 

Edwards  V.  If  tenant  in  tail  make  a  conveyance,  and  covenant  for  further 

-^PP^^^^'        assurance,  and  then  become  bankrupt ;  such  covenant  will  bind 
652-*  TouHef  ^^  ^^"'^^  "^  t^^^  ^^^^^^^  of  tl^e  assignees. 
V.  Rand,  Id.  650.    Bye  v.  I^aubuz,  3  Br.  Ch.  Rep.  595.    But  see  Beck  v.  Welsh,  i  Wils.  276, 

contr. 

Tay  V.  Slaugh-  An  appointment  by  tenant  in  tail  under  the  statute  43  Eliz, 
tv,Pr.Ch.i6.  c.  4.  of  Charitable  Uses,  without  levying  a  fine,  or  sufForing  a 

1 1  recovery, 
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recovery,  is  good  both  against  the  remainder-man,  and  the  issue  Attorney 
in  tail  General  V. 

*"  ^^"-  Rye,  a  Vent.  453.     1  Eq.  Ca.  Abr.  17a.  pi.  7.  3.  C. 

Where  a  tenant  in  tail  with  remainders  over  obtained  an  act  Westby  v. 
of  parliament  enabling  him  to  charge  the  estate ;  it  was  holden,  Kicrnan, 
that  the  right  of  tliose  in  remainder  was  barred,  though  not  ex-  •^*""*'  ^97« 
ccptctl  out  of  the  saving  clause,  as  is  usual,  where  the  act  passes 
upon  the  application  of  tenant  for  life;  for  the  tenant  in  tail 
might  have  barred  the  remainders  by  a  recover)'. 

By  39  8c  40  G.  3.  c.  56.  reciting  that  "  by  the   practice  of 
*'  courts  of  equity,  in  cases  in  which  money  under  the  control  of 
*'  such  courts  is  subject  to  be  laid  out  in  the  purchase  of  lands 
"  to  be  limited  to  uses  capable  of  being  barred  by  fine,  {a)  the  W  Benson  w% 
"  said  courts  direct  such  money  to  be  paid  to  the  party  or  Benson,  i  P. 
'•  parties  who  could  by  fine  bar  the  uses  to  which  such  lands,  short  vT 
*'  in  case  the  same  had  been  purchased,  would  have  been  limited,  Wood,/rf.47i. 
"  and  do  not  require  or  compel  the  actual  investment  of  such  Edwards  v. 
"  money  in  the  purchase  of  lands,  notwitlistanding  other  persons  ^°^^^     p 
"  might  take  estates  or  interests  tliercin,  if  the  same  were  pur-  Wms.  173. 
"  chased,  and  be  entitled  to  hold  such  estates  or  interests  until  Traffbrd  v. 
*•  such   fine  was  actually  levied:  and  that  nevertheless  where  Boehm,  jAtk, 
*"  money  under  the  control  of  the  said  courts  is  subject  to  be  in-  Jamv  Moodv" 
"  vested  in  the  purchase  of  lands  to  be  limited  to  uses,   not  iVcs.i76. 
"  capable  of  being  barred  by  fine,   but  capable  of  being  barred  (b)  The  prac- 
*'  by  recovery,  [b)  the  said   courts,  according  to  the  practice  Jjce  seems  to 
*'  thereof,  refuse  to  direct  the  same  to  be  paid  to  the  party  or  ^^n^g  Jj,^,^e  / 
"  parties,  who  in  case  such  lands  had  been  purchased,  could  by  recovery  was 
*•  recovery  have  barred  all  the  uses  to  which  the  same  would  have  necessary,  til! 
*••  been  Ihnited,  and  require  ajid  compel  the  actual  investment  the  case  of 
"  of  sucli  money  in  a  purchase  or  purchases  of  some  lands,  and  c^haj^elf*,  p^ 
**  sucti  last  mentioned  practice  is  attended  with  great  inconveni-  Wms.  471. 
••  ence  and  expence  to  the  party  or  parties  who  by  a  recovery  485.  where 
«*  could  bar  the  uses  to  which  such  lands  arc  to  be  limited  when  ^^^^  Cowp^r 
''  purchased,  and  the  interest  and  benefit  of  others  who  might  ^fainder  man 
*<  take  estates  barrable  by  such  recovery  when  suffered  is  not  should  have 
•'  according  to  such  last  mentioned  practice  niaterially  promoted  his  chance,  at 
•'  or  secured ;  and  it  may  therefore  be  expedient  to  alter  such  }^^^"!^,  "^*;^® 
*'  practice ;  and  that  it  may  also  be  expedient  to  provide  some  recovery"    ^ 
"  siUisfactory  aiul  summary  proceeding,  whereby  trustees  pos-  which  re'- 
"  sensed  of  money  subject  to  be  laid  out  in  lands,  may  be  required  quired  time» 
"  in  proper  cases  to  pay  such  money  to  the  parties  entitled  and  and  would  not 
1      *L-       \l  .     t,  .'i.!  '1   .  •       ^u  T*.   •     direct  It  to  be 

••  under  this  act  to  become  entitled  to  receive  the  same;  It  is  paidinmoney; 

♦'  enacted,  that  in  all  cases  where  money,  under  tlie  control  of  and  the  acci- 

"  any  court  of  equity,   or  of  or  to  which   any  individuals  as  dent  of  the 

"  trustees  are  possessed  or  entitled,  shall  be  subject  to  be  in-  ^^^^^  °.*  *®: 

*•  vested  in  the  purchase  of  freehold  or  copyhold  hereditaments,  in"that  case' 

•*  or  both,   to  be  settled  upon  any  person  or  persons,  in  such  before  a  re- 

•*  manner  that  it  would  be  competent  in  case  such  money  had  covery, shewed 

*'  been  invested  in  the  purchase  of  real  estates  for  the  person  or  the  remainder- 

'•  persons  who  would  be  tenant  or  tenants  of  the  first  estate  or  -^^  ^^  glaring* a 

**  estates  tail  therein,  either  algne  or  together  with  the  person  light,  that  it 
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established  the  «  or  persons  who  would  be  the  owner  or  owners  of  the  particular 

precedent  ever   «  preceding  estate  or  estates  therein,   if  any,   by  deed,  fine,  ot 

LorZ&t        "  common  recovery,  or  any  of  them,  or  other  lawful  act  in  the 

upon  this'prin-   "  case  of  freehold  hereditaments,  or  by  surrender  and  recovery, 

ciple  refused      «  or  either  of  them,  or  other  lawful  act  in  the  case  of  copyhold 

to  decree  it  so   «  hereditaments,  to  bar  the  first  estate  or  estates  tail,  and  the 

LVne/Eyre's   "  eights  and  interests  of  all  persons  in  remainder,  it  shall  not  be 

case,  3  P.  "  necessary  to  have  such  money  actually  invested  in  lands  or  he- 

Wms.  13.  «  reditaments  in  order  that  such  estates  tail  and  remainders  over 

■^"^^ow's  case^  «  i„ay  ^e  so  barred  ;  but  that  it  shall  and  may  be  lawful  to  and 

^  '  '«  for  the  High  Court  of  Chancery,  or  such  court  of  equity, 

*«  under  the  control  of  which  such  money  shall  be,  and  in  the 

"  case  of  trustees,  to  and  for  the  said  High  Court  of  Chancery, 

<'  in  a  summary  way,  upon  petition  of  the  person  or  persons 

"  who  would  be  tenant  or  tenants  of  the  first  estate  or  estates 

"  tail,  and  of  the  person  or  persons  who  would  be  the  owner  or 

"  owners  of  the  antecedent  particular  estate  or  estates,  if  any,  in 

'  "  the  lands  and  hereditaments  in  case  the  same  were  purchased, 

"  such  petitioners  being  adults,  and  in  case  where  any  of  the 

"  parties  are  or  is  femes  covert  or  a  feme  covert,  she  or  they 

"  being  first  separately  examined  in  court,  or  upon  a  com- 

"  mission,  and  consenting  to  order  the  money  subjected  to  such 

"  trusts  to  be  paid  to  the  petitioners  or  any  of  them,  or  to  be 

"  paid  and  applied  in  such  manner  and  for  such  purposes  as  the 

"  petitioners  shall  appoint  and  the  court  shall  approve  of. 

§  a.         "  And  in  all  cases  where  money  subjected  to  be  laid  out  in 

"  the  purchase  of  hereditaments  to  be  settled  as  aforesaid  shall 

"  happen  to  be  invested  in  government  or  real  or  other  securi- 

"  tics,  all  such  securities  shall,  for  the  purposes  of  this  act,  be 

*'  considered  as  money,  and  shall  and  may  accordingly  be  trans- 

"  ferred,    assigned,    and    disposed  of,   under  an  order  of  the 

*'  respective  courts  aforesaid,  made  in  a  summaiy  way  upon  the 

"  petition  of  such  persons,  and  with  such  examination  and  con- 

"  sent,  where  necessaiy,  as  aforesaid,  in  such  and  the  same  man- 

"  ner  as  monies  subjected  to  be  laid  out  in  the  purchase  of 

"  hereditaments,  to  be  settled  as  aforesaid,   are  herein  before 

"  authorized  to  be  paid,  applied,  and  disposed  of." 

ftaynesv.  This  act  having  directed  that  the  application  shall  be  by 

Baynes,  9Ves.  petition,  the  court  has  no  jurisdiction  under  it  by  any  other 

^  **  mode  of  proceeding. 

ExparteBen-  The  court  will  make  no  order  under  the  act  without  previous 
Met.  Exjmrte  reterence  to  the  Master  to  ascertain  whether  the  parties  are 
6  Ves.  116.  entitled  to  the  money,  and  under  and  subject  to  what  charges 
Ex  parte  and  incumbrances.  Nor  will  they  hear  the  petition  on  the  last 
Hodges,  Id.  day  of  term  ;  and,  to  obtain  the  order  in  term,  the  application 
Frith  ^TeT^^  "^"^^  ^^  made-early  enough  in  it  to  admit  of  a  recovery  being 
^09. '         '      suffered. 

Ex  parte  Nor  will  they  act  at  all  in  this  summary  way  where  any  se- 

Steme,  6  Vcs.  j-ious  question  arises,  the  statute  applying  only  to  cases  in  which 
the  right  is  clear  and  indisputable.)] 
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ESTATE-TAIL  AFTER  POSSIBILITY  OF 
ISSUE  EXTINCT. 


(A)  Wlio  may  be  Tenant  in  Tail  after  Possibility  of 

Issue  extinct,  ami  how  their  Estates  are  to  be 
created. 

(B)  The  Power  this  Tenant  has  over  the  Inheritance, 

and  in  what  Respects  he  is  considered  as  a  bare 
Tenant  for  Life. 


(A)  Who  may  be  Tenant  in  Tail  after  Possibility  of 
Issue  extinct,  and  how  their  Estates  are  to  be 
created. 

CUCH  person  is  tenant  in  tail  apres  possibility  of  issue  extinct,  Litt  $35. 

(«)  as  survives  the  person  by  whom,  or  on  whom,  the  issue  ^^'c'-  * 

was  to  be  begotten ;  as,  where  lands  are  given  to  a  man  and  his  (^^)"r« -^fslone 

wife  in  special  tail,  if  the  husband  dies  without  issue,  the  wife  is  periphrasis, 

tenant  in  tail  after  possibility,  cjr.  because  the  husband,  by  whom  Sir  WUliam 

the  issue  inheritable  to  such  special  tail  was  to  be  begotten,  is  BMstone 

dead,  so  that,  there  beinff  no  issue  livinfj  at  his  death,  there  is  !?'*k1^'^®  ^*r 

•L-1-.        n  II'  ^  .r.    1         ./.     ,.       makes  use  01 

now  no  possibility  of  any  by  nim  :  so  c  converso,  if  the  wife  dies  as  absolutely 

without  issue,  the  husband  is  tenant  in  tail  after  possibility,  be-  necessary  to 
cause  she  being  the  person  on  whom  the  issue  inheritable  to  the  &^^  ^?  ^^®* 
estate-tail  was  to  be  begotten,  when  she  dies  without  issue,  there  sucTp^r!or?s 
is  no  possibility  of  the  husband's  having  any  issue  by  her  inherit-  estate.    For 
able  to  the  tail.  had  it  called 

him  barely 
tenant  in  fee -tail  special,  that  would  not  have  distinguished  him  from  others;  and  besides,  ht 
has  no  longer  an  estate  of  inheritance  or  fee,  for  he  can  have  no  heirs,  capable  of  taking  per 
formani  doni.  Had  it  called  him  tenant  in  tail  without  issue,  this  had  only  related  to  the  pre- 
sent fact,  and  would  not  have  excluded  the  possibility  of  future  issue.  Had  he  been  styled 
tenant  in  tail  ivithout  possiUiUty  of  issue,  this  would  exclude  time  past  as  well  as  present,  and 
he  might  under  this  description  never  have  had  any  possibility  of  issue.  No  definition  there- 
fore could  so  exactly  mark  him  out,  as  this  of  tenant  in  tail  after  possibility  of  issue  extinct, 
which  (with  a  precision  peculiar  to  our  own  law)  not  only  takes  in  the  possibility  of  issue  in 
tail  which  he  once  had,  but  also  states  that  this  possibility  is  now  extinguished  and  gone.** 
a  Comm.  124.] 

If  the  lands  be  given  to  a  man  and  bis  heirs  which  he  shall  Litt.  §  3^. 
beget  on  the  body  of  his  wife ;  in  this  case,  though  the  wife  takes 
nothing  by  the  gift,  yet  if  she  dies  without  issue  of  her  body 
begotten  by  her  husband,  he  is  tenant  in  tail  after  possibility. 

Vol.  hi.  N  because 
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because  the  wife,  on  whose  body  the  issue  was  to  be  begotten 
being  now  dead  without  issue,  he  can  have  none  by  her. 
lAtt§sz,  If  baron  and  feme  be  tenants  in  special  tail,  and  one  of  then 

die,  leaving  issue,  though  the  survivor  cannot  be  tenant  in  tai 
apres  possibility  during  the  life  of  such  issue ;  yet,  if  that  issu 
dies  without  issue,  so  as  that  there  is  not  any  issue  living  whicl 
can  inherit  by  force  of  such  entail,  then  the  survivor  become 
tenant  in  tail  after  possibility,  ^r. ;  for  since  the  issue  inherit 
able  to  such  entail  was  to  proceed  from  both  the  bodies  of  th 
donees,  upon  the  death  of  either  of  them  without  issue,  it  i 
plainly  impossible  the  survivor  should  have  any  issue  inheritabl 
to  the  entail. 
Co.Litt.a8.a.  But,  if  baron  and  feme,  tenants  in  special  tail,  live  till  eacl 
of  them  be  loo  years  old  without  issue,  yet  they  still  continue 
tenants  in  special  tail ;  for  however  improbable  it  may  seem  tha 
they  should  have  issue  at  that  age,  yet  the  law  sees  no  impossi 
bihty  of  having  issue,  and  there  must  be  no  possibility  of  havin; 
issue,  before  the  donees  or  either  of  them  can  be  tenants  in  tai 
apres  possibility.  Besides,  there  is  not  any  particular  and  cer 
tain  period  of  time  in  which  the  possibility  of  issue  ceases,  anc 
therefore  the  law  cannot  make  either  of  them  tenant  in  tail  afte 
possibility,  till  after  the  death  of  one  of  them, 
a  I  Co.  80.  b.  If  lands  are  given  to  baron  and  feme  and  the  heirs  of  theii 
Co.Litt,a8.  a.  ^^q  bodies,  and  they  are  divorced  caiisd  praconfractm  or  qffini 
tads ;  here,  there  is  no  possibility  of  their  having  issue  whicl 
can  inherit  by  force  of  the  gift,  and  yet  they  are  not  tenants  ii 
tail  after  possibility,  Sfc,  but  the  inheritance  is  turned  into  a  bar< 
joint  estate  for  life;  for  the  impossibility  of  having  issue  mus 
proceed  from  the  act  of  God,  to  make  them  tenants  in  tail  aftei 
possibility,  tjc  but  in  this  case  it  proceeded  from  the  act  of  th( 
parties. 
11  Co,  So.  b.  So,  if  lands  be  given  to  a  man  in  tail  upon  condition,  that  i 

he  does  such  an  act,  that  he  shall  have  the  land  but  for  life;  sucl 
donee,  upon  breach  of  the  condition,  is  but  barely  tenant  fo] 
life,  and  not  tenant  in  tail  apres  possibility,  ^r.  because  here  b> 
his  own  act  it  becomes  impossible  to  have  issue  inheritable  to  th< 
tail,  which  by  his  own  act  he  has  destroyed  and  forfeited. 
II  Co.  So,  81.       A  feoffinent  was  made  to  the  use  of  a  man  and  his  wife  fo: 
Levv^BowL^s  ^^^^^  ^^^^^'  remainder  to  the  use  of  their  next  issue  male  to  b( 
case.  begotten  in  tail,  remainder  to  the  use  of  the  husband  and  wife, 

and  the  heirs  of  their  two  bodies  begotten,  they  having  no  issu< 
male  at  the  time  of  the  feoffment ;  in  this  case  the  husband  anc 
wife  are  tenants  in  tail  executed ;  and  upon  the  birth  of  anj 
issue  male,  their  estate  opens,  and  they  become  tenants  for  life, 
remainder  to  the  issue  male  in  tail,  remainder  to  themselves  in 
tail ;  and  if  the  husband  dies  without  having  any  other  issue,  the 
wife  continues  but  tenant  for  life,  because  the  estate-tail,  which 
was  once  executed  in  her  and  in  her  husband,  was  changed  intc 
ixw  estate  for  life  by  their  own  act;  yet  she  shall  have  the  privi- 
leges of  tenant  in  tail  apres  possibility,  Sfc.  for  the  inheritance 
which  was  once  in  her;  for  this  is  not  like  the  former  case. 

16  wh< 
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where  the  breach  of  the  condition  respects  what  was  granted ; 
for  in  this  case  the  birth  of  issue  male  shall  not  be  presumed  to 
divest  the  privileges  of  tenant  in  tail,  which  were  once  legally 
vested  in  her.  ^ 

II A  settlement  was  made  before  marriage  by  which  the  bus-  Williams  v. 
band's  estate  was  conveyed  to  trustees  to  the  use  of  the  husband  Williams, 
for  life;  remainder  to  trustees  to  preserve  contingent  remainders ;  '*  ^^''^»  *09' 
remainder  to  the  use  of  the  wife  for  life  for  her  jointure  and  in  g  c.  ^ 
bar  of  dower;  remainder  to  the  first  and  other  sons  in  tail  male; 
remainder  to  the  first  and  other  daughters  in   tail  male;  re- 
mainder to  the  heirs  of  the  bodies  of  the  husband  and  wife ;  re- 
mainder to  the  right  heirs  of  the  husband :  the  wife  survived  the 
husband,  and  had  no  issue ;  and  held,  that  she  became  tenant 
in  tail  after  possibility  of  issue  extinct.  || 

Lands  were  given  to  a  man  and  his  wife  and  the  heirs  of  the  Co.  Litt.  28.  a. 
body  of  the  husband,  remainder  to  the  husband  and  wife  and 
the  heirs  of  their  two  bodies  begotten ;  upon  the  death  of  the 
husband  without  issue,  the  feme  shall  not  be  tenant  in  tail  apres 
possibility,  S)'c, ;  for  by  the  first  limitation  she  took  only  an  estate 
for  life,  and  the  husband  an  estate  in  tail  general,  and  the  re- 
mainder over  was  a  void  limitiition,  because  it  could  never  take 
effect ;  for  whatever  issue  the  husband  and  wife  had  must  inherit 
by  force  of  the  first  limitation  of  the  tail  general,  because  all 
such  issue  are  of  the  body  of  the  husband ;  and  when  the  tail 
general  is  spent  in  him,  there  cannot  possibly  be  any  issue  to 
inherit  the  remainder  in  tail  special,  because  such  issue  must 
be  of  the  body  of  the  husband  and  wife ;  and  while  there  is 
any  issue  in  being  of  the  body  of  the  husband,  it  inherits  by 
force  of  the  general  tail ;  so  that  the  remainder  being  void  in 
Its  original  creation,  the  wife  l\ad  never  an  estate  of  inheritance 
in  her,  and,  consequently,  cannot  be  tenant  in  tail  apres  pos- 
sibility, Sfc,  because  such  an  estate  can  be  carved  only  out  of  an 
estate- tail. 

II  In  a  case  noticed  by  Atkins,  upon  a  surrender  of  a  copyhold  Sutton  v. 
estate  to  the  husband  for  life,  then  to  the  wife  for  hfe,  and  to  f^j"^/Jg'^^'*^' 
the  heirs  of  the  bodies  of  the  husband  and  wife,  remainder  in  fee  ^r' Fcarnc 
to  the  use  of  the  survivor,  it  is  said,  that  the  limitation  did  not  no  easy  matter 
vest  an  absolute  estate-tail  in  the  wife  who  survived,  but  only  to  account  fgr 
gave  her  an  estate-tail  after  possibility  of  issue  extinct,  and  that  ^^^^  opmion,  ^ 
the  estate-tail  vested  in  the  person  who  was  heir  of  the  bodies  of  concile  it  to  * 
both  husband  and  wife.     The  reasons  for  this  opinion  are  not  itself  in  all  its 
mentioned,  nor  is  it  stated  that  it  was  the  resolution  of  the  court ;  poipts.    The 
nor  does  it  appear  whether  that  point  entered  the  question  then  ['jJ^J^^^^^"  J? 
before  the  court,  jl  the  bodTe^  of 

the  baron  and  feme,  must,  as  he  conceives,  either  have  been  executed  in  the  baron  and  feme 
jointly  as  an  estate-tail  in  possession,  or  have  vested  in  them  jointly  as  a  remainder,  or  have 
been  a  contingent  limitation  to  the  heir  of  both  their  bodies.  In  the  first  case  the  estate-tail 
in  possession  would  have  survived  to  the  wife  on  her  husband's  death.  In  the  second,  the 
joint  remainder  in  tail  surviving  to  her  would  have  merged  her  estate  for  life,  and  she  would 
thereby  have  become  tenant  in  tail  in  possession;  and  in  neither  of  these  two  cases  could  sh« 
be  tenant  in  tail  after  possibility  of  issue  extinct,  so  long  as  any  issue  of  her  body  by  her  de- 
ceased husband  was  living;  for  neither  husband  nor  wife  tenants  in  special  tail  are  tenants  in 
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tall  after  possibility  of  issue  extinct,  till  the  death  of  tlie  other  of  them,  and  failure  of  issue 
of  their  two  bodies;  and  if  there  were  any  such  issue  then  living,  it  could  not  vest  in  such 
issue  till  her  death.  In  the  third  case,  she  could  take  no  estate  at -all,  and,  consequently, 
could  not  be  tenant  in  tail  after  possibility  of  issue  extinct ;  therefore  the  only  cases  in  which 
she  could  be  tenant  in  tail  after  possibility  of  issue  extinct  are  those  two,  in  which  it  was  in>- 
poseible  there  should  be  any  such  person  at  all  as  the  heir  of  both  their  bodies.  Its  being  a 
surrender  of  a  copyhold  made  no  difference  in  the  construction ;  as  it  was  agreed  in  the  same 
case,  that  surrenders  of  copyholds  should  be  construed  as  other  conveyances  at  common  law. 

The  resolution  of  this  case  upon  common  law  principles,  Mr.  Fearne  apprehends,  must 

have  been  thus  :  the  husband  and  wife  taking  distinct  and  successive  estates  for  life,  the  joint 
limitation  to  the  heirs  of  their  bodies  was  not  executed  in  them,  but  vested  in  them  jointly 
as  a  remainder  in  tail ;  this  remainder  survived  to  the  wife  upon  the  decease  of  her  husband, 
and  merging  her  estate  for  life,  made  her  tenant  in  tail  in  possession ;  but  having  had  no 
issue  by  her  deceased  husband,  or  such  issue  being  extinct  at  the  time  of  this  resolution,  she 
thereby  became  only  tenant  in  tail  after  possibility  of  issue  extinct.    F.'s  C.  R.  8i.    4th  Edit. 

^B)  The  Power  this  Tenant  has  over  the  Inheritance, 
and  in  what  Respects  he  is  considered  as  a  bare 
Tenant  for  Life. 

Co.Litt.  28.  TF  tenant  in  tail  apres  possibility,  4"^,  alien  in  fee,  it  is  a  for- 
ri  C0.80.  b.  feiture  of  his  estate;  because,  having  no  longer  a  descendible 

Doct.  &  Stud,  gg^ate  in  him,  he  cannot  transfer  it  to  another,  without  the  pre- 
judice and  disherison  of  him  in  remainder. 
Co.  Litt.  aS.a.       If  tenant  in  tail  apres  possibility  be  empleaded,  and  make  de- 
n  ^°'I^  ^']     ^^"^^'  he  in*  reversion  shall  be  received,  as  upon  the  default  ol 
^Q    *       "  *    any  other  tenant  for  life ;  because  he  having  the  inheritance  in 

him  only  shall  be  admitted  to  defend  it. 
Co.  Litt.  28.  a.       An  exchange  by  tenant  in  tail  apres  possibility,  Sfc,  with  a 
II  Co.  80.  b.     jjare  tenant  for  life,  is  good,  because  both  their  estates  are  oj 
equal  continuance  and  duration  only.     So  for  the  same  rejison, 
if  any  estate  of  inheritance  in  reversion  or  remainder  descends 
upon  him,  the  estate-tail  apres  possibility,  ^c.  is  merged;  be- 
cause as  to  its  duration,  it  is  merely  an  estate  for  life,  and  ii 
these   respects  we  may  call   him    but   tenant  for  life;    yet   ir 
other  respects  he  has  the  privilege  of  one  who  has  an  estate  o; 
inheritance. 
Doct.  &  Stud.       For  he  is  dispunishable  of  waste,  so  that  he  has  power  ovei 
61.   Co.  Litt.    the  lasting  improvements  of  the  land  ;  for  since  he  formerly  hac 
80!  a.  II  Whe%  ^^^^  inheritance  in  him,  which  the  act  of  God  has  stripped  hin 
an  estate  ex      of,  without  any  default  of  his,  the  privileges  and  benefits  of  th( 
provi^ione  viri    inheritance  still  continue  in  him.     Besides,  to  punish  this  tenan 
ihe^hulband^^  for  waste,  seems  to  be  against  the  design  and  intention  of  th 
for  life  ex-        ^^^^  donation ;  for  by  that  the  donor  gave  the  inheritance  am 
pressly  with-     an  absolute  powei*  over  the  lasting  improvements,  which  an 
out  impeach-     looked  upon  as  part  of  the  inheritance  for  their  duration,  and 
rnTaf^emards  ^^^^^quently,  it  can  be  no  injury  to  him  in  reversion,  nor  besid 
to  the  wife /or  ^^^  intention  in  the  donation,  if  the  donee  exercises  the  powe 
her  jointure,      he  was  entrusted  with  by  the  donor;  nor  can  the  donor  revok< 
and  in  bar  of    it,,  because  the  auUiority  given  by  the  gift  must  continue  as  loni 
wSt  thl      ^^  ^^^^  ^'^^  ^"^  ^^^^^^  ^^  ^as  aiinexed  continues. 
words  "  witJiout  imjJeachment  of  waste;'  and  the  leasing  power  given  to  the  tenants  for  life  w£ 
on  condition  that  the  lease*  should  not  be  made  dispunishable  of  waste  j  yet  the  wife  havi« 
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(B)  Tower  this  Tenant  has  over  the  Inheritance^  J^r.  IgE 

become  tenant  in  tail  after  possibility  of  issue  extinct,  was  holden  to  be  unimpeachable  fbir 
wastc,  and  moreover  to  be  entitled  to  the  timber  she  had  cut  as  her  own  property.  Wil- 
hams  V.  Willijims,  12  East,  209.  ^sJipra.W  [But  a  court  of  equity  will  restrain  such  a  tenant 
from  committing  malicious  and  extravagant  waste.  Abraham  v.  Bubb,  %  Freem.  Kep.  s^, 
2  Eq.  Ca,  Abr.  tit.  Waste  (A),  pi.  i.  S.C.    a  Show.  69.  S.  C.    Anon,  a  Freem.  278.  S.  P.] 

He  shall  not  have  aid  of  him  in  reversion,  because  he  having  Co.  Litt  27.  b«- 
originally  the  inheritance  by  the  first  gift,  has  Hkewise  the  cus-  "  Co.  80.  b. 
tody  of  the  writings  which  arc  necessary  to  defend  it. 

For  the  same  reason  he  may  join  the  mise  in  a  writ  of  right,  Co.  Litt.  27.  b- 
because,    the  deeds  belonging  to  the  inheritance  lying  in  his  11  Co.  8. 
hands,  he  may  make   out   his  title  without  calling  in  the  re- 
versioner. 

The  writ  of  enti'y  m  consimiii  casu  doth  not  lie  upon  his  alien-  Co.  Litt.  27.5, 
ation,  as  it  does  for  him  in  the  reversion,  upon  the  alienation  of  VS^^^'^' 
any  other  tenant  for  Hfe^  because  this  case  is  not  comimilis  io  Booth.  199/ 
that  of  tenant   in  dower,  because  this  tenant  had  originally  the 
inheritance  in  him,  which  the  tenant  in  dower  never  had. 

If  upon   the  death  of  tenant  in  tail  after  possibility,  SfC,  o,  Co.  Litt.  27.  b» 

stranorcr  intrudes,  vet  no  writ  of  intrusion  lies  against   such  in-  "  ^f*  ^°'  ^* 
,  *5    ,  ',*c        .     .      .  I  °     ^  I  .       Booth.  181. 

truder,  because  this  writ  is  given  only  upon  an  entry  and  m- 

trusion  after  the  death  of  a  bare  tenant  for  life,  which  this  te- 
nant is  not. 

He  shall  not  be  called  tenant  for  life  in  a  praecipe  brought  by  Co.  Litt.  27.  b. 
or  against  him,  because  his  original  infeudation,  by  which  he  11  Co.  80.  b. 
claims,  was  of  an  estate  of  inheritance^  not  of  an  estate  for  life. 


ESTATE  FOR  LIFE  AND  OCCUPANCY. 


(A)  Wliat  Interest  or  Property  in  Land  the  Law- 

calls  an  Estate  for  Lite,  either  when  there  are 
Kg  express  Words  in  the  Deed,  or  when  the  Law 

creates  it  by  Implication, 

(B)  Who  upon  the  Death   of  Tenant  for  Life  is   to 

enjoy  the  Land  ;    and  herein  of  Occupancy  : 
And, 

1.  Of  xjohat   Things  a  Man  mai/   make  himself  a  Title  to- 

by  Occupation, 

2.  JVfiat  makes  an  Occupant, 

3.  The  Way  to  prevent  the  General  Occupant;  and  herein 

of  the  Special  Occupant^  and  the  Alteration  made  in  the 
Common  Laxo  by  the  Statute  29  Car.  2.  c.  3, 

N  3  (C)  How 
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(C)  How  far  Tenant  for  Life  may  dispose  of  his 
Estate,  either  singly  by  himself,  or  by  joining 
with  him  in  Reversion :  And  herein  of  his  For- 
feiture, either  by  Common  Law  or  Statute* 


(A)  What  Interest  or  Property  in  Land  the  Law 
calls  an  Estate  for  Life,  either  when  there  are 
express  Words  in  the  Deed,  or  when  the  Law 
creates  it  by  Implication. 


Utt.  J  5^» 


T  F  a  man  lets  land  to  one  for  tenn  of  life  of  the  lessee,  or  any 
other,  in  this  case  the  lessee  is  tenant  for  term  of  life;  but  in 
common  speech,  he,  who  holdeth  for  term  of  his  own  life,  is 
called  tenant  for  term  of  his  own  life;  and  he,  who  holdeth  for 
term  of  another's  life,  is  called  tenant  for  term  of  another  man's 
life,  or  tenant  pur  autre  vie. 
Co.Litt.  41. b.       So,  if  a  man  lets  land  to  another  for  term  of  his  own  life,  and 
5  Co.  1 3.  a.      the  lives  ofv4.  andi?.,  the  lessee  has  a  freehold  determinable 
Cro.Eliz.  182.  ^^pQj^  jjjg  Q^j^  death,  and  the  deaths  of  ^.  and  B.y  nor  can  there 
be  any  merger  of  the  freehold  during  the  lives  of  ^.  and  B,  into 
the  estate  that  the  lessee  has  during  his  own  life ;  because,  though 
the  estate  for  a  man's  own  life  is  greater  than  an  estate  for 
another  man's  life,  yet  here  the  lessee  has  not  two  distinct  estates 
in  him,  but  only  one  freehold  circumscribed  with  that  limitation 
as  the  measure  of  its  continuance. 
Ro.  Abr.  843.        If  a  lease  he  made  to  a  corporation  aggregate  for  life  of  the 
But,  if  a  lease  lessor;  this  is  a  good  estate  for  life,  because  the  life  of  the  lessor, 

be  made  to  a    ^^ich  is  wearinij  and  will  determine,  is  the  measure  of  its  con- 
corporation       ..  °  ' 
aggregate  for     tmuance. 

their  own  lives ;  this  is  no  estate  for  life,  but  a  fee-simple ;  for  the  lease  being  made  to  them 
as  a  body  politick,  which  has  a  continued  succession  and  never  dies,  a  lease  made  to  them 
during  their  lives  is  equal  to  a  grant  made  to  them  while  they  continue  a  body  politick,  which 
by  reason  of  the  perpetual  succession  of  its  members  is  in  law  looked  upon  to  be  for  ever  i 
and  therefore,  this  is  a  good  gift  in  fee,  without  the  word  successors,  because  the  lessor  can- 
not have  the  land  against  his  own  grant  till  the  corporation  is  dissolved ;  for  till  their  dissolu. 
tion  they  are  in  being  and  have  a  continuance,  which  is  to  be  alive  within  the  words  of  the 
lease,    ai  E.  4.  76.    Ro.  Abr.  843. 

Litt.  §  z83.  If  a  man  leases  lands  to  another,  without  saying  how  long  th( 

Co.  Litt.  4z.  lessee  shall  enjoy  them,  he  shall  have  them  for  his  own  hfe,  i 
Abr  8a6^*  h^ery  be  made,  because  every  man's  gift  is  taken  most  strongh 
against  himself,  and  for  the  benefit  of  the  grantee,  to  avoid  al 
equivocation.  But  there  is  a  difference  between  such  a  lease  mad< 
by  tenant  in  fee-simple  and  tenant  in  tail ;  for  if  tenant  in  tai 
makes  a  lease  generally  with  livery,  the  lessee  shall  have  the  lan< 
but  during  the  life  of  the  tenant  in  tail,  for  that  is  the  greates 
estate  he  can  lawfully  make,  the  power  to  lease  ceasing  with  hi 
life  J  and  v/here  a  man's  act  will  bear  diiFerent  constructions,  th( 

law 
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Jaw,  for  no  consideration,  will  make  that  construction  which 
rnust  be  injurious  to  another. 

So,  if  lessee  for  term  of  his  own  life  makes  a  lease  generally  Co.  Lift.  \%i^ 
ith  livery;  this  the  law  construes  an  estate  for  his  own  life 
only ;  for  if  it  were  to  be  taken  an  estate  for  the  life  of  the  lessee, 
the  lessor,  without  any  exjilicit  act  of  his  own,  would  not  only 
discontinue  the  reversion,  but  also  forfeit  his  own  estate,  which 
construction  would  make  the  conveytmce  useless  and  inefiectual ; 
for  it  would  be  in  the  power  of  him  in  the  reversion  to  enter  into 
the  land  for  the  forfeiture ;  and  tlie  law  will  make  no  construction 
to  do  wrong,  or  in  doubtful  expressions  presume  a  wrongful  in- 
tention, it  being  also  most  for  the  benefit  of  the  lessee,  that  he 
should  have  a  rightful  estate. 

So  it  is  of  things  which  lie  in  grant,  as  rents,  reversions,  com-  Ro.  Abr.  845- 
mons,  Sfc,  for  if  a  man  grants  these  things  by  deed,  without  men-  Co.Litt.  4a.«. 
tioning  any  particular  estate,  the  grantee  hath  an  estate  for  term  ^  ^^'  ^^*  "' 
of  his  ouTi  life,  because  a  man*s  own  act  is  taken  most  strongly 
against  himself:  and  where  the  words  of  the  deed  will  bear  two 
senses  without  injury  to  any  one,  the  purchaser  who  comes  in 
upon  a  valuable  consideration  deserves  the  most  favour ;  and  the 
construction  that  most  enlarges  his  interest  is  to  be  preferred : 
besides,  being  granted  to  him,  it  cannot  be  supposed  out  of  him, 
as  long  as  the  same  person  continues. 

But,  if  the  king  grants  land  or  rent,  and  limits  no  particular  Ro.  Abr.  84^. 
estate  in  the  gift,  Uic  patentee  has  no  freehold,  either  for  his  own  For  since  the 
life  or  the  lift  of  the  king.  kSlf"" 

make  market  of  his  titles,  his  grants  proceeding  from  his  own  bounty,  and  not  from  any 
valuable  consideration  of  the  patentees,  ought  not  to  be  taken  in  a  larger  sense  than  the 
words  of  themselves  import ;  and  therefore,  where  lie  has  not  explicitly  set  forth  the  extent 
of  his  bounty,  the  law,  with  reason,  construes  the  grant  in  favour  of  the  king,  who  is  best 
judge  of  the  services  of  his  subjects,  and  how  far  he  intended  to  reward  them,  where  the 
words  of  the  grant  do  not  declare  it  j  and  therefore  such  grant,  being  capable  of  a  double 
construction,  is  void  for  the  uncertainty,  and  bhall  not  pass  so  much  as  an  estate  at  will ;  be- 
cause most  grants  proceeding  from  the  instigation  and  application  of  the  subject,  they  ought 
to  know  what  they  ask ;  and  if  that  does  not  appear,  notliing  shall  pass  from  the  king  for  the 
uncertainty.    Ro.  Abr.  845.    Dav.  43.  45.    Co.  43.  49. 

If  an  estate  be  given  to  a  woman  duni  solafuerit,  or  dwante  Co.Litt.4».a» 
viduitate^  or  to  a  man  and  woman  during  coverture,  or  as  long 
as  the  grantee  shall  dwell  in  such  a  house,  or  shall  pay  10/. 
yearly  to  the  grantor ;  in  all  such  cases,  where  there  is  no  fixed 
time  appointed  for  the  determination  of  the  estate  conveyed,  the 
grantees  have  estates  for  life,  if  the  ceremony  required  by  law 
to  pass  a  freehold  be  observed ;  as,  if  livery  be  made  in  case  of 
things  corporeal,  or  a  deed  be  perfected  in  case  of  things  in- 
corporeal. 

If  I  make  a  lease  to  another  till  I  go  to  Westminster^  the  lessee  Ro.  Abr.  844. 
has  an  estate  for  life.  So,  if  A,  leases  to  B,  till  A,  makes  J.  S, 
bailiff  of  his  manor,  B,  has  the  freehold  in  him ;  for  since  there 
is  no  particular  time  specified,  but  it  is  lefl  indefinitely,  when  I 
shall  go  to  Westminster^  or  J,  S.  be  made  bailiff  of  the  manor, 
and  these  contingencies  may  or  may  not  happen  during  the  life 
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of  the  lessee,  and  the  livery  transfers  the  freehold  to  him  ;  so  he 
must,    consequently,  by  the  words  of  the  gift^  enjoy  it  during 
his  life,  if  none  of  these  contingencies  happen  in  that  time,  upon 
which  his  estate  is  to  determine. 
Co.Litt.  42.  a.       If  an  office  be  granted  to  a  man,  to  have  and  enjoy  so  long  as 
Ro.  Abr.  844.    he  shall  behave  himself  well  in  It,  the  grantee  hath  an  estate  of 
i6^Z'S.  freehold  in  the  office ;  for,  since  nothing  but  his  misbehaviour  can 

4  Mod.  173.  determine  his  interest,  no  man  can  prefix  a  shorter  time  than  his 
hfe,  since  it  must  be  his  own  act,  (which  the  law  does  not  pre- 
sume to  foresee,)  which  only  can  make  his  estate  of  shorter  con- 
tinuance than  his  life.  So,  if  the  office  had  been  granted  to  a 
man  quamdiu  se  bene  gesserit  tanUim^  his  estate  had  not  been  less 
for  the  word  tanhim  ;  for  a  grant  to  a  man  for  so  long  time  as 
he  shall  behave  himself  well,  artd  for  so  long  time  only  as  he 
shall  behave  himself  well,  are  of  equal  extent,  and  his  misbe- 
haviour in  each  case  determines  his  interest. 
Co.Litt.  42.  a.  If  a  man  grants  a  manor  worth  10/.  per  afitium  to  J.  5.  till  he 
Ro.  Abr.  845.  has  received  100/.,  this  is  an  estate  for  life,  if  livery  be  made ; 
6  Co.  35.  b.  jPqj.  though  at  the  time  of  the  grant  the  manor  be  worth  10/., 
and  by  that  computation  the  1 00/.  must  be  paid  in  ten  years ; 
yet  since  the  profits  are  uncertain,  and  may  rise  or  fall,  there 
can  be  no  definite  time  fixed  for  the  limitation  of  the  lessee's 
estate ;  and  therefore,  since  livery  is  made,  he  must  have  a  free- 
hold in  the  manor  determinable  upon  the  levying  of  the  100/. 
But  in  this  case,  if  no  livery  had  been  made,  the  lessee  had  been 
only  tenant  at  will ;  for  it  cannot  be  a  lease  for  years,  because 
the  determination  of  it  is  uncertain,  and  there  can  be  no  free- 
hold without  livery. 
Ro.  Abr.  845.  But,  if  I  grant  a  rent  of  10/.  to  J,  S,  till  he  has  received  100/. 
Co.Litt.4z.a.  this  is  an  estate  for  years  in  the  grantee,  for  the  deteiminate  sum, 
which  is  payable  yearly,  must  necessarily  in  ten  years  amount  to 
the  1 00/.  and,  consequently,  it  is  evident  at  the  commencement 
of  the  grant,  when  the  interest  of  the  grantee  is  to  determine. 
Ro.Abr.  845.  If  I  grant  to  another  common  of  turbary  in  my  land,  to  dig 
and  carry  away  at  his  will,  there  being  no  particular  estate  li- 
mited in  the  grant,  it  must  be  construed  in  favour  of  the  grantee, 
to  continue  during  the  life  of  the  grantee;  for  the  words  at  his 
ivill,  cannot  refer  to  the  estate  in  the  common,  but  to  the  pri- 
vilege given  to  the  grantee  to  dig  and  carry  away,  which  by  the 
grant  he  may  us^  at  his  will  and  pleasure. 
Ro.Abr.  845.  If  a  man  seised  of  land  in  right  of  his  wife  for  life,  bargains 
and  sells  it  by  indenture  enrolled,  the  purchaser  has  an  estate 
for  his  life  determinable  upon  the  coverture ;  for  the  conveyance 
being  by  bargain  and  sale  transfers  no  more  than  the  husband 
may  lawfully  pass,  which  is  an  estate  during  the  coverture ;  for 
so  long  he  has  an  estate  in  the  freehold  of  his  wife,  and  may 
lawfully  dispose  of  it ;  and  since  it  cannot  be  foreseen  when  the 
coverture  will  be  dissolved,  the  lessee  must,  consequently,  have 
the  freehold  determinable  with  the  coverture,  since  the  bargain 
and  sale  upon  the  statute  is  equivalent  to  livei}^  at  kw,  to  trans- 
fer the  freehold. 

If 
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If  the  king  grants  an  office  at  will,  and  grants  a  rent  to  the  Co.  Litt.42.a. 
patentee  for  his  life,  for  the  exercise  of  his  office;  this  is  no 
absolute  estate  for  life,  because  the  rent  being  granted  on  account 
of  the  office,  and  in  disclwrge  of  the  duty  of  the  place,  when- 
ever his  interest  in  the  office  ceases,  the  rent  is  determined,  be- 
cause it  was  first  granted  for  the  exercise  of  the  office  which  he 
is  no  farther  concerned  in. 

And  here  it  may  be  proper  to  observe,  that  though,  by  the  a9Car.  a.cj, 
common  law,  the  investiture  of  livery  was  the  only  solemnity  re- 
quiretl  to  convey  the  freehold,  yet  now,  by  the  statute  ofjiauds 
and  perjuries,  it  is  enacted.  That  ait  teases,  estates,  interests  of 
free/iotd,  <^r.  in  any  lands,  tenements,  or  hereditaments,  made  or 
:ted  by  livny  and  seisifi  wdy,  and  not  put  in  writing,  and 
ted  tnj  the  parties  so  making  or  creating  the  same,  or  their  agents 
thereunto  laxijully  authorized  by  writing,  shall  have  the  force  and 
effect  of  leases  or  estates  at  will  only,  and  shall  not  eithe?'  in  law  or 
equity  be  deemed  or  taken  to  have  any  othei'  01  greater  force  or 
effect, 

(B)  Who  upon  the  Death  of  Tenant  for  Life  is  to 
enjoy  the  Land  :  And  herein  of  Occupancy. 

TF  a  man  leases  to  J.  5.,  and  J.  5.  dies,  the  land  returns  to  the  Co.Litt4i.b. 
lessor,  because,  the  life  being  spent  for  M'hich  the  land  was  Cro.Eliz.  182. 
granted,  it  must  necessarily  come  back  to  the  old  proprietor. 
But,  if  the  lease  had  been  made  to  J,  S.  during  the  hfe  of  ^.  and 
the  lessee  had  died  living  cestui  que  vie;  or,  if  in  the  former  case 
J.  S.  had  granted  over  his  estate  to  B,,  and  B.  had  died ;  in 
these  cases,  he  that  first  took  possession  of  the  land  was  law- 
fully the  tenant ;  for  the  reversioner  could  not  claim  in  either 
case,  because  he  had  parted  with  it  during  the  life  of  A  An  one 
case,  and  of  J,  S,  in  the  other ;  and  J.  5.  cannot  have  any  right, 
for  that  were  to  act  contraiy  to  his  own  grant,  and  to  claim  an 
interest  which  he  had  transferred  to  another ;  and  the  tenant 
pin-  autre  vie  being  dead,  his  descendants  could  not  claim  it,  be- 
cause they  were  not  comprehended  in  the  words  of  the  feudral 
donation ;  and  therefore  the  first  occupant  must  be  the  rightful 
tenant,  since  this,  like  all  other  things  which  are  derelict  and 
without  an  owner,  belongs  to  the  first  occupier  or  possessor. 
But,  the  better  to  understand  this  matter,  we  shall  consider, 

1.  What  Things  a  Man  may  make  himself  a  Title  to  by 

Ocaipation. 

2.  What  makes  an  Occupa7it, 

3.  The  Way  to  prevent  the  General  Occupant ;  and  herein 

Gf  the  Special  Occupant,  and  the  Alteration  made  in  the 
Common  Law,  by  the  Statute  29  Car.  2.  c.  3. 

I.  Of 
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I.  Of  *m1iat  Tilings   a  Man  may   make  Jiim^elf  a  Title   to   hy 

Occupation^ 

Vaugh.  199.  There  can  be  no  occupant  {a)  of  things  which  lie  in  grant, 

aoo.  Co.  Litt.  and  which  cannot  pass  without  deed,  as  rents,  advowsons,  com- 
41.  b.  a  Ro.  jYions,  reversions,  8$c,  because  these  things  having  no  natural  ex- 
Cro.EHziyai.  istence,  but  consisting  purely  in  the  agreement,  and  depending 
oor.  {a)  [That  on  the  institution  of  the  society  for  their  being,  no  man  can 
IS,  no  general  enter  to  possess  them.  Besides,  as  these  things  are  fi-amed  and 
occupant;  for  j^^^^  ^j^^jj,  existence  by  the  municipal  laws  of  the  nation,  so 
writes  in  Co.  those  laws  have  established  the  solemnity  of  a  deed  to  transfer 
Litt.  388.  a.  them ;  from  whence  it  follows,  that,  since  no  man  can  make 
that  if  heirs      himself  a  title  to  these  things  without  deed,  whoever  claims  them 

are  named  in  Yimst  shew  he  is  a  party  to  the  deed  before  he  can  derive  himself 
the  grant  01  a         .,  ,       ,.*^'^.,.      ,       ,, 

rent  «Mr  autre  *  title  to  the  thmgs  contained  in  the  deed. 

tie,  they  shall  take,  though  this  was  formerly  doubted.  Dy.  186.  ed.  in  marg.  i  Bulstr. 
155.    Mo.  625.  664.    Godb.  172.] 

Vaugh.  199.  Therefore,  if  a  rent  be  granted  to  A,  during  the  life  of  B,y 

and  A.  die,  living  5.,  the  rent  is  determined ;  because  the  grant 
being  originally  made  to  A,  only,  when  he  dies,  nobody  can 
claim  it  as  occupant,  because  there  can  be  no  entry  into  it  to 
possess :  nor  by  the  deed,  because  no  one  was  party  to  it  but  A, ; 
it  must  follow,  therefore,  that  when  nobody  can  take  by  the  grant, 
it  must  cease  as  a  void  grant,  or  as  if  it  had  never  been  made; 
and,  consequently,  the  reversion  must  necessarily  commence. 
Vaugh.  aoo.  If  a  rent  be  granted  to  A,  during  the  life  of  B*y  remainder  to 

Mo.  664.  ^,j  if  jI^  (jjes  living  cestui  que  vie,  the  remainder  which  was  li- 

mited to  C  commences  immediately ;  for  the  particular  estate  in 
the  rent  must  determine,  when  nobody  can  enjoy  it ;  and,   con- 
sequently, the  remainder  must  take  place,  which  was  to  com- 
mence upon  the  determination  of  the  particular  estate. 
Crawley'scase,       But,  if  a  rent  be  granted  to  A,  and  B,  during  the  life  of  C.  to 
Dy!*i86!a!ln    the  use  of  C,  if^.  and  ^.  die,  C.  shall  enjoy  the  rent  during 
marg. S.C.       ^is  own  life ;  for  the  rent  granted  to  A.  and  B,   to  the  use 
of  C.  is  by  the  statute  of  uses  executed  in  C  as  an  estate  for  his 
own  life;  so  that  the  lives  of  ^.  and  B.  are  no  ways  material; 
for  the  estate  being  executed  by  the  statute  to  the  use  which  was 
limited  to  C.  during  his  own  life,   he  must,  by  the  grant,  not- 
withstanding the  death  of  A,  and  jB.,  enjoy  the  rent  during  his 
own  life, 
a  Ro.  Abr.  86.       If  there  be  two  join  tenants  for  life,  and  one   be  a  ferae  co- 
696*.    Eustac^e  ^^^'^'  ^^^  *^^  baron  and  feme  levy  a  fine  to  the  other  jointeHant, 
and  Scawen.     ^^^  thereby  grant  totum  Sf  quicquid  in  the  land,  for  the  life  of  the 
Sir  Wm.  wife;  upon  the  death  of  the  other  jointenant,  there  shall  be  no 

Jones,  55.  occupant  during  the  life  of  the  feme,  but  the  feoffor  may  enter ; 
for  the  fine  enured  by  way  of  release,  and  then  the  other  join- 
tenant  must  have  claimed  the  whole  from  the  first  feoffment,  so 
could  have  had  the  whole  but  for  his  own  life. 

But, 
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But,  though  there  be  no  occupancy  of  things  which  lie  in  Vaugh.  196. 
grant,  yet  they  may  be  occupied  as  appendant  to  tilings  which 
pass  by  livery,  and  which  may  be  occupied;  as,  if  a  manor  con- 
sisting part  in  demesne,  and  part  in  services,  be  leased  to  A, 
for  the  life  of  i^.,  upon  the  death  of  ^.  whoever  first  enters  and 
occupies  the  demesnes  has  also  the  services :  so,  the  occupancy 
of  a  manor  is  the  occupation  also  of  the  advowson  appendant  to 
the  manor ;  for  though  neither  the  services  nor  the  advowson 
arc  separately  in  tlieir  own  nature  capable  of  an  occupancy,  yet, 
as  they  belong  and  are  appendant  to  land  which  is  subject  to 
occupation,  the  occupant  of  the  demesnes  has  a  right  to  the 
whole  manor,  because  the  occupancy  making  no  severance  or 
alteration  in  the  manor,  he,  that  has  a  right  to  the  whole 
manor  by  occupation,  must  necessarily  have  a  right  to  all  its 
rights. 

So,  the  occupant  of  a  house  shall  have  the  estovers,  or  way  Vaugh.  196. 
leading  to  the  house ;  for  since  these  things  pertain  to  the  house, 
and  the  oecui)ation  of  the  house  makes  no  severance  of  them, 
they  must  necessarily  remain  as  they  were  before  the  occupant 
entered,  and  then  the  possessor  of  the  house  enjoyed  the  estovers 
or  way  also. 

If  a  lease  be  made  of  lands  to  J.  S,  for  life,  habaidum  to  him,  Cro.  Eliz.  57, 
and  A.  and  B,  successively.  A,  and  /?.  cannot  take  the  lands  in  Hob.  313. 
possession,  because  not  named  in  the  premises;  nor  by  way  of      T  ^  ChawL 
remainder,  because  the  intent  of  the  deed  appears  to  give  it  them 
in  possession  by  the  copulative  words,  and  by  joining  them  with 
J,  S.,  who  is  to  take  in  possession :  nor  can  there  be  any  occu- 
pancy upon  the  death  of ,/.  S.,  because  A,  and  B.  are  mentioned 
in  the  deed  as  persons  to  take  an  estate,  and  not  to  make  a  limi- 
tation of  the  lands  to  J.  S.  during  their  lives  •,  so  that  the  lease 
in  effect  is  no  more  than  to  J,  5.  during  his  own  life,  and,  con- 
sequently, upon  his  death  it  must  return  to  the  lessor,  since  the 
life  is  spent  for  which  he  granted  it. 

If  tenant  in  dower,  or  by  the  curtesy,  of  lands,  grant  over  Co.  Litt.  41. 
their  estate,  and  the  grantee  dies  during  their  lives,  whoever  aR0.Abr.150. 
first  enters  shall  be  occupant ;  for  though  tneir  estates  are  created  E^^^,^'  ^^ 
by  law,  yet  since  they  are  to  enjoy  them  during  their  own  lives, 
the  reversioner  has  no  right  to  enter  till  their  deaths ;  nor  can 
they  enter  upon  the  death  of  the  grantee,  because  this  were  to 
act  contrary  to  their  own  grant,  which  conveyed  their  estates 
during  their  own  lives;  consequently,  since  the  possession    is 
vacant  and  derelict  by  the  death  of  the  grantee,  he  that  first 
enters  to  possess  is  the  occupant,  and  shall  enjoy  the  land  during 
the   life   of  tenant   in  dower,  or  by  the  curtesy,  though  they 
cannot  be  said  to  be  tenants  in  dower,  or  by  the  curtesy. 

If  a  lease  be  made  to  A,  and  B,  for  their  lives,  and  the  life  of  aR0.Abr.i50. 
the  longest  liver  of  them,  and  they  make  partition,  and  then 
A.  dies,  the  lessor  shall  enter  into  his  part;  and  there  can  be  no 
occupancy ;  for  B.  has  no  title  to  it,  because  the  right  of  sunivor- 
ship  was  U>st  by  the  partition  which  destroyed  the  jointenancy; 
nor  will  the  words  to  the  longest  liver  be  of  any  use  to  .5.,  because 

they 
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they  were  void  at  first,  being  no  more  than  the  law  employed  in- 
the  joint  estate:  besides,  after  the  partition,  each  of  the  lessee 
has  but  an  estate  for  his  own  life  in  the  several  moieties,  and, 
consequently,  the  reversion,  which  is  to  commence  when  the 
particular  estate  determines,  must  necessarily  take  place,  for  there 
can  be  no  occupant  where  another  has  right,  as  the  reversioner 
has  in  this  case  upon  the  death  of  ^.  and  B, 
C0.Litt.41.  There  can  be  no  occupant  of   any  of  the  king's  possessions; 

aR0.Abr.150.  foj.  jf  the  king  grants  lands  to  A.  during  the  lite  of  ^.,  and  A, 
dies,  living  i?.,  the  law  allows  no  man  to  gain  the  possession 
which  is  now  vacant  by  the  death  of  A.,  but  preserves  it  for  the 
king;  for,  he  being  employed  in  the  care  and  business  of  the 
whole  nation,  ought  not  to  suffer  iji  his  private  estate  and  con- 
cerns :  besides,  no  man  can  make  himself  a  title  to  any  of  the 
king's  possessions  without  matter  of  record. 
Smartle  v.  ||  There  can  be  no  general  occupant  of  a  copyhold  estate,  be- 

Penhallow,       cause  the  freehold  is  never  out  of  the  lord ;  but  there  may  be  » 
aLd  Ra^m      special  occupant  of  it,  as,  where  the  grant  is  to  A.  and  his  heirs* 
1000.  S.^C.       for  the  life  ofZ?.,  upon  the  death  of  ^.  during  the  life  of  B.  A.'^ 
6  Mod.  63.       heir  must  be  admitted  and  pay  a  fine.|| 
S.C.  Gilb.Ten. 
3^7- 

2.  JVhai  makes  an  Occupant. 

Vaugh.  188.  Occupancy  in  land  being  nothing  else  than  the  taking  pos- 

session or  appropriating  of  that  part  which  every  man  had  a  right 
to  as  much  as  another,  it  follows,  that  a  claim  without  an  actual 
entry  makes  no  occupation,  because,  notwithstanding  the  claim^ 
the  possession  is  still  vacant,  and  such  claim  leaves  no  marks  of 
an  appropriation ;  besides  that,  since  the  occupancy  in  civil  so- 
cieties follows  the  natural,  and  a  mere  claim  makes  no  natural 
occupancy,  because  a  man's  natural  right  extends  no  farther 
than  possession  and  use,  and  not  to  what  he  may  only  wish  for, 
by  consequence,  if  a  claim  doth  not  remove  it  out  of  the  state  of 
nature,  the  occupancy  in  civil  societies,  according  to  the  nature 
of  things,  must  be  an  actual  possession,  and  not  a  bare  claim. 
Co.Litt.4i.b.       Riding  over  the  ground  to  hunt  or  hawk  makes  no  occu- 
pancy; for  though  this  be  an  actual  entry,  yet  (being  only  tran- 
sitory and  to  a  particular  purpose,  which  leaves  no  marks  of  an 
appropriation,  or  of  an  intention  to  possess  for  the  separate  use 
of  the  rider)  can  gain  no  occupancy ;  the  intention  of  the  person 
being  to  denominate  his  action  according  to  the  rule  qtiod  affectio 
tua  imponit  nomen  operi  tuo. 
Vaugh.  189.  If  ^.  tenant  pur  autre  vie  leases  to  B,  at  will,  and  B,  enters 

<?4  Co  Litt  ^^'^  ^^  possessed,  and  then  A.  dies,  and  J.  S,  enters  as  occupant, 
yet  he  is  no  occupant,  because  the  possession  was  taken  up  by  B. 
before,  and  B.  being  found  in  possession,  (which  prevents  any 
other  occupant,)  the  law  casts  the  freehold  on  him,  not  only  to 
prevent  any  abeyance,  but  that  there  may  be  a  tenant  to  do  the 
services,  and  to  answer  to  the  prcecipe  of  strangers. 
aR0.Abr.15T.  If  tenant  pur  autre  vie  makes  a  lease  for  years,  and  dies,  the 
\  ^"^^^^•,  ^*'     lessee  for  years  being  in  possession  shall  be  occupant  without  any 
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act  of  his  declaring  his  intention  to  be  so ;  for  being  already  in  Comp.  Incum. 
possession,  the  law  does  not  put  a  man  to  claim  or  enter  into  that  348.7  Ves.i4z. 
of  which  he  has  already  possession,  and  in  whomsoever  the  law 
finds  the  possession,  there  it  casts  the  freehold  for-  the  former 
reasons :  nor  is  the  lessee  for  years  injured  by  it,  for  he  pur- 
chased his  estate  ^iibicct  lo  this  contiiiLreiicv  of  being  merged  by 
occupancy. 

But,  if  tenant  in  i(  c-^nnpif  niuKt-b  u  ieasc  ior  vcars  to  J.  5.  and  Co.  Litt.4i.b. 
after  ousts  him,  and  makes  a  lease  to  A.  for  thJ  life  of  /i.,  J.  S.  aRo-^^^.iji. 
re-enters,  and  A,  dies,  the  lessee  for  years  is  no  occupant;  for 
though  he  is  found  in  possession,  yet  it  is  by  a  title  superior  to 
the  lease  for  life,  and  since  he  did  not  purchase  the  term  at  first 
under  the  contingency  of  a  merger  by  occupancy,  the  law  will 
not  permit  the  lessor  by  any  act  of  his  to  destroy  the  title  he 
himself  made ;  nor  will  the  law  merge  the  term,  for  that  were  to 
destroy  the  prior  title  of ,/.  S.  contrary  to  the  rule  of  law,  that 
actus  legis  iiemini  facit  i?iju7'iam. 

If  A,  tenant  y^/r  autre  vie  leases  to  i>.  lor  years,  and  B.  makes  aR0.Abr.15i. 
a  lease  at  will  to  C,  if  ^.  dies,   living  cesttu  que  vie,  C.  shall  be  Co.Litt.4X.b. 
the  occupant,  because  bemg  m  possession,  the  Jaw  gives  lum  the  x)yer,  328. 
freehold:  and  though  ^.  sliould  enter  upon  him  and   claim  as  inmargine. 
occupant,  yet  that  would  make  no  alteration  in  the  case,  because  Com.  Incimi. 
V.  becomes  occupant  immediately  on  the  death  of  ^.,  and  what  348.   ^^^J^ 
one  man  is  already  })0ssessed  of,  another  cannot  gain  by  occupa-  j^^'  ^ ^^ 
'tion;    for  occupancy  only  gives  a  right  where  no  man  had  it   Vide  lYern, 
before;  but  the  term  of  i^.  is  still  in  being,  because  C.  is  to  have  234. 
the  freehold  as  A,  enjoyed  it,  which  was  subject  to  the  lease  for 
years. 

If  tenant  pur  autre  vie  makes  a  lease  for  twenty  years  to  B,  re-  Hargr.  Co. 
serving  5/.  rent,  and  B.  leases  to  C,  for  ten  years,  reserving  3/.  J^^""J^;*'* 
rent,  if  the  tenant  for  life  dies,  C  shall  be  occupant,  because  he  ^^^^  ^^^' 
is  in  possession  ;  but  yet  he  shall  have  the  freehold  only  as  a  re- 
version on  the  lease  of  twenty  years ;  and    therefore,  since  tlie 
term  of  ten  years  is  not  mergcti,  C\  must  pay  the  3/.  to  B,,  and 
B.  must  pay  the  rent  of  5/.  to  C,  because  C  as  occupant  comes 
in  the  place  of  tenant  for  life  in  all  respects,  and  must  answer  the 
services  over,  is  subject  to  the  conditions,  and  to  all  charges 
of  tenant  for  life,  and,    consequently,   ought  to  enjoy  all  the  be- 
nefit and  profit  of  it. 

So,  if  tenant  pur  autre  vie  makes  a  lease  for  years  to  A,,  z  Bulst.  ia,xj« 
remainder  to  B.  for  years,  and  the  lessee  for  life  dies.  A,  shall  be 
occupant  and  have  the  Ireehold,  because  ihe  law  finds  him  in 
possession :  but  his  term  is  not  merged,  by  reason  of  the  inter- 
mediate interest  of  B.  which  he  must  preserve  ;  because  coming 
in  the  place  of  the  tenant  pur  autre  vie,  he  is  obliged  to  take  the 
freehold  under  the  charges  he  laid  on  it,  and  in  the  same  manner 
he  enjoyed  it,  which  was  subject  to  the  lease  for  years ;  and 
therefore,  though  the  freehold  be  cast  on  him,  yet  he  holds  it 
by  way  of  reversion  upon  the  remainder  for  years. 

If  tenant  pur  autre  vie  dies,  and  J,  S.  first  enters,  and  cl^ms  2R0.Abr.151, 
in  right  of  J.  i).,  yet  J,S.  himself  shall  be  occupant,  because  the  Vaugh.  192. 

Ireehold,  »B"i^'-"- 
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freehold,  being  cast  on  him  who  first  takes  possession,  cannot 
be  devested  out  of  him  without  a  solefnn  act  of  notoriety. 
Lev.  aoa.  If  tenant  pur  autre  vie  makes  a  lease  for  years  to  A,  in  trust 

Sid.  346.  for  himself  for  life,  and  after  his  death  in  trust  for  his  wife  for 

a  Keb.  148.  ^^^  j-^^  .  j^  enters,  but  suffers  the  lessee  for  life  to  enjoy  the 
land ;  the  lessee  for  life  dies,  and  the  wife  finding  the  possession 
vacant  enters,  she  is  the  occupant ,  for  though  upon  the  death  of 
tenant  for  life  (whom  he  suffered  to  enter  and  take  the  profits,) 
he  had  so  far  a  possession  in  law  before  any  actual  entry,  that  he 
might  have  an  action  of  trespass ;  yet  that  made  him  no  occu- 
pant, because  nothing  but  an  actual  possession  makes  an  occupant, 
which  the  wife  first  took  in  this  case. 

3.  The  Way  to  jpr event  the  General  Occupant^  and  herein  of  the 
Special  Occupant,  and  the  Alteration  made  in  the  Common  Law 
by  the  Statute  29  Car.  2.  c.  3. 

Litt.  J  739.  If  lands  be  given  to  the  lessee  and  his  heirs,  during  the  life  of 

Go.Litt.4i.b.  another,  the  heir  comes  in  as  special  occupant  [a)  upon  the  death 

firo)  LordC  J  ^^  ^^^  tenant  for  life,  because  he  is  included  in  the  words  of  the 

JDc  Grey  ob-  *  donation,  which  gave  him  a  right  to  the  land  upon  the  death  of 

jects  to  the  the  lessee,  and,  consequently,  prevents  an  occupancy,  which  is 

term  "  special  admitted  in  other  cases,  because  no  man  has  a  title  to  the  va- 
occupant    m  .  • 

these  cases,       ^^"^  possession. 

as  a  very  forced  and  improper  phrase;  and  thinks  there  is  very  great  weij;! it  in  what  is 
said  by  Vaughan^  201.  that  the  heir  takes  it  as  a  descendible  freehold.  Doe  v.  Martin, 
a  Bl.  Rep.  1150.  And  that  it  is  a  descendible  freehold  in  a  sense,  Lord  Eldon  says,  it  is  ex- 
cessively difficult  to  deny  upon  a  review  of  Vaughanh  very  learned  and  able  argument.  Rip- 
ley V.  Waterworth,  7  Ves.  45  7-8.  The  impropriety  of  the  phrase  "  special  occupant"  cannot 
but  strike  us :  there  would  seem  to  be  a  contradiction  in  it :  a  special  exclusive  right  of  en- 
tering upon  that  which,  as  being  the  subject  of  occupancy,  belongs  to  nobody,  and  is  open 
to  the  first  person  who  can  possess  himself  of  it,  is  certainly  not  very  easy  to  be  understood. 
At  the  same  time  the  term  "  descendible  freehold"  has  been  objected  to :  for  though  the  estate 
be  in  a  sense  a  freehold  estate,  yet  the  word  "  descendible"  has  been  thought  to  be  inaptly  ap- 
plied to  it,  inasmuch  as  the  heir  takes  it,  it  has  been  said,  not  as  heir  by  descent,  but  as  heir 
nominatimy  and  as  by  way  of  limitation  only,  by  force  and  virtue  of  the  grant.  7  Ves.  457-8. 
Bowles  V.  Poore,  i  Bulstr.  137.  And  Gilbert  speaking  of  the  line  payable  by  the  special  oc- 
cupant of  a  copyhold  upon  admission,  says,  "  it  seems  it  must  be  only  a  piu-chase  fine,  and 
not  such  a  one  as  is  paid  on  descent ;  for  he  doth  not  take  by  descent,  but  by  special  occu- 
pancy." Gilb.  Ten.  327.  And  Lord  Kenj/on  says.  Estates  pur  autre  vie  have  been  sometimes 
called,  though  improperly,  descendible  freeholds.  Strictly  speaking,  "  they  are  not  descendible 
freeholds,  because  the  heir  at  law  does  not  take  by  descent.  If  an  action  at  common  law 
had  been  brought  against  the  heir  on  the  bond  of  his  ancestor,  he  might  have  pleaded  riens 
'per  discent;  for  these  estates  were  not  liable  to  the  debts  of  the  ancestor  before  the  statute  of 
frauds."    Doe  v.  Luxton,  6  T.  R.  a91.ll 

aR0.Abr.151.  So,  if  lessee  for  1  is  own  life  leases  to  B,  and  the  heirs  of  his 
body,  during  the  life  of  the  first  lessee ;  if  B,  dies  during  the 
life  of  his  lessor,  the  heirs  of  his  body  shall  be  occupant. 
aR0.Abr.150.  So,  if  the  lessee  had  made  such  a  lease  to  his  lessor,  and  the 
18  £.  3. 44.  b.  lessor  had  died  during  the  life  of  the  lessee,  the  heir  of  his  body 
shall  be  occupant ;  for  this  is  no  surrender,  because  the  first 
lessee  has  a  possibility  of  reverter  upon  his  lessor's  dying  without 
heirs  of  his  body. 

Tenant 
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Tenant  pur  autre  vie  may  limit  the  term  to  a  man  and  his  heirs,  Fmch  v. 
or  to  the  heirs  of  his  body,  and  such  estate  shall  descend,  and  Tucker, 
is  not  within  the  statute  de  donis.  Low'JI'bi^* 

ron,  3  P.  Wms.  262.  If  tenant  pur  autre  vie  settles  the  term  to  the  Use  of  himself  in  tail,  re- 
mainder to  J.  S,  equity  will  not  support  such  remainder  for  the  benefit  of  J.  S.  Baker  v, 
Bailey,  %  Vern.  125.  In  Low  v.  Burron,  3  P.  Wms.  a6a.  Lord  Talbot  held  the  remainder  to 
be  good,  it  being  no  more  than  a  description  who  should  take  as  special  occupant  during  the 
lives  of  the  cestui  que  vies  ;  grounding  himself  on  the  case  of  Wasteneys  v.  Chappell,  i  Br. 
P.  C.  457.  where  this  was  determined.  And  if  such  a  limitation  be  admitted,  it  seems  that 
any  alienation  by  the  (nuasi)  tenant  in  tail  will  be  sufficient  to  bar  the  remainder-man ;  al- 
though, if  no  such  act  be  done,  he  will  take  as  special  occupant.  Duke  of  Grafton  v.Hanmer, 
3  P.  Wms.  a66.  note  (E),  Norton  v.  Fricker,  i  Atk.  524.  Forster  v.  Forster,  a  Atk.  259. 
Saltern  v.  Saltern,  Id.  376.  Williams  v.  Jekyll,  2  Ves.  681.  Blake  v.  Blake,  3  P.  Wms.  10. 
note  I.  Doe  v.  Luxton,  6  T.  R.  289.  S.  C.  Blake  v.  Luxton,  Coop.  Rep.  178.  S.  C. 
<^'rey  v.  Mannock,  6  T.  R.  492. 

H  lands  in  Borough-English  be  given  to  A,  and  his  heirs  for  Baxter  v. 
the  life  of  B.,  and  A.  die  in  the  life  of  B,^  leaving  two  sons,  the  Dowdswell, 
youngest  shall  be  the  special  occupant,  because  the  heir,  that  is  ^  j^J^*  ^y' 
representative  of  the  father  as  to  land  of  that  nature,  must  be  ^gg.  498.  s.  C. 
the  occupant,  since  the  heir  must  take  by  descent,  and  not  by  Vaugh.  201. 
purchase.  Clements  v. 

Scudamorc, 
I  Salk.  244.    »  Ld.  Raym.  1028.  S.  C. 

If  a  lease  be  made  of  laiul  to  J,  S,  his  executors  and  assigns.  Dyer,  328. 

during  the  life  of  B.,  the  executors  of  J.  S,  shall  be  the  special  a  Ro.  Abr. 

occupants,  if  he  dies  in  the  life  of  B. ;  for  though  it  be  a  free-  ^^^•»  ^"^  ^^ 
1    1  1        1  •  1    •  c  \  11^  -L  *.  i.  was  assets  in 

nokl,  which  ni  course  of  law  would  not  go  to  executors,  yet  their  hands  be- 

they  may  be  designed  by  the  particular  words  in  the  grant  to  fore  the  stat. 
take  as  occupants ;  and  such  designation  will  exclude  the  occu-  ^9  Car.  2.  c.  3. 
patiou  of  any  other  person,  because  the  parties  themselves,  who  Ir^h^^t'  ^ex*. 
originally  had  the  possession,  have  filled  it  up  by  this  appoint-  Jjcutor  may 
ment.  take  an  estate 

of  freehold  as  a  special  occupant  has  been  considered  by  Lord  Hardwicke  as  clear; 
Duke  of  Marlborough  v.  Lord  Godolphin,  2  Ves.  61.  Williams  v.  Jekyll,  Id.  681.  West- 
faling  V.  Westfaiing,"3  Atk.  460.  7  Ves.  446.  S.  C.  cited  from  Lord  Hardwicke*s  notes. 
And  of  that  opinion  Lord  Eldon  has  expressed  himself  to  be.  Ripley  v.  Waterworth,  7  Ves. 
425.  But  Lortl  Rcdcsdnle  has  said  that  the  old  authorities  seemed  the  othef  way,  and  that  if 
the  case  were  before  him,  he  should  feel  great  difficulty  in  determining  according  so  the  ap« 
parent  opinion  of  Lord  Hardwicke.  Campbell  v.  Sandys,  i  Sch.  and  Lefr.  281.  But  qtu 
whether  the  distinction  taken  in  this  and  tnc  paragraph  next  fallowing  betNveen  the  case  of  a 
corporeal  and  an  incorporeal  hereditament  has  been  duly  attended  to  ;  and  see  Mr.  Sugden*s 
note  (I)  in  his  Treatise  on  Powers,  p.  187.    See  also  Savery  v.  Dyer,  Ambl.  140.IJ 

But,  if  a  rent  be  granted  to  J.  S.  and  his  executors,  during  aR0.Abr.151* 
the  life  of  B.,  by  the  death  of  J.  S.  the  rent  is  determined,  be- 
cause the  executors  cannot  take  as  special  occupants,  since  the 
nature  of  the  thing  lying  in  agreement  is  not  capable  of  occu- 
pation ;  nor  can  they  take  by  the  grant,  because  then  they  must 
take  as  representatives,  which  they  cannot  be  of  a  freehold ;  and 
the  law  will  not  permit  people  at  their  pleasure  to  vary  the  course 
of  descents. 

So,   if  a  rent  be  granted  to  A,  his  executors  and  assigns,  Vaugh.  199, 
during  the  life  of  J5.,  and  ^.  die  intestate,  the   administrator  *°j*^^'^[j^* 
caimot  claim  the  rent :  not  as  occupant,  because  no  man  can  yIu.  9.^Salter 

make  and  Butler. 
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make  himself  a  title  to  rent  by  way  of  occupancy :  not  by  the 
deed,  because  he  is  not  assignee  within  the  words  of  the  grant 
by  the  letters  of  administration ;  therefore  the  rent  is  determined, 
since  none  can  claim  it  as  occupant. 
Vaugh.  aoi.  Yet,  if  the  rent  be  granted  to  a  man  and  his  heirs  during  the 

2R0.Abr.151.  life   of  another,  and  the  grantee  die,   his  heirs  shall  take  as 
Bulst.  135.        special  occupants;  for  though  in  point  of  property  the  rent  is 
Bowl  Jan/     ^^^  Capable  of  occupation,  yet  since  the  heirs  are  included  in 
Poole.  Yelv.9.  the  grant,  and  they  are  capable  of  taking  the  freehold  as  repre- 
sentatives of  the  grantee,  which  the  executors  are  not  in  the 
former  case,  it  is  but  reason  the  rent  should  not  determine  while 
any  person  comprised  in  the  grant  is  capable  of  taking. 
Bulst  135.  So,  if  an  aiinuity  be  granted  to  A,  and  his  heirs  during  the 

^R^Abr^^  ^*  ^^^^  ^^^*'  ^^"^^  ^^^  before  Z/.,  his  heirs  shall  have  the  annuity, 

'^^  '  because  the  heirs  of  A.  being  the  proper  representatives  to  take 

the  freehold  descending  from  him,  since  they  are  comprised  in 

the  grant,  the  grant  cannot  cease  or  be  void  while  they  are  in 

being,  and  the  life  not  spent  for  which  the  grant  was  made. 

By  29  Car.  2.  c.  3.  §  12.  it  is  enacted,  "  That  any  estate  jiur 
"  autre  vie  shall  be  devisable  by  will  in  writing,  signed  by  the 
"  party  so  devising  the  same,  or  by  some  other  person  in  his 
"  presence,  and  by  his  express  directions,  attested  and  sub- 
"  scribed  in  the  presence  of  the  devisor,  by  three  or  more  wit- 
**  nesses ;  and  if  no  such  devise  thereof  be  made,  the  same  shall 
"  be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him 
**  by  reason  of  a  special  occupancy,  as  assets  by  descent,  as  in 
'*  case  of  lands  in  fee-simple;  and  in  case  there  be  no  special 
"  occupant  thereof,  it  shall  go  to  the  executors  or  administra- 
"  tors  of  the  party  that  liad  the  estate  thereof  by  virtue  of  the 
"  grant,  and  shall  be  assets  in  their  hands." 

II  By  14  G.  2.  c.  20.  §9.  reciting  the  above  clause  of  the  stat.  of 
{a\  In  the  case  29  Car,  2. ;  reciting  also  that  "  doubts  had  arisen  (a),  where  no 
of  Oldham  V.  «  devise  has  been  made  of  such  estates,  to  whom  the  surplus  of 
a  Salk""  6*  "  ^"^^  estates,  after  the  debts  of  such  deceased  owners  thereof 
Carth.376.  "  ^^^  f"lly  satisfied,  shall  belong;  it  is  enacted,  That  such 
Comb.  388.  "  estates  pur  autre  vie  in  case  there  be  no  special  occupant 
there  was  an  <c  thereof,  of  which  no  devise  shall  have  been  made  according 
autre  mTto2L  "  ^^  ^^  ^^^^  ^^*  ^^^  prevention  of  frauds  and  perjuries,  or  so 
man  and  his  "  much  thereof  as  shall  not  have  been  so  devised,  shall  go,  be 
assigns,  but  of  "  applied,  and  distributed  in  the  same  mariner  as  the  personal 

which  no  as-     «  estate  of  the  testator  or  intestate." 

signment  had 

been  made,  and  the  Court  of  King's  Bench  determined,  that  it  was  assets  in  the  hands  o(  the 
administrator  only  for  the  payment  of  debts,  and  that  it  was  neither  distributable,  nor  so 
much  as  assets  for  the  payment  of  legacies,  except  such  as  were  paiticularly  devised  there- 
out; and  that  the  administrator  was  therefore  entitled  to  hold  it  as  occupant.  This  decision 
was  not  well  received  at  the  time  it  was  pronounced.  Combcrbatch  says,  that  it  was  contrary 
to  the  opinion  of  Mr.  Cheshire,  the  counsel  for  the  defendant,  who  wondered  the  court 
should  give  judgment  for  his  client  so  suddenly.  It  is  this  case  to  which  the  statute  alludes, 
and  recognizes  as  not  well  decided,  and  as  only  raising  a  doubt. 

Atkinson  v.  If  an  estate  jnir  autre  vie  be  limited  to  a  man,  his  heirs,  exe- 

Baker,4T.R.  cutors,  administratcyrs,  and  assigns,  the  heir  shall  take  as  special 

^°*  occupant  in  preference  to  the  executor.     And  where  the  heir 

takes 


(C)  Houofar  Tenant  for  Life  may  dispose  of  his  Estate.  l^S 

takes  as  special  occupant,  under  the  statute  of  frauds,  the  estate 
is  liable  to  the  debts  to  which  an  estate  in  fee-simple  is  liable, 
but  to  those  only. 

If  an  estate  pitr  autre  vie  be  limited  to  a  man,  his  executors,  ad-  Id.  ibid, 
ministratois,  and  assigns,  it  becomes  personal  estate  in  the  hands  ^P^^y  ^• 
of  the  executors  or  administrators;  it  is  subject  to  the  same  debts      y^'^      • 
and  cloathed  with  the  same  trusts  with  personalty  of  any  other  Williams  v. 
description ;  title  may  be  made  to  it  under  a  will  sufficient  to  Jekyil, »  Ves- 
pass  personal  estate ;  and,  where  there  is  no  will,  it  is  distri-  683. 
butable.     For  though  the  executors  or  administrators  take  as 
special  occupants  under  this  limitation,  yet  they  take  also  as 
executors  and  administrators;  and  that  character  still  remaining 
in  them,  the  cciuity,  which  attaches  upon  it,  must  remain  also. 
Hence,  though  an  estate  so  limited,  being  an  estate  of  freehold, 
be  devisable  as  to  the  legal  interest  only  by  an  instrament  attested 
by  three  witnesses ;  yet,  where  it  is  not  so  devised,  devolving 
upon  the  executor,  it  devolves  upon  him  in  trust  for  those  who 
are  entided  to  the  personal  estate. 

Whether  an  estate  pur  autre  vie,  not  devised,  be  real  or  per- 
sonal assets  does  not  depend  upon  there  being  or  not  being  a 
special  occupant  (a);  for  the  assets  may  be  personal,  though  (a)  Fonbl.  Eq> 
there  be  a  special  occupajit,  as,  where  the  occupancy  is  in  tne  Tr.  396. 
executor  or  administrator;  to  make  them  real  the  special  occu- 
pancy must  be  in  the  heir. 

Again,  an  estate  ^>//r  autre  vie,  where  there  is  no  special  occu-  Id-  ibid. 
pant  named,  is  not,  if  devised,  therefore  real  assets ;  but  is,  by  ^Pj^^  ^'rih. 
the  statute  of  frauds,  assets  in  the  hands  of  the  executor  to  pay  j^i^gupra. 
debts  generally ;  for  tliat  statute  has  in  effect  made  the  executor  Westmling  y. 
a  special  occupant  in  all  such  grants,  as  ii  inserted  therein.  Westfaling, 

Duke  of  Devon  v.  Kinton,  a  Vera.  719.     z  P.  Wms  380.  S.  C.  by  the  name  of  Duke  9^ 
Devon  v.  Atkins. 

A  devise  of  an  estate  jmr  autre  vie  is,  as  against  creditors,  Westfaling  v. 

fraudulent  and  void  within  the  statute  3  &4  W.  &  M.  c.  14.II         Westfaling, 

•^  ^  *  ubi  supra. 

^C)  How  far  Tenant  for  Life  may  dispose  of  his 
Estate,  either  singly  by  himself  or  by  joining 
with  him  in  Reversion  :  And  herein  of  his  For- 
feitiu'e,  either  by  Common  Law  or  Statute. 

l^Y  the  ancient  feudal  law  no  man  could  alien  without  licence  Digest.  Feud, 
from  the  lord  of  the  fee ;  but  any  alienation  or  disposition  |^^-  *•  ^^yj^^. 
was  then  a  forfeiture;  but  in  Efigl and,  where  the  allodial  pro-  liuj  lib. 5. 
pel  ty  prevailed  in  the  Saxon  times,  they  were  allowed  to  alien  Cause,  3a. 
in  [b)  some  cases,  which  privilege  w^as  not  only  confirmed,  but  f.287.  Staunf. 
also  enlarged  and  made  general  by  magna  charta  ;  so  that  by  ^^^'  *^*  *• 
that  act  the  feudatory  might  alien  to  whom  he  pleased,  provided  \nu„erationem 
he  left  sufficient  to  answer  the  lord's  services,  which  seems  to  servitii,  that  is, 
have  been  a  privilege  mightily  contended  for,  for  services 

Vol.  III.      ^  ^         ^       ^  O  <i«^* 
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done  to  the  fciid,  as  for  services  done  in  the  wars  by  the  feudal  tenant,  or  in  peace,  by 
ploughing  the  feud  at  home ;  both  these  being  either  for  the  profit  or  honour  of  the  feudal 
lord,  they  formerly  valuing  themselves  upon  the  number  and  honour  of  their  tenants. 
2dly,  In  frank  marriage  with  the  daughter  of  the  feudatory,  or  some  other  of  his  blood,  be- 
cause this  multiplied  tenants  to  the  lord,  ^dly,  In  frankalmoigne  or  free  alms,  the  super- 
stition of  the  times  allowing  it  for  the  good  of  the  soul.  Gianvil,  lib.  7.  cap.  1.44.  Staunf, 
Prasr.  27,  28. 

1 1nst.  65.  Yet  notwithstanding  this  law,  if  tenant  for  life  aliens  in  fee, 

Ro.  Abr.  854.    this  is  still  a  forfeiture,  for  that  statute  only  permits  a  lawful 

Co.  Litt,  a.51.    (disposition,  but  does  not  allow  any  alienation  to  the  prejudice 

of  him  in  reversion,  and  therefore  where  tenant  for  life  takes 

upon  him  to  transfer  the  fee-simple,  it  is  a  renunciation  of  the 

feud,  and  contrary  to  his  oath  of  fidelity.     So,  if  tenant  for  life 

aliens  to  another  for  the  life  of  the  alienee,  this  is  a  forfeiture,  for 

it  can  be  no  lawful  alienation  within  magna  charta^  because  it  is 

palpably  to  the  prejudice  of  him  in  the  reversion. 

Ro.  Abr.  854.         If  ^.,  lessee  for  life,  leases  to  B,  for  the  life  of  J5.,  if  ^.  lives 

so  long ;  this  is  a  forfeiture  of  ^.'s  estate,  because  B,  has  an 

estate  for  his  own  life,  though  under  a  contingency,  which  must 

necessarily  devest  the  reversion. 

Cro.  Ja.  100.         But,  if  ^.,  lessee  for  life,  levies  a  fine- to  B,  for  the  life  oi  A. 

Castle  V.  Dod.  to  the  use  of  B.  for  his  own  life,  this  is  no  forfeiture ;  for  the 

Ro.Abr.  854.    estate  granted  by  the  fine  was  only  for  the  life  of  ^.,  and  the 

limitation  of  a  greater  use  can  be  no  forfeiture,  for  the  estate  out 

of  which  the  use  arises  is  only  during  the  life  of  A. 

Cro.EHz.  131.       Husband  seised  of  lands  in  right  "of  his  wife  for  life,  and 

Piers  and         ^^y  \yQ\\^  by  deed  of  feoffment  convey  the  land  to  «/.  S,  and  his 

baron  and'  ^     heirs,  habend,  fb  him  and  his  heirs,  to  the  use  of  him  and   his 

\hmt  be  ten-     heirs,  for  the  life  of  the  wife ;  this  is  a  forfeiture  of  her  estate ; 

ants  for  life,      for  there  being  a  fee-simple  conveyed  to  J.  S.  by  the  deed  and 

anc!  they  both   ]ivery,  the  words  of  restraint  for  the  life  of  the  wife  refer  only 

inent  or  the"  ^^  ^^^  limitation  of  the  use,  so  that  the  fee-simple  remains  still 

husbandalone;  in  the  feoffee;  but  this  it  seems  is  a  forfeiture  only  during  the 

these  are  for-    coverture. 

feitures,  but 

they  affect  the  wife  only  during  the  coverture;  for  she  can  be  bound  by  no  act  of  hers  without 
examination  in  the  court  of  record.    Ro.  Abr.  Sj  i.     8  Co.  44. 

8  Co.  45.  Co.  If  tenant  for  life  makes  a  lease  for  years,  this  was  never  looked 
Litt.  233.  b.  upon  to  be  a  forfeiture,  because  the  lessee  for  years  was  origi- 
nally but  a  bailiff  to  the  freeholder,  and  the  tenant  for  life  only 
had  the  feeehold,  and  was  to  answer  the  services,  and  he  in  re- 
version was  nowise  affected  by  it,  because  there  was  no  inves- 
titure or  other  act  of  notoriety  done  to  dispossess  him  of  his 
reversion.  But  upon  the  death  of  tenant  for  life  the  termor's 
interest  ceased,  because  the  person  from  whom  he  derived  his 
authority  as  bailiff  being  dead,  the  authority  must  necessarily 
cease  with  the  person  that  granted  it.  And  in  this  case,  if 
tenant  for  life  enters  upon  his  lessee,  and  makes  a  feoffment  to 
another,  this  is  a  forfeiture  of  his  whole  estate,  but  the  term  for 
years  continues,  because  the  wrongful  act  of  tenant  for  life  shall 
not  prejudice  a  stranger's  interest ;  and  if  he  in  reversion  enters, 
he  must  take  it  subject  to  the  charges  he  had  power  by  law  to 

lay 
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biy  on  it ;  yet  in  tliis  case,  if  tenant  for  life  had  entered  and  com- 
mitted waste,  this  Imd  been  a  forfeiture  of  his  estate,  and  tlie 
term  had  been  lost  too ;  but  this  is  by  the  express  words  of  the  But  for  thii 
statute  of  Gloucester,  which  gives  the  place  wasted  as  a  penalty  *'w^^it.  Waste. 
to  him  in  reversion,  luul  cannot  be  done  if  the  term  continues 
notwithstanding  tlie  warte. 

Of  things  wliich  may  be  transferred  without  the  notoriety  of  Co.  J.itt.  25 1» 
livery  and  seisin,  such  as  rents,  advowsons,  Sfc.  which  lie  in  ^o.  Abr.  8  j4» 
grant,  a  man  caimot  by  any  disposition  or  act  in  pais  forfeit 
them  ;  and  therefore,  if  a  man  seised  of  a  rent,  advowson,  or 
common  for  life,  grants  them  by  deed  to  another  in  fee,  this  is 
no  forfeiture,  for  this  can  be  no  way  prejudicial  to  him  in  re- 
version, because,  should  the  grantee  claim  an  estate  in  fee,  he 
can  make  no  title  without  the  original  grant  made  to  his  grantor ; 
by  which  it  must  appear  what  interest  he  had,  and,  conse- 
quently, what  estate  he  could  convey ;  and  so  the  grantee,  not- 
withstanding the  grant  in  fee,  can  claim  no  larger  estate  tlian 
his  grantor  had  powei*  to  make,  and  so  he  in  reversion  can  re* 
ceive  no  prejudice. 

So,  '\(  tenant  for  life  of  lands,  by  indenture  enrolled,  bargains  6  Co.  14,  U 
and  sells  them  to  J,  S,  and  his  heirs,  this  is  no  forfeiture,  but 
the  bargainor  passes  only  what  he  may  lawfully  pass ;  for  though 
by  the  statute  27  H.  8.  c.  10.  deeds  enrolled  grew  a  common 
■conveyance  for  the  transferring  of  lands,  which  could  not  pass 
at  common  law  without  the  investiture  of  livery ;  yet  being  a 
manner  of  conveyance  known  before  at  common  law,  it  was 
constnied  to  have  no  new  effect  given  it  by  the  statute,  but  what 
the  statute  expressed. 

But,  if  a  man  be  seised  of  a  manor  for  life,  to  which  an  ad-  Ro.Abr.  %$a» 
vowson  is  appendant,  and  lie  alien  one  acre,  or  the  whole  manor, 
with  the  advowson  in  fee,  this  is  a  forfeiture  of  the  advowson ; 
for  as  it  is  a  forfeiture  of  the  acre  or  manor  to  which  it  is  ap- 
pendant, so  it  must  be  also  of  the  advowson,  since  the  alienation 
makes  no  severance  of  them. 

If  lessee  for  life  of  lands  aliens  in  fee  upon  condition,  and  Ro.Abr. 856. 

enters  for  the  condition  broken,  yet  the  lessor  may  enter  for  the  Co.  Litt.  252. 

forfeiture.  J^^'P;  ^°*- 

So,  it  tenant 

for  life  aliens  upon  condition,  that  if  he  himself  pays  lo/.  that  he  shall  re-enter,  and  that  if 
he  fails  in  payment,  that  then  the  alienee  shall  have  the  fee-simple ;  though  he  pays  the 
money,  yet  the  reversioner  may  enter  for  the  forfeiture,  because  the  fee  was  transferred  im- 
mediately upon  the  alienation,  which  was  a  renunciation  of  the  feud,  and  consequently  a 
forfeiture.     Ro.  Abr.  856. 

If  tenant  for  life  levies  a  fine,  by  which  the  reversion  is  de-  Co.Litt.a5i.b. 
vested,  this  is  a  forfeiture ;  because  it  is  a  more  solemn  renun- 
ciation of  the  feud  than  any  alienation  in  pais  can  be. 

So  it  is  of  a  rent,  advowson,  or  any  thing  else  that  lies  in  Ro.Abr.  851. 
grant :  for  if  tenant  for  life  of  them  levies  a  fine,  it  is  a  forfeiture :  Co.  Litt.  25 1. 
for  though  the  fine  being  of  a  rent,  <^c.  passes  no  more  than  it 
may  lawfully  pass,  yet,  being  a  publick  and  solemn  renunciation 
of  the  estate  for  life  in  a  court  of  record,  this  amounts  to  a  for- 
feiture, and  so  differs  from  a  grant  in  pais. 

0  a  Anothej: 
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Vigellius,  Another  way  of  forfeiture  in  a  court  of  record  is,  by  claiming 

Cause,  32.         ^  greater  estate  than  he  had  by  the  feudal  donation,  or  by  af- 
•  a  7>  a    •       firming  the  reversion  to  be  in  any  other  person  than  his  lord. 
This  seems  to  be  grounded  on  a  rule  in  the  old  feudal  law,  that 
if  a  vassal  denied  that  he  held  the  feud  of  his  lord,  and  it  was 
proved  against  him,  such  denial  was  a  forfeiture.     Now  this 
denial  may  be  when  the  vassal  claims  the  reversion  himself,  or 
accepts  a  gift  of  it  from  a  stranger,  or  acknowledges  the  rever- 
sion to  be  in  a  stranger ;  for  in  all  these  cases  he  denies  that  he 
holds  the  feud  from  the  lord  :  but,  as  by  the  feudal  law  the  vassal 
was  to  be  convicted  of  this  denial,  so  in  our  law  these  acts, 
which  plainly  amount  to  a  denial,  must  be  done  in  a  court  of 
record,  to  make  them  a  forfeiture ;  for  such  act  of  denial  ap- 
pearing on  record  is  equivalent  and  equally  conclusive  as  a  con- 
viction upon  solemn  trial ;  and  all  other  denials,  that  might  be 
used  by  great  lords  for  trepanning  their  tenants,  and  for  a  pre- 
tence to  seise  their  estates,  by  our  law  were  rejected,  for  such 
convictions  might  be  made  by  such  great  lords  where  there  was 
no  just  cause :  but  the  denial  of  the  tenure  upon  record  could 
never  be  counterfeit,  or  be  abused  to  any  injustice ;  and  there- 
fore this  notorious  and  solemn  act  of  the  tenant  was  retained  as  a 
just  cause  of  forfeiture  by  our  law. 
7  Co.  s5'   Co.       And  therefore,  if  tenant  for  life  be  disseised,  and  bring  a  writ 
Litt.  25i.b.      of  right,  this  is  a  forfeiture  of  his  estate;  because  by  suing  a 
So,  if  in  &qiad  ^j,jj  of  ^igi^^  jjg  admits  the  reversion  in  fee  to  be  in  himself,  and, 
"brought^"        by  consequence,  denies  that  he  holds  over.     So  it  is,  if,  in  a 
against  him,      writ  of  right  brought  against  him,  he  should  join  the  mise  on 
he  claims  the    the  mere  right ;  for  by  taking  upon  him  the  privileges  of  tenant 

fee-simple ;  jjj  f^^  j^^,  admits  the  inheritance  in  him,  which  is  a  denial  of  the 
this  IS  a  for-      ^  '  ' 

feiture.    Ro.    tenure. 
Abr.  853.    %  Co.  68.  b. 

Dyer,  148.  If  tenant  for  life  accepts  a  fine  come  ceo^  SfC,  of  a  stranger,  this 

Co.  Litt.  252.  is  a  forfeiture  of  his  estate  ;  for  this  is  a  denial  of  the  tenure  on 
^C^^'^6^^*  two  accounts:  ist.  In  admitting  the  reversion  to  have  been  in 
^    °-  ^°  •         the  stranger  to  convey.     2dly,  In  accepting  it  himself  to  the 

prejudice  of  him  in  reversion. 
Smith v.Abell.       If  A,  be  tenant  for  life,  remainder  to  B,  for  life,  and  A.  levy 

Levinz\l\'s  ^  ^"^  ^^  ^'  ^"^  ^^^  ^^^^^^  ^'''  ^^^'^^^"^^  ^^  ^^^'^  ^^me  ceo,  this  is  a 
that  this  was  forfeiture  of  both  their  estates ;  for  by  their  own  act  on  record, 
so  determined  they  have  denied  the  reversion  to  be  in  the  lord,  the  first  bj 

without  argu-   eiving,  and  the  last  by  acceptine  such  an  estate. 

ment :  but  Sir  °        °  J  f      t» 

T.  Jones  in  his  report  of  this  case,  p.  65.  says,  it  seemed  to  the  court,  that  the  acceptance  o 

the  fine  is  a  forfeiture  of  the  remainder ;.  but  adds,  quesrc,  whether  any  judgment  was  given 

See  Lane  v.  Lady  Vane,  Sir  T.  Jon.  98.  where  this  case  is  referred  to. 

2  Co.  SS'  If  tenant  for  life  be  disseised,  and  the  disseisor  make  a  lease 

Budder't  case   ^^.^!^>  ^"^  tenant  for  life  levy  a  fine  came  ceo,  ^c,  to  the  lessee 
CoXitt.iiTa*  *^^^!  ^^  ^  forfeiture,  and  he  in  the  reversion,  though  he  had  but 
'*'  a  right,  may  take  advantage  of  it. 

Co.  Litt.  252.  If  a  stranger  bring  an  action  qf  waste  against  tenant  for  life 
Ho-Abr.85i.  ^  ^  ^^^ 
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and  the  lessee  plead  ntd  waste  fait^  in  bar  to  the  action  ;  this  is  a 
forfeiture,  because  by  his  plea  he  admits  the  stranger  to  be 
the  proper  person  to  punish  the  waste,  if  there  had  been  any 
committed. 

If  the  demandant  in  a  real  action  recovers  against  the  tenant  Co.Litt.i5t.a. 
for  hfc  by  default  or  nient  dedire,  or  by  pleading  covenously  to  Ro.  Abr.  853. 
the  disherison  of  him  in  tlie  reversion ;  these  arc  forfeitures  of 
his  estate ;  lor  tenant  for  lite  is  entrusted  with  the  freehold,  tind 
is  to  answer  to  strangers  prceciprs,  and  defend  his  own  as  well  as 
tlie  reversioner's  interest;  but  when  he  gives  way  to  the  de- 
mandant's action,  he  admits  the  right  of  reversion  to  be  in  him, 
and,  by  consequence,  denies  any  tenure  of  his  reversioner,  which 
is  a  forfeiture. 

If  tenant  for  life  prays  in  aid  of  liim  in  reversion,  and  has  it  Ro.  Abr.  %si' 
granted  him,  and  J,  S,  comes  into  court  without  process,  and  C0.Litt.25a. 
says,  he  is  the  person  of  whom  aid  is  prayed,  and  that  he  is 
ready  to  join  in  aid ;  but  tenant  for  life  denies  him  to  be  the  per- 
son, and  is  adjudged  to  answer  sole;  if  this  be  the  person  that 
has  the  reversion,  tenant  for  hfe  has  forfeited  his  estate  by  his 
denial  of  him,  because  the  prayer  in  aid  being  always  of  him  in 
reversion,  and  the  tenant  denying  him  to  be  the  person  of  whom 
he  prayed  in  aid,  he  has  denied  the  reversion  to  be  in  him,  and, 
consequently,  has  denied  to  hold  of  him.  So  it  is,  if  he  had  at 
first  prayed  in  aid  of  a  stranger ;  this  had  been  a  forfeiture  for 
the  same  reason. 

If  a  stranger  grants  the  reversion  by  fine,  and  the  con  usee  CoXitt.a5a.a. 
brings  a  quid  juris  clarnat  against  the  lessee,  who  attorns  to  the  Ro.  Abr.  853. 
grant ;  this  is  a  forfeiture,  because  he  thereby  admits  the  rever- 
sion to  be  in  a  stranger ;  but,  if  he  be  erroneously  adjudged  by 
tlie  court  to  attorn,  and  he  does  it  in  obedience  to  the  court, 
this  is  no  forfeiture,  because  he  was  bound  by  the  judgment 
to  attorn,  and  did  nothing  wilfully  to  the  prejudice  of  him  in 
reversion. 

Where  he  in  reversion  is  party  to  the  conveyance,  there,  Co.Litt.42.». 
tenant  for  Ufe  may  by  solemn  investiture  convey  a  greater  estate 
than  he  had  by  the  first  feudal  contract :  as,  if  A,  tenant  for  life 
makes  a  lease  to  B.  who  is  in  reversion,  for  the  life  of  5.,  this  is 
neitlier  a  surrender  nor  forfeiture :  not  the  first,  because  A,  has 
not  wholly  parted  with  his  own  estate,  but  hath  left  a  reversion 
in  himself  after  the  death  of  B.^  who  may  possibly  die  first ;  and 
therefore  if  B,  takes  a  wife,  she  shall  not  be  endowed  of  such 
estate,  because  B.  is  but  tenant  for  life  by  the  conveyance :  a 
forfeiture  it  caimot  be,  because  he  in  reversion  is  party,  who  can- 
not take  advantage  of  it  as  a  forfeiture,  contrary  to  his  own  con- 
currence and  approbation,  for  that  were  to  render  his  own  act 
void  and  ineffectual. 

If  A,  tenant  for  life  enfeoff  B.  in  remainder  for  life ;  this  is  a  Co,  76.  b. 
lurrender ;  for  a  forfeiture  it  cannot  be,  because  B,  in  remainder  Co.  Litt.  42.  a. 
was  party,  and  A,  can  have  no  reversion,  because  he  conveyed    *   * 
the  whole  estate. 

But,  if  A,  be  tenant  for  life,  remainder  to  B,  in  tail,  remainder  41  Ass.  pi.  3. 

O  Q  to  Co.  7^-  b. 
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Co.Litt44.a.  to  C,  in  fee,  and  A,  make  a  feoffment  to  B.  and  his  wife,  anc! 
lloi  Abr.  855.    their  heirs,  and  then  B,  die  without  issue,  C  may  enter  for  the 
forfeiture:  for  this  could  be  no  surrender,  because  the  feme,  who* 
had  no  interest  in  the  land,  was  party  to  the  feoffment,  and  she 
must  claim  under  the  feoffifnent,  which,  being  made  to  a  stranger, 
must  necessarily  devest  the  remainder,  which  is  a  forfeiture  of 
A's  estate,  and,  consequently,  C  may  enter,  since  the  estates  of 
A.  and  J5.,  which  hindered  him,  are  spent  and  determined^ 
,}to.Abr.857.         Therefore,  if  tenant  for  life,  remainder  in  tail,  remainder  in 
I  Co.  140.        fee,  and  the  tenant  for  life  enfeoffs  him  in  the  last  remainder, 
the  mean  remainder-man  may  enter,  because  this  devested  his 
remainder,  and,  by  consequence,  was  a  forfeiture. 
Ro.  Abr.  855.        If  tenant  for  life  makes  a  feoffment  in  fee  to  baron  and  feme, 
seised  of  the  reversion  in  right  of  the  feme ;  this  can  be  no  sur- 
render ;  for  whatever  vests  in  the  husband  by  the  feoffment,  must 
necessarily  be  devested  out  of  the  wife,  and  when  she  enters  into 
the  land  she  is  remitted  to  her  former  right. 
Ro.  A.br.  855.        If  baron  and  feme,  seised  in  right  of  the  feme  for  life,  lease  for 
Go.  Litt.  4a.  a.  jjfg  |3y  indenture  to  him  in  reversion,  being  within  age,   for  the 
life  of  the  husband ;  this  is  a  forfeiture ;  for  though  he  in  re- 
version be  party  to  the  lease,  yet  being  an  infant  he  is  not  bound 
by  the  contract  to  his  own  prejudice;  but,  if  he  in  reversion  had 
been  of  full  age,  the  lease  had  been  good,  because  he  had  dis- 
pensed with  the  advantage  of  the  forfeiture  by  his  acceptance  of 
the  lease. 
Co.  76.  6  Co.       The  next  thing  to  be  considered  is,  where  tenant  for  lite  and 
15. a.  Plow,     he  in  reversion  join  in  the  conveyance:  and  this  has  a  different 
^'♦°*  operation,  as  the  feoffment  is  with  or  without  deed  ;  for  if  it  be 

without  deed,  then  this  is  construed  to  be  a  surrender  of  the 
estate  for  life,  and  the  feoffment  of  him  in  reversion,  for  no  other 
interpretation  can  make  the  feoffment  effectual ;  for  if  the  estate 
passes  from  the  tenant  for  life  to  the  feoffee,  it  will  be  a  forfeiture 
of  his  estate,  whereof  he  in  reversion  may  take  advantage,  not-* 
withstanding  his  joining ;  for  he  having  only  the  reversion  had 
nothing  to  do  with  the  freehold,  and,  by  consequence,  could 
make  no  feoffment  or  livery :  and  it  cannot  be  a  gi'ant  or  con- 
firmation of  him  in  reversion  for  want  of  a  deed  :  therefore,  to 
make  it  effectual,  it  is  construed  the  surrender  of  the  tenant  for 
life,  and  the  feoffment  of  him  in  reversion. 
Coi76.  Plow*  But.  if  tenant  for  life  and  he  in  reversion  join  in  a  feoffment 
t4o.  by  deed,  then  each  passes  only  his  own  estate;  the  tenant  for  life 

the  freehold  in  possession,  and  he  in  reversion  liis  reversion  :  and 
this  cannot  be  a  forfeiture,  because  he  in  reversion  joined  in  a 
proper  conveyance  to  transfer  his  reversion ;  and  having  passed 
it  to  another,  has  no  interest  left  to  entitle  him  to  take  advantage 
of  the  forfeiture,  if  it  was  one. 
Co.  76.  b.  So,  if  tenant  for  life,  remainder   in  tail,  join  in  a  feoffment 

^7.  a,  by  deed  ;  this  is  no  discontinuance,  but  each  gives  only  his  own ; 

and  upon  the  death  of  tenant  for  life  and  him  in  remainder  in 
tail,  the  issue,  or  those  in  reversion  may  lawfully  enter,  because 
then  the  estate  that  passed  is  detcrniineaj  but,  if  such  feoffment 

had 
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had  been  by  parol,  then  it  had  been  the  surrender  of  the  tenant 
for  life,  and  the  feoffment  of  him  in   remainder,  which  would 
have  made  a  discontinuance. 

A.  tenant  for  life,  remainder  in  tail  to  A,  remainder  in  tail  to  Co.  76. 
C,  A,  and  B,  join  in  a  fine  comeceOy  ^c,  to  a  stranger;  this  is  ^''^9!]!*  ^^^' 
neither  a  discontinuance  nor  forfeiture,  for  each  gives  what  he  Mo'^,!^ 
may  lawfully  dispose  of;  the  tenant  for  life  his  estate,  and  B.  a  Veiit.  160. 
fee  determinable  on  his  estate-tail :  and  to  prevent  any  discon- 
tinuance or  forfeiture,  it  shall  be  first  construed  to  be  the  grant 
of  B.  in  remainder,  and  then  of  A.  tlie  tenant  for  Hie. 

But,  if  yi.  tenant  for  life,  and  B,  in  remainder  for  life,  join  in  Dyer,  .^39. 
a  feoffment,  this  is  a  forfeiture  of  both   their  estates,  and  he  in  Ro-  Abr.  855. 
remainder  or  reversion  may  enter  presently ;  because  this  feoff-  *  ^^'  ^^' 
ment  passetl  a  greater   estate  than  both  of  them  could  lawfully 
make,  and,  consequently,  must  devest  the  reversion  or  remainder 
in  fee,  and  so  amount  to  a  forfeiture.     So  it  would  be,  if  a  re- 
mainder had  been  to  C  in  tail,  remainder  to  the  right  heirs  of 
B.,  for  the  feoffment  conveying  a  fee  in  possession,  which  B,  had 
not  in  him,  must  necessarily  devest  the  remainder  to  C,  and, 
consequently,  be  a  forfeiture,  whereof  he  may  take  advantage. 

So,  if  B,  in  remainder  for  life,  with  such  last  remainder  to  his  [Between 
right  heirs,  levy  a  fine  come  ceo,  Sfc.  to  a  stranger  ;  this  is  a  for-  Oarret  v. 
feiture  of  his  remainder  for  life,  because  the  fine  conveys  a  fee-  ?u^^g       % 
simple  in  possession  by  estoppel,  against  which  he  can  make  no  j'  g  q^  ^^g* 
averment ;  or  by  making  fractions  of  the  estate,  say,  he  only  past  court  divided ; 
an  estate  for  life  in  pccseiUi,  with  a  fee-simple  expectant  on  the  antl  the  re- 
death  of  C  without  issue ;  because  the  fine  supposes  a  precedent  n°J^^\v'h^t' 
gift  in  fee-simple,  which  he  could  not  lawfully  make  whilst  the  judgment  was 
estate  for  life  of  ^.  and  the  intermediate  remainder  of  C  in  tail  given?  S.  C. 
were  subsisting;  and  therefore  such  fine  is  a  forfeiture,  though  cited  in  Sir 
during  the  hfe  of  A.  C.  can  take  no  advantage  of  it.  T^'^Ke'b  73"^* 

Tenant  for  life,  the  reversion  in  fee  being  an  infant,  tliey  both  Co.  76.  b. 
join  in  a  fine,  which  is  afterwards  reversed  by  the  infant  for  his  Vent.  160. 
nonage ;  yet  the  conusee  shall  hold  during  the  life  of  tenant  for 
life,  because  distinct  interests  passed  from  each  of  them,  and  the 
defect  in  one  shall  give  no  advantage  to  the  other. 

If  tenant  for  life  and  he  in  reversion  join  in  a  gift  in  tail,  6  Co.  15.  a. 
reserving  rent ;  this  can  be  no  forfeiture ;  because  he  in  the  re- 
version joined,  and  the  tenant  for  life  shall  have  the  rent  during 
his  life,  because  the  rent  comes  in  lieu  of  the  land,  and  there- 
fore shall  go  according  to  the  estates  they  had  respectively  in  die 
land. 

Tenant  for  life  and  he  in  reversion  join  in  a  lease  for  life;  the  Co.  Litt.42.a. 
lessee  commits  waste ;  they  both  shall  join  in  an  action  of  waste, 
and  the  tenant  for  life  shall  recover  the  place  wasted,  because  he 
in  reversion  by  joining  hath  admitted  a  reversion  to  be  in  the 
tenant  for  life,  and,  consequently,  the  forfeiture  to  belong  im- 
mediately to  him :  but  he  in  the  reversion  shall  have  the  treble 
damages,  because  tjjey  are  given  for  the  waste  and  destruction 
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done  to  the  inheritance  wherewith  the  tenant  for  life  has  nothing 
to  do. 

If  ^.  and  B,  jointenants,  and  to  the  heirs  of  B,  join  in  a  lease 
for  life,  A.  has  a  reversion,  and  shall  join  in  an  action  of  waste ; 
but  the  writ  must  be  ad  exhaneditationem  of  B.^  because  he  only 
hath  the  inheritance. 

1^  A,  tenant  for  life,  and  B,  in  remainder  in  fee  join  in  a  lease 
for  years  by  deed ;  this,  upon  the  delivery  of  the  deed,  is  the 
lease  of  A.  during  his  life,  and  the  confirmation  of  B.^  for  A.  be- 
ing tenant  in  possession,  the  possession  could  only  pass  from 
him ;  and  the  lease  being  made  by  deed  carries  the  approbation 
of  the  reversioner,  and  therefore  is  construed  his  confirmation ; 
and  therefore,  where  the  lessee  declared  of  a  joint  demise  by  A, 
and  B.,  it  was  adjudged  he  had  failed  of  his  title,  because  during 
the  life  of  A,  it  was  only  his  demise,  and  B.  having  only  an  in- 
terest in  reversion  could.give  the  lessee  no  interest  in  possession. 

But  in  this  case,  upon  the  death  of  A,,  it  becomes  the  sole  de- 
mise of  jB.,  for  it  can  be  no  longer  the  demise  of  X,  who  is  not 
in  being,  and  whose  interest  in  the  land  determined  with  his 
life ;  but  the  lease  does  not  determine  on  the  di  ath  of  A.^  be- 
cause, though  A.  could  transfer  the  land  only  during  his  own 
life,  yet  the  term-  having  the  approbation  of  jB.  who  has  the  ab- 
solute property,  such  joining  and  approbation  has  made  the 
lessee's^interest  absolute  and  indefeasible  during  the  term ;  and 
therefore  upon  the  death  of  v^.  it  becomes  the  demise  of-B.,  for 
B»  has  the  sole  and  absolute  interest  in  the  land,  and  the  lessee 
can  hold  of  none  else ;  and  therefore  it  seems,  that  if  B,  brings 
an  action  of  waste  against  the  lessee,  he  may  declare  of  a  demise 
by  himself,  without  taking  notice  of  A,,  because  upon  the  death 
of  ^.  it  becomes  the  sole  lease  of  B, 

[By  marriage  settlement  lands  were  conveyed  to  trustees  and 
their  heirs  to  the  use  of  husband  for  life,  remainder  to  the  use 
of  trustees  to  preserve  contingent  remainders,  remainder  to 
the  use  of  the  wife  for  life,  remainder  to  the  first,  S^c,  son  of 
the  marriage  in  tail  male.  The  husband  and  wife  levied  a 
fine,  (they  having  then,  a  son  an  infant,)  and  mortgaged  the 
land  to  J,  S,  The  husband  died  ;  J,  S.  brought  a  bill  against 
the  wife  and  son  then  of  age.  The  son  pleaded  the  settlement, 
and  insisted  that  his  mother's  estate  was  forfeited,  and  equity 
ought  not  to  relieve.  The  Lord  Chancellour  upon  argument 
allowed  the  plea.  But  the  cause  coming  on  to  be  heard  by  the 
Master  of  the  Rolls,  he  observed,  that  the  use  and  the  legal 
estate  were  vested  in  the  trustees :  and  the  limitations  to  the 
husband,  wife,  and  sons,  were  but  trusts ;  and  a  trust  for  life  is 
not  forfeited  by  a  fine  (a),  and  so  the  plea  false,  not  being  war- 
ranted by  the  settlement.  He  therefore  decreed  the  plaintiff  to 
hold  and  enjoy  during  the  life  of  the  wife.] 
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[     201     ] 
EVIDENCE. 


(A)  Who  may  be  a  Witness :  And  herein, 

1 .  Whether  a  Husband  or  Wife  may  he  Witness  for  or  against 

each  other, 

2.  Whether  a  Judge  or  a  Juror  may  he  a  Witness, 

3.  Whether  a  Counsel^  Attorney  or  Solicitor,  may  he  a  Wit- 

ness  against  his  Client, 

4.  Whcthei'  Plaijitiffs  or  Defendants  in  the  Cause  may  he 

Witnesses. 

5.  Whether-  an  Accomplice  in  a  Crime  may  be  a  Witness  for 

or  against  his  Companion, 

6.  How  for  a  Person  is  disabled  from  bei?ig  a   Witness  in 

respect  of  his  havifig  been  attainted  or  convicted  of  a 
Crime, 

(B)  How  far  a  Person  is  disabled  from  being  a  Witness 

in  respect  of  his  being  interested  in  the  Success 
of  the  Cause. 

(C)  Of  the  Number  of  Witnesses  required  in  our  Laws, 

(D)  Of  compelling  a  Witness  to  appear  and  give  Evi- 

dence. 

(E)  Of  the  Manner  of  giving  Evidence  :  And  herein, 

1.  Where  the  Examination  is  in  open  Courts  and  herein  of 

such  Qjiestions  as  may  be  asked  a  Witness, 

2.  Of  &ami  fiat  ions  and  Proofs  in  Chancery, 

(F)  Of  written  Evidence :   And  herein  of  admitting 

Exemplifications  or  Copies  of  Records,  S^x,  in 
Evidence. 

(G)  Whether  Parol  Evidence  is  to  be  admitted  to 

explain  what  appears  on  the  Face  of  a  Deed  or 
Will. 

(H)  Of  Presumptive  Proof. 

(I)  Where  the  Law  requires  the   highest  Proof  the 

Nature  of  the  Thing  is  capable  of. 
(K)  Of  Hearsay  Evidence. 
(L)  Of  the  Party's  Confession, 

(M)  Of 
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(M)  Of  Similitude  of  Hands. 

(N)  Whether  the  Depositions  of  Witnesses  in  another 
Cause  may  be  given  in  Evidence. 

What  evidence  will  maintain  the  plaintifTs  action,  vide  under 
the  titles  of  the  several  actions ;  and  what  the  defendant 
must  plead,  and  cannot  give  in  evidence,  vide  also  under 
the  titles  of  the  several  actions  and  head  of  Pleadings, 


(A)  Who  may  be  a  Witness. 

Co.  Litt.  6.  A  LL  persons  may  be  witnesses  who  appear  to  have  sufficient 
(a)  An  infant  -^^  (a)  discretion,  and  who  from  their  (b)  principles  must  be 
of  the  age  of  presumed  to  have  a  right  sense  of  the  sanctity  of  an  oath  (c),  and 
beenSwed^  ^f  ^^^  obligations  it  lays  them  under  to  depose  the  whole  truth, 
to  give  evi-       and  nothing  but  the  truth ;  therefore  infants,  aliens,  villeins, 

dence.  bondmen,  Sfc,  may  be  witnesses. 

H.P.C.263.  '  ^  J 

[An  infant  under  the  age  of  seven  years  may  be  a  witness.in  a  criminal  prosecution,  provided 
such  infant  appears  upon  examination  to  possess  a  sufficient  knowledge  of  the  nature  and 
consequences  of  an  oath :  there  is  no  precise  or  fixed  rule  as  to  the  time  within  which  infant* 
•  are  excluded  from  giving  evidence ;  but  their  admissibility  depends  upon  the  sense  they  enter* 
tain  of  the  danger  and  impiety  of  falsehood,  which  is  to  be  collected  from  their  answers  to 
questions  propounded  to  tneni  by  the  court.  But,  if  they  are  found  incompetent  to  take  an 
oath,  their  testimony  cannot  be  received.   Rex  v.  Brasier,  Leach's  Cases,  180.    Powell's  case. 

Id.  104. Mr.  J,  RookCf  in  a  criminal  prosecution  that  was  coming  on  to  be  tried  before 

him  at  Gloucester^  finding  that  the  principal  witness  was  an  infant,  who  was  wholly  incom- 
petent to  take  an  oath,  postponed  the  trial  till  the  following  assizes,  and  ordered  the  chiW  to 
be  instructed  in  the  mean  tinie  by  a  clergyman  in  the  principles  of  her  duty,  and  the  nature 
and  obligation  of  an  oath.  At  the  next  assizes  the  prisoner  was  put  upon  his  trial,  and  the 
child  was  produced  as  a  witness,  and  being  found  by  the  court,  upcn  examination,  to  have  a 
proper  sense  of  the  nature  of  an  oath,  was  sworn,  and  upon  her  testimony,  the  prisoner  wa« 
convicted,  and  afterwards  executed.  Mr.  J.  Rooke  mentioned  this  at  the  Old  Bailey  in  1705, 
in  the  case  of  Patrick  Miirphi/,  who  was  indicted  for  a  rape  on  a  child  of  seven  years  old  ; 
and  the  learned  judge  added,  that  upon  a  conference  with  the  other  judges  upon  his  return 
from  the  circuit,  they  h.id  unanimously  approved  of  what  he  had  tlone.]  (6)  But  an  infidel 
cannot  be  a  witness,  i.  c.  such  a  one  as  neither  believes  the  Old  or  New  Testament  to  be  the 
word  of  God,  on  one  of  which  our  laws  require  the  oath  should  be  administered.  2  Keb.  314. 
2  Hawk.  P.  C.  c.  46.  §  a6.  [All  that  the  law  of  England  requires  is,  that  the  witness  should 
profess  a  belief  in  a  Supreme  Being,  and  his  moral  providence,  and  appeal  to  his  omniscience 
for  the  truth  of  his  attestation.  The  form  of  the  oath  is  not  of  the  essence  of  it.  2  Sid.  6. 
It  is  immaterial  what  may  be  its  external  form,  provided  it  affect  the  conscience  of  the  party. 
An  infidel  therefore,  that  is,  one  not  believing  in  revealed  religion,  is,  in  general,  an  admis* 
sible  witness,  if  sworn  according  to  the  ceremonies  of  his  religion.  Omychund  v.  Barker, 
I  Atk.  ai.  I  Wils.  84.  But  men  wholly  without  religion  shall  not  be  permitted  to  bear 
testimony  in  any  case  whatsoever,  i  Atk.  45.  Neither  shall  a  person  excommunicated  be  a 
witness,  because  being  excluded  out  of  the  church,  he  is  supposed  not  to  be  under  the  influ- 
ence of  any  religion.  Bull.  N.  P.  293.  3  Bl.  Comm.  102.  I|But  see  st.  53  G.  3.  c.  127.  §  3. 
which  enacts,  that  no  person  pronounced  or  declared  excommunicate  shall  incur  any  civil 

penalty  or  incapacity  whatever.  || A  man  deaf  and  dumb,  >vith  whom  communication 

could  be  held  by  means  of  signs,  &c.  was  admitted  to  give  material  evidence  against  a  prisoner 
at  the  Old  Bailey,  January  Sessions  1786,  by  Mr.  J.  Heath,  after  an  argument  against  his 
competency,  (c)  The  solemnity  of  an  oath  is  required  from  all  persons.  Lords  of  parliament, 
when  they  give  their  testimony,  must  be  sworn.  Their  privilege  to  protest  upon  honour  only 
is  confined  to  their  answers  in  courts  as  defendants.  Sir  W.  Jon.  153,  154, 155.  Cro.  Car.  64. 

2  Mod. 
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«  >Iod.  99.  a  Salk.  513.  i  P.  Wms.  146.  In  the  case  of  the  king,  his  testimony  has  in  one 
instance  been  admitted  without  oath.  This  was  in  the  reign  of  James  the  First,  whose  certi- 
ficate under  his  sign  manual,  was  received  as  evidence  in  a  Chancery  suit  without  exception. 
Abignye  v.  CUfton,  Hob.  aij.  But  the  legality  of  admitting  this  evidence,  was  justly  ques* 
tioned  by  a  great  contemporary'  authority,  a  Ilo.  Abr.  686.  In  one  case  the  law  di&penseth 
with  the  formal  manner  of  bemg  sworn  in  favour  of  certain  sects  of  our  own  people,  and 
allows  their  affirmation  to  have  the  force  and  etfect  of  an  oath.  But  this  indulgence  it  con- 
fines to  civil  actions.  Stat.  7  &  8  W.  3.  c.  34.  a  a  G.  a.  c.  30.  Perhaps  the  affirmation  of 
one  of  these  sectaries  may  be  read  in  defence  of  a  criminal  charge  agiiinst  the  sectary  himself, 
but  not  where  his  evidence  is  collateral,  and  in  exculpation  of  a  third  person,  the  sectary 
himself  not  being  charged  at  all.    a  Barr.  1117.] 

[In  the  second  year  of  Charles  the  First,  the  House  of  Lords  7  Pari.  Hist.  43, 
referred  it  to  the  judges  generally,  whether,  in  case  of  treason  3  Wooddes. 
and  felony,  the  king's  testimony  is  to  be  admitted  :  but  the  king  ij.^*  ^jF^lf^ 
prohibited  them  from  giving  their  opinion.     As  to  appearing  moi^ne, 
pei-sonally,  and  being  sworn  in  court,  that  seems  wholly  incon-  (A.  i.) 
sistent  with  the  royal  dignity. 

Lunaticks  may  be  witnesses  in  lucidis  intetvallis,'] 
But,  as  our  law  has  disabled  several  persons  from  being  wit- 
nesses, who  may  be  supposed  so  far  biassed  as  to  be  induced  to 
go  beyond  the  truth,  I  shall  consider  this  matter, 

I .  In  relation  to  Husband  and  Wife^  and  'whether  they  may  he 
Witnesses  for  or  against  each  other. 

Husband  and  wife  are  considered  as  one  and  the  same  person  Co.  Litt.  6.  b. 

in  law,    and  to  have  the  same  affections  and  interest;    from  aRo.Abr.686. 

whence  it  has  been  establishe<l  as  (a)  a  general  rule,  that  the  P;  ^'  ^  i 
111  ,  .  n  •      ^1         •/•  I.        T    *"3'    Brownl. 

husband  cannot  be  a  witness  tor  or  against  the  wite,  nor  the  wite  ^^     Hutton, 

be  a  witness  for  or  against  the  husband,  by  reason  of  the  impla-  116.  Elaym.i. 
cable  dissension  which  might  be  caused   by  it,  and  the  great  2  JJ^^* '*°^- 
danger  of  perjury  from   taking  the  oaths   of  persons  under  so  p  p^'.  *  ^ 
great  a  bias,  and  the  extreme  hardship  of  the  case.  j  'i6.    [aT.K. 

a65.  a6a. 
4  T.  R.  678.     The  husband  cannot  be  a  witness  for  the  wife  even  on  a  question  touching  her 
separate  estate,     i  Burr.  424.]    {a)  And  holds  as  well  in  the  courts  of  equity  as  in  the  com- 
mon law  courts,     a  Ch.  Ca.  39.     a  Vern.  79. But  where,  from  the  nature  and  difficulty 

of  the  case,  the  wife's  evidence,  being  corroborated  by  other  circumstances,  was  admitted  to 
be  read  against  the  husband,  vide  Abr.  Eq.  aa6,  aa7. 

Hence  it  hath  been  adjudged,  that  the  husband  cannot  be  a  Raym.  i. 

witness  against  the  wife,  nor  the  wife  against  the  husband,  to  State  Trials, 

prove  the   first  marriage,  on    an  indictment  on  the   statute  of  ^p'^aj^'iJtCTJ 

I  Ja.  I.  c.  II.  for  a  second  marriage;  but  the  second  husband  in  Fielding's 

or  wife  may  be  allowed  to  give  evidence,  such  second  marriage  trial,  and 

bein£T  void,  and  therefore  they  were  never  husband  and  wife.         3  Keb.  490- 
^  ^  S.  P.  admitted 

Sir  John  Savil's  case,  who  was  convicted  of  manying  a  second  wife.    [Broughton  v. 

larpcr,  a  Ld.  Raym.  75a.  S.  P.     a  T.  R.  a63.  S.  P.] 

II  So,  in  an  action  brought  by  a  woman  as  feme  sole,  the  de-  Bentley  y.  . 
fendant  cannot  call  the  plaintifl's  husband  to  prove  her  married,  Co^k,  cited im 
thereby  to  nonsuit  her.  a  T.  K.  a  j. 

So,  where  an  action  is  brought  by  or  against  the  husband,  or  Winsmore  v. 
•  o        J  b  '  Greenbank, 
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by  the  husband  and  wife  jointly  in  right  of  the  wife,  the  decla- 


Willes,  577. 

Alban  v. 

Pritchett, 

6  T.  R.  680.       Hall  V.  Hill,    z  Str.  1094.    I"   an   action  of   trespass   against  a  husband 

and  wife,  the  wife's  confession  of  a  trespass,  committed  by  her,  cannot  be  given  in  evidence 

to  affect  the  husband.     Per  Gur.  in  Denn  v.  White,  7  T.  H.  112. 


rations  of  the  wife  are  not  evidence  against  him. 

an 


Bull.  N.  P.  28. 
Willes,  577. 


Davis  V.  Din- 
woody,  4T.R. 
678. 


Tilcy  V.  Cow- 
ling, I  Ld. 
Raym.  744. 
Bull.  N.  P. 

M3' 


R.  V.  Lecker, 

5  Esp.  107 
R.  V.  Frede- 
rick, a  Str. 
1094.  S.  P. 

Maiy  Gri^g*s 
case,  SirT. 
Raym.  i. 
Broughton  v. 
Harper,  2  Ld. 
Raym.  752. 
R.  V.  Cliviger, 
a  T.  R.  263. 
(a)  R.  V. 
Cliviger,  ubi 
supra. 


Monroe  v. 
Twisleton, 
cited  in 
Aveson  v. 
Lord  Kinnaird 


In  an  action  for  criminal  conversation  with  the  wife,  the  wife's 
letters  to  the  defendant  are  not  evidence  for  the  defendant  against 
the  husband,  nor  is  her  confession  evidence  for  the  husband 
against  the  defendant :  but  conversations  between  her  and  the 
defendant  are  evidence  against  him. 

In  an  action  by  a  trustee  in  a  marriage  settlement  against  a 
sheriff  to  recover  the  value  of  certain  goods  sold  by  him  under 
an  execution  against  a  third  person,  that  person  was  not  ad- 
mitted to  prove  on  the  part  of  the  plaintiff,  that  the  goods  had 
been  conveyed  to  the  use  of  his  (the  witnesses)  wife. 

In  trover  by  a  carrier  for  a  box,  which  had  been  delivered  to 
the  defendant  by  mistake,  the  plaintiff  called  the  owner's  wife  to 
prove  what  the  box  contained.  But  Holt  C.  J.  refused  to  hear 
her  testimony,  on  the  ground,  that  the  verdict  in  that  action, 
with  oath  of  what  the  carrier's  witness  swore,  might  be  given  in 
evidence  to  prove  the  value  of  the  goods  in  a  subsequent  action 
brought  by  the  husband  against  the  carrier. 

On  a  prosecution  against  several  persons  for  a  conspiracy, 
Lord  EUenbormtgh  refused  to  admit  the  wife  of  one  of  the 
defendants  to  be  a  witness  for  the  others ;  a  joint  offence  being 
charged,  and  an  acquittal  of  all  the  other  defendants  being  a 
ground  of  discharge  for  the  husband. 

The  husband  and  wife  are  not  allowed  to  give  any  evidence 
that  may  directly  criminate,  or  even  tend  to  criminate,  each 
other.  Thus,  if  an  actual  marriage  has  been  proved  between 
two  persons,  a  woman  cannot  be  suffered  to  prove  an  antecedent 
marriage  between  herself  and  one  of  the  parties,  the  consequence 
of  which  might  be  a  prosecution  for  bigamy.  And  it  has  been 
laid  down  by  Ashhitrst  J.  (a)  that  if  a  witness  has  been  examined  to 
a  material  fact  in  a  cause,  which  from  its  nature  must  have  been 
known  to  him,  (as,  for  example,  to  his  own  marriage,)  his  wife 
cannot  be  called  by  the  same  party  to  contradict  him,  as  such 
evidence  might  lead  to  a  charge  of  perjury,  and  cause  the  hus- 
band to  be  apprehended. 

Even  after  a  dissolution  of  the  marriage  for  adultery,  the  wife 
is  not  admitted  to  give  any  evidence  which  would  have  been  ex- 
cluded, if  the  marriage  had  continued.il 
,  6  East,  19a. 


{b)  Vide  Sid. 
431.    {c)Cto, 
Car.  488. 
^ulwood's 
case.    Vent. 
243-4.  4  Mod. 
g.    Stra.  6^z* 


But  some  exceptions  have  been  allowed  to  this  general  rule, 
especially  in  cases  of  {b)  evident  necessity ;  and  therefore  it  hath 
been  (c)  adjudged,  and  is  the  constant  practice  at  this  day,  that 
on  an  indictment  for  a  forcible  marriage  grounded  on  the  3  H.  7. 
c,  2.  the  wife  may  be  a  witness  against   the  husband.      So, 

where 
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where  (a)  husband  or  wife  has  cause  to  demand  sureties  of  the  (a)  a  Hawk. 

peace  against  the  other.  P.C.c.46.}i6. 

Also,  in   Lord  Audlci/%  case,  who  held  his  wife's  hands  and  Hutt.  ii6. 

legs,  while  his  servant,  by  his  command,  ravished  her,  the  wife  »  Hawk. 

was  admitted  an  evidence.  *  n*  5*  y* 

ButinRaym.i. 

this  case  is  denied  to  be  law ;  and  in  Vent.  244.  it  is  doubted  of  by  my  Lord  Ch.  Just.  Haie^ 

because  here  is  a  wife  dejure,  and  so  not  like  the  ca«e,  where  a  woman  is  admitted  to  prove 

a  forcible  marriage. 

Also,  in  [b)  Raym.  i,  it  is  said,  that  a  husband  and  wife  may  {b)  Raym.  i. 
be  witnesses  against  each  other  in  treason  :  but  the  contrary  is  (<^)  Brownl. 
adjudged  in  (.)  .  Brownl.  V^:C^^,^ 

a  Hawk.  P.  C.  c.  46.  J  16.  note,  seems  to  agree. 

[And  by  stat.  21  J.  i.e.  19.  §  6.  the  wife  of  a  bankrupt  may  1  Brownl.  47. 
be  examined  by  the  commissioners  for  the  discovery  of  his  estate : 
the  contrary  whereof  was  holden  to  be  law  before  the  pkssing  of 
that  act  of  parliament.] 

II  Upon  an  appeal  against  an  order  of  bastardy  in  the  case  of  R.  v.  Reading, 
ft  married  woman,  she  was  admitted  to  be  a  competent  witness  ^'  *®™P' 
to  prove  her  criminal  connection  with  the  appellant,  though  her  R.^jg^cH 
husband  was  interested  both  in  the  question  and  in  the  event  of  Andr.  8. 
the  cause,  because  a  fact  so  secret  in  its  nature  can  scarcely  ever  R.  t.  Luffe, 
be  proved  by  other  evidence.     But  this  is  only  {d)  from  the  ne-  ?.?^^**  ^^' 
cessity  of  the  thing:  she  is  not  competent  to  prove  any  other  Ro^tg  iWUs. 
fact,  as,  non-access,  which  other  witnesses  may  be  supposed  ca-  340.  R.v.Kca, 
pable  of  proving.  11  East,  13a. 

Upon  an  appeal  against  the  removal  of  a  woman  as  the  widow  R.  v.  Bramlcy, 
of  A.  B.  deceased,  prima  Jade  evidence  of  the  marriage  liaving  6  T.  R.  330. 
been  produced  on  the  part  of  the  respondents,  the  woman  was 
holden  to  be  a  competent  witness  on  the  part  of  the  appellants, 
to  disprove  the  marriage. 

On  a  motion  to  set  aside  an  award  one  of  the  grounds  of  the  Campbell  r. 
application  was,  that  the  arbitrator  had  rejected  the  evidence  of  Twemlow, 
a  woman  called  on  the  part  of  the  plaintiff,  who  had  cohabited  ^  ^"^^  ^** 
with  him  for  several  years,  and  passed  as  his  wife,  but  who 
would  have  stated,  that  she  had  never  been  married  to  him. 
The  point  was  much  argued  at  the  bar.  The  Court,  consider- 
ing it  as  a  doubtful  question,  declined  giving  any  opinion,  as  it 
was  unnecessary  for  the  determination  of  the  case;  and  they  re- 
fased  the  motion  on  the  ground  that  the  opinion  of  the  arbitrator 
was  final  and  conclusive,  all  matters  both  of  law  and  fact  having 
been  left  to  his  discretion.  Richards  B.  cited  a  case  before  Lord 
Keni/on  on  the  Ckestei'  Circuit  in  the  year  1782,  where  on  a 
trial  for  forgery  the  prisoner  called  a  woman  as  his  witness, 
whom  he  had  himself  in  court  represented  to  be  his  wife,  but, 
afterwards,  on  hearing  an  objection  taken  to  her  competency, 
denied  that  she  was  married  to  him,  and  Lord  Kenyon  refused 
to  admit  her  evidence. 

A  wife  has  been  allowed  to  be  a  witness  in  an  action  between  Williamir. 
third  persons  not  immediately  affecting  the  husband's  interest,  Johnson, 

9t  though  ^S^^-^^^- 
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Bull.  N.  P.       though  her  evidence  might  expose  him  to  a  legal  demand ;  as, 

287.  S.  C.         in  an  action  between  third  persons  for  goods  sold  and  delivered, 

to  prove  the  goods  sold  not  on  the  credit  of  the  defendant,  but 

on  that  of  her  husband.  1| 

Salk.  289.  [But  no  other  relation  is  excluded,  because  no  other  relation  is 

Str.  925.  absolutely  the  same  in  interest :  therefore  in   Pendrel  and  Pen- 

drel,  before  Lord  Kaymond^  which  was  an  issue  out  of  Chancery 

to  try  whether  the  plaintiff  were  heir  to  T,  0.,  the  marriage  and 

birth  being  admitted  by  order,    the  mother  was  admitted   to 

Str.  940.  prove  the  father  had  access  to  her.     So,  in  Lomax  and  Lomax, 

before  Lord  HardwicJce,  the  mother  was  admitted  to  prove  the 

marriage ;  and  in  an  ejectment  against  Sarah  Brodie  at  Hereford 

1 744,  Mr.  J.  Wright  admitted  the  father  to  prove  the  daughter 

legitimate ;  her  title  being  as  heir  to  her  mother. 

April  22d,  In  Lord  Valentia^s  case  in  the  House  of  Lords,  where  the 

^771*  question  was,    whether  the  Earl  of  Anglesea  was  married  to 

the  Countess  Dowager  of  Anglesea^  on  15  th  September  174I5 

prior  to  the  birth  of  Lord  Valentia  their  son,  who  was  born  in 

1 744,  the  countess  dowager,  having  no  interest,  was  admitted 

Goodright  v.     to  prove  the  fact  of  the  marriage.     So,  where  the  question  was, 

Moss,  Cowp.     whether  the  lessor  of  the  plaintiff  was  the  legitimate  son  of 

^^^*  Francis  and  Mary  Stephens,  or  was  born  of  Mary  before  their 

marriage;  the  court  determined,  that  genefal  declarations  by 

the  parents,  and  the  answer  of  the  mother  in  Chancery,  were 

good  evidence,  after  the  death  of  such  parents,  to  prove  that  the 

lessor  of  the  plaintiff  was  born  before  marriage.     But  they  shall 

not  be  permitted  to  say  after  marriage  that  they  have  had  no 

connection,  and  therefore  that  the  offspring  is  spurious,  more 

Rex  v.  Rook,   especially  the  mother,  who  is  the  offending  party.    But  the  wife, 

I  Wils.340.      as  we  have  seen  above,  may  be  permitted  to  prove  the  fact  of 

inff^8  G.T  '    a^iiltery  with  her,  though  not  to  prove  the  baron  had  no  access. 

per  Ld.  Hardivicke, 

I  Wils.  zi^.  A  father  who  was  a  freeman  of  a  borough  by  servitude,  was 

admitted  to  prove  the  custom  whereby  his  son  was  entitled  to  his 
freedom  as  eldest  son  of  a  freeman.  —  If  a  legacy  be  given  to  a 
son,  a  father  may  be  a  witness  to  prove  the  will.    Per  cur,  ihid,'] 

2.  Whether  a  Judge  or  a  Juror  may  he  a  Witness. 

(a)  %  Hawk.  It  seems  (a)  agreed,  that  it  is  no  exception  against  a  person*s 

F'  ^*  ^'fk\     g^^''"o  evidence,  either  for  or  against  a  prisoner,  that  he  is  one 

t^l'r»\oo'lr.^r.  of  thc  U))  ludffes  who  is  to  try  him ;  and  therefore  in  the  case  of 
commissioner,    ,  s  tt    y  ^       pi  "^.i  ••        c        1  -i 

by  virtue  of  a   (^)  Jriacker,  two  01  the  persons  in  the  commission  lor  the  trial 

commission      Came  off  from  the  bench,  and  were  sworn  and  gave  evidence, 

out  of  Chan-     and  did  not  so  up  to  the  bench  again  durinor  his  trial, 
eery,  may  mm-  o       j.  00 

self  be  examined  as  a  witness  at  the  commission,  but  then  he  must  be  examined  first  by  the 
other  commissioners,  after  which  he  may  proceed  in  the  execution  of  the  commission. 
1  ph.  Ciu  79.    (c)  Kelynge,  12.    Sid.  133.    Style,  %zz. 

Nor  is  it  any  exception  to  a  witness,  that  he  is  one  of  the 

jurors ;  but  then  he  is,  if  called  upon,  to  give  his  evidence  on 

f  3  oath 
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oath  openly  in  court,  and  not  to  be  examined  privatdy  by  hi§ 
companions. 

3.   JV/tetker  a  Coutisely  Attornei/,  or  Solicitor,  may  be  a  Witness 
agai?ist  his  Client, 

It  seems  agreed,  that  {a)  counsellours,  attornies,  or  solicitors  Style,  449. 
are  not  obliged  (b)  to  give  evidence,  or  to  discover  such  matters  ^^^'  sos- 
as  come  to  their  knowledge  in  the  way  of  their  profession  ;  for  ,  ?')i.;  ^tl'u 
by  the  duty  ot  their  offices  they  are  obliged  to  conceal  their  same  rule  ex- 
clients*  secrets ;  and  every  thing  that  they  are  entrusted  with,  is  tends  to  a 
(c)  sub  sigillo  corifessoris :  for  were  it  otherwise,  no  person  could  scrivener  who 
ever  with  safety  employ  a  counsel,  ^r.  cTun^^  or^ 

attorney.  Skin.  404.  [And  to  a  person  who  acts  as  interpreter  between  the  attorney  and 
client.  Madam  du  Barre*s  case,  4  T.  R.  756.  {b)  In  i  Ves.  63.  Lord  Chancellour  Ifardwicke 
is  made  to  say,  "  that  though  an  attorney  or  counsel  concerned  for  one  of  the  parties,  may, 
"  if  he  pleases,  demur  to  his  being  examined  as  a  witness;  yet  if  he  consents,  tne  court  will 
"  not  refuse  the  reading  of  his  depositions :  that  the  objection  had  been  often  made ;  and 
"  though  some  particular  judges  had  doubted,  it  was  always  over-ruled."  It  should  seem 
from  hence  as  if  the  right  to  object  were  the  privilege  of  the  attorney,  not  of  the  client; 
whereas  nothing  is  clearer  than  that  the  obligation  to  silence  is  for  the  sake  of  the  latter,  not 
of  the  former.  Bull.  N.  P.  284.  So  far  from  the  right  to  object  being  in  the  attorney,  the 
court  takes  upon  itself  to  stop  the  witness,  whenever  it  discovers  an  anxiety  in  him  to  reveal 
the  confidential  communications  of  his  client.  4  T.  R.  759.  a  Ves.  jun.  189.  Nor  is  it  true, 
that  a  court  of  equity  will  not  refuse  the  reading  of  the  depositions  in  such  case ;  it  will  not 
indeed  at  once  and  without  examination  merely  upon  this  ground,  suppress  the  whole  of  the 
deposition ;  but  it  will  direct  a  reference  to  the  Master,  and  will  expunge  such  part  as  he  shall 
find  to  be  matter  of  that  sort,  which  from  the  confidence  between  attorney  and  client  ought 
not  to  be  disclosed.  Sandford  v.  Remington,  a  Ves.  jun.  189.]  (c)  From  the  trust  and  con- 
fidence reposed  in  counsellours,  &c.,  it  has  been  established  as  a  rule  in. the  courts  of  equity, 
that  if  an  attorney  or  solicitor,  at  the  time  that  he  is  treating  for  his  client  about  a  purchase 
or  mortgage,  has  notice  of  a  prior  title,  such  notice  shall  not  affect  his  client,  though  notice 
before,  or  in  another  transaction  shall,  a  Vem.  474.  [But  it  seems  now  to  be  settled,  that 
luch  notice  to  a  man's  scrivener,  attorney,  agent,  or  counsel,  is  sufficient  notice  to  the  party 
himself.  Merry  v.  Abney,  1  Ch.  Ca.  38.  Brotherton  v.  Hatt,  a  Vem.  5  74.  Jennings  v.  Moore, 
Id.  609.  I  Br.  P.  C.  244.  S.  C.  Le  Neve  v.  Le  Neve,  3  Atk.  646.  Sheldon  v.  Cox,  Ambl.  624. 
The  notice,  however,  must  be  in  the  sanie  transaction.  The  examination  of  a  title  by  a  coun- 
sel or  solicitor,  on  a  former  occasion,  shall  not  be  such  a  constructive  notice,  as  to  affect  a 
client  in  a  subsequent  transaction.  Fitzgerald  v.  Falconberg,  Fitzg.  207.  Warrick  v.  Warrick, 
3  Atk.  291.    Ashley  v.  Baillie,  2  Ves.  368.     Steed  v.  \Vhitaker,  Barnard.  Ch.  Rep.  220.] 

But,  as  the  inconveniency  would  be  very  great,  if  a  counsel,  Vent.  197. 
4rc.  were  not  at  all  to  be  made  use  of  as  a  witness ;  (for  by  this  Sj""-  404- 
means  every  such  person's  evidence  may  be  taken  off  by  giving  ^^drews  ^^  ^ 
him  a  fee ;)  so  the  courts  have  come  to  this  mean,  viz.  upon  every  Cowp.  845. 
question,  to  ask  him  if  he  knew  it  of  his  own  knowledge,  or  from  Sancfrord  v. 
his  client,  <5'c.  for  though  the  oath  is  general,  to  swear  the  whole  Remington, 
truth ;  yet  the  intention  thereof,  and  of  the  law,  is  only,  that  he  jg^f^Lo^r^'Sg^ 
should  declare  what  he  knew  of  his  own  knowledge,  and  not  and  Seal's 
reveal  what  he  was  entrusted  with  by  his  client.     [Collateral  case.  Bull, 
facts,  and  acts  done  by  his  client  in  the  course  of  the  business  ^-  P-  ^84. 
in  which  he  has  been  employed,  he  is  bound  to  give  evidence  of:  ^atHnson 
nay,  an  attorney  has  been  obliged  to  prove  his  client's  having  ^  gtr.  uj,, 
jsworn  and  signed  the  answer  upon  which  he  was  indicted  for  conir, 
perjury,  (f/)] 

I!  So, 
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Spenccley  v.  |j  So,  the  attorney  of  one  of  the  parties  may  be  examined  as  to 

Schulenburgh,  i}^q  contents  of  a  written  notice,  which  has  been  received  by  him 
7  East,  35  7.      ^^  ^^^  course  of  the  cause  calling  upon  him  to  produce  papers. 
Duffin  V.  In  debt  upon  bond  the  plaintiff's  attorney  has  been  admitted 

Smith,  Peake's  ^.^  pj.Qyg  tj^at  the  bond  had  been  given  upon  an  usurious  con- 
N.P.C.  108.      .1*     ^-       „  &  r 

sideration.  || 

Cobden  v.  [It  hath  been  adjudged  too,  that  an  attorney  was  at  liberty  to 

Kendrick,  gjyg  evidence  of  a  conversation  between  him   and  his  client 

In  this^aie  *  touching  the  justice  of  his  suit,  after  a  writ  of  inquiry  executed 

the  communi-  on  an  interlocutory  judgment,  and  a  compromise  thereupon  ;  for 

cation  was  the  purpose  of  the  suit  having  been  obtained,  the  communication 

made  after  the  could  not  be  said  to  be  made  by  way  of  instruction  for  conducting 

suit  was  at  an     v 

end,anditwas  t^^C^^S^- 

thai  which  the  judgment  of  the  court  turned  upon.     Had  he  acquired  his  information,  pending 

tke  suit,  during  the  time  he  acted  as  attorney,  he  would  not  have  been  permitted  to  disclose 

it ;  for  in  that  case,  the  obligation  to  secrecy  continues  after  the  determination  of  the  suit, 

and  indeed  ceaseth  at  no  period  of  time.    4  T.  R.  759. 

Wilson  V.  So,    where   it   appeared   that   the  attorney  proposed  to  b* 

Rastall,4T.R.  examined,  though  cufifidentialli/ arid prq/bssio?iani/ consulted  v.\ih 

7^^'  by  one  of  the  parties,  in  parts  of  the  business  which  constituted 

the  subject-matter  of  the  suit,  was  yet  not  actually  employed  ai^ 

his  attorney  in  that  particular  cause,  it  was  adjudged,   that  he 

ought  to  be  examined,   for  that  the  privilege  of  a  client  only 

extends  to  the  case  of  the  acting  attorney  for  him. 

Duchess  of  This  privilege  is  confined  to  the  cases  of  counsel,  solicitor,  and 

Kingston's        attorney,  and  does  not  extend  to  any  other  professions.] 

case,  1 1  ou 

Tr.»43.    4  T.  R.  75«,  759. 

4.   Whether  Plaintiffs  or  Defendants  in  the  Cause  may  be  Wit- 
nesses, 

Norden  v.  ||  Where  one  of  several  co-plaintifls  comes  voluntarily  forward 

Williamson,      to  disprove  the  defendant's  liability  to  the  demand  made  upon 

I  Taunt.  378.    j^j,^^^    jjg  j^jjy  i^g  admitted,    with  the  consent  of  the   adverse 

party,  though  at  the  same  time  he  defeats  the  claim  of  those 
H^  ^  ^'k         ^^^^   jointly  sue   with  him.       For  if  such    plaintiff   were    to 

II  East  C7Q.  ^^^Q^G  a  declaration  against  his  interest  out  of  court,  evidence 
R.  V.  Whitley,  of  that  declaration  would  be  admissible  (fl),  and  the  proof  is 
Lower,  not  the  less  credible,  if^  with  the  defendant's  consent,  he  de- 
I  M.&  S.636.  eiares  the  same  thing  upon  oath  at  the  time  of  the  trial.  H 

Sid.  441.  but  In  an  action  of  trespass  against  several  persons,  one  of  them, 
for  this  vide  whom  the  plaintiff  designed  to  make  use  of  as  a  witness,  was  by 
Savil '^^'^^^  mistake  made  a  defendant;  and  on  motion  tlie  court  gave  him 
aR0.Abr.685.  leave  to  omit  him,  and  have  his  name  struck  out  of  the  record, 
Sid.  »37.  though  after  issue  joined,  in  order  to  have  the  benefit  of  his 

testimony. 
Bull.  Ni.  Pri.         [And  therefore,  where  in  an  information  for  a  misdemesnour, 
*^-^'  the  attorney  general  ( Trevor)  offered  to  examine  a  defendant 

for  the  king,  which  the  court  would  not  permit,  he  entered  a- 

noli  prosequi^  and  then  examined  him. 

So, 
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So,  where  two  were  indicted  for  an  assault,  and   one  sub-  Rex  v. 
tiiitted,  and  was  fined  one  shilling,  tlie  Chief  Justice  admitted  Fietcher» 
him  as  a  witness  for  the  other.]  '    ^^'  ^*^* 

II  But  on  a  joint  indictment  against  several  for  a  misdemesn-  R.  v.  Lafone, 
our,  a  defendant,  who  suffers  judgment  to  go  by  default,  cannot  5  Esp.  N.P.C. 
be  a  witness  either  for  the  others  or  against  them.     So  on  a  J/^p   ""  * 
joint   contract.     Seciis  in   trover,  as  he  is  not  liable  to  the  costs  chapman  v. 
of  the  issue  tried  against  the  other,  and  is  not  himself  released.  Graves, 
whatever  may  be  the  event  of  the  suit.||  (a)  2  Campb. 

•^  ^   ^  N.P.C.333.n- 

Brown  V.  Fox,  Exeter  Summ.  Ass.  1789,  coram  Lord  Kenyan^  Phil.  Ev.  62.  Brown  v. 
Brown,  4  Taunt.  752.  {a)  Ward  v.  Haydon,  2  Esp,  X.  P.  C.  SS2>'  ^^^'  *  Campb.  N.  P.  C. 
.134. 

[If  any  })erson  be  arbitrarily  made  a  defendant  to  prevent  his  Bull.  Ni.  Pri. 
testimony,  it  is  said,  that  if  nothing  be  proved  against  him,  he  ^85.    jjlf  no 
shall  be  sworn,  for  he  does  not  swear  in  his  own  justification,  ^^' |^^"|^^  ^ 
but  in  justification  of  another.     But  qucere^   whether    a  verdict  against  hira»  a 
should  not  be  first  taken  for  him?  co-<lefendant, 

it  is  true,  is 
entitled  to  his  discharge  as  soon  as  the  plaintiff  has  closed  his  case,  and  may  then  be  a  wit- 
aiess  for  the  others.      But,  if  there  is  any,  the  slightest,  evidence  against  him,  he  cannot  be 
discharged  before  the  rest,  and  the  case  must  go  altogether  to  the  jury.     Gilb.  Ev.  117. 
T?:'vcn  V.  Dunninjr,  3  Esp.  N.  P.  C.  25. || 

II Trespass  against  jL  and  B.  for  two  horses:  evidence  against  Gilb.  £t.  iiS. 
A,  as  to  one ;  and  the  question  is,  whether  he  may  be  a  witness 
against  B.  in  relation  to  the  otlier :  and  it  seems,  that  if  it  were 
the  same  fact,  and  the  trespass  committed  at  the  same  time  and 
place,  he  may  not  be  a  witness,  because  he  swears  to  discharge 
himself.  But,  if  it  were  not  the  samb  fact,  but  two  distinct 
trespasses  at  different  times  and  places,  arbitrarily  joined  in  the 
same  declaration,  then  they  may  be  witnesses  one  for  the  other, 
because  the  oath  of  one  of  them  has  no  influence  on  the  fact  laid 
to  his  charge,  but  merely  goes  in  discharge  of  the  other.  || 

If  a  material  witness  tor  the  defendant   in  ejectment  be  also  Dormer  and 
made  a  defendant,  the  right  way  is  for  him  to  let  judgment  go  by  Fortescue, 
default :  but,  if  he  plead,  and  by  that  mean  admit  himself  to  be  ^.*  ^  ^-  *• 
tenant  in  possession,  the  court  will  not  afterward,  upon  motion, 
strike  out  liis  name.     But  in  such  case,  if  he  consent  to  let  a 
verdict  be  given  against  him  for  as  much  as  he  is  proved  to  be  in 
possession  of,  there  seems  to  be  no  reason  why  he  should  not  be 
a  witness  for  another  defendant. 

In  trespass,  the  defendant  pleaded  in  bar  of  the  action  that  Poplet  v. 
i2.  M.  named  in  the  simul  cum  paid  the  plaintiff*  a  guinea  in  satis-  Jar^es,  Tr. 
faction,  and  issue  was  joined  thereon :  the  defendant  produced  ^  ^'  *' 
i2.  M.  and  per  Eyre  C.  J.  he  may  be  examined,  for  what  he  is 
.  now  to  prove  cannot  be  given  in  evidence  in  another  action,  and 
in  effect  he  makes  himself  liable  by  swearing  he  was  concerned 
.  in  the  trespass. 

But,  if  the  plaintiff"  can  prove  the  persons  named  in  the  $imul  Reason  v.  £w- 
cum  in  trespass  guilty,  and  parties  to  the  suit,  which  must  be  by  ^"^»  "•  ^' 
producing  the  original  or  process  against  them,  and  proving  an  ^^^^j^t. 

Vol.  III.  P  ineffectual 
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ibid.    Hill.v.    ineffectual  endeavour  to  serve  them,  or  that  the  process  was  lost, 

Fleming,  Ca.    the  defendant  shall  not  have  the  benefit  of  their  testimony.] 
temp.  Hardw.  ^ 

264.     Lloyd  V.  Williams,  Id.  123. 

a  Chan.  Ca.  According  to  the  law  and  practice  in  the  courts  of  equity,  de- 

a  14-    Vern.      fendants  in  a  cause  may  be  witnesses,  for  they  are  forced  into  the 
^30-  cause;  and  if  their  being  made  parties  should  absolutely  invali- 

date their  testimony,  it  would  be  in  the  power  of  any  one  who 
\  had  a  mind  to  oppress  another,  to  deprive  him  of  his  defence, 

by  making  the  most  material  witnesses  defendants  in  the  suit ; 
and  therefore  any  of  the  defendants  to  a  suit  may  be  examined 
as  witnesses,  saving  just  exceptions  to  their  credit. 
Vern.  230.  But  plaintiffs  cannot  examine  each  other  as  witnesses  in  the 

Abr.  Eq.  225.  cause ;  because,  if  the  cause  miscarries,  the  plaintiffs  will  be 
liable  to  costs,  and  therefore  their  swearing  is  to  exempt  them- 
selves. 

And  the  practice  is,  that  if  a  plaintiff  wants  to  examine  a  de- 
fendant as  a  witness,  he  must  obtain  an  order  by  motion  or  pe- 
tition for  that  purpose.  This  order  is  of  course,  and  must  be 
served  on  the  adverse  party's  clerk  in  court.  The  defendant  too 
may  obtain  the  like  order  to  examine  a  co-defendant  as  a  witness 
for  him.  But  all  these  orders  are  upon  a  suggestion,  that  the 
defendant  is  not  concerned  in  point  of  interest  in  the  matters  in 
,  question,  and  they  are  never  granted  but  with  a  clause  of  saving 

just  exceptiojis  to  the  other  side  ;  and  these  must  be  made  at  the 
hearing  of  the  cause.  The  order  for  examining  a  defendant 
must  be  produced  at  the  commission-office,  or  in  the  examiner's, 
when  the  defendant  attends  to  be  examined,  for  without  it  he 
cannot  be  examined,  as  it  is  by  virtue  of  that  order,  and  the 
aythority  given  them  by  the  court,  that  they  are  empowered  to 
examine  him,  and  they  caimot  do  it  otherwise. 
Walker  v.  |1  An  order  may  be  made  on  the  motion  of  the  defendant  to 

Wii^field,  examine  a  plaintiff,  saving  just  exceptions;  the  plaintiff  con- 
^^  senting  to  be  examined.  || 

5.   Whether  an  Accomplice  in  a  Crime  mai/  be  a    Witness  for  or 
t      t  ^      ,r  against  his  Companion, 

J   In  ^'-■ 
■^-jj--jA.        "  As  to  this,  the  following  particulars  are  laid  down  as  law  by 

(a)  a  Hawk.  Mr.  Serjeant  {a)  Harjokins :  1st,  That  it  hath  been  long  settled, 
P.  C.  c.  46.  tiiat  it  is  no  exception  against  a  witness,  that  he  hath  confessed 
y  *  himself  guilty  of  the  same  crime,  if  he  hath  not  been  indicted 

for  it ;  for  if  no   accomplices  were  to  be  admitted  as  witnesses, 
it  would  be  generally  impossible  to  find  evid«ice  to*  convict  the 
greatest  offenders. 
[It  was  at  one        Also,  it  hath  been  often  ruled.  That  accomplices,  who  are  in- 
time  doubted,  dieted,  are  good  witnesses  for  the  kinsr,  until  they  be  convicted, 
whether  the  .  t>->  j 

evidence  of  an  accomplice,  unconfirmed  by  any  other  evidence  that  could  materially  affect  the 
case,  were  sufficient  to  warrant  a  conviction?  But  it  is  now  settled,  that  an  accomplice  is  a 

competent 
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competent  witness;  and  that  a  conYiction,  supported  by  bis  testimony  alone,  is  perfectly 
legal.  Atwood*s  case,  Leach's  Cases,  365.] 

Also  it  hath  been  adjudged,  that  such  of  the  defendants  in  an 
miorniation,  against  whom  no  evidence  is  given,  may  be  wit- 
nesses for  the  others. 

It  hath  also  been  adjudged,  that  where  A,^  B.,  and  C.  are 
sued  in  tliree  several  actions  on  the  statute,  for  a  supposed  per- 
jury in  their  evidence  concerning  the  same  thing,  they  may  be 
good  witnesses  in  such  actions  for  one  anotlier. 

[It  hath   been  adjudged,  that  a.  parttceps  a' imints  is  a  good  Bull.  Ni.  Pri. 
witness  for  the  plaintiff  in  trespass ;  though  he   is  left  out  on  *86.    Say. 
purpose  to  make  him  a  witness,  and  a  recovery  against  the  de-     ^^'  *^®" 
fendants  in  the  action  is  a  good  bar  as  to  him. 

In  an  information  for  bribery  at  an  election  on  the  stat.  2  G.  2.  Bush  v.  Raw- 
the  person   bribed,  and  who   had  taken  the  bribery-oath,  was  ^i^g,  Say.  Hep. 
called  as  a  witness.     He  was  objected  to  as  a  particeps  criminis,  2^*\,y*Lord 
and  on  the  ground  that  the  tendency  of  his  evidence  was  to  Mansfield, 
discbarge  himself,  as  the  statute  exempts  from  the  penalty  any  Cowp.  199. 
person  discovering  another  guilty  of  the   offence.     But  it  was  Snead  v.  Ho- 
holden,  that  a  particeps  aiminis  was  in  many  cases  a  good  wit-    ^°^°">     "  ^' 
ness  even  to  obtain  a  reward  or  pardon  for  himself:  that  unless 
a  particeps  criminis  was  admitted  as  a  witness,  the  statute  would 
be  of  no  avail,  as  such  transactions  are  generally  matters  of  se- 
crecy ;  and  Dennison  J.  cited  a  case,  wherein  C.  J.  Eyre  ad- 
mitted such  a  witness. 

So,  where  a  clerk  had  embezzled  money  and  notes,  the  pro-  Clerk  v.  Shee, 
perty  of  his  master,  which  he  had  laid  out  with  the  defendant  in.  Cowp.  197. 
illegal  insurances  in  the  lottery ;  on  an  action  brought  by  the 
master  to  recover  the  money  and  notes,  the  clerk  was  allowed^ 
on  receiving  a  release,  to  be  a  good  witness  to  prove  that  they 
Lad  been  so  disposed  of  by  him.] 

II A  person,  who  has  set  his  name  as  a  subscribing  witness  to  7  T.  R.  604. 

a  deed  or  will,  may  be  a  witness  to  prove  the  instrument  a  ^^^*  ^^^^* 

c  n  '95-  3  Burr, 

forgery.  II  j^^^. 

6.  HoX!o  far  a  Person  is  disabled  from  being  a  Witness  in  respect 
of  his  having  been  attainted  or  convicted  of  a  Crime. 

It  seems  now  agreed,  that  a  conviction,  and  therefore  a  for-  %  Hawk.  P.  C. 
tiori  an  attainder  or  judgment  of  treason,  felony,  piracy,  pra^-  c.46.  ^  19.  and 
munire,  or  perjury,  or  of  forgery  on  5  Eliz.  c.  14.  and  also  a  jf^^es^h^e    " 
judgment  in  attaint  for  giving  a  false  verdict,  or  in  conspiracy  at  ^^q^,    (a)  [A 
the  suit  of  the  king  (a),  and  also  judgment  for  any  crime  what-  conviction  of 
soever  to  stand  in  the  pillory,  or  to  be  whipped  or  branded,   any  crime 
(b)  being  in  a  court  which  had  a  jurisdiction,  are  good  causes  of  "^^"^^^ 
exception  against  a  witness,  while  they  continue  in  force.  the  aimen 

falsi  incapacitates  a  man  from  being  a  witness,  therefore  conspiracy,  barratry,  &c.  Priddle's 
case,  Leach's  Cases,  349.  (6)  It  is  now  settled,  that  it  is  the  infamy  of  the  crime  which  destroys 
the  competency  of  a  witness,  and  not  the  nature  or  mode  of  the  punishment.  Pendock  v. 
Mackender,  2  Wils.  18.] 

P  2  But 
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2  Hawk.  P.  C.  But  no  such  conviction  or  juogment  can  be  made  use  of  to 
c.  46.  §.  20.  this  purpose,  unless  the  record  be  actually  produced  in  court  {a). 
(a)  [And  it  is  ^jg^^  jj-  jg  ^  general  rule,  that  a  witness  shall  not  be  asked 
to  produce  the  any  question,  the  answering  to  which  might  oblige  him  to  accuse 
conviction  himself  of  a  crime,  and  that  his  credit  is  to  be  impeached  only 
alone;  it  must  by  general  accounts  of  his  character  and  reputation,  and  not  by 
be  followed  up  pj^^^fg  of  particular  crimes  whereof  he  never  was  convicted. 
ment  to  consummate  the  incapacity.     Cowp.  .^] 

2  Hawk.  P.  C.  It  is  also  agreed,  that  outlawry  in  a  personal  action  is  not  ^ 

c»46.  }  21-  good  exception  against  a  witness,  as  it  is  against  a  juror;  and 

^*f  h"  F^^  W  ^^^^^  ^  person  convicted  of  felony,  who  is  admitted  to  his  clerg}' 

Warwick  "^  one  and  burnt  in  the  hand  {b),  is  thereby  re-enabled  to  be  a  witness. 

French,  who 

had  been  convicted  of  manslaughter  and  allowed  his  clergy,  but  not  burnt  in  the  hand,  was 
holden  by  the  judges  not  to  be  a  competent  witness ;  for  that  though  the  statute  operates  as 
a  pardon ;  yet  the  words  are,  that  the  offender,  after  the  allowance  of  his  clergy  and  burning 
in  the  hand,  shall  be  enlarged  out  of  prison ;  and  therefore  both  conditions  are  precedent, 
and  until  they  are  complied  with,  the  party  remains  convict  of  felony,  and,  consequently,  his 
testimony  cannot  be  received.  3  P.  Wms.  456.  The  stat.  19  Geo.  3.  c.  74.  §  3.  substitutes  a 
discretionary  power  of  fining,  or  ordering  to  be  whipped,  felons  convicted,  and  liable  to  be 
^rnt  in  the  hand,  in  lieu  of  the  latter  nunishment ;  and  ordains,  that  such  fine  or  whipping 
shall  have  the  same  effect  in  restoring  them  to  their  credit.  But  felons  convicted  of  petty 
larceny  were  never  subject  to  burning  in  the  hand,  as  they  were  never  in  need  of  praying 
their  clergy.  There  was  tlierefore  this  inconsistency :  convicts  of  grand  larceny,  wno  had 
undergone  the  sentence  of  the  law,  were  competent  witnesses;  convicts  of  {)€tty  larceny,  who 
bad  also  undergone  the  sentence  of  the  law,  were  incompetent.  This  is  rectified  by  stat. 
3 1  Geo.  3.  c.  ss-  ^vhich  provides,  that  no  person  shall  be  an  incompetent  witness  by  reason  of  a 
conviction  for  petty  lai'ceny.     3  Wooddes.  286.  note.] 

2  Hcwk.  P.  C.        Also,  it  seems  agreed,  that  the  king's  pardon  of  treason  or 

c.  46.  §  22.  felony,  after  a  conviction  or  attainder,  restores  the  party  to  his 

Jllf  the  pardon  ^^^^^^^  ^^^j  j^  ^^^  j^^j^^^^^  ^  Chief  Justice  Holi,  that  the  king's 
is  conditional,  ,  .,,  ,     i-     1  m-  1  •  •       n       ^ 

the  perform-  pardon  will  remove  a  man  s  disabnity  to  be  a  witness  m  all  cases 

ance  of  the  whatsoever,  wherein  it  is  only  the  consequence  of  the  conviction 
condition  or  judgment  against  him,  and  not  an  express  part  of  the  judg- 

shlwn^^foron  ""^"^»  ^  ^^  ^^  "^  conspiracy  at  the  suit  of  the  king,  and  in  perjury 
that  depends     on  the  statute, 
all  its  efficacy. 

2  Hawk.  P.  C.  c.  37.  §  45.  Burridge*s  case,  3  P.  Wms.  485.  The  pardon  itself  under  the 
great  seal  must  be  produced.  A  warrant  under  the  privy  seal,  or  sign  manual,  is  not  sufficient, 
as  it  is  not  of  it&elf  a  complete  irrevocable  pardon.     Gully's  case,  Leach*s  Cr.  Ca.  ii6.f| 

a  Hawk.  P.  C.       It  hath  been  ruled  that  a  conviction  of  peijury  doth  not  disable 
^•46.  §  23.       a  man  from  making  an  affidavit  in  relation  to  the  irregularity  of 
a  judgment. 

(B)  How  far  a  Person  is  disabled  from  being  a  Witness 
in  respect  of  his  being  interested  in  the  Success 
of  the  Cause, 

Co.Litt.6.       TT  has  been  always  (c)  held  a  sacred  and  inviolable  rule  of  evi- 

?  w^^?'.K-  dence  in  all  cases  (d)  whatsoever,  not  to  admit  the  testimony 

(c)  And  this       ^1:^-4.  1       •       •  1  i  .  ,  11  \ 

rule  has  been    ^*  ^  witness,  who  is  cither  to  be  a  gainer  or  loser  by  the  event  ol 

so  strictly  ad-  the  cause,  whether  such  advantage  be  direct  and  immediate,  or 

hered  to,  that  consequential  only. 

It  is  said,  that  tj^o^j, 
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though  a  witness  is  examined  an  hour  together;  yet,  if  in  any  part  of  his  evidence  it  appears 
that  he  was  a  party  interested,  the  court  will  direct  the  jury,  that  he  is  no  witness,  nor  his 
evidence  to  he  regarded,  a  Vern.  463.  [The  incompetency  of  a  witness  bv  reason  of  his 
being  interested,  may  be  ascertained,  either  by  examining  the  witness  liimself  on  a  voir  dire, 
or  bringing  other  proof,  whether  he  is  interested  in  the  event  of  the  suit ;  but  a  [)arty,  it  is 
said,  cannot  have  recourse  to  both  these  methods.  10  Mod.  151.  Ambl.  593-  Ca.  temp. 
Hardw.  ^s^-  ^^  was  formerly  the  rule  to  disallow  objections  to  the  competency  of  a  witness, 
as  too  late,  after  he  was  sworn  in  chief:  and  though  this  rule  is  in  some  measure  relaxed; 
still  the  objections  must  be  taken  at  the  trial,  i  T.  R.  yi^,  720.  4  Burr.  2256.  {d)  Henc«, 
he  who  is  bail  for  another  cannot  be  a  witness  for  him,  for  he  is  directly  and  immediately 
interested ;  for  if  a  verdict  be  given  against  the  principal,  he  becomes  mimediately  liable. 
2  Hawk.  P.  C.  c.  46.  §  24.  I  T.  R.  164.  So,  uprochein  ami,  by  whom  an  infant  sues,  can- 
not be  a  witness,  because  liable  to  the  costs.  Hopkins  v.  Neal,  2  Str.  1026.  Cluttcrbuck  v. 
Lord  Huntingtower,  i  Str.  506.] 

From  this  general  rule  several  doubts  and  difficulties  have 
arisen  with  regard  to  those  cases  where  the  party  may  be  said  to 
have  an  interest,  and  from  the  extreme  difficulty  attending  certain 
particular  cases,  this  matter  seems  in  several  instances  to  be  very 
unsettled,  and  any  information  upon  it  can  only  be  collected 
from  the  nature  and  circumstances  of  the  cases  themselves. 

It  has  been  held,  that  an  heir  apparent  may  be  a  witness  con-  Salk.  283. 
cerning  the  title  of  the  land,  for  the  heirship  of  the  heir  is  a  ^^-  l^^y"^- 
mere  contingency ;  but,  if  there  be  a  tenant  in  tail,  remainder  ly^Trebu,C.J. 
in  tail,  he  in  remainder  cannot  be  a  witness  concerning  the  title  [For  the  bare 

of  those  lands ;  for  he  hath  an  estate,  such  as  it  is.  possibility  of 

an  interest  in 
the  witness  will  not  exclude  his  testimony.  Hence,  a  liability  to  be  rated  to  the  poor  is  no 
objection  to  a  witness  in  questions  touching  an  existing  rate,  or  the  settlement  of  a  pauper. 
Rex  V.  Prosser,  4  T.  R.  17.  Rex  v.  South  Lynn,  5  T.  R.  664.  So,  a  co-obligor  in  a  bond 
to  the  ordinary,  under  22  &  23  Car.  2.  c.  10.  may  be  admitted  to  prove  a  tender  by  the 
administratrix.  Carter  v.  Pearce,  i  T.  R.  163.  So,  a  creditor  of  the  administratrix  is  admis- 
sible for  the  same  purpose.    Ibid.] 

It  seems  to  be  agreed,   that  one  commoner  («)  cannot  be  a  Skin.  174. 

witness  to  prove  the  right  of  common  in  an  action  brought  by  (rt)flfiheisisuc 

another ;  for  the  right  being  entire,  his  swearing  tends  to  entitle  ^?  ^"  ^  "S'^t 
-  .        ,  ,  tt  £D  '  o  ot  common, 

himselh  which  depends 

on  a  custom 

pervading  the  whole  manor,  the  evidence  of  a  commoner  is  not  admissible,  because,  as  it 

depends  on  a  custom,  the  record  in  that  action  would  be  evidence  in  a  subsequent  action 

brought  by  that  very  witness  to  try  the  same  right.   But  the  same  rei\son  does  not  hold  where 

common  is  claimedby  prescription  in  right  of  a  particular  estate;  for  it  does  not  follow,  that 

if  A.  has  a  prescriptive  right  of  common  belonging  to  his  estate,  that  B.  who  has  another 

estate  in  the  same  manor  must  have  the  same  right;  neither  would  the  Judgment  for  A.  be 

evidence  for  B.     Per  BtJler  J.  i.  T.  R.  302,  303.     So,  by  Lord  Holt,  in  i  Ld.  Raym.  731. 

If  A.,  B.,  C,  Z).,  and  E.,  claim  common  exclusively  of  all  others,  and  ^.'s  right  be  disputed, 

B.  may  be  a  witness  for  him,  for  it  tends  to  narrow  his  own  right.     But,  if  there  be  a  custom 

that  all  the  inhabitants  of  Blackacre  ought  to  have  common  there,  one  of  the  inhabitants  in 

that  case  cannot  be  a  witness.]     |jSo  in  an  action  on  the  case  by  a  commoner  against  the 

defendant  for  not  repairing  his  fences  contiguous  to  a  common,  where  one  of  the  points  in 

issue  was,  whether  the  defendant  was  liable  to  repair  by  reason  of  his  occupation,  it  was 

determined,  that  other  persons,  who  claimed  a  right  of  pasture  over  the  same  common,  m  er« 

not  competent  witnesses  for  the  plaintitF,  because  the  record  would  be  evidence  for  another 

commoner,  that  the  occupier  of  the  adjacent  land  was  bound  to  repair  this  fence ;  and  thou«ffi 

the  plaintiff  in  that  case  claimed  a  right  of  common  by  prescription,  in  right  of  a  particular 

messuage,  still  the  other  commoners,  in  whatever  right  they  might  claim,  would  have  a  common 

interest  in  casting  the  burthen  of  the  repair  of  this  individual  fence  upon  the  occuoier  of  the 

adjacent  land.    Anscomb  v.  Shore,  i  Taunt.  361. || 
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[So,  where  the  question  respected  the  rights  of  lords  of  cus- 
tomary manors,  the  lords  of  other  manors  were  deemed  in- 
competent witnesses,  because  the  question  concerned  a  general 
right.] 

II  So,  where  the  question  is,  whether  in  a  particular  parish  or 
vill  certain  things  are  generally  exempted  from  tithes,  or  subject 
only  to  a  modus,  no  persons,  who  would  be  subject  to  tithes,  if 
the  parson's  claim  were  to  be  allowed,  can  give  evidence  in 
support  of  the  modus  or  exemption.  || 

[A  tenant  in  possession  is  not  an  admissible  witness  to  prove 
the  estate  of  his  landlord,  for  this  would  be  to  uphold  his  own 
possession.  So  (a),  where  a  motion  was  made  to  admit  the  land- 
lord a  defendant  in  ejectment,  instead  of  the  tenant,  upon  an 
affidavit  that  the  tenant  was  a  material  witness,  the  court  refused 
it ;  because  the  tenant  was  liable  to  answer  for  the  mesne  profits, 
and  therefore  could  not  be  a  competent  witness.] 

II  But,  where  the  plaintiff  in  ejectment  had  made  out  a  p'im/i 
5  Taunt.  183.  j-^f^ig  case  against  the  defendant  as  tenant  in  possession,  it  was 
holden,  that  a  witness  called  on  the  part  of  the  defendant  was 
not  competent  to  prove  himself  the  real  tenant,  and  the  de- 
fendant only  his  bailiff;  for  the  verdict  would  have  the  effect  of 
turning  him  out  immediately;  which,  being  an  immediate  interest, 
outweighed  the  more  remote  effect  of  his  subjecting  himself  by 
his  testimony  to  an  action  for  mesne  profits.  || 

[If  two  persons  arc  contending  for  the  possession,  who  arc  to 
pay  rent  in  different  rights,  the  landlord  cannot,  in  that  case,  be 
admitted  as  a  witness  to  prove  the  demise  in  the  ejectment. 
But,  where  the  question  is  merely  touching  the  settlement  of  tlie 
tenant,  the  landlord  may  be  received  to  explain  the  terms  of  his 
demise.  So,  where  in  an  action  of  covenant  for  rent  upon  a 
lease  by  A,  to  B.y  the  point  in  issue  was,  whether  C.  (whose  title 
both  admitted)  demised  first  to  A,  or  to  another  person,  C,  was 
allowed  to  be  a  competent  witness  to  prove  that  point ;  for  the 
verdict  could  not  be  given  in  evidence  in  any  future  action  by  or 
against  him  being  a  record,  between  other  parties;  mid  it  appeared 
to  be  indifferent  to  him  whether  he  had  the  one  or  the  other  for 
his  tenant.] 

II  On  this  principle,  where  one  partner  drew  a  bill  in  the  part- 
nership firm,  and  gave  it  in  payment  to  a  separate  creditor  in 
discharge  of  his  own  debt,  it  was  holden,  that  in  an  action  by 
such  creditor  against  the  acceptor,  cither  of  the  partners  might 
be  called  on  the  part  of  the  defendant  to  prove,  that  the  partner, 
who  drew  the  bill,  had  no  authority  to  draw  it  in  the  name  of 
the  firm ;  and  that  the  bankruptcy  of  the  partners  would  not 
vary  the  question  as  to  the  competency  of  the  witness. 

Where  the  question  in  assumpsit  was,  whether  A,  B.  who 
had  received  money  due  from  the  defendant  to  the  plaintiff, 
received  it  in  the  character  of  agent  for  the  plaintiff,  it  was 
holden  that  A.  B.  might  be  called  for  the  defendant  to  prove  his 
agency,  as  he  was  liable  either  to  pay  the  money  received  or  to 
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had  a  stionger  interest  to  give  evidence  in  favour  of  the  de-  Brooke, 
fendaiit  than  of  the  plaintiif;  (since,  if  he  had  received  the  money  '*  T^""'*  ^^^' 
under  a  misrepresentation  of  his  own  character,  the  defendant  '^  ^^J^^*  *  9- 
might  recover  from  him  the  costs  of  the  action  then  depending, 
as  well  as  the  money,)  yet  it  was  holden,  that  the  possibility  of 
such  a  remote  interest  did  not  make  the  witness  incompetent. 

A  M'itness,  who  might  have  a  remedy  by  action  whether  the  Buckland  r. 
plaintiff  or  defendant  had  a  verdict,  was  considered  as  interested,  '^^'*^'*^' 
because  under  the  particular  circumstances  he  would  have  a  -^    *    '^^^' 
greater  diffieulty  in  the  one  case  than  in  the  other  to  enforce  the 
remedy.     But  Qji,]\ 

[It  hath  been  usual  in  actions  on  policies  of  insurance,  not  to  Ridout  v. 
admit  underwriters  on  the  same  policy  to  be  witnesses  for  each  %^hnson,  Bull, 
other.     But  this  is  now  treated  rather  as  an  objection  to  the  g^^^.  "*  gaker 
credit,  than  the  competency  of  the  witness.]  3T.R.a7. 

So,  where  the  master  of  a  ship  brought  an  action  against  the  skin.  174. 
custom-house  officers  for  refusing  to  clear  his  ship  and  re-deliver  Sands  v.  the 
his  cockets ;  it  was  held,  that  the  owners  of  the  goods  on  board  officer^ 
could  not  be  admitted  as  witnesses  to  prove  him  master,  <Jr.  for  ^^n  3^^.  '^^^ 
that  they  were  all  concerned  in  (a)  one  bottom,  and  in  one  mariner  may 
adventure.  be  admitted* a* 

a  witness  to 
prove  wages  due  to  another,  for  there  the  contracts  are  several.    Skin.  174.  seems  to  be 
admitted.    And  this  is  certainly  law,  and  every  day's  practice. 
« 

In  an  action  against  the  master  of  a  ship  for  so  negligently  Salk.  287. 
managing  the  ship,  that  it  ran  over  the  plaintifTs  barge ;  it  was  r"ie<i  by  Holt 
held,  that  the  pilot  could  not  be  a  witness,   because  he  was  p*   Jj,  jq^. 
answerable,  if  faulty  in  steering,  to  the  master,  {h)  (^)  But  he 

might  have 

been  released  by  the  master  and  owner,  and  made  a  good  witness. On  an  action  brought 

against  a  master  for  a  carman's  drivinir  his  cart  negligently,  per  gund,  ^c.  the  carman  was  ad- 
mitted witness  tor  his  master  on  shewing  a  release  from  him.  Jarvis  v.  Hayes,  Str.  108.3.  [But 
without  a  release,  the  testimony  of  the  servant  in  such  case  is  not  admissible.  Green  v.  The 
New  River  Company,  4  T.  R.  559.] 

The  master  of  a  ship  took  a  prize,  and  disposed  of  100  chests  Skin.  403. 
of  lemons  to  A,,  for  which  he  brought  his  action,  and  a  mariner  ph38.    [But 
was  allowed  to  be  sworn  as  a  witness,  though  it  appeared,  that  cases  where"^ 
by  the  Admiralty  law  he  was  to  have  a  share  of  the  prize ;  for  servants  and 
the  master  is  accountable  to  the  mariners  for  their  share,  which  sailors,  though 
they  shall  recover  from  him,  whether  he  recovers  in  this  action  parties  »nte- 
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essitate.  Inactions  by  informers  for  selling  coals  without  measuring  by  the  bushel,  the 
servants  are  witnesses  for  their  master,  notwithstanding  3  Geo.  a.  inflicts  a  penalty  upon  them 
for  not  doing  it ;  though  Eyre  C.  J.  did  on  that  account,  in  two  or  three  instances,  refuse  to 
receive  them.  Per  Lee  C.  J.  in  E.  I.  Company  v.  Gosling,  Bull.  N.  P.  289.  So,  where  the 
question  was,  whether  the  master  had  deserted  tlie  ship  without  sufficient  necessity,  a  sailor, 
who  had  given  a  bond  to  the  master  (as  a  trustee  for  the  company)  not  to  desert  the  ship 
during  the  voyage,  was  admitted  evidence  for  the  master,  it  appearing  all  the  sailors  entered 
into  such  bonds.  Ibid.  So,  if  a  man  pays  money  by  his  servant,  the  servant  may  be  a  witness 
from  the  necessity  of  the  thing.  Tybbakl  v.  Tregott,  4  Mod.  z6.  So,  where  a  son,  having  a 
general  authority  to  receive  money  for  his  father,  received  a  sum,  and  gave  it  to  the  de- 
fendant ;  the  son  was  admitted  as  a  good  witness  (his  testimony  being  corroborated  by  other 
circumstances)  for  his  father  in  an  action  of  trover  for  the  money,   i  Salk.  289.   So,  in  trover 
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against  a  pawn-broker,  the  servant,  embezzling  his  master's  goods  and  pawning  them,  will  he- 
admitted  to  prove  the  fact.  Mich.  1752.  C.  B.  at  Westminster ^  Bull.  N.  P.  290.  So,  in  an 
action  to  recover  money  from  a  lottery-office  keeper,  which  the  plaintiff's  clerk  had  embezzled 
and  paid  to  the  defendant  upon  the  chances  of  the  coming  up  of  tickets  in  the  state-lottery^ 
contrai'y  to  the  lottery  act,  the  clerk  was  admitted  as  a  witness  to  that  fact.  Clark  v.  Shee, 
Cowp.  197.  In  this  case  indeed  the  clerk  had  a  release  from  the  plaintiff  and  his  sureties: 
but  qn.  if  he  would  not  have  been  admissible  without  a  release?  So,  in  actions  by  masters 
for  assaulting  a  servant,  per  quod  servitiumy  &c.,  it  is  every  day's  practice  to  admit  the  servant 
as  a  witness  for  the  master.  Duel  v.  Harding,  i  Str.  595.  Lewis  v.  Fog,  2  Str.  944.  Code 
v.  Wartham,  Id.  1054.  Tullidge  v.  Wade,  3  Wils.  18.  SeeDunsley  v.  Westbrowne,  i  Str.  414. 

contr.^ So,  for  the  sake  of  trade  and  the  common  usage  of  business,  an  interested  servant 

will  be  admitted.  As,  a  porter  is  evidence  to  prove  a  deliven^  of  goods;  a  banker's  appren- 
tice to  prove  the  receipt  of  money.  Bull.  N.  P.  289.  So,  a  factor,  who  made  the  agreement 
between  the  parties,  was  allowed  to  be  a  witness  to  prove  the  contract,  though  he  was  to  have 
a  shilling  in  the  pound  ;  for,  as  factor  he  was  concerned  both  for  vendor  and  vendee,  was  a 
mere  go-between,  and  might  be  a  witness  for  either.    Dixon  v.  Cooper,  3  Wils.  407.] 

Hard.  331.  It  seems  agreed  clearly,  that  a  legatee  in  a  will  cannot  be  a 

a  Salk.  691.  witness  to  (a)  prove  the  (b)  will,  because  he  is  (c)  presumed  to 
hemav  be  a  ^  ^^  partial  in  swearing, for  his  own  (d)  interest. 

witness  against  the  will,  for  when  he  swears  against  the  will,  he  swears  against  his  own  in- 
terest, and  is  therefore  the  strongest  witness.     2  Salk.  691. So,  freemen  of  a  corporation 

were  allowed  witnesses  against  the  corporation.     2  Show.  146.    (b)  Yet  he  may  be  examined 

as  a  witness  to  prove  a  deed  or  other  thing  which  has  no  relation  to  the  will.  Style,  370. 

So,  if  the  parson  sues  one  of  his  parishioners  for  tithes,  who  pleads  a  modus ,  the  other 
parishioners,  though  they  cannot  be  witnesses  as  to  the  custom,  yet  they  may  be  witnesses  as 
to  the  value  of  the  tithes,  (c)  But,  if  the  legacy  be  so  inconsiderable,  as  that  he  cannot  be 
presumed  to  be  biassed  by  it;  as,  if  it  be  5^.  to  a  private  person,  or  5/.  to  a  nobleman,  it  is 
said  that  he  may  be  a  witness  for  the  will.  Vern.  254.  But  it  is  settled,  that  the  minuteness 
of  the  interest  is  no  answer  to  the  objection,  and  that  therefore  where  the  party  is  concerned 
in  interest,  though  never  so  small,  he  cannot  be  a  witness,  2  Vern.  317.  4  Burn's  E.  L.  95, 
Vent.  351.  (rf)  Where  a  witness  hath  a  legacy  by  the  will,  by  a  release  of  the  legacy,  though 
at  the  trial,  he  becomes  disinterested,  and  so  is  a  good  witness.  Sid.  315.  [See  tit.  "  WUU 
and  Testaments''^  (D),  and  25  Geo.  2.  c.  6.] So,  a  bankrupt,  who  has  assigned  and  re- 
leased all  his  estate  and  right  to  the  assignees,  may  be  examined  as  a  witness  for  them. 

a  Vern,  637. [But  in  a  qui  tarn  action  on  the  statute  of  usury,  against  the  assignee  of  a 

bankrupt  for  taking  usurious  interest  on  a  loan  of  money  to  the  bankrupt  before  his  bank- 
ruptcy, the  bankrupt  is  not  a  competent  witness  to  prove  the  offence,  if  he  has  not  obtained 
his  certificate,  or  re-paid  the  money ;  notwithstanding  he  is  ready  to  release  to  his  assignees 
all  benefit  which  may  arise  from  this  debt  in  particular,  and  all  claim  to  allowance  and  surplus 
in  general;  and  notwithstanding  the  assignee  has  proVed  his  demand  for  the  money  lent  under 
the  commission.    Masters  v.  Drayton,  2  T.  R.  496.]     Vide  infra,  219.  Smith  v.  Prager. 

Carth.514.  So,  if,/.  S,  devises  lands  to  y/.  and  the  will  is  signed,  scaled, 

Jc\mtnl''^t(fe  and  published  in  the  presence  of  the  said  A,  and  B.  and  C.  who 
tit.  Wills.         attested  the  same;  yet  this  is  no  good  will  to  pass  those  lands; 
,   Ld.Raym.507.  for  the  statute  of  frauds  requires  tnree  or  more  competent  wit- 
nesses, which  A.  cannot  be,  being  concerned  in  interest  as  de- 
visee of  the  lands. 
Mod.  107.  It  is  said  by  Hale  C.  J.  that  he  knew  it  to  have  been  adjudged, 

[An  executor  ^y^r^^^  j^^  executor  in  a  cause  {e)  concerning  the  testator's  estate, 
good  witness  ^^  ^^  ^^^^^  "^^  ^^^  surplusage  given  to  him  by  the  will,  may  be 
for  the  will.      a  witness  for  the  will. 

And  though  in  the  case  of  a  trustee,  it  hath  been  usual  to  have  a  release,  yet  that  is  not  ne- 
cessary, for  such  person  has  in  fiict  no  interest  to  release.  Nor  is  it  any  objection  to  an  exe- 
cutor's testimony,  that  he  may  be  liable  to  actions  as  executor  dc  son  tort.  Lowe  v.  JollifFe, 
I  Bl.  Rep.  365.  Holt  v.  Tyrrell,  i  Barnardist.  12.  Goodtitle  v.  Welford,  Dougl.  139.  Baillie 
V.Wilson,  4  Burr.  2254.  In  Goss  v.  Tracy,  Cane.  M.  1715.  Lord  Coivper  determined,  that 
a  grantee,  where  he  appears  to  be  a  bare  trustee,  is  a  good  evidence  to  prove  the  execution 
of  the  deed  to  himself,     i  P.Wms,  287.]    (e)  That  the  children  of  an  intestate  cannot,  by 

reason 
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reason  of  their  interest,  under  the  statute  of  distributions,  be  witnesses  in  any  thing  relating 
to  the  intestate's  estate.    Skin.  223. 

[An  informer  under  a  penal  statute,  who  is  entitled  to  part  of  Rex  v.  Stone, 
the  penalty,  cannot  be  admitted  a  witness  against  the  offender.]     »  Ld.  Raym. 

1545.  Rexv, 
Picrcy,  Andr.  18.  Rex  v.  Blaney,  Id.  240.  Rex  v.  Tilly,  i  Str.  ;,i6.  —  But  some  modern 
statutes  declare  tlie  informer  to  be  a  competent  witness;  as  the  act  of  32  G.  3.  c. 56.  $7.  for 
preventing  the  counterfeiting  of  certificates  of  the  characters  of  servants;  |)and  the  act  of 
33  G.  3.  c.  75.  5^  17.  which  regulates  hackney  coaches.  Where  a  statute  can  receive  no  exe- 
cution, unless  a  party  interested  be  a  witness,  there  he  must  be  allowed ;  for  the  statute  must 
not  be  rendered  ineffectual  by  the  impossibility  of  proof.  Gilb.  Ev.  114.  Thus  b>  2  G.  ». 
c.  24.  J  8.  against  bribery  at  elections,  the  legislature  in  giving  an  indemnity  and  discharge  to 
any  person  oflending  against  the  act,  who  shall  discover  any  other  oftiender  so  that  he  may  be 
convicted,  must  idso  have  intended  that  he  should  be  competent  to  give  evidence  at  the  trial ; 
and  therefore  in  an  action  for  the  penalties  he  has  been  admitted.  Bush  v.  Railing,  Say.  289. 
Mead  V.  Robinson,  Willes,  425.  Heward  v.  Shipley,  4  East,  182.  So,  in  a  prosecution  on 
aiG.  3.  c.  37.  against  exporting  machinery,  the  informer  is  competent.  R.  v.  Teasdale, 
3  Esp.  N.  P.  C.  68.  So,  on  a  prosecution  for  penalties  under  9  Ann.  c,  r4,  J  5.  the  loser 
of  money  won  at  cards  may  prove  the  loss.  R.  v.Luckup,  Willes,  425.  So,  on  a  prose- 
cution under  23  G.  2.  c.  13.  }  i.  for  enticing  artificers  to  go  out  of  the  kingdom,  the  prose- 
cutor is  a  competent  witness,  although  entitled  to  a  moiety  of  the  penalty.  R.  v.  Johnson, 
Id.  ibid.\\ 

llTlie   informer   under   the   statutes   of   17  G.  2.  c.  40.  and  R.  v.  Cole, 
9  &  10  W.  3.   c.  41.  against  any  person  for  having  naval  stores  Espin.N.P.C. 
in  his  possession   is  a  competent  witness  to  prove  the  fact ;  for  ^  ^* 
liis  interest  is  precarious,  the  court,  on  conviction,  having  a 
power  to  inflict  at  their  discretion  a  corporal  punishment,  or  to 
impose  a  fine.  || 

[The  plaintiff  had  been  appointed  husband  of  a  ship  by  a  deed  French  v. 
executed  by  all  the  joint  owners ;  by  which  deed  he  was  em-  Backhouse, 
powered  generally  to  lend  or  advance  money,  Sfc.  He  insured  ^  ""*  ^^ 
for  all  the  owners ;  and  brought  separate  actions  of  covenant 
against  two  of  them  :  they  were  each  of  them  charged  for  the 
amount  of  the  whole  sum  paid.  It  was  agreed  that  a  direction 
to  insure  given  by  one  part-owner  did  not  bind  rtie  rest,  without 
an  express  or  implied  authority  for  that  purpose  from  the  rest. 
The  plaintiff  did  not  pretend  that  any  express  general  direction 
to  insure  had  been  given  by  all  the  owners ;  but  insisted  that 
they  were  all  informed  of  it,  and  acquiesced  in  it,  and  called  a 
witness  to  prove  it.  This  the  defendant  denied,  and  offered  to 
disprove  it  by  calling  the  defendant  in  the  other  cause,  insisting, 
that  he  was  a  competent  witness,  because  he  was  not  interested 
in  the  event  of  this  suit,  for  that  each  of  the  two  causes  was  to 
stand  on  its  own  evidence.  But  Lord  Mansfield,  at  the  trial, 
and  afterwards  the  Court  of  K.  B.  rejected  this  witness  as  in- 
competent ;  for  unless  there  was  a  general  direction  to  insure,  the 
plaintiff  could  not  recover  in  this  action ;  and  a  verdict  against 
one  of  these  joint-owners  would  affect  the  other  of  them;  be- 
cause that  other  would  be  obliged  to  contribute,  ia)  («)  Accordii^ 

.  to  this  state- 

ment, the  court  considered  the  witness  as  interested  in  the  event  of  the  came;  though  Bxdler  J. 
in  the  case  of  Walton  v.  Shelley,  1  T.  R.  303.  treats  the  decision  as  having  proceeded  upon 
the  ground  merely  of  an  interest  in  the  question.  His  words  are,  "  In  that  case,  the  second 
"  defendant  was  certainly  not  interested  to  support  the  defence  in  the  first  cause ;  for.if  the 

«  plaintiff 
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plaintiff  had  recovered  in  that,  the  second  defendant,  who  was  offered  as  the  witness,  could 
not  have  been  charged  with  any  part  of  the  damages  recovered  in  the  first  action." 


Trelawney  v. 
Thomas, 
iH.BI.  303. 


Ball  V.  Bo- 
stock,  I  Str. 
575- 


I  T.  R.  164. 


Powell  V. 
Hord,  a  Ld. 
Raym.  141 1. 

iStr.6jo.S.C. 

Knightley  v. 

Birop, 

3  Campb.  5  a  I. 


A.  gave  a  general  bond  to  B,  for  the  payment  of  a  sum  of 
money.  It  appeared  upon  examining  A,  on  a  voir  dire^  that  it 
was  understood  between  them  that  this  money  was  to  be  applied 
towards  indemnifying  B,  from  the  expences  of  an  election  in 
which  B,  was  a  candidate.  In  an  action  brought  by  C.  against 
Z).,  an  active  member  of  a  committee  for  carrying  on  5.'s  elec- 
tion, for  money  advanced  and  services  performed  in  supporting 
the  interest  of  B,  at  the  request  of  Z).,  it  was  holden  that  A, 
was  not  a  competent  witness ;  for  he  was  interested  in  the  event 
of  the  cause,  inasmuch  as  by  procuring  the  plaintiff  to  be  non- 
suited, or  a  verdict  against  him,  he  would  save  himself  from  the 
consequences  of  this  action,  since,  if  he  succeeded,  as  the  de- 
fendant would  call  upon  B.  to  be  reimbursed  the  damages  and 
costs.  A,  would  be  liable  by  his  engagements  to  B, ;  and  if  the 
plaintiff,  having  failed  in  this  action,  should  bring  another 
against  B.,  A,  might  tender  to  B,  the  amount  of  the  plaintiff's 
demand,  and  thereby  escape  the  costs  ;  for  if  B,  should  proceed 
against  him  on  the  security,  he  would  be  restrained  in  equity 
from  having  execution  for  more  than  the  damages  recovered 
by  the  plaintiff  in  the  former  action,  which  woidd  have  been 
tendered.] 

II In  trover  for  three  South  Sea  bonds,  the  case  was  this: 
Ball  had  delivered  to  Lechmere^  a  broker,  these  bonds  to  sell, 
and  they  were  picked  out  of  his  pocket.  Notice  being  given  at 
the  South  Sea  house,  they  were  stopt  by  Henry^  one  of  the 
clerks,  upon  BostocM^  bringing  them  to  receive  the  interest. 
Upon  this  BostocJc  brought  trover  against  Hairy^  who  at  the 
trial  offered  to  prove  the  property  being  in  BaU^  and  called 
Lechmerc  for  that  purpose.  But  it  appearing  that  Lechmere  had 
given  bond  to  indemnify .  the  company  in  stopping  the  bonds. 
King  C.  J.  refused  to  let  him  be  examined,  saying,  that  though 
there  are  many  instances  where  a  party  shall  be  a  witness,  though 
he  is  concerned  in  the  event  of  the  cause ;  yet  there  never  was 
a  case  of  allowing  one  who  had  made  himself  liable  to  pay  costs 
on  the  action. 

The  defendant's  bail  are  not  competent  to  give  evidence  for 
their  principal,  because  they  are  immediately  answerable  in  case 
of  a  verdict  against  him. 

So,  in  an  action  against  the  sheriff  for  a  false  return,  the 
sheriff's  officer,  who  has  given  security  for  the  due  execution  of 
process,  is  not  a  competent  witness  to  prove  that  he  endeavoured 
to  make  the  arrest. 

So,  in  an  action  against  the  sheriff  for  an  improper  return  to 
a  writ  oi  Jieri  facias^  which  stated  [inter'  al.)  that  he  had  paid  a 
sum  of  money  to  the  landlord  of  the  premises  for  arrears  of  rent, 
the  landlord  is  not  a  competent  witness  to  prove  the  rent  due ; 
because,  if  this  action  should  succeed,  he  would  be  liable  to  an 

action 
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action  at  the  suit  of  the  slierifF,  in  which  tliis  judgment  would  be 
evidence  of  special  damage. 

So,  in  an  action  by  an  infant  plaintiif,  neither  his  prochein  James  >.  Hat- 

amu  nor  guardian  is  a  competent  witness  for  liim,  because  each  ^^^^>  ^  Str. 

is  liable  for  costs.  'f^^'^^. 

1026.  Gilb.  Ev.  107. 

So,  in  an  action  against  a  master  for  the  negligence  of  his  Green  v.  The 
servant,  the  servant  is  not  a  competent  witness  to  disprove  his  New  River 
own  negligence ;  for  the  verdict  may  be  given  in  evidence  in  a  7^^^??"^* 
subsequent  action  against  him,  as  to  the  quantwn  of  the  damages,  Martin  v.  mn- 
though  not  as  to  the  fact  of  the  injury.  rickson,  aLd. 

Raym.  1007.   Miller  v.  Falconer,  i  Campb.  45 1. 

So,  in  an  action  by  an  indorsee  against  the  accepter  of  a  bill  Jones  v. 
of  exchange,  which  has  been  accepted  for  the  accommodation  Brooke, 
of  the  drawer,  the  drawer  is  not  a  competent  witness  for  the  de-  Maundrei*v  * 
fendant  to  prove  that  the  holder  took  the  bill  for  a  usurious  con-  Kennet, 
sideration ;  for  if  the  holder  should  succeed  against  the  accepter,  i  Campb.  408. 
the  accepter  would  not  only  have  a  right  of  action  against  the 
drawer  for  the  principal  sum,  but  also  for  all  damages  which, 
as  accepter,  he  might  sustain  in  being  sued  upon  the  bill ;  the 
drawer  of  an  accommodation  bill  being  bound  to  indemnify  the 
accepter  against  the  consequences  of  his  acceptance.  || 

He  who  borrows  money  upon  an  usurious  contract,  cannot  be  Co.  Litt.  6.  b. 
a  witness  upon  an  information  for  the  usury  (unless  he  hath  paid  a  R0.Abr.685. 
the  money)  («),  whether  such  information  be  brought  by  him-  t^H^j^^^p*  q 
self  or  any  other;  for  if  in  such  case  a  man  might  be  a  witness,  c.  46.  624. 
he  would  iu  effect  swear  for  himself,  by  proving  a  matter  which  [Shank  q.  t 
may  avoid  his  own  contract.  v.  Payne,  i  Str. 

,  633.  S.  P. 

(a)  In  which  case  he  is  a  competent  witness,  though  the  fact  of  payment  should  be  proved  by 
no  other  person  but  himself.  Abrahams  v.  Bunn,  4  Burr.  2251.]  ||  Whether  he  has  or  has 
not  repaid  the  money  lent  does  not  appear  to  make  any  essential  difTerence,  at  least  as  far  as 
his  competency  is  aflTected,  for  in  neither  case  does  he  gain  any  thing  immediately  by  the 
event  of  the  suit,  nor  can  he  give  the  judgment  in  evidence  in  an  action  against  him  for  th« 
money  lent.     Smith  v.  Prager,  7  T.  R.  60.    Jordaine  v.  Ladbrooke,  Id.  601.  || 

Hence  also  it  hath  been  held,  that  he,  who  by  a  slight  has  Rex  v.  Whit- 
been  imposed  upon  to  set  his  hand  to  a  note  for  more  money  ing»  Salk.  283. 
than  he  intended,  is  no  good  witness  on  an  information  for  the  Ld.Raym.396. 
cheat;  because  a  conviction  may  be  a  means  to  avoid  the  note,  ^  str.  1043.  ' 
by  being  made  use  of  by  the  party  when  sued  upon  it,  as  a  S.  P.  Rex  v. 
motive  to  influence  the  jury,  which  cannot  well  be  prevented,  Ellis, /rf.i  104. 
though  in  law  it  be  no  evidence.  '  p  ^*.   ^^  ^' 

431.  Vent.  49.  2  Keb.  572.  [Rex  v.  Broughton,  2  Str.  1229.  contr.  In  the  case  of  the 
King  v.  Bray,  Ca.  temp.  Hardw.  359.  ||Lord  Hardwicke  reviewed  his  own  opinion  in  the 
case  of  the  King  v.  Nunez,  and  that  of  Lord  Holt  in  the  principal  case,  and  decided,  that 
the  objection  went  only  to  the  a*edit,  not  the  competency  of  the  witness;  and  with  respect 
to  the  probability  that  the  jury  might  hear  of  the  verdict,  he  said,  that,  sitting  as  a  judge, 
he  could  only  hear  of  it  judicially.  Thus  A.  having  brought  an  action  against  B.  the  latter 
filed  a  bill  in  equity  against  him  for  a  discovery  and  injunction,  and  for  an  account,  to  which 
A.  having  put  in  his  answer,  denying  the  allegations  of  B.  which  involved  the  merits  of  the 
suit  at  law,  the  injunction  was  dissolved.  On  this  answer  B.  indicted  A.  for  perjury,  and 
tha  indictment  and  action  coming  on  to  be  tried  at  the^ame  assizes,  the  indictment  standing 

firit, 
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first,  it  was  holden,  that  B.  was  a  competent  witness  to  prove  the  perjury,  as  he  could  not 
avail  himself  of  the  conviction  of  A.  in  any  civil  proceeding  between  them,  either  at  law  or 
in  equity.    R.  v.  Boston,  4  East,  57a.ll 

Salk.  283.  Also,  it  seems  generally  agreed,  that  he,  whose  property  may 

Ld.Raym.396.  be  prejudiced  by  a  [a)  forgery,  is  no  evidence  to  prove  it  on  an 
[Shanke  q.  t.     indictment  or  information. 
V.  Payne, 

I  Str.  633.  S.  P.  Rex  V,  Rhodes,  aStr.  7*8.  S.P.  Rex  v.  Boston,  4  East,  582.  Though  a 
person,  as  it  is  said,  whose  hand  is  forged,  is  not  admissible  to  prove  the  forgery,  yet,  under 
many  circumstances,  he  may  be  admitted,  where  he  is  not  directly  interested  in  the  question ; 
as  in  Wells*  case,  who  was  indicted  for  forging  a  receipt  from  a  mercer  at  Oxford,  the  mercer 
having  before  recovered  the  money  in  an  action  against  Wells,  was  admitted  by  WiUes  C  J. 
to  prove  the  forgery.  Bull.  Ni.  Pri.  289.  So,  where  Newland  forged  a  bank  note  in  the 
name  of  William  Lafider,  one  of  the  cashiers;  Lander  was  admitted,  without  a  release,  to 
prove  that  it  was  not  his  signature ;  because  the  interest  and  liability  to  pay  must  be  imme- 
diate and  apparent  either  upon  the  face  of  the  instrument  forged,  or  on  a  voir  dire;  and 
Lander,  the  cashier,  was  only  mediately  liable  over  to  the  bank  upon  his  security.     O.  B.  1784. 

A  bond  was  forged  by  Dr.  Dodd  in  the  name  of  Lord  Chesterfield,  and  the  obligees 

executed  a  release ;  upon  which  his  lordship  was  admitted  to  prove,  that  the  signature  was 
not  his  hand-writing.  Leach*s  Hawk.  2  vol.  c.  46.  $  24.  note.  But  on  an  indictment  for  forging 
a  seaman's  will,  a  person  named  executor  in  a  will  of  a  subsequent  date,  was  holden  an  in- 
competent witness  to  prove  that  the  name  of  the  testator  to  the  first  will  was  a  forgery;  for 
that  went  to  establish  the  second  will  in  which  he  was  named  executor.  Rhodes'  case, 
Leach's  Cr.  Cas.  25.]  (a)  And  if  it  be  a  forgery  within  5  Eliz.  c.  14.  a  farther  reason  is  given 
in  2  Hawk.  P.  C.  c.  46.  \  24.  why  such  person  cannot  be  an  evidence,  because  he  may  have  an 
action  on  the  statute. 

2R0.Abr.685.       So,  upon  this  reason  it  hath  been  adjudged,  that  he,  against 
and  the  same    whom  a  verdict  is  given,  cannot  be  a  witness  to  prove  penury  in 
point  is  taken    the  evidence, 
for  granted. 

Sid.  237.  Keb.  836.  Rex.  v.  Whiting,  Salk.  283.  S.  P.  [Rex  v.  Nunez,  a  Str.  1043.  S.  P. 
But  see  Rex  v.  Broughton,  2  Str.  1229.  conir.  However,  in  the  case  of  Rex  v.  Eden,  Lord 
Kenyon  held,  that  the  defendant  in  the  original  action,  against  whom  the  verdict  went,  was 
an  incompetent  witness,  he  not  having  paid  the  debt  and  costs.  Hil.  34.  G.  3.  Espinasse's 
Ca.  at  Ni.  Pr.  97.]    But  see  R.  v.  Boston,  supra. 

Sid.  211.  237.  Yet  notwithstanding  these  cases,  and  the  force  of  these  rca- 
%  Keb.  384.  sons,  there  are  several  instances,  where,  in  cases  of  (^)  necessity, 
^  Ld  R^  ^  person,  whose  [c]  damage  an  indictment  or  information  con- 
1 1 79.  6  kod.  eluded  to,  has  been  allowed  and  admitted  an  evidence,  and  his 
301. 311.  credit  left  to  the  jury. 

7  Mod.  119. 

(6)  On  the  statute  of  robberies,  a  man  swears  himself,  because  there  can  be  no  other  witness. 
3  Mod.  \\i,,'per  cur.  (c)  As  in  an  indictment  for  a  battery.  Sit.  2  Hawk.  P.  C.  c.  46.  ^  24.  — 
Where  a  person  rescued  was  admitted  a  witness  for  the  person  against  whom  an  action  was 
brought  for  the  rescue,  and  his  credit  left  with  the  jury.     6  Mod.  211. 

2  Salk.  690.  If  the  warden  of  the  Fleet  suffers  a  voluntary  escape,  and  an 

The  King  and  inquisition,  by  virtue  of  a  special  commission  issuing  out  of 
Fhz"'  8  The  ^^^'^cery,  is  taken  thereof,  which  he  traverses ;  the  person 
King  against  escaping,  though  he  gave  a  bond  to  be  a  true  prisoner,  is  a  good 
Huggins,  S.  P.  witness  to  prove  the  escape ;  for  this  does  not  make  the  bond 
ruled  on  the  void,  as  a  conviction  on  the  statute  of  usury  does.  Besides,  this 
tMs  easel         ^^  ^  matter  privately  transacted  between  the  party  and  officer,  of 

which  there  can  be  no  other  evidence. 
{d)  II If  a  cor-         Upon  this  rule,  that  an  interested  person  cannot  be  a  compe- 
poration  tent  witness,  it  has  been  often  doubted,  how  far  id)  freemen  of  a 

^°^^^^^^-  corporation, 
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corporation,  the  inhabitants  of  a  hundred  or  parish,  (a)  should  ine  one  of 
be  admitted  as  witnesses  in   matters  which  concern  those  places,  their  own 
And  here  it  is  said,  that  no  general  rule  can  be  laid  down,  but  "^embers  jw  a 
tJiat  every  case  must  stand    upon   its  own  particular   circum-  0,^^^  disfraii- 
stances,  viz.  Whether  the  interest  be  of  that  nature,  or  so  con-  chise  him ; 

siderable  as  by  presumption  to  produce  partiality  in  the  witnesses.  a"J  the  me- 
thod of  doing 
it  is  by  an  information  in  the  mature  of  a  quo  warranto  against  him,  when  upon  his  confess- 
ing the  infonn^tion,  judgment  passes  to  disfranchise  him.     Colchester  Corporation  v. , 

I  P.  Wms.  595.  (n.)  But  this  judgment  must  be  such  as  cannot  be  avoided  :  for  if  it  appears 
that  the  witness  can  avoid  the  judgment  for  irregularity,  as,  if  he  had  not  been  summoned, 
and  knew  nothing  of  his  disfranchisement,  he  is  not  competent.  Brown  v.  Corporation  of 
London,  ii  Mod.  a  15.  (a)  Parishioners  are  not  admissible  to  prove  a  charity  given  to  a 
parish.  Attorney  General  v.  Wyburgh,  /r/.  599  But  a  mere  lodger,  who  does  not  pay  to 
the  poor,  is  admissible.  By  54  G.  3.  c.  170.  §9.  "  no  inhabitant  or  person  rated  or  liable  to 
"  be  rated  to  any  rates  or  cesses  of  any  district,  parish,  township,  or  hamlet,  or  wholly  or  in 
^'  part  maintained  or  supported  thereby,  or  executing  or  holding  any  office  thereof  or 
therein,  shall  before  any  court  or  person  or  persons  whatsoever,  be  deemed  and  taken  to  be 
by  reason  thercbf  an  incompetent  witness  for  or  against  such  district,  parish,  township,  or 
^*  hamlet,  in  any  matter  relating  to  such  rates  or  cesses,  or  to  the  boundary  between  such 
"  district,  parish,  township,  or  hamlet,  and  any  adioinin^  district,  parish,  township,  or  ham- 
let, or  to  any  order  of  removal  to  or  from  such  district,  parish,  township,  or  hamlet,  or 
the  settlement  of  any  pauper  in  such  district,  parish,  township,  or  hamlet,  or  touching 
'•  any  bastards  chargeable  or  likely  to  become  chargeable  to  such  district,  parish,  township, 
"  or  hamlet ;  or  the  recovery  of  any  sum  or  sums  for  the  charges  or  maintenance  of  such 
"  bastiu-ds ;  or  the  election  or  appointment  of  any  officer  or  officers,  or  the  allowance  of  the 
"  accounts  of  any  officer  or  officers  of  any  such  district,  parish,  township,  or  hamlet;  any 
"  law,  &c."  By  27  G.  3.  c.  29.  parishioners  are  made  competent  witnesses  in  prosecutions^ 
where  the  penalty  is  given  to  the  parish,  unless  it  exceed  twenty  pounds.}) 

Hence  in  an  information  in  nature  of  a  quo  warranto,   for  «  Lev.  a8i. 
tiiking  id,  pel'   chaldron  for  all  sea-coals  brought  to  London,  The  King  v. 
where  the  defendants  prescribed  for  the  duty,  upon  which  issue  V^®  Mayor  of 
was  taken  and  tried  at  the  bar,  it  was  held,  that  the  freemen  of  (q)  [The 
Lo?idon  were  good  witnesses  to  prove  the  prescription,  though  Quanhtm  of 
the  mayor,  S^-c,  have  the  whole  profit  of  this  toll,  which  is  for  the  interest  will 
benefit  of  the  corporation,  of  which  all  the  citizens  and  free-  "°^  ^^^i  !^y 
men  are  members;  for  it  cannot  be  presumed,  that  for  an  ad-  the  party  have 
vantage  so  small  and  so  remote,  they  would  be   partial  and  per-  any  interest, 

jure  themselves,  (a)  !?e  is  disabled 

**  from  being  a 

witness.  Hence,  where  a  corporation,  being  lord  of  a  manor,  had  approved  part  of  a  com- 
mon, and  leased  it,  reserving  rent  to  the  corporation,  a  freeman  was  not  admitted  to  prove, 
that  there  was  a  sufficiency  of  common  left  for  the  commoners.  Burton  v.  Hinde,  5  T.  R. 
174.] 

So,  in  the  case  of  the  city  of  London,  concerning  the  duty  of  Vent.  351. 
water-bailage,   where  tlie  mayor  and  commonalty  brought  an  in-  In  i  Vem. 
debitalus  assumpsit  against  A.  B.  for  5/.  for  so  much  due  to  them  ^S4'  ^'.j^^^^^ 
for  divers  tons  of  wine  brought  from  beyond  the  seas  to  the  port  freemen^of  a 
of  London,  at  4c?.  per  ton  ;  and  some  freemen  being  produced  as  corporation 
witnesses,  it  was  objected,  that  the  commonalty  of  Lo?idon  com-  cannot  be  wit- 
prehending  all  the  freemen,  this  made  them  interested  in  the  nesses,  and 
success  of  the  cause  ;  but  it  was  held  by  three  judges  against  one,  there  cited 
that  so  small  and  remote  an  interest  did  not  disable  them  from  as  a  case  in 
being  competent  witnesses.     However,  they  were  laid  aside  by  which  such 
consent  *    evidence  was 

rejected,  andso  said  to  be  resolved,  a  Vem.  317.    [4  Bum's  E.  L.  95.} 


[A  person, 
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The  Company       [A  person,  who  has  acted  in  breach  of  an  alleged  custom,  is 

of  Cai^enters,  ^q^  g,  competent  witness  to  disprove  the  existence  of  the  custom ; 

ward  Douffl     ^^^  ^^  *^^  custom  should  not  be  established,  he  would  be   dis- 

374/  *     charged  from  any  actions  he  may  be  liable  to  for  the  breach  of  it.] 

7  Mod.  63.  At  a  trial  at  bar  concerning  boundaries  of  lands;  the  parson 

Lord  Wharton  of  the  one  parish,  the  land  lying  in  two  parishes,  was  rejected, 

^d  Sir  John    because  he  might  enlarge  his  own  parish,  and  by  consequence 

the  tithes  ;  but  one,  who  about  seven  years  before  had  taken  the 

profits,  under  the  title  of  one  of  the  parties,  was  received  as  a 

witness,  because  now  he  might  plead  the  statute  of  limitations. 

a  Sid.  109.  It  is  said  in  2  Sid.  to  have  been  ruled  on  evidence  at  a  trial  at 

Townsend        |3ar,  that  if  a  remainder  after  an  estate  for  life  be  limited  to  the 

(a)  But  in  minister  and  churchwardens  of  a  certain  parish,  for  the  use  and 
a  Vern.  317.  benefit  of  the  poor  of  the  parish,  (a)  that  any  of  the  parishion- 
where  the        ers  may  be  witnesses  to  prove  this  devise. 

question  re- 
lated to  the  loss  and  misapplication  of  a  sum  of  money  given  for  the  benefit  of  the  parishion- 
ers, it  was  held,  that  an  mhabitant  of  the  parish  could  not  be  a  witness ;  and  that  the  cases 
where  the  party  was  concerned  in  interest,  though  never  so  small,  have  always  prevailed. 

Vent.  351.  In  an  action  against  the  hundred,  upon  the  statute  of  Winton, 

admitted.  an  hundredor  (b)  cannot  be  a  witness. 

(b)  Mod.  73. 

S.  P.  though  he  be  poor,  and  pays  no  taxes,  or  parish  duties ;  for  when  the  money  recovered 
of  the  hundred  comes  to  be  levied,  he  may  then  be  worth  something ;  but  servants,  and 
those  who  receive  alms,  may  be  witnesses.  2  Kcb.  73.  S.  P.  [But  now  by  stat  8.  Geo.  2. 
c.  16.  ij  15.  inhabitants  of  hundreds  are  made  competent  witnesses  at  trials  on  the  statutes  of 
hue  and  cry.] 

Vent.  351.  On  an  indictment  against  the  county  for  not  repairing  (c)  a 

(c)  If  there  be  bridge,  it  has  been  doubted  whether  an  inhabitant  of  the  county 
a  dispute  be-     ^ould  be  a  witness. 

tween  two 

parishes,  which  of  them  shall  repair  a  certain  highway,  the  inhabitants  of  neither  of  the  pa- 
rishes cafa  be  witnesses.    4  Mod.  48. 

But  now  by  the  i  Ann.  st.  i.  c.  18.  reciting,  That  whereas 
many  private  persons,  or  bodies  politick  or  corporate,  are  of 
right  obliged  to  repair  decayed  bridges,  and  the  higliways  there- 
unto adjoining;  but  because  the  inhabitants  of  tlie  county,  riding, 
or  division,  in  which  such  decayed  bridge  or  highways  lie,  have 
not  been  allowed,  upon  informations  or  indictments  brought 
against  such  person  or  persons,  bodies  politick  or  corporate,  for 
not  repairing  such  decayed  bridges  and  the  highways  thereunto 
adjoining,  by  the  judges  before  whom  such  information  or  in- 
dictment is  to  be  tried,  to  be  legal  witnesses;  it  is  enacted, 
"  That  in  all  informations  or  indictments  to  be  brought  and 
"  tried  in  any  of  Her  Majesty's  courts  of  record  at  Westminster^ 
"  or  at  the  assizes  or  quarter  sessions  of  the  peace,  the  evi- 
*'  dence  of  the  inhabitants,  being  credible  persons,  or  any  of 
"  them  of  the  town,  corporation,  county,  riding  or  division, 
"  in  which  such  decayed  bridges  or  highway  lie,  shall  be  taken 
"  and  admitted  in  all  such  cases  in  the  courts  aforesaid." 

And  by  the  3  &  4  W.  3,  c.  1 1.   «  In  all  actions  to  be  brought 

<*  in 
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"  in  thevcourts  of  Westminster^  or  at  the  assizes,  for  money  mi»- 
"  spent  by  church-wardens,  the  evidence  of  the  parishioners, 
"  other  tlian  such  as  receive  alms,  shall  be  taken  and  admitted." 

On  this  rule,  that  an  interested  person  cannot  be  a  witness, 
the  time  and  manner  of  a  witness's  becoming  interested  seems 
also  material :  and  therefore  it  has  been  held,  that  it  is  no  good 
exception  against  a  witness,  that  he  hath  a  promise  of  a  reward, 
on  condition  of  giving  his  evidence,  especially,  if  such  reward 
be  not  promised  by  the  person  for  whose  benefit  he  is  to  swear,  . 
and  by  way  of  contract  for  giving  such  and  such  particular  evi- 
dence. 

{|  Also  it  was  ruletl  by  Lord  Holt,  that  if  a  man  be  a  witness  Barlow  \. 
to  a  wager,  and  afterwards  bet  himself,  this  shall  be  no  objec-  Y^.^^^^^, 
tion  against  his  being  sworn  to  prove  the  wager.  ||  *  ^ 

Hence  it  hath  been  held,  that  on  a  scire  facias  against  the  Owen  Han- 
king's  patentee,  a  person  who  has  a  promise  of  being  made  a  nmgs's  case, 
deputy,  may  be  a  witness.  ^  Y%Jh\i6 

S.  C.  So  ruled  at  a  trial  at  bar  by  three  judges  against  Twisdcn^  who  held,  that  it  was  like  a 
man's  promising  another,  that,  if  he  recovered  the  lands,  he  should  have  a  lease  of  them, 
which,  he  said,  disabled  him  from  being  a  witness.     Gilb.  Ev.  io8. 

But  it  has  been  held,    that  if  several  persons  lay  wagers  at  a  3  Ler.  1$%. 
horse-race,  S^c.  and  an  action  is  brought  against  one  of  them  for  Rescous  and 
the  money  lost,  that  a  better  on  the  same  side  cannot  be  a  witness  j^jLe^™  ^nd  " 
for  him  who  lost ;  but,  if  such  person  acknowledges  that  he  lost  jon<?«Ch.Ju&t. 
the  wager,  and  pays  the  money,  he  may  be  a  witness.  held,  that 

laying  a  wager, 
or  being  a  better,  did  not  destroy  the  testimony  of  the  witness,  but  went  only  to  his  credit. 

[See  Baron  v.  Bury,  Vin.  Abr.  tit.  Evidence  (I.),  pi.  ^Z-  S.  P.  and  same  distinctions  as  in 

the  text.     In  Str.  65  z.  Rex  v.  Fox,  on  an  indictment  for  an  assault,  it  was  proved,  that  the 
prosecutor  had  laid  a  wager  that  he  should  convict  the  defendant.     And  Lord  C.  J.  Rai/mond 
held  him  to  be  a  good  witness  for  the  king,  though  it  might  go  to  his  credit.    And  the  better 
opinion  seems  to  be,  that  it  is  no  objection  to  the  competency  of  a  witness,  that  he  has  laid  a 
wager  on  the  subject  of  the  suit,  though  it  may  affect  his  credit,    Cowp.  736.     3  T.  R.  37. 
And  it  was  laid  down  as  a  settled  principle,  deducible  from  the  above  case  of  Barlovy  v.  Vow- 
ell,  that  where  a  person  makes  himself  a  party  in  interest  after  a  plaintiff  or  defendant  has 
acquired  an  interest  in  his  testimony,  he  shall  not  by  this  deprive  the  plaintiff  or  defendant  of 
the  benefit  of  his  testimony;  and  that,  therefore,  a  broker  who  underwrites  a  policy  after 
getting  it  underwritten  by  others,  is  a  competent  witness  for  the  defendant  in  an  action  against 
any  of  those  who  underwrote  before  him.     Bent  v.  Baker,  3  T.  R.  17.]     }|But  this  proposition 
would  seem  to  be  expressed  in  too  broad  and  general  terms.    In  the  case  of  Forester  v.  Pigou, 
I  M.  &  S.  9.    3  Carapb.  380.  where  the  defendant  in  an  action  on  a  policy  of  insurance  called 
©nother  underwriter  to  prove  the  policy  void  on  account  of  a  misrepresentation  of  the  nature 
of  the  risk,  and  upon  the  voire  dire  the  witness  stated,  that  "  he  had  paid  the  loss  to  the 
**  plaintiff  upon  an  understanding  that  he  was  to  be  repaid  in  the  event  of  this  action  f^ng, 
"  and  that  he  had  since  received  a  letter  from  the  plaintiff  promising  to  return  the  money 
"  in  that  event,"  an  objection  being  taken  to  his  competency,  the  point  was  argued  on  the 
other  side  upon  the  authority  of  Barlow  v.  Vowell ;    but  the  witness  was  considered  as 
incompetent  and  rejected.     A  motion  was  afterwards  made  for  a  new  trial  on  account  of  the 
rejection  of  this  witness,  as  well  as  of  another  also,  who  was  similarly  situated ;  and  a  new 
trial  was  granted  for  the  purpose  of  ascertaining  more  particularly  the  precise  time  when  the 
undertaking  was  made  to  the  witness.     But  the  court  added,  that  with  respect  to  the  case  of 
Barlow  v.  Vowell,  it  appeared  that  the  witness  was  the  original  witness  to  the  wager ;  and 
that  it  was  therefore  a  fraud  to  deprive  the  party  of  his  testimony.    So,  in  Bent  v.  Baker, 
the  broker  was  the  common  agent  and  witness  of  both  parties,  and  therefore  his  testimony 
-  was  not  to  be  taken  from  them.     But,  if  a  person,  who  is  under  no  obligation  to  become  a 
witness  for  tither  of  the  parties  in  a  suit,  choose  to  pay  his  debt  beforehand,  upon  a  condition 

which 
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which  is  to  be  determined  by  the  event  of  that  suit,  he  becomes  as  much  interested  in  tlie 
event,  as  if  he  were  a  party  to  a  consolidation  rule.|| 


a  Vern.  699.  It  has  been  held  in  Chancery,  that  if  a  person  is  examined  as 

{iT.  Wrns.  a  witness,  who  is  no  ways  concerned  in  interest,  and  afterwards 

Abr  E  ^^  becomes  heir  at  law,  and  thereby  interested  in  the  matter, 

[2  Atk.  615.  ^^^^  notwithstanding,  his  depositions,  when  thus  disinterested, 

a  Ves.  4a.  may  be  read,  even  {a)  at  a  trial  at  law;  and  that  it  was  like  the 

Tully's  case,  case,  where  the   only  surviving  witness  to  a  deed  becomes  the 

a  Ld.  I^Jivm.  p^rty  interested  (b),  or  where  a  witness  to  a  deed  becomes  blind, 
1000.    I  oalk.   r       *i  .   ,  I'll  1  11 

286.  Holcroft  m  which  cases  his  hand  may  be  proved  at  Jaw. 
V.  Smith,  I  Eq. 

Ca.  Abr.  224.  Baker  v.  Lord»Fairfax,  i  Str.  looi.  contr.  But  depositions  have  been  allowed 
to  be  read  at  law,  where  the  witness  was  beyond  the  reach  of  judicial  process.  Lord  Altham 
V.  Lord  Anglesea,  Gilb.  Ca.  in  Eq.  16.  11  Mod.  a  10.  S.  C.  So,  where  he  could  not  be 
found,  or  was  disabled  from  attending  by  sickness.  Fry  v.  Wood,  i  Atk.  449.  Bull.  Xi.  Pri. 
^39']  ("')  But  at  a  trial  at  bar  in  C.  B.  on  an  issue  directed  out  of  Chancery,  the  judges  re- 
fused to  have  such  depositions  read,  because  the  witness  was  still  living.  Abr.  Eq.  224.  But 
in  2  Vern.  699.  such  depositions  were  read  in  Chancery,  and  there  said,  that  the  reason  of 
rejecting  such  evidence  at  law  was,  because  it  was  against  the  rule,  viz.  that  where  the  witness  is 
living,  and  might  be  produced  at  the  trial,  the  deposition  of  such  witness  cannot  be  read 
(b)  [As,  where  he  becomes  executor  or  administrator  to  tiie  obligee  of  a  bond.  Godfrey  v.  Nor- 
ris,  I  Str.  34.  Goss  v.  Tracy,  i  P.  Wms.  28^9.  So,  where  he  becomes  infamous.  Jones  v.  Ma- 
son, 2  Str.  833.  But,  if  the  subscribing  witness  be  interested  both  at  the  attestation  and  at  the 
trial,  he  can  neither  be  examined  as  a  witness  to  prove  the  execution,  nor  can  his  hand- 
writmg  be  proved.     Swire  v.  Bell,  5  T.  R.  371.] 

a  Vern.  47a.         A  witness  was  examined  whilst  she  was  interested,  before  the 

Callow  and       hearing ;  and  the  cause  being  heard  and  decreed  to  an  account, 

she  was  re-examined  after  the  hearing,  before  the  master,  on  the 

account,    having   first   released    her    interest;  it  was  objected, 

that  she  ought  not  to  be  heard,  for  having  been  examined  whilst 

]  interested,  and  her   depositions  published,  she  was  thereby  en- 

faged,  and  almost  under  a  necessity  of  standing  to  what  she  had 
efore  sworn,  and  could  not  be  free  to  retract  or  contradict  it ; 
but  the  lord-keeper  over-ruled  the  objection. 
a  HaM'k.  P.  C.  It  is  no  good  exception  against  a  witness,  that  he  has  a  main- 
f'^f^^  *S'*  tenance  from  the  king  or  other  person,  for  every  one  may  main- 
Matthew  Ha/e  ^^^^  ^^^  ^^^  witnesses ;  nor  is  it  any  exception  against  a  witness, 
is  of  a  different  that  he  has  received  a  reward  for  having  made  a  discovery  of  the 
opinion.  crime  to  be  proved  against  the  prisoner,  nor  that  he  hath  the 

*8^f^"^^   promise  of  a  pardon  on  condition  of  giving  his  evidence,  {c) 

Fotheringham  [A  person  cannot  be  a  witness  who  apprehends  himself  to  be 
V.  Greenwood,  interested,  though  in  fact  he  be  not  so ;  or,  who  admits  himself 
Buf^  Jv?he-  ^^  ^^  wnder  honorary  engagements,  though  not  under  any  legal 
ther  the  being  obligation,  to  contribute  to  the  expences  of  the  action, 
under  mere  honorary  engagements  ought  not  to  go  rather  to  the  credit,  than  the  competency 
of  a  witness,  since  it  is  impossible  to  render  the  witness  competent,  a  notional  honorary  in- 
terest not  being  the  subject  of  a  release. 

Case  of  the  ||  In  a  late  case  before  the  High  Court  of  Admiralty,  an  ob- 

Amitie,  jection  was  made  to  the  evidence  of  a  witness,  who  had  acknow- 

5  Robins!^'  ledged  in  his  answer,  «  that  he  could  not  say  that  he  was  not 
Adm.  Ca!         "  interested,  inasmuch  as  he  conceived  that  he  should  be  en- 

i2t  «  titled 
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"  titled  to  share,  if  his  vessel  should  be  pronounced  a  joint  344.  n.  Phil. 
<*  captor,  though  he  had  signed  a  release;"  to  which  it  was  ^v.  43. 
answered,  that  as  he  was  clearly  not  interested,  the  effect  of  his 
impression  was  no  more  an  objection  in  this  case,  than  in  those 
in  which  the  expectation  depended  only  on  the  bounty  of  the 
parties.  But  Sir  William  Scott  rejected  the  witness,  observing, 
that  he  had  always  understood  the  distinction  to  be,  that  if  the 
witness  says  only  he  expects  to  share  from  the  bounty  of  the 
captors,  he  is  not  disqualified  or  rendered  incompetent,  what- 
ever may  be  the  deduction  of  credit  to  which  he  is  exposed. 
But,  if  he  thinks  himself  entitled  in  law,  he  acts  under  an  im- 
pression of  interest,  which  renders  him  incompetent,  however 
erroneous  that  opinion  may  be.  H 

[A  person  shall  not  be  permitted  to  give  evidence  to  invalidate  Walton  v. 
a  negotiable  instrument  which  he  has  siffned.  Shelly,  i  T.R. 

°  °  300.     But  this 

rule  is  confined  to  negotiable  instruments;  for  in  the  case  of  Mr.  Jolllffe's  will,  a)l  the  sub- 
scribing witnesses  were  allowed  to  give  evidence  of  the  insanity  of  the  testator  dt  the  time 
of  making  it.     Lowe  v.  JoUiffe,  i  Bl.  Rep.  365. 

If  a  person  who  is  tendered  as  a  witness  does  every  thing  in  Goodtitle  v. 
his  power  to  get  rid  of  the  objection  to  his  testimony,  it  shall  Welford, 
not  be  competent  to  the  other  party  by  an  obstinate  refusal  to  ^<^"sl-  '39' 
prevent  him  from  being  examined,] 

(C)  Of  the  Number  of  Witnesses  required  in  our  Laws. 

TT  is  holden  by  my  Lord  Chief  Justice  Holt,  that  at  common  Carth.  144. 
law  it  was  not  necessary  in  any  case,  that  a  proof  of  matter  of  («)  Co.  Litt. 
fact  should  be  made  by  more  than  one  witness,  and  that  the  i^oYdCoke  ™^ 
single  testimony  of  one  credible  witness  was  sufficient  to  prove  says,  that 
any  fact,  and  that  the  authorities  cited  by  my  Lord  (a)  Coke  do  when  a  trial  is 

not  warrant  the  opinion  founded  on  them.  ^>  witnesses, 

^  as  of  the  chal- 

lenge of  a  juror,  or  summons  of  a  tenant,  the  affirmative  ought  to  be  proved  by  two  or  more 
witnesses;  but,  when  the  trial  is  by  verdict,  there,  the  judgment  is  not  given  upon  witnesses, 
or  other  kind  of  evidence,  but  upon  the  verdict;  and  upon  such  evidence  as  is  given  to  the 
jury  tliey  give  their  verdict. 

But  the  civil  law  requires  two  witnesses  to  prove  a  fact;  and  Show.  158. 
thprefore  it  has  been  holden,   that  if  the  spiritual  court,  which  ^J^^^P^^*: 
proceeds  according  to  the  civil  and  canon  law,  reflise,  where  a  ^g^'   j^^j™  ' 
temporal  matter  is  pleaded  in  bar  of  an  ecclesiastical  demand,  to  7^2.    iLd*. 
idmit  the  evidence  of  one  witness,  they  shall  be  prohibited;  as,  Raym.  aao. 
ivherc  an  executor  proves  payment  of  a  legacy  by  one  witness,  Sfc.  X^^V  *9r» 

^  a  Salk.  547. 

Hence  it  hath  been  established  as  a  fundamental  rule  in  the  Vem.  161. 
:ourts  of  equity,  that  on  a  bill  for  relief  a  decree  cannot  be  made  3  Chan.  Ca. 
Dn  the  testimony  of  one  single  witness  against  the  positive  denial  V"^*  Atk^^^ 
of  a  fact  by  the  defendant's  answer ;  [b)  because  the  oath  of  the  j  Ves.  97.  rac.' 
3arty  is  ever  looked  upon  to  be  as  good  as  the  oath  of  a  single  »  Ves.  jun. 
Person.  a43-6Ves.4o. 

^7        TTT  ^  9Ves.  aSa.jj 
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(b)  If  an  executrix  to  a  first  husband  marries  a  second,  and  a  bill  is  exhibited  against  them  tc 
discover  a  trust,  and  they,  in  their  answers,  disagree  in  the  matter,  the  wife  confessing  whal 
the  husband  denies,  and  what  the  plaintiff  can  prove  only  by  one  Avitness,  the  plaintiff  car 
have  no  relief;  for  one  witness  is  not  sufficient  against  the  husband's  answer ;  and  the  wife': 
confession  will  not  avail,  for  she  can  be  no  witness  against  her  husband,  a  Chan.  Ca.  39 
3  P.  Wras.  238. 

JIE.I.Corapany  Yet  there  may  be  cases  in  which  the  court  will  ground  a  de 
V.  Donald,  ^^'^^  upon  the  testimony  of  a  single  witness  ;  as,  where  that  tes- 
Lor?Chan-  timony  is  supported  by  circumstances,  or  is  not  clearly  and 
cellour  Eldon   positively  contradicted  by  the  answer. 

in  delivering  judgment  in  this  case  admirably  explains  the  rules  of  evidence  peculiar  to  j 
court  of  equity,  and  the  principles  on  which  they  are  founded.  See  also  Only  v.  Walker 
3  Atk.  407.  Le  Neve  v.  Le  Neve,  IH.  650.  Walton  v.  Hohbs,  2  Atk.  19.  Janson  v.  Rany 
Id.  140.  Pember  v.  Mather,  i  Br.  Ch.  Rep.  52.  Evans  v.  Bicknell,  6  Ves.  184.  Biddulpt 
T.  St.  John,  a  Sch.  and  Lefr.  521.II 

But  for  this  Also,  by  several  acts  of  parliament,  a  certain  number  of  wit 

vide  head  of      nesses  is  re(|uired,  as  by  the  29  Car.  2.  c.  3.    "  That  all  devise; 

WtUs.  i(  Q^  lands  shall  be  attested  and  subscribed  in  the  presence  o 

"  the  testator,  by  three  or  four  credible  witnesses,  or  else  slial 
«  be  void." 

By  the  7  W.  3.  it  is  enacted,  "  Tliat  no  |->erson  shall  be  in- 
"  dieted,  tried  or  attainted  for  high  treason,  but  upon  the  oathj 
"  of  two  lawful  witnesses,  either  both  of  them  to  the  same  pver 
"  act,  or  one  of  them  to  one,  and  the  other  of  them  to  anothei 

(a)  There         "  overt  act  of  the  (a)  same  treason." 

must  be  one 

witness  to  one,  and  another  witness  to  another  overt  act  of  the  same  species  of  treason,  or  a 

least  one  witness  to  an  overt  act,  and  another  to  a  material  circumstance  to  prove  it.    2  Hawk 

P.  C.  c.  46.  §  2.    But  for  this  vide  tit.  Treason. 

(D)  Of  compelling  a  Witness  to  appear  and  give 

Evidence. 

21  H.  6.  6.  a.  XT  is  held  to  be  maintenance  for  a  person  officiously  to  giv( 
iiH.  6.4.b.  evidence  in  a  cause,  without  being  called  {b)  upon  to  do  it 

Snance  Tci  ^^^^  ^^  ^  mnw^  who  is  not  subpenaed,  happens  to  be  in  cour 

2R0.Abr.118!  during  a  trial,  he  shall  not  be  forced  to  be  sworn  against  hi 

{b)  [This  is  will ;  but,  if  he  consents,  the  want  of  a  subpena  is  not  material 

now  not  law.  and  in  certain  cases,  the  court  will,  in  discretion,  wait  till  j 

bee  4    .  K.  subpena  can  be  procured. 

(c)  And  there-  Hence  it  follows,  that  the  parties  have  (c)  a  right  to  pro 
fore  witnesses  cess  to  bring  in  their  witnesses,  and  to  this  purpose  it  is  enacte( 
""eLdotrfdt  ^y  5  ^^^^-  ^'  9.  §  12.  «  That  if  any  {d)  person  or  person^,  upoi 
?w?rfo, for  which  "  whom  any  process  out  of  any  of  the  courts  of  reconj  withii 
vide  tit.  Privi'  "  this  realm,  or  Wales,  shall  be  {e)  served,  to  testify  *  depos' 
lege,  {d)  A  «  concerning  any  cause  or  matter  depending  in  any  of  tKe  sam 
\Wthi',rthr^  ^^  "  courts,  and  having  (/)  tendered  unto  him  or  them,  accordni* 
statute,  and  if  **  to  his  or  their  countenance  or  calling,  such  {g)  reasonabl 
she  be  served  "  sum  of  money  for  his  or  their  costs  and  charges,  as,  havin; 
with  a  sub-  «  regard  to  the  distance  of  the  place,  is  necessary  to  be  allowe- 
fusTto^appeti-,  "  "\t^at  behalf,  do  not  appear  according  to  the  tenor  of  th 
the  action  lies  "  ^^^^  process,  having  not  a  lawful  and  reasonable  let  or  impedJ 
against  the        "  ment  to  the  contrary  ;  that  then  the  party  making  default  t 

«  los 
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**  lose  and  forfeit  for  every  such  offence  ten  pounds,  and  to  yield  husband  and 
*«  such  further  recompence  to  the  party  {h)  grieved,  as  by  the  wif<?-    Cro. 
"  discretion  of  the  judge  of  the  court  out  of  which  the  said   E'":  f^** 
"  process  issues  shall  be  awarded,  according  to  the  loss  and   anTHarvey 
"  hindrance  that  the  party  which  procured  the  said  process  shall  adjudged. 
"  sustain,  by  reason  of  the  non-appearance  of  the  said  witness  Jon.430.  S.C. 
•«  or  witnesses;  the  said  several  sums  to  be  recovered  by  the  ^"f^j^V^f'A 
"  party  so  grieved  against  the  offender  or  offenders,  by  action  ii"  ii^^r>'  of  a 
"  of  debt,  bill,  plaint,   or  information,   in  any  of  the  queen's   ticket  contain- 
"  majesty's  courts  of  record,  in  which  no  wager  of  law,  essoin  or  ^"o  ^1^^  '^"^- 

*«  protection  to  be  allowed."  '^^."^?  ""^^^^ 

'^  writ,  IS  a  suffi- 

cient service  within  the  act ;  5  Mod.  t,ss  •  Cro.  Car.  54©.  S.  P.  for  there  being  t^vo,  three,  or  four 
names  of  witnesses  in  one  writ,  he  cnnnot  leave  the  writ  with  every  one  of  them  ;  and  to  have 
several  writs  for  every  witness  would  be  very  chargeable  to  the  subject.  [Four  witnesses  only 
can  be  put  in  one  writ  of  subpena;  Cowp.  846. ;  and  a  ticket  should  be  made  out  for  each  witness, 
and  personally  deliNX'red  to  hira,  a  reasonable  time  before  the  day  of  trial,  a  Str.  1054,;  for 
witnesses  oup;ht  to  have  a  convenient  time  to  put  their  own  affairs  in  such  order  that  their 
attendance  on  the  court  may  be  of  as  little  prejudice  to  themselves  as  possible,     i  Str.  510. 

(/)  If  a  feme  covert  be  the  person  to  appear  as  a  witness,  the  tender  must  be  to  her,  and 

not  to  her  husband.  Cro.  Eliz.  122.  W.Jon.  430.  S.  P.  {g)  If  the  party  gives  the  witness  a 
shilling,  which  he  accepts,  and  promises,  that  on  his  appearance  he  will  pay  him  all  further 
onable  charges;  this  is  sufficient.  Cro.  Car.  522.  540.  March,  1 8.  || Regularly,* no  wit- 
is  bound  to  appear  in  civil  cases,  unless  his  reasonable  expences  for  going  to  and  return- 
ing from  the  trial  be  tendered  to  him  at  the  time  of  ser\ing  the  subpena;  nor,  if  he  appears, 
is  he  bound  to  give  evidence,  till  such  charges  are  actuaUy  paid  or  tendered ;  Chapman  v. 
Pointon,  2  Str.  1150.  13  East,  16.  n.  a,  S.  C.  more  fully  reported.  Bowles  v.  Johnson,  i  Bl. 
Ren.  36.  Fuller  v.  Prentice,  i  H.  Bl.  49.  except  he  reside,  aud  be  summoned  to  give  evidence, 
within  the  bills  of  mortality.  3  Bl.  Comra.  369.  Tidd's  Pr.  805.  If  a  witness  is  brought  over 
from  a  foreign  country  after  the  commencement  of  the  action,  it  should  seem  that  the  ex- 
pences of  his  passage  over,  subsistence  here,  and  of  his  return,  are  to  be  allowed  on  the  tax- 
ation of  costs.  Sturdy  v.  Andrews,  4  Taunt.  699.  See  Cotton  v.  Witt,  Id.  ^$.  Seciuiy  if  the 
witness  were  here  before  the  commencement  of  the  suit,  Scliinimel  v.  Lousada,  Id;  695.,  or, 
if,  being  in  this  country,  he  was  detained  here  for  the  purposes  of  the  trial ;  for  in  these  cases 
the  expences  of  his  subsistence  here  during  the  action  only  will  be  allowed.  Sturdy  v.  An- 
drews, iibi  supra.\\  (//)  In  Cro.  Eliz.  130.  and  the  S.  C.  Leon.  122.  it  is  adjudged,  that  the 
plaintiff  need  not  set  forth  any  special  damage  which  he  sustained  by  the  negligence  of  the  de- 
fendant in  not  appearing  to  give  evidence,  where  the  action  is  brought  for  10/.  only,  and  not 
ibr  any  more  damages ;  but  the  contrary  has  since  been  resolved  in  Cro.  Car.  522. 540.  Good- 
win and  West,  Jon.  430.  and  Maddison  and  Shore,  5  Mod.  ^ss-  which  was  affirmed  on  a 
writ  of  error ;  for  there  must  be  a  party  grieved,  otherwise  there  is  no  cause  of  forfeiture,  and 
a  particular  damage  must  be  set  forth,  &c.  [But  the  action  for  the  further  recompence  will 
not  lie,  unless  such  recompence  hath  been  previously  assessed  by  the  court  out  of  which  the 
process  issued ;  neither  the  jury,  nor  the  judge  at  7ii$i  prius  being  competent  to  do  it.  Pearson 
v.  lies,  Dou2[l.  ss^^  Upon  such  assessment  debt  may  be  brought.  However,  the  more  usual  way 
is  to  proceed  by  attachment  against  the  witness  neglecting  to  attend.  But  in  order  to  ground 
this  summary  mode  of  proceeding,  it  is  necessary  to  prove  that  the  witness  was  personally 
served;  Smalt  v.  Whitmill,  2  Str.  1054.  Wakefield's  case,  Ca.  temp.  Hardw.  313.  and  that 
his  reasonable  expences  were  paid  or  tendered  to  him.  Chapman  v.  Pointon,  2  Str.  1150. 
Stephenson  v.  Brookes,  Barnes,  ^2.    Bowles  v.  Johnson,  i  Bl.  Rep.  36.] 

If  a  person,  who  can  give  evidence  against  one  who  is  ac-  Dalt.  Just, 
cused  of  felony,  refuses  to  be  bound  to  do  so  at  the  general  ^^^• 
gaol-delivery,    Sfc,  the  justice   of  peace  may  either  commit  to 
prison  such  person  so  refusing,  or  may  bind  him  to  his  good 
behaviour,  and  to  appear  at  the  next  gaol-delivery,  or  quarter- 
sessions. 

Lord  Preston  was  committed  by  the  court  of  quarter-sessions  Salk.  278. 
for  refusing  to  be  sworn  to  give  evidence  to  the  grand  jury  on  an 

Q  2  indictment 
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indictment  of  high  treason  ;  he  was  brought  by  habeas  corpus  in 
B.R,;  and  Holt  C.  J.  said,  it  was  a  great  contempt,  and  that 
had  he  been  there  he  would  have  fined  him,  and  committed  him 
till  he  paid  the  fine ;  but  being  otherwise,  he  was  bailed. 

[Where  a  witness  is  detained  in  prison,  or  on  board  a  ship 
under  the  command  of  an  officer,  who  refuses  to  allow  his  at- 
tendance, a  habeas  corpus  ad  testificandum  is  necessary  to  brin^ 
him  up;  for  which  an  application  is  made  to  a  judge,  upon  ar 
affidavit,  sworn  to  by  the  party  applying  (a),  stating  that  he  is  j 
material  witness;  and,  in  case  of  his  being  on  board  a  ship,  tha 
he  is  willing  to  attend  {b) :  Upon  this  application,  the  judge,  i 
he  think  proper,  will  grant  his^^  for  the  writ,  which  is  thei 
sued  out,  signed,  and  sealed  (c).  But  a  habeas  corpis  ad  testi 
Jicandum  will  not  lie  to  bring  up  a  prisoner  of  war  (d) ;  an( 
where  the  application  for  it  appeared  to  be  a  mere  contrivance  t< 
remove  a  prisoner  in  execution,  the  court  refused  to  grant  it  {e] 
The  writ  being  sued  out,  should  be  left  with  the  sheriff,  or  othe 
officer  in  whose  custody  the  witness  is  detained,  who  will  brin| 
him  up,  on  being  paid  his  reasonable  charges.] 

II  It  having  been  doubted,  whether  persons  in  custody  couL 
be  brought  up  as  witnesses  by  writ  of  habeas  corpus  to  give  evi 
dence  before  any  other  courts  than  those  at  Westminster,  it  i 
enacted  by  43  G.  3.  c.  140.  that  any  judge  of  the  courts  a 
Westminster  may,  at  his  discretion,  award  such  writ  for  bringinj 
a  prisoner,  detained  in  any  gaol  in  E?igland^  before  a  coui 
martial,  or  before  commissioners  of  bankrupts,  commissioner 
for  auditing  the  publick  accounts,  or  other  commissioners  actinj 
by  virtue  of  any  royal  commission  or  warrant. 

Where  a  cause  of  action  has  arisen  in  I?idia,  or  any  ofFenc 
has  been  committed  there,  which  is  to  be  tried  in  this  countrj 
the  evidence  of  witnesses  resident  in  India  may  be  obtained  i] 
the  manner  prescribed  by  13  G.  3.  c.  63.  §  40.  &  44. || 
a  Hawk.  P.  C.  It  seems  that  by  the  common  law  the  defendant,  in  capita 
«.  46.  §  io.  cases,  had  no  right  to  any  process  against  his  witnesses,  withoB 
a  special  order  of  the  court;  but  now  by  the  7  W.  3.  c.  3.  it  i 
enacted,  that  all  persons  accused  and  indicted  for  any  high  trea 
son,  whereby  any  corruption  of  blood  may  ensue,  shall  have  th 
like  process  of  the  court,  where  they  shall  be  tried,  to  comp< 
their  witnesses  to  appear  for  them  at  any  trial  or  trials,  as  : 
usually  granted  to  compel  witnesses  to  appear  against  then 
And  now  since  the  statute  of  i  Anne,  c.  9.,  which  ordains,  thi 
the  witnesses  for  the  prisoner  shall  be  sworn,  process  may  b 
taken  out  against  them  of  course  in  any  cause  whatsoever. 

On  a  commission  issuing  out  of  Chanceiy  for  the  examinatio 
of  witnesses,  there  must  be  a  subpoena  ad  testificandum  taken  ou 
directed  to  the  witnesses,  and  a  summons  from  two  of  the  con 
missioners,  of  the  time  and  place  where  they  are  to  be  examinee 
and,  if  the  witness  so  summoned  and  served  do  not  appear,  tf 
court  ynW  grant  an  attachment  against  him,  unless  he  come  u 
at  his  own  expence  to  be  examined  before  the  examiner ;  or  if  1 
be  summoned  by  the  commissioners  without  a  subposna  ad  test 

Jicandui 
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JlcandiwL,  and  do  not  appear,  the  court  will  order  such  witness 
to  attend  at  his  own  expence,  and  to  be  examined ;  and  if  he  dis- 
obey such  order,  then  an  attachment  shall  go  against  him. 

II  If*  a  witness  has  in  his  possession  any  deeds  or  writings,  which  Phil.  Ev.  ii. 
are  thouglit    necessary  at  the  trial,  a   special  clause  must  be 
inserted    in  the    subpcna  called    a   dzices  recujn,    commanding 
him  to  bring  them  with  him.     If  the  writings  are  in  the  pos- 
session of  the  adverse  party  or  his  attorney,  notice  should  be 
given  to  produce  them,  and  if,  after  proof  of  a  reasonable  no- 
tice, they  are  refused,  secondary  evidence  of  the  contents  will 
be  admitted.     It  is  not  necessary  to  give  notice  to  the  defendant  Attorney 
himself:  notice  to  his  attorney  will  be  sufficient,  even  in  penal  General  v.  Le 
actions.  Merchant, 

2  T.  R.  ao.v 
Gates  V.  Winter,  3  T.  R.  706. 

The  writ  o^  mhpcena  duces  tecum,  as  well  as  the  other  writ  of  Ameyv.Long, 
subpccJia  ad  tesiificandiun,  is  compulsory   on  the  witness.     And  9  ^^^  485. 
though  it  will  be  a  question  for  the  consideration  of  the  judge  at 
the  trial,  whether  in  any  particular  case  the  actual  production 
of  writings  should  be  enforced,  yet  the  witness  ought  always  to 
have  them  ready  to  be  produced,  if  required  by  the  court  || 

(E)     Of  the   Manner    of   giving    Evidence :     And 

herein  5 

I .   Where  the  Examination  is  in  open  Court ;  and  therein  of  such 
Questions  as  may  be  asked  a  Witness, 

H^'HE  examination  of  witnesses  vivd  voce,  in  open  court,  is  Hob.  325. 

justly  esteemed  one  of  the  greatest  excellences  of  our  law,   ^^f^  ^^^^• 
not  only  from  the  awe  and  reverence  which  the  solemnity  of  the      '    '  ^p^gf  j^, 
manner  is  supposed  to  produce  in  the  witness,  and  the  regard  Fortesc.  Rep. 
which  from  thence  he  must  have  for  truth,  but  also  from  the  ii.  to  iv. 
benefit  of  cross-examining :  and  further,  the  air  and  manner  of  Vaugh.  Rep. 
giving  evidence  often  carry  such  convictions  with  them,  as  will  ^^^' 
induce  the  court  and  jury  to  believe  or  reject  what  the  witness 
has  sworn. 

Hence  it  hath  always  been  held  as  a  settled  rule,  that  in  cases  »  Hawk.  P.  C. 
of  life,  no  evidence  is  to  be  given  against  a  prisoner,  but  in  his  ^'  ^^'  5  '• 
presence. 

Also  in  a  civil  cause,  where  the  jury  withdrew  to  confer  about  Cro.  Eliz.  189. 
their  verdict,  one  of  the  witnesses,  that  was  before  sworn  on  the  ^etcalfe  and 
part  of  the   defendant,  was  called  by  the  jurors,  and  he  recited      ^*°' 
again  his  evidence  to  tliem,  and  they  gave  their  verdict  for  the 
defendant ;  and  complaint  being  made  to  the  judge  of  assise  of 
this  misdemesnoui',  he  examined  the  jury,  who  confessed  all  the 
matter,  and  that  the  evidence  was  the  same  in  eiFect  that  was 
.  given  before,  S^  non  alia  nee  diver sa  ,•  and  this  matter  being  re- 
'■  turned  upon  the  postea,  the  opinion  of  the  court  was,  that  the 
verdict  was  not  good,  and  a  venire  facias  de  novo  was  awarded. 

Q  3  But 


k 


230  .  EVIDENCE. 

Style's  Pract.  But  it  is  saitl,  that  a  witness,  who  by  reason  of  sickness,  ex- 
Reg.  671, 672.  treme  age,  or  (fl)  other  cause,  cannot  come  to  a  trial,  may,  by 
(a)  In  Comb.  Qj-cler  of  court  [b),  be  examined  in  the  country  before  any  judge 
that  witnesses  ^f  the  court  where  the  cause  depends ;  and  the  testimony  so 
may  be  ex-  taken  shall  be  allowed  to  be  given  in  evidence  at  the  trial. 
amined  before 

a  judce,  by  leave  of  the  court,  as  well  in  criminal  causes  as  in  civil,  ^here  a  sufficient  reason 
appears  to"  the  court,  as  going  to  sea,  &c.  and  then  the  other  side  may  cross-examine  them ; 
but  for  this  videKeh.  36.  249-  787.  2  Keb.  13.  (b)  [The  order  for  this  purpose  cannot  be 
obtained  without  consent ;  the  depositions  of  witnesses,  upon  interrogatories,  not  being  the 
best  evidence  the  nature  of  the  case  admits  of.  Tidd*s  Pr.  529.  The  court,  however,  will 
do  every  thing  in  their  power  to  make  the  parties  consent,  when  necessary ;  as  by  putting  off 
the  trial,  at  the  instance  of  the  defendant,  if  the  plaintiff  will  not  consent,  Cowp.  174. 
DougL  419. ;  and  if  the  defendant  refuses,  the  court  will  not  give  him  judgment  as  in  case  ot 
a  nonsuit.  Tidd's  Pr.  529]  |i  Where  a  party,  after  obtaining  leave  by  consent,  examine:^ 
witnesses  abroad  on  depositions,  he  will  not  be  entitled  to  any  allo^^Klnc•e  in  the  taxation  of 
costs  for  the  expence  of  taking  the  depositions,  although  he  may  succeed  in  the  action.  Ste- 
phens V.  Crichton,  a  East,  259.  Taylor  v.  Royal  Exchange  Assurance  Company,  8  East, 
393.  The  same  rule  prevails  in  the  court  of  Chancery :  if  a  party  applies  to  that  court 
tor  a  commission  to  examine  witnesses,  he  must  pay  the  expences.    Pliil.  Ev.  11. jj 

a  Salk.  691.  But,  if  a  witness  going  to  sea  be  by  rule  of  court  examined 

upon  interrogatories  before  a  judge,  and  the  trial  come  on  be- 
fore he  is  gone,  his  deposition  shall  not  be  read,  but  he  must 
appear ;  for  the  rule  was  made  on  supposal  of  his  absence. 
(c)  Cro  Car.  Every  person  produced  as  a  witness  must,  before  he  gives  his 

192.  2  Bulst.  evidence,  be  sworn  to  depose  the  truth,  the  whole  truth,  and 
147  (^)^"<^  nothing  but  the  truth  :  this  the  law  required  in  all  cases,  (c)  ex- 
says  tliat  he*^  ^^P^  ^^^  indictments  for  capital  offences,  where  by  (d)  imme- 
iiever  read  in  morial  practice,  the  witnesses  against  ihe  king  were  not  suffered 
any  statute,  to  be  sworn, 
ancient  au- 
thor, book,  case  or  record,  that  in  criminal  cases  the  party  accused  should  not  have  witnesses 
sworn  for  him  ;  and  therefore  that  there  is  not  so  much  as  scintitla  juris  against  it.     3  Inst.  79. 

And  in  H.  P.  C.  264.  it  is  said,  that  there  is  no  known  law  against  it. But  in  2  Hawk, 

P.  C.  c.  46.  §  29.  it  being  the  constant  practice  not  to  suffer  witnesses  to  be  sworn  against  the 
king  upon  indictments  of  capital  crimes,  the  judges  presumed  it  founded  originally  on  some 
statute,  or  other  good  foundation,  and  were  therefore  tender  of  departing  from  the  settled 
practice. 

But  now  by  i  Anne,  st.  2.  c.  9.  §  3.  it  is  enacted,  "  That  every 

"  })erson  who  shall  be  produced,  or  appear  as  a  witness  on  the 

"  behalf  of  the  prisoner,  upon  any  trial  for  treason  or  felony, 

"  before  he  or  she  be  admitted  to  depose,  or  give  any  manner 

"  of  evidence,  shall  first  take  an  oath  to  depose  the  truth,  the 

*'  whole  truth,  and  nothing  but  the  truth,  in  such  manner  as 

/  <'  the  witnesses  for  the1:jueen  are  by  law  obliged  to  do;  and,  ii 

"  convicted  of  any  wilful*  perjury  in  such  evidence,  shall  suffer 

"  all  the  punishments,   penalties,   forfeitures,  and  disabilities, 

"  which  by  any  of  the  laws  and  statutes  of  this  realm  are  and 

"  may  be  inflicted  upon  persons  convicted  of  wilful  perjury." 

By  the  practice  of  the  courts,  if  one  be  produced  and  sworn 

(<)  jj  If  he  has    for  the  plaintiff  or  defendant,  being  once  {e)  sworn,  the  other 

^^^rn^"he        ^^^  examine  him  to  any  thing  whatsoever,  though  he  be  the 

other  mrty       solicitor  of  the  party  who  produces  him  (f) :  also  either  party 

may  cross-        niay,  on  application  to  the  court,  have  the  witness  examined 

examine  him,    apart,  and  out  of  the  hearing  of  the  others.  Ig) 

though  he  ""  '  '^  gave 
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gave  no  evidence  for  the  party  calling  iiiin.  Philips  v.  Earner,  i  Esp.  N.  P.  C.  357.  And  it  is 
reported  to  have  been  ruled  at  nisi  prius,  that,  if  a  witness  has  been  once  examined  by  a  party, 
the  privilege  of  cross-examination  continues  in  every  stage  of  the  came :  so  that  the  other 
party  may  call  the  same  witness  to  prove  his  case,  and  in  examining  him  may  ask  leading 
questions.  Dickinson  v.  Shee,  4  Esp.  N.  P.  C.  67.  But  it  has  been  well  observed,  that  in  the 
cjise  referred  to,  the  witness  might  possibly  have  shewn  a  strong  bias  in  favour  of  the  party 
who  first  called  him ;  and  on  that  account  perhaps  a  greater  scope  was  granted  to  the  adverse 
party  than  is  usually  allowed:  that  it  may  happen  on  the  other  hand,  that  the  plaintiff  caHs  a 
witness,  unwillingly  and  from  mere  necessit}',  knowing  him  to  be  favourable  to  the  other  side; 
tliat  in  such  a  case  to  allow  the  defendant,  on  calling  him  up  afterwards  as  his  own  witness,  to 
put  leading  questions,  would  be  giving  him  an  unreasonable  advantage;  on  the  contrary,  the 
court  might  perhaps  be  induced  to  invest  the  plaintiH*'s  counsel  with  some  of  the  powers  of 
cross-examination,  at  the  same  time  that  it  would  probably  oblige  the  defendant's  counsel  to 
treat  such  a  witness  strictly  as  his  own,  and  confine  him  within  the  limits  of  an  examination 
in  chief.  Phil.  Ev.  an.  A  witness  cannot  be  cross-examined  as  to  any  fact,  which,  if  ad- 
mitted, would  be  collateral,  and  wholly  irrelevant  to  the  matter  in  issue,  for  the  purpose  of 
contradicting  him  by  other  evidence,  in  case  he  should  deny  the  fact,  ^nd  in  this  manner  to 
discredit  his  testimony;  Spenceley  v.  DeWillot,  7  East,  108.  and  if  the  witness  answers  such 
an  irrelevant  question  l)efore  it  is  withdrawn  or  disallowed,  evidence  cannot  afterwards  be 
admitted  to  contradict  his  testimony  on  the  collateral  matter.  Harris  v.  Tippett,  a  Campb. 
638-11  (/)  [But  a  solicitor  cannot  be  compelled,  and  ought  not  to  disclose  matters  con- 
fidentially communicated  to  him  by  his  client,  (g)  The  like  indulgence  will  be  given  to  a 
prisoner;  but  he  cannot  demand  it  as  of  right.     4  St.  Tr.  9.] 

It  is  a  general  rule,  that  a  witness  shall  not  be  asked  any  z  Hawk.  P.  C. 

question,  the  answering  to  which  might  oblige  him  to  accuse  ^^'^^°' 

himself  of  a  crime  {a);  and  that  his  credit  is  to  be  impeached  oou^Ic^q?. 

only  by  general  accounts  of  his  character  and  reputation,  and  Cooke*^  case, 

not  by  proofs  of  particular  crimes  against  which  he  cannot  be  4  St.  Tr.  748. 

i)resuined  prepared  to  defend  himself.  (a)  ||  A  witness 

*  *      '  ^  shall  not  be 

compelled  to  answer  not  merely  questions  which  have  a  direct  tendency  to  subject  him  to 
penalties,  but  thoie  also  which  have  such  a  connexion  with  them,  as  to  form  a  step  towards  it. 
Formerly  the  judge  fremiently  informed  the  witness,  that  he  was  not  bound  to  answer;  so 
frequently,  as  to  prove  that  it  was  the  duty  of  the  court  to  do  so.  Now  it  appears  to  be  under- 
stood, that  the  witness  may  wave  the  objection,  and  proceed,  if  he  thinks  proper :  and  in  ge-^ 
neral  it  is  left  to  his  own  discretion.    Paxton  v.  Douglas,  16  Ves.  a39.ll 

II  It  having  been  doubted,  whether  a  witness  could  be  com- 
pelled to  give  any  evidence,  which  might  subject  him  to  a  civil 
action,  or  charge  him  with  a  debt;  it  is  enacted  by  46^0.  3. 
c.  37.  that  "  a  witness  cannot  by  law  refuse  to  answer  a  question 
"  relevant  to  the  matter  in  issue,  tlie  answering  of  which  has  no 
"  tendency  to  accuse  himself  or  to  expose  him  to  penalty  or  for- 
"  feiture,  of  any  nature  whatsoever,  by  reason  only,  or  on  the 
"  sole  ground,  that  the  answering  of  such  question  may  estabish 
"  or  tend  to  establish  that  he  owes  a  debt,  or  is  otherwise  subject 
"  to  a  civil  suit,  either  at  the  instance  of  his  majesty,  or  of  any 
"  other  person  or  persons." 

The  right,  which  the  parties  to  a  suit  have  to  refuse  answering  R.  v.  Woburn 
any  question,  is  not  in  any  degree  affected  by  this  statute :  and  ^°  ^^^^  395- 
therefore  on  a  question  of  settlement,  a  rated  parishioner  is  not 
compellable  by  the  adverse  parish   to  give  evidence,  as  he  is 
directly  interested  as  party  to  the  appeal,  and  does  not  come 
within  the  words  or  meaning  of  the  act.  [| 

If  a  witness,  when  under  examination,  through  surprise  and  5  Mod.  350. 
inadvertency,  gives  a  wrong  answer  to  a  question  that  is  asked  ^^7^-1  p  "** 
him,  he  is  always  allowed  to  recollect  himsqlf,  and  that,  which  J^^^„  ^      ^^ 

Q  4  he 
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he  affirms  on  due  deliberation,  is  to  be  taken  for  the  truth.     So, 

if  he  mistakes  the  true  state  ©f  the  question,  in  such  a  manner  as 

shews,  that  it  is  rather  owing  to  his  weakness,  than  perverseness, 

he  cannot  be  punished  for  it  as  guilty  of  perjury. 

Cro.  Ja.  lao.        If  a  person  is  produced  as  a  witness  for  the  king,  upon  a 

Frice's  case,     trial  in  an  information,  and  he  is  guilty  of  perjury,  he  cannot 

be  punished  for  it  on  the  5  Eliz.  by  way  of  indictment,  which 

is  the  suit  of  the  king ;  and  such  a  one  hath  been  discharged 

*  Qu.  de  hoc  f  accordingly.  * 

Ro.Rep-6i.         If  ex  witness  in  giving  evidence  reflects  on  the  character  of 

another,  or  makes  use  of  such  words  as  are  actionable ;  yet  this 

being  in  a  judicial  \Nay,  he  cannot  be  punished  for  it,  nor  will  an 

action  lie  for  such  words. 

Doev.Perkins,      [A  witness  shall  not  be  allowed  to  read  his  evidence,  but  he 

j^T.  R.  749-      may  refresh  his  memory  by  any  book  or  paper,  if  he  can  after- 

lor"y^A7?4^'^'  wards  swear  to  the  fact  from  recollection:   but,  if  he  cannot 

SEast,  a82.      swear  to  the  fact  from  recollection  any  further  than  as  finding  it 

289.   I  East,    entered  in  a  book  or  paper,  the  original  book  or  paper  must  be 

.4<>o-  produced.] 

Phil.  Ev.  209.  II  When  a  witness  has  recourse  to  a  written  memorandum  for 
Burrough  v.  ^he  purpose  of  assisting  his  recollection,  there  seems  to  be  no 
iCampb.  112.  ^^^^  reason  for  confining  him  to  such  writings  only  as  were 
drawn  up  at  the  precise  time  when  the  facts  occurred ;  for  one 
person  may  have  as  clear  and  strong  a  recollection  from  looking 
at  a  paper  half  a  year  after  the  fact,  as  another  who  wrote  down 
the  fact  on  the  very  day  it  happened.  However,  the  entry 
ought  to  have  been  made  by  the  mtness  himself,  or,  if  made 
by  another,  examined  by  him  while  the  fact  was  fresh  in  his 
memory  ||. 

2.  Of  Examitiatio7is  and  Proofs  i7i  Chancery, 

Gilb.  For.  By  the  civil  and  canon  law  it  was  absolutely  necessary,  that 

Roii).ii5,ii6.  ti^gj.^  should  be  a  citation  taken  out  against  the  defendant  pre- 
vious to  the  examination  of  witnesses.  And  the  reason  is,  that 
the  defendant,  if  cited,  might  either  examine  or  object  to  their 
credibility,  or  put  such  cross-interrogatories  to  them,  as  might 
bring  out  circumstances  in  his  favour,  which  he  would  not  have 
an  opportunity  to  do,  Jf  he  were  not  cited.  But  it  was  not 
necessary  for  the  defendant  to  appear,  because  the  citation  is  in 
his  favour,  and  he  might  renounce  a  privilege  introduced  in  his 
favour. 

lience  it  is,  that  in  Chancery,  after  the  plaintiff  has  replied  to 
the  defendant's  answer,  before  he  proceeds  to  examine  any  wit- 
nesses, he  must  take  out  a  subpena  against  the  defendant  to 
rejoin.  But,  if  the  } plaintiff  serves  the  defendant  with  a  subpena 
to  rejoin  before  he  has  filed  a  replication,  the  defendant  appear- 
ing upon  such  subpena  shall  have  his  costs  taxed,  because  the 
,  plaintiff  had  not  closed  the  contest  of  the  answer  before  he  served 
the. subpena  to  rejoin. 

-  The  defendant  being  served  with  a  subpena  to  rejoin,  the 
fio  plaintiff 
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plaintiff,  of  course,  upon  producing  an  affidavit  thereof,  is  to 
have  an  order  for  the  defendant  to  rejoin  and  join  in  commission 
in  four  days,  giving  the  defendant's  solicitor  notice  thereof;  and 
the  plaintiff  thereupon  may,  in  eight  days  afterwards,  leaving  his 
commissioners'  names  at  the  office,  have,  at  his  own  costs,  a  com- 
mission ex  parte  directed  to  two  of  the  plaintiff's  commis  ioners, 
and  two  such  as  the  officer  shall  think  fit  to  nominate. 

Also,  it  is  usual  to  apply  by  petition  or  motion,  that  a  sub- 
pcna  to  rejoin  return,  immediate  may  be  awarded  against  the 
defendant;  and  that  service  thereof  on  the  defendant's  clerk 
may  be  deemed  good  service  on  the  defendant ;  and  to  this  is 
often  added,  especially  in  a  country  cause,  that  the  defendant 
may  join  and  strike  commissioners'  names  sometimes  in  four 
days,  sometimes  in  a  week ;  or  that  the  plaintiff  may  have  a 
commission  ex  parte,  directed  to  his  own  commissioners ;  and  all 
this  is  of  course. 
•  But  the  more  usual  way  is  for  each  party  to  name  four  com- 
missioners for  the  examination  of  witnesses,  and  two  a-piece  are 
struck  out  on  each  side ;  and  if  a  defendant  joins  in  a  com- 
mission and  names  commissioners,  and  yet  afterwards  refuses  to 
strike,  the  court,  upon  petition,  will  strike  out  such  two  of  them 
as  they  please,  and  the  commission  shall  go  to  such  of  the  four  as 
are  left  standing. 

But  here  it  is  necessary  to  observe,  that  there  is  an  office 
called  the  Examiner's  Office,  which  extends  itself,  and  has  a 
right  to  examine  all  witnesses  in  town,  or  within  ten  miles  of 
town,  which  is  the  circuit  of  the  court ;  and  if  any  commis- 
sion be  made  out,  or  witnesses  examined  within  that  district, 
the  depositions  taken  by  commission  will,  upon  complaint,  be 
suppressed,  and  the  clerk  who  made  out  the  commission  will 
stand  committed  for  a  misbehaviour,  and  breach  of  the  known 
duty  of  his  office,  {a)  (a)  [|It  is  now 

settled,  that 
after  a  decree  the  examination  may  be  by  one  of  the  Masters  of  the  court.  It  was  usual  for- 
merly to  insert  in  tlie  decree,  (and  it  is  still  constantly  done  in  the  Court  of  Exchequer,)  that 
the  Master  be  armed  with  a  commission  to  examine  witnesses,  and  to  direct  the  same  into  the 
country,  if  he  thinks  lit.  But  the  course  now  is,  for  the  Master  to  examine,  where  he  sees 
fit ;  and  if  he  sees  cause  to  direct  a  commission  into  the  country,  he  does  not  direct  it  him- 
self; but  he  certifies,  that  it  is  necessary;  and  upon  that  certificate  an  order  issues  for  the 
commission.  The  same  subpena  is  used  to  bring  witnesses  before  the  Master  as  before  th» 
Examiner,  and  it  is  indeed  no  other  than  the  common  subpena  to  answer,  its  purpose  being 
explained  by  the  label.  Upon  an  examination  in  the  country,  the  body  of  the  writ  expresses 
that  it  is  to  give  testimony.  Parkinson  v.  Ingram,  3  Ves.  603.  Sandford  v.  Biddulph,  9  Ves. 
36.  It  seems,  that  the  Masters  had  been  in  the  habit  of  performing  this  part  of  their  duty  by 
their  clerks ;  a  practice  which  the  Master  of  the  Rolls  gravely  observes,  in  the  first  of  the  above 
cases,  can  never  be  jnoper  ;  though  there  was  a  time  when  the  very  same  practice  was  not 
considered  as  altogether  improper  at  the  Rolls  or  in  the  Exchequer,  and  the  Judges  of  those 
courts  are  still  enjoying  the  immunity  arising  from  it.  See  Gilb.  For.  Rom.  1 24,  125.  4*  infrOf 
%^$.  —  Evidence  in  the  cause,  though  not  read  at  the  hearing,  may  be  received  by  the  Master; 
but  he  cannot  re-examine  a  witness,  who  has  already  been  examined  in  the  cause,  without 
leave  of  the  court;  Hough  v.  Williams,  3  Br.  Ch.  Rep.  190.  Vaughan  v.  Lloyd,  i  Cox,  312. 
Smith  v.  Althus,  11  Ves.  564.  whether  the  interrogatories  be  to  the  same  matter,  or  essentially 
different.  Browning  v.  Barton,  a  Dick.  508.  Sawyer  v.  Bowyer,  i  Br.  Ch.  Rep.  388.  And 
even  before  decree,  if  publication  has  passed,  and  the  depositions  have  been  seen,  he  cannot, 
without  the  special  order  of  the  court,  examine  witnesses  to  the  same  matters.  Willan  v, 
Willan,  Coop.  291.    It  is  not  indeed  in  the  ordinary  course  of  proceeding  to  re-examine  the 

same 
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same  person  to  the  same  matter ;  though  this  has  been  done  in  toto  under  very  special  circuai- 
Btances;  as,  where  the  witness,  from  mere  accident,  and  without  design,  was  incompetent  at 
the  time  of  his  original  examination,  the  release,  which  he  had  executed,  not  being  sufficiently 
comprehensive.  Sandford  v.  Paul,  3  Br.  Ch.  Rep.  370.  i  Ves.  Jun.  398.  S.  C.  And  to  the 
order  to  re-examine  Lord  Thurlow  in  one  case  declined  adding  any  directions  that  the  wit- 
ness should  not  be  examined  to  the  same  points,  but  left  it  to  the  judgment  of  the  Master ; 
for  if  the  witness  had  been  examined  in  the  cause  on  a  more  general  interrogatory,  under 
which  he  might  have  deposed  to  the  point  in  question,  but  did  not ;  and  a  more  particular 
interrogatory  were  exhibited  to  get  at  his  testimony,  the  Master  would  feel  no  difficulty  in 
admitting  it.  Vaughan  v.  Lloyd,  vin  supra.  But  gu.  and  see  Purcell  v.  M*Namara,  1 7  Ves. ' 
434. — *'  It  was  settled  by  Lord  Hardivicke,  that  the  Master  could  re-examine  a  party  in  the 
"  cause  without  leave,  but  not  a  witness,  because  the  decree  was  that  he  might  examine 
"  parties  as  he  should  see  fit,  and  he  settles  the  interrogatories  for  the  examination  of  the 
"  parties,  but  not  for  the  examination  of  the  witnesses."  Per  Lord  Eldouy  Willan  v.  Willan, 
vhi  supra.  But  in  another  case,  his  Lordship,  agreeing  that  the  interrogatories  were  so  settled 
in  those  respective  cases,  says,  "  though  the  usual  direction  is  to  examine  the  parties,  as  the 
"  Master  shall  think  fit,  the  practice  has  been  long  settled,  that  the  Master  cannot,  without 
"  an  order,  examine  a  party,  who  has  been  previously  examined ;  that  it  is  not  of  course ; 
"  but  in  the  discretion  of  the  oourt."  His  Lordship's  order  therefore  for  the  examination  of 
a  defendant  in  that  case  upon  interrogatories,  who  had  been  examined  and  cross-examined, 
restrained  it  to  such  of  the  points  in  the  cause,  to  which  he  had  not  before  been  examined,  as 
the  Master  should  think  reasonable.  Purcell  v.  M'Namara,  17  Ves.  434. — The  depositions 
taken  beibrc  the  Masters  are  filed  in  their  offices  :  but  depositions  taken  in  the  country  are 
Sled  in  the  Six-clerks*  Office.    Parkinson  v.  Ingram,  idA  supra.\\ 

When  interrogatories  are  filed  in  the  examiner's  office,  the 
witness  is  carried  to  the  seat  of  the  examiner,  and  a  note  in 
writing  is  there  taken  of  his  name  and  place  of  abode,  to  the  end 
the  other  side  may  cross-examine,  if  they  think  fit ;  and,  to  pre- 
vent the  personating  of  any  witness,  he  is  constantly  carried  in 
person,  and  shewn  at  the  seat  of  the  adverse  party's  clerk  in 
Chancery.  This  being  done,  he  returns  back  to  the  examiner's 
office,  and  is  there  examined. 

If  interrogatories  are  filed  for  his  cross-examination,  the  party 
who  produces  him  must  see  that  he  stays,  or  returns,  and  at- 
tends to  be  examined.  |1  But  as  it  is  usual,  after  the  witness  is 
sworn,  for  the  examiner  to  appoint  some  other  day  for  him  to 
attend  to  be  examined  ;  to  prevent  the  examination  from  being 
taken  unknown  to  the  other  side,  a  note  in  writing  may  be  stuck 
up  in  the  examiner's  office,  that  if  such  a  person  come  to  be  ex- 
amined in  such  a  cause,  let  him  be  cross-examined;  or  the 
examiner  may  be  instnicted  to  take  care  that  the  witness  be 
cross-examined,  which  seems  the  better  method.  ||  But,  if  no 
such  interrogatories  are  filed,  or  he  is  not  demanded  to  be  cross- 
examined  at  the  same  time  when  he  is  under  examination,  and 
if  he  goes  away  about  his  business,  the  party  who  intends  to 
cross-examine  him  must  get  him  examined  as  well  as  he  can ; 
and  the  adverse  party  is  not  in  that  case  bound  to  produce  him 
over  again,  to  attend  to  be  cross-examined,  since  it  was  the 
party's  fault  he  had  not  his  interrogatories  ready  to  cross-examine 
him  whilst  he  was  under  his  former  examination. 

If  the  examiner  is  served  with  an  order  whereby  publication 
is  to  pass  on  such  a  day,  he  cannot  afterwards  examine  any 
witness,  though  it  often  falls  out,  that  three  or  four  witnesses 
have  been  before  that  time  sworn  to  the  interrogatories,  but  have 
not  attended  to  be  examined :  in  this  case  the  party  cannot  ex- 
amine 
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Hininc  them  without  leave  of  the  court,  which  is  seldom  denied 
on  motion. 

If  a  witness  is  duly  subpenaed  to  attend  and  be  examined, 
and  he  refuses  to  attend ;  then,  upon  a  certificate  from  the  ex- 
aminer that  interrogatories  are  filed,  and  the  witness  hath  not 
attended  to  be  examined,  he  shall  stand  committed  (a),  unless  (a)  (|Sa,  if  a. 
he  attends  and  is  examined  in  four  days  after  notice.     And  this  person  having 
is  sometimes  allowed  as  a  good  cause  for  enlarging  publication  ^"^"'^^"  ^^  a 
or  putting  off  the  cause.     But,  where  publication  is  actually  ^^  5^  sworn, 
passed,  and  depositions  are  delivered  out,  if  the  party  moves  an  order  will 
tor  enlarging  publication,  he  must  offer  good  reasons,  by  affi-  ^^  made,  that 
davit,  of  some  material  witnesses  whom  he  hath  to  examine,  and  !j®  examined 
the  reasons  why  they  could  not  attend  and  be  examined  before  or  stand  com- 
piiblication  passed.  mitted.    Hen- 

uegal  V. 
Eyance,  iz  Ves.  201.  In  these  cases  a  motion  is  necessary  before  the  witness  can  be  com- 
mitted for  a  contempt  of  such  an  order,  upon  which  it  is  open  to  the  court  to  consider, 
whether,  under  the  circumstances,  he  ought  to  be  conmiitted.  If  tlie  witness  attending  re- 
fuses to  answer,  conceiving  the  interrogatory  put  to  him  to  be  improper,  he  umst  demur. 
Whether  the  demiurcr  nmst  be  in  writing,  or  may  be  ore  tcmcsy  does*  not  appear.  Bownian 
V.  Kodwell,  I  Madd.  266. [( 

And  in  this  case  the  plaintiff  or  defendant,  as  the  case  falls 
out,  must  make  oath,  and  so  must  his  clerk  or  solicitor,  that 
they  have  neither  seen,  heard,  read,  nor  been  informetl  of  any 
of  the  contents  of  the  depositions  taken  in  that  cause ;  nor  will 
they  see,  hear,  read,  or  be  informed  of  the  same;  ||nor  shall  any 
person  or  persons  by  or  with  their  or  either  of  their  order, 
privity,  direction,  or  knowledge,  read,  see,  hear  read,  or  be  in- 
formed of  the  same,  II  till  publication  is  duly  passed  in  the  cause; 
and  upon  such  an  affidavit  it  is  usual  for  the  court  to  enlarge  pub- 
lication, and  give  the  party  an  opportunity  to  examine  his  wit- 
nesses. But  he  is  to  be  limited  to  a  time,  and  so  as  not  to  put 
off  the  hearing  of  the  cause ;  for  otherwise  it  would  be  hard  to 
put  the  defendant  to  hear  his  cause  without  proof. 

If  die  party  examines  some  witnesses  in  town,  and  others  by 
commission,  he  is  not  obliged  to  exhibit  or  file  his  whole  set  of 
interrogatories  in  the  examiner's  office ;  he  only  files  such  and 
such  alone  as  he  hath  occasion  to  examine  to  in  town ;  for  if  this 
were  otherwise,  it  would  put  the  plaintiff  to  a  double  expence  of 
paying  for  copies  of  the  whole  interrogatories  twice  over. 

Here  also  we  must  observe,  that  anciently  the  examination  Gilb.  For, 
was  before  a  judge  of  the  court,  who  was  to  consider  whether  Rora.117.124> 
the  witness  answered  readily,  or  whether  he  brought  a  story  ^^^' 
formed  to  the  judge.     The  examination  in  Chancery"  was  ori- 
ginally before  the  Master  of  the  Rolls,  who  was  one  of  the  judges 
of  the  court ;  and  therefore  it  should  seem  that  the  examination 
might  be  upon  the  bill  without  interrogatories  drawn  and  framed, 
as  the  examination  with  the  canonists  may  be  upon  the  libellus 
articulatus.     But  afterwards  the  Master  of  the  Rolls  having  lefl 
the  examination  of  the  witnesses  to  his  clerks,  as  the  barons 
of  the  Exchequer  did  to  theirs,  thenceforward  not  the  judge, 

but 
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but  the  counsel  for  the  party,  whose  witnesses  were  to  be  exa- 
mined, framed  the  interrogatories  upon  which  the  clerks  exa- 
mined ;  and  so  it  became  the  practice  to  send  the  commission  to 
the  commissioners  to  examine  upon  interrogatories,  as  the  exa- 
miners did  above. 
Gilb.  For.  But,  as  witnesses  often  lived  remote  from  the  court,  it  was 

Rom.  ii8.  thought  more  convenient  to  appoint  commissioners  to  examine 
such  witnesses,  the  court  sending  a  notary  of  their  own,  who 
was  often  in  commission  with  them,  and  with  those  commissions 
a  copy  of  the  articles.  The  commissioners  are  to  examine  them- 
selves, and  cannot  delegate  their  power,  for  delegata  jpotcstas 
non  potest  delegari. 
Id,  ibid.  The  commissioners  were  likewise  to  be  indifferent,  for,  upon 

exception  to  the  partiality  of  any  of  them,  the  court  would 
supply  their  places  by  putting  in  others ;  for  though  they  are 
named  by  the  parties,  yet  that  is  but  by  way  of  proposal  to  the 
court ;  for  they  are  the  ministers  of  the  court,  and  therefore  must 
be  impartial. 
Id.  ibid.  These  commissioners  were  to  have  their  charges,  and  (a)  the 

(a)  But  there  yule  was,  that  rich  persons  were  to  have  their  expences  only, 
seems^to  be^no  becaygg  they  were  not  to  be  paid  for  their  duty ;  but  the  poor 
distinction  at  were  to  have,  not  only  their  expences,  but  tlie  price  of  their 
this  day,  and  labour  over  and  above,  that  they  might  not  be  damaged  for 
therefore  it  jjoinff  their  duty, 
hath  been  re- 
solved, that  a  commissioner  may  maintain  an  action  for  the  labour  and  pains  he  has  been  at 
in  the  execution  of  the  commission.  Stockhold  v.  Collington.  Carth.  208.  |)i  Salk.  330. 
S.  C.  Comb.  186.  S.  C.  I  Show.  343.  S.  C.  The  acting  commissioners  arc  allowed  one 
guinea  per  diem  during  the  execution  of  the  commission,  exclusive  of  every  other  expence  in- 
cident thereto.  The  clerks  are  in  like  manner  entitled  to  half-a-guinca  per  diem.  The  ex- 
pences and  charges  of  entertainment,  and  other  matters,  are  borne  by  the  parties  joining  in 
and  attending  the  execution  of  tlie  commission.  If  a  commissioner  refuse  to  sit,  the  suitor 
has  no  remedy  by  action  against  him ;  and  though  jnirhaps  his  refusal  be  a  contempt  of  the 
court,  if  without  excuse,  yet  doubtless  they  wilTnot  punish  him  for  it,  unless  his  reasonable 
t'xpenccs  be  allowed,     i  Show.  343. || 

The  interrogatories  were  anciently  annexed  to  the  com- 
mission, and  so  now  they  are  supposed  to  be;  but  by  consent 
pf  parties  they  are  delivereil  to  the  commissioners  at  the  opening 
of  the  commission ;  and  this  is  the  present  practice. 

The  commissioners  can  only  examine  upon  the  set  of  interro- 
gatories that  are  first  put  in  before  them,  and  no  new  ones  can 
be  examined  upon  before  them,  without  leave  of  the  court,  be- 
cause their  commission  is  to  examine  upon  such  interrogatories 
as  are  supposed  to  be  annexed  to  the  commission,  or  such  as 
are  delivered  in  at  the  opening  of  the  commission. 

But  before  the  examiner  they  may  examine  upon  a  new  set 
of  interrogatories,  because  that  is  presumed  to  be  the  examina- 
tion of  the  judge ;  and  the  judge  might  examine  upon  interro- 
gatories ex  re  7iatd  out  of  the  articles. 
Id.  127.  The  plaintiff  has  regularly  the  carriage  of  the  commission, 

and  so  is  to  appoint  time  and  place ;  but,  if  the  defendant  sup- 
poses that  the  plaintiff  will  aggrieve  him  by  such  appointment, 

he 
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he  may  move  for  a  duplicate  of  the  commission,  and  that  the 
officer  may  appoint  time  and  place. 

But,  if  the  officer  appoints  time  and  place,  yet  the  com- 
iiiissioners  may  agree  to  adjourn,  because  the  appointment  of 
the  master  is  only  for  the  opening  of  the  commission ;  and, 
therefore,  if  the  commissioners  agree,  they  have  yet  power  to 
make  proper  adjourmnents. 

If  the  plaintiff,  or  his  commissioners,  abuse  the  carriage  of  Id,  ibid. 
the  commission,  by  making  unnecessary  adjournments,  or  an 
irregular  examination  of  the  witnesses,  that  will  entitle  the  de- 
fendant to  a  commission  of  his  own,  and  he  may  have  the  car- 
riage of  it  himself,  because  he  shall  not  be  obliged  to  produce 
and  examine  his  witnesses  where  it  cannot  be  done  impartially. 

The  fair   examination  by  commissioners  is  not  to  adjourn  Id,  ibid. 
without  necessity,  because  that  would  be  to  harass  the  defendant 
by  obliging  him  to  travel  from  place  to  place  to  cross-examine; 
but,  it  it  be  necessary,  they  may  adjourn,  not  only  as  to  time, 
but  place. 

And  this  affair  must  be  performed  as  far  as  it  is  possible  uno  Ibid, 
actu^  that  there  be  as  little*  opportunity  as  possible  to  divulge 
the  depositions,  that  neither  side  may  better  their  proof. 

When  a  witness  is  produced,  he  must  first  be  examined  upon  Id.  i*8. 
the  interrogatories  of  the  producer,  and  then  forthwith,  without 
suffering  him  to  go  abroad,  upon  the  cross  interrogatories  of  the 
other  side;  and  the  depositions  are  to  be  read  over  to  hun,  every 
sheet  whereof  he  is  to  sign,  that  so  they  may  have  the  sense  of 
the  witness  ex  re  iiatd^  without  being  tampered  with. 

The  depositions,  thus  taken,  are  to  be  bound  up,  and  signed  Ibid. 
and  sealed  by  the  commissioners,  and  sent  by  a  messenger  of 
their  own  to  the  court  out  of  which  the  commission  issued,  who 
is  to  swear  that  they  were  not  opened  or  altered  since  they  were 
delivered  to  hun. 

If  there  be  due  notice  of  executing  the  commission,  and  at  Id.  129. 
the  day  appointed  the  commissioners  meet,  and  the  commission 
be  opened,  but  no  witnesses  examined  nor  adjournment  made, 
the  commission  is  lost ;  but,  if  it  be  not  opened,  they  may  give 
new  notice,  and  proceed,  unless  in  the  mean  time  the  court  be 
moved,  and  order  be  made  to  pay  the  costs  of  the  former  day 
before  they  proceed.  And  the  reason  of  this  rule  seems  to  be, 
that  the  not  adjourning  is  a  refusal  of  the  commissioners  to  act 
any  further  uponit ;  for  though  the  court  itself  never  adjourns,  be- 
cause it  is  always  open,  yet  the  delegated  authority  must  adjourn, 
because  they  have  no  standing  and  constant  power,  as  the  seal 
has,  but  their  power  arises  from  the  words  of  their  commission, 
which  Bxe^quod  mandamus  quod  ad  certos  dies  Sf  locos  quos  ad  hoc 
provideritis  testes  prced.  coram  vobis  venire  faciatis  ^  advocetis  ; 
so  that  if  they  do  not  provide  time  and  place  by  an  adjourn^ 
ment,  they  have  no  authority  further  to  act  by  that  commission, 
for  the  delegated  authority  must  pm^sue  the  words  of  the  com- 
mission, else  it  will  be  construed  a  refusal  to  act.  But,  if  they 
do  not  open  the  conmiission,  their  not  acting  at  that  time  will 

not 
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not  be  construed  as  a  refusal  to  act ;  but  it  is  an  harassing  o£ 
the  defendant,  for  which  he  may  complain  to  the  court  and  have 
his  redress ;  and  the  not  acting  before  the  commission  is  opened, 
is  not  construed  to  be  a  refusal,  because  they  do  not  know  what 
their  authority  is  till  the  commission  is  opened.      ' 

j^<^- 130-  Where  one  of  the  plaintiff's  commissioners  and  one  of  the  de- 

fendant's meet,  and  the  commissioner  for  the  plaintiff  refuses  to 
act,  the  commission  is  lost ;  but  the  plaintiff  shall  pay  the  de- 
fendant his  costs,  and  the  defendant  shall  have  a  new  com- 
mission, and  the  carriage  of  it.  And  so  it  is  when  any  com- 
mission is  lost  through  the  default  of  him  that  has  the  carriage 
of  it ;  for  he  is  imworthy  to  have  the  carriage  of  the  commission, 
who  appears  to  make  default  in  the  execution  of  it. 

'^^^'^'  If  due  notice  be  given,  and  the  one  side  proceed  and  examine 

his  witnesses ;  the  other,  if  he  does  not  examine,  shall  not  have 
a  new  commission,  unless  affidavit  be  made  of  some  reasonable 
<;ause  of  his  non-attendance,  and  that  neither  the  party  who  did 
not  examine,  nor  any  for  him,  or  by  his  direction  or  knowledge, 
has  seen,  heard,  or  been  informed  of  the  depositions  taken,  or 
any  part  of  them,  nor  willingly  will  see,  ^c,  till  he  has  exa- 
mined, or  till  publication.  And  the  reason  hereof  is,  that  the 
defendant  may  not  have  an  opportunity  to  know  what  has  been 
proved  for  the  plaintiff,  and  so  be  able  to  contest  it. 

Id»  131.  And  where  such  a  new  commission  is  granted,  it  shall  all  be 

at  the  charge  of  the  defendant,  and  the  plaintiff  is  permitted  to 
cross-examine  without  charge. 

^^i^'  But,  if  the  plaintiff  will,  upon  such  new  commission,  produce 

any  witnesses,  he  must  be  at  equal  charges  of  the  commission, 
because  he  has  equal  benefit  by  the  examination  of  his  own 
witnesses. 

^^wT*  But  he,  at  whose  instance  a  commission  is  renewed,  must 

examine  all  his  witnesses  upon  such  commission,  or  in  court, 
before  the  return  of  it,  because  he  cannot  be  indulged  a  farther 
probatory  term. 

^Md.  If  the  commissioners  on  both  sides  attend  the  execution  of  the 

commission,  and  the  one  side  examines,  and  the  other  neither 
examines  nor  puts  in  interrogatories,  he  shall  never  afterwards 
examine,  unless  upon  special  order  of  court,  upon  good  cause 
shewn,  because  he  might  form  his  interrogatories  upon  the 
discovery  made  to  his  commissioners  of  what  the  other  side 
examined  to. 

Id.  132.  Where  the  commissioners  meet  and  examine,  and  afterwards 

adjourn,  and  one  of  the  defendant's  commissioners  takes  away 
the  commission,  and  the  other  commissioners  meet  at  the  day 
adjourned,  and  examine  witnesses  and  return  the  depositions,  the 
court  will  order  such  depositions  to  lie,  and  the  subpoena  duces 
tecum  to  issue  against  the  commissioner  who  took  away  the 
commission,  that  he  may  bring  in  the  authority  by  virtue  of 
which  the  depositions  were  taken ;  for  if  they  had  a  proper  au- 
thority, the  not  having  tlie  commission  before  them  does  not  im- 
peach the  depositions. 

There 
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There  must  be  fourteen  days'  notice  given  by  the  commis-  id. 
sioners  to  all  the  defendants,  of  the  time  and  place  of  the  exe- 
cution of  the  commission,  else  it  is  not  good  notice,  and  the 
depositions  will  stand  suppressed  for  irregularity,  in  not  pur- 
suing the  tenor  of  the  commission.  This  rule  seems  to  be  taken 
from  the  common  law,  which  requires  fourteen  days*  notice  of 
trial.  But,  where  it  is  a  short  vacation,  as  between  Easter  and 
Trinity  term,  ten  days,  or  less,  is  good  notice. 

No  commission  can  be  executed  in  term-time,  unless  by  leave  ibuL 
of  the  court,  or  consent  of  the  parties;  for  the  commissioners 
being  generally  country  attornies,  it  is  more  than  probable  they 
are  in  town  attending  the  term,  on  their  other  clients'  affairs, 
and,  consequently,  cannot  attend  upon  the  execution  of  the 
commission. 

If  two  of  the  plaintifTs  commissioners  attend  at  the  time  and  Id.  136. 
place  appomted  for  the  execution  of  the  commission,  they  may 
proceed  therein  ex  jmrte^  if  the  defendant's  commissioners  do  uot 
then  attend ;  but,  if  the  defendant's  commissioners  attend  at  the 
time  and  place  appointed,  and  the  plaintifTs  commissioners  are 
not  there,  they  cannot  go  on,  because  the  plaintiff  having  the 
carriage  of  the  commission,  he  will  not  produce  it,  if  he  is  dis- 
appointed of  his  commissioners,  and,  consequently,  there  can  be 
no  proceedings  for  want  of  the  commission.  This  makes  a  du- 
plicate of  the  commission  more  necessary ;  for  in  this  case,  if  the 
defendant's  two  commissioners  meet,  they  may  proceed  in  the 
execution  of  the  commission ;  but,  where  there  is  no  duplicate, 
and  the  defendant's  commissioners  attend  at  the  time  appointed, 
and  none  attend  for  the  plaintiff,  the  party  grieved  is  to  be 
recompensed  in  costs  upon  complaint  made  thereof  to  the  court; 
and  in  that  case  the  court  will  give  him  leave  to  sue  out  another 
commission,  and  order  him  the  carriage  thereof. 

There  must,  at  least,  one  commissioner  attend  on  each  side  ;  ibid. 
for  if  the  plaintiff  hath  but  one  commissioner  that  attends  on 
his  side,  he  cannot  proceed  to  execute  the  commission,  unless 
one  of  the  defendant's  commissioners  attends  and  joins  with 
him  therein ;  but,  if  one  commissioner  for  each  party  attend, 
they  may  proceed  in  the  execution  of  the  commission,  and  not 
otherwise. 

It  having  been  found  by  common  experience,  that  country  jd,  141. 
commissioners  were  apt  to  publish  and  divulge  all  the  evidence 
taken  before  them,  even  before  the  passing  of  publication,  and 
in  such  a  manner,  as  that  it  could  rarely,  if  ever,  be  detected, 
because  they  usually  disclosed  it  to  the  attorney  or  solicitor  who 
employed  them,  and  who  was  always  their  frierd;  and  since  the 
very  life  and  vitals  of  almost  every  cause,  and  of  every  man's 
property,  lie  in  keeping  close  and  secret  his  evidence,  till  after 
the  depositions  are  published,  because  after  that  there  is  an  end 
of  examining,  unless  it  is  to  prove  exhibits,  (which  may  be  done 
after  the  hearing,  or  by  order  viva  voce,  and  then  they  must  be 
particularly  named  in  the  order,  that  the  other  side  may  have 
notice  what  is  to  be  prpved;  anjj  this  indeed  can  only  be  to 
1 2t  prove 
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prove  the  execution  of  deeds,  or  signing  receipts  or  acquittances ; 

but  a  man  cannot  have  leave  to  prove  a  will  vivd  voce  at  the 

hearing,    because   the   due   execution   may  come   in  question, 

(«)[Noexami-  (a),  which  cannot  be  examined  to  at  the  heox'mg  ore  tenus^  but 

nation  is  al-      ought  to  be  done  before  publication  passes  :) 

lowedto 

points  that  would  admit  of  a  cross-examination.  2  Ves.  480.]  ||But  see  Turner  v.  Burleigh, 
17  Ves.  255 '  where  Lord  Eldon  says,  "  in  the  case  of  an  exhibit  proved  at  the  hearing,  the  court 
"  would  examine  viva  voce  at  the  hearing  upon  the  suggestion  of  any  question.  In  Aylett's 
"  case,  upon  an  indictment  for  perjury,  the  question  was  made,  whether  this  court  had  the 
"  right  of  examining  viva  voce  ;  and  it  was  settled,  that  the  examination  may  be  in  either 
**  way."    See  Gascoigne*s  case,  14  Ves.  182.    Ogle's  case,  11  Ves.556.ll 

To  remedy  this  inconvenience,  the  following  order  was  made 
the  9th  oi  Fehrum-y^  the  Sth  year  of  G.  i.  in  Chancery  : 

Whereas  this  court  hath  been  informed,  that  commissioners 
and  their  clerks  attending  the  execution  of  commissions  for 
examination  of  witnesses  in  causes  depending  in  this  court,  do 
frequently  before  publication  is  passed,  and  even  before  the  exe- 
cuting of  such  commissions,  disclose  to  or  inform  the  parties,  or 
their  agents,  of  the  contents  of  the  depositions  of  witnesses  taken 
on  such  commissions,  which  leads  to  introduce  perjury,  and 
occasions  tedious  and  unnecessary  examinations ;  for  remedying 
and  preventing  thereof  for  the  future,  the  Right  Honourable 
the  Lord  High  Chancellour  of  Great  Britain^  by  and  with  the 
advice  and  assistance  of  the  Right  Honourable  the  Master  of 
the  Rolls,  doth  order,  that  from  and  after  the  last  day  of  this 
present  Hilaiy  term,  where  any  commission  issues  for  exami- 
nation of  witnesses,  all  and  every  the  commissioners  named  in 
such  commission  shall,  before  they  act  in  or  be  present  at  the 
swearing  or  examining  any  witness  or  witnesses  upon  interro- 
gatories in  such  causes,  severally  take  the  oath  following  :  "  You 
"  shall,  according  to  the  best  of  your  skill  and  knowledge,' 
"  truly,  faithfully,  and  without  partiality  to  any  or  either  of  the 
"  parties  in  this  cause,  take  the  examinations  ^nd  depositions  of 
^'  all  and  every  witness  and  witnesses  produced  and  examined 
"  by  virtue  of  the  commission  hereunto  annexed,  upon  the  in- 
**  terrogatories  now  produced  and  left  with  you,  and  you  shall 
''  not  publish,  disclose,  or  make  known  to  any  person  or  persons 
"  whatsoever,  except  to  the  clerk  or  clerks  by  you  employed  and 
*'  sworn  to  secrecy  in  the  execution  of  this  commission,  the  con- 
"  tents  of  all  or  any  of  the  depositions  of  the  witnesses,  or  any 
*'  of  them,  to  be  taken  by  you  and  the  other  commissioners  in 
"  the  said  conmiission  named,  or  any  of  them,  by  virtue  of  the 
<'  said  commission,  until  publication  shall  pass  by  rule  or  order 

"  of  the  High  Court  of  Chancery." Which  oatli  is  to  be 

annexed  in  a  schedule  to  the  said  commission. And  it  is 

further  ordered,  that  all  and  every  tlie  clerk  or  clerks  attending 
the  execution  of  such  commission,  and  employed  in  taking, 
writing,  transcribing,  or  engrossing  the  deposition  or  depositions 
of  witnesses  examined  on  such  commission,  shall,  before  he  or 
they  be  permitted  to  act  as  clerk  or  clerks  as  aforesaid,  or  be 
present  at  the  execution  of  such  commission,  severally  take  the 

oath 
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oath  following :  "  You  shall  truly  and  faithfully,  and  without 
**  partiality  to  any  or  either  of  the  parties  in  this  cause,  take  and 
*'  write  down,  transcribe  and  engross  the  depositions  of  all  and 
"  every  witness  and  witnesses  produced  before  and  examined  by 
"  the  commissioners,  or  any  of  them  named  in  the  commission 
"  hereunto  annexed,  as  far  forth  as  you  are  directed  and 
"  employed  by  the  said  commissioners,  or  any  of  them,  to  take, 
"  write  down,  or  engroj^s  the  said  depositions,  or  any  of  them, 
"  and  you  shall  not  publish,  disclose,  or  make  known  to  any 
"  person  or  persons  whatsoever,  the  contents  of  all  or  any  of  the 
"  depositions  of  the  witnesses,  or  any  of  them,  to  be  taken, 
"  wrote  down,  transcribed,  or  engrossed  by  you,  or  whereto 
*'  you  shall  have  recourse,  or  be  any  ways  privy,  until  publi- 
"  cation  shall  pass  by  rule  or  order  of  the  High  Court  of 
"  Chancery."  —  Wliich  oath  is  likewise  to  be  annexed  in  the 
same  schedule  to  the  said  commission.  —  These  oaths  the  said 
commissioners  are  by  such  commissions  to  be  empowered  jointly 
and  severally  to  administer  to  each  other,  and  also  to  the  persons 
attending  as  clerks  to  the  said  commissioners. 

If  any  practiser,  or  other  person,  goes  about  to  tamper  with  Id,  143. 
or  suborn  any  witness,  upon  complaint  made  thereof,  and  upon 
examination  of  the  matter  upon  oath,  he  shall  stand  committetl. 

jjlf  a  commissioner  be  examined  as  a  witness,  at  the  execution  Hinders  Pr. 
of  the  commission,  he  must  be  examined  by  the  other  com-  i5(>'    «  Ch. 
missioners,   as  well  previously  to  his  acting  as  a  commissioner,  ^  y^'^^'  ^ 
as  also  before  any  other  witness  be  examined.     After  his  exami-  qjh,,  Yot. 
nation  he  may  join  and  proceed  in  the  execution  of  the  com-  Rom.  138. 
mission  with  the  other  commissioners ;  for  if  other  witnesses  be 
examined  previously  to  the  examination  of  a  commissioner,  and 
in  the  presence  of  that  commissioner,  the  examination  in  that 
case  would  be  irregular,    the  commissioner  having  heard  the 
former  examination.     The  deposition  of  a  commissioner,  who 
had  so  acted,  and  was  afterwards  examined  in  court,  was  sup- 
pressed upon  motion.     So,  if  a  clerk,  who  writes  for  the  com- 
missioners,   be  examined   as  a   witness,  his  examination   must 
precede  the  examination  of  any  other  witness,  except  a  commis- 
sioner under  the  same  commission. 

If  a  plaintiff  wants  to  examine  a  defendant  as  a  witness,  he  Hinde's  Pr. 
must  obtain  an  order  by  motion  or  petition  in  the  usual  way  for  356,  357- 
that  purpose.     This  order  must  be  served  on  the  adverse  party's  ^^^  ^^' 
clerk  in  court,  by  leaving  a  true  copy  of  it  with  him  'personally^ 
or  with  his  agent  at  his  seat  in  the  six-clerks'  office,  shewing  at 
the  time  of  seiTice  the  original  order  passed  and  entered.     A 
defendant  may  obtain  a  like  order  for  the  examination  of  a 
c6-defendant.     These  orders  are  of  course,  [a)  but  they  proceed  See  Murray  v 
upon  a  suggestion,  that  the  defendant  is  not  interested  in  the  ^'}^,^^^^{' 
matters  in  question ;  and  they  are  never  granted  without  a  clause  ^Qj^*a„^j  fhT' 
of  saving  just  exceptions  to  the  other  side,  which  must  be  made  cases  there 
at  the  hearing.     This  order  must  be  produced  at  the  execution  cited. 
of  the  commission,  or  in  the  examiner's  office,  when  the  defendant  W  "^^y  ^ 
attends  to  be  examined ;  for  without  it  he  cannot  be  examined,  for^^buTnot 

VQL.UI.  R  it       ^ 
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Colquhoun, 
t  Ves.  ai8. 


Gilb.  For. 
Rom.  144. 


Ibid. 


after,  a  decree,  it  being  only  by  virtue  of  this  order,  and  the  authority  given  to 
Frankly n  v.      ^^^^  ^y  ^^^  court,  that  the  commissioners  or  examiners  are 
empowered  to  examine  a  defendant.  1| 

When  the  parties  have  examined,  they  give  a  rule,  as  they 
do  in  the  civil  and  canon  law,  for  publication ;  and  if  no  cause 
be  shewn  to  the  contrary  within  four  days,  the  rule  is  made 
absolute. 

When  publication  is  moved  to  be  enlarged,  it  must  be  upon 
notice,'  and  upon  good  reasons  offered  to  the  court,  and  upon 
afficfavits,  shewing  the  reasons  why  the  party  could  not  examine 
his  witnesses  sooner ;  and  it  is  seldom  or  never  done  where  it  is 

(a)  II  It  has  been  to  put  off  the  hearing  of  the  cause,  {a) 

refused  on  the 

apjslication  of  a  party  who  has  taken  the  depositions  of  the  opposite  party  out  of  the  office, 

although  by  mistake.    Lawrell  v.  Titchborne,  a  Cox,  a89.|j 

But,  where  the  adverse  party  can  suffer  no  injury,  as,  where 
the  cause  is  not  set  down,  or  where  the  party  is  not  served  to 
hear  judgment,  there  the  court  will  enlarge  publication  upon 
asking  for  it. 

And  in  some  cases  tliey  will  do  it,  though  the  cause  is  set 
down,  and  the  party  is  served  to  hear  judgment.  But  this  must 
be  when  it  is  shewn  to  the  court,  that  it  is  not  possible  for  the 
cause  to  come  on  very  soon,  and  the  court  will  in  this  case  ex- 
pect the  party  to  appear  gratis  to  hear  judgment,  on  six  days' 
notice  to  be  given  to  his  clerk  in  court,  and  to  pray  no  day  over, 
and  will  often  oblige  him  to  take  no  advantage  for  want  of 
parties  at  the  hearing.  This  forwards  the  plaintiff;  for  if  default 
is  made  at  the  hearing,  the  decree  cannot  be  made  absolute  till 
the  next  succeeding  term  ;  but,  if  the  party  who  moves  to  enlarge 
publication,  will  not  agree  to  appear  gratis,  and  to  pray  no  day 
over,  he  is  often  denied  his  motion,  and  with  great  justice,  be- 
cause in  that  case  he  intends  only  delay,  which  the  court  always 
avoids  when  in  its  power. 

When  publication  is  passed,  and  the  depositions  are  copied 
and  delivered  out,  and  either  party  has  a  mind  to  examine 
touching  the  credit  or  reputation  of  any  of  the  witnesses,  the 
way  is  this : 

They  must  file  objections  or  articles,  so  called,  in  the  exa- 
miner's office.  These  contain  in  substance  the  objections  they 
make  to  the  reputation  of  the  witness;  as  in  cases  of  felony» 
burglary,  perjury,  forgery,  standing  in  the  pillory  (Z>),  or  any 
other  criminal  case  that  would  disable  the  party  from  being  a 
good  witness  at  the  common  law;  for  the  rule  of  evidence  is  the 
same  in  equity  as  at  law ;  if  the  party  cannot  be  a  good  witness 
at  law,  no  more  can  he  be  in  equity.  Or  these  articles  may  be 
founded  upon  the  party's  leading  a  lewd  life,  or  being  a  common 
drunkard  or  swearer,  or  of  ill  repute  and  character  in  his  neigh-» 
bourhood,  a  common  vagabond,  a  man  not  known,  that  hath  no 
abode,  or  such  like;  though  all  these  latter  objections  seldom 
coBie  to  any  thing ;  for  nptwitlistanding  these^  the  man  is  a  legal 

witness 
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a  WUs.  18.II 
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witness,  and  the  court  will  hear  his  evidence,  and  judge  of  thC 

credibility  of  it  accordingly. 

These  articles  being  filed,  and  a  certificate  being  produced  Id,  148. 

from  the  examiner  that  they  are  so,  the  court,  upon  application, 

.  by  motion  or  petition  (a),  (or,  it  may  be  done  without)  will  give  (a)  ||This  is  an 

leave  to  tiie  party  to  examine  witnesses  thereon ;  and  the  other  application, 

party,  who  is  to  support  the  credit  and  reputation  of  In's  witness,  ^  "^^ 

•  1  •      1     ^  ^  •  ,  •  111  •  •  .       court  very 

may  examme  accordingly  toties  qiiotics^  and  the  de})ositions  must  cautiously  at- 

be  published,   as  in  other  cases.     But  this  is  a  case  which  but  tends  to,  and 
very  rarely  happens,  and,  generally  sjx?aking,  it  ends  in  nothing  ^^^^  g*"^"^ 
more  than  putting  the  party  to  an  expence  to  no  purpose.  mine  as  toTh 

credit  of  the  witness  by  general  interrogatories,  and  as  to  such  particular  facts  as  are  not 
important  to  the  matters  in  issue  in  the  cause.  Purcell  v.  M*Namara,  8  Ves.  324.  Wood  v. 
Hammerton,  9  Ves.  144.  Carlos  v.  Brooke,  10  Ves.  49.  Anon.  3  Ves.  &  Bea.  93.  White  v. 
Fussell,  I  Ves.  &  Beam.  151.  2  Ves.  &  Beam.  267.  n.  (g),  S.  C.  Notice  of  the  application  is 
necessary,  whether  it  be  made  before  or  after  publication;  Mill  v.  Mill,  12  Ves.  406  but  it 
need  not  be  supported  by  an  affidavit.  Watmore  v.  Dickinson,  a  Ves.  &  Beam.  267.  The  com- 
mission for  this  purpose  should  be  executed  before  the  hearing;  if  afterwards,  the  costs  must  be 
paid  by  the  party  taking  it  out.    White  v.  Fussell,  vbi  supra.  Russell  v.  Atkinson,  2  Dick.  532.IJ 

When  the  depositions  are  thus  copied  and  delivered  out,  and  Ibid. 
both  parties  come  to  see  the  interrogatories  examined  by  each 
side,  if  they  find  them  to  be  leading  or  impertinent,  then  it  is 
the  proper  time  to  refer  them  to  a  master,  for  being  too  leading, 
{b)  impertinent,    or  scandalous.     This   is  done  by  motion  or  (A)  ||Depo- 
petition  of  course.  sitions  have 

been  sup- 
pessed  because  the  commissioners  empk)yed  the  clerk  of  one  of  the  parties  as  their  clerk; 
Wyatt's  Pr.  Reg.  122.  referring  to  2  Ch.  Rep.  393.;  because  they  were  brought  before  and 
admitted  by  the  commissioners  ready  prepared;  Shaw  y.  Lindsey,  15  Ves.  380. ;  and  because 
they  were  taken  from  the  witness  using  during  the  examination  full  minutest  in  writing,  which 
she  stated  to  have  been  originally  her  own,  put  into  method  by  the  plaintifTs  attorney,  and 
80  copied  with  some  corrections  by  herself.  Ferry  v.  Fisher,  cite<l  in  15  Ves.  382.  AnOn. 
Ambl.  25  a.  In  the  cases  of  Shaw  v.  Lindsey  and  Ferry  v.  Fisher,  the  comnnssion  was 
directed  to  proceed  for  the  purpose  only  of  re-examining  the  particular  witness ;  but  Lord 
Eldon  added,  in  the  first  of  those  cases,  that  though  the  court  does  give  this  sort  of  direction  ; 
yet  if  it  should  happen,  that  the  witness  could  not  be  examined  again,  the  objection  does 
act  go  the  length  of  preventing  the  court  from  directing  hereafter,  that  the  deposition  may 
be  opened,  if  necessity  should  require,  that  the  rule  should  be  dispensed  with.|| 

If  the  master  reports  the  interrogatories  to  be  leading,  and  Ibid, 
this  report  is  not  excepted  to,  then  all  the  depositions  taken  to 
these  interrogatories  must  stand  suppressed,  as  of  course,  by 
motion  or  petition  ;  but,  if  the  report  is  excepted  to,  as,  on  the 
one  hand,  the  court  never  countenances  leading  or  impertinent 
inteiTogatories ;  so,  on  the  other  hand,  they  are  not  over-cu- 
rious in  these  matters,  because  it  may  fall  out  that  the  interro- 
gatories be  reported  leading  in  the  very  vital  of  the  examination, 
and  on  the  very  point  on  which  the  cause  turns;  and  when  thi^ 
comes  to  be  the  case,  the  party  who  referred  them  hath  gained 
his  end ;  for  perhaps  he  had  a  very  bad  cause,  if  the  depositions 
had  stood ;  whereas  if  they  are  suppressed,  he  hath  a  veiy 
good  one,  since  his  adversary  must  have  his  cause  without  any 
proof  at  all,  unless  the  court  h  pleased  to  grant  him  another 
commission  on  payment  of  costs  for  his  leading  interrogatories, 
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which  is  seldom  or  never  done  after  the  depositions  arc  pub- 
lished. And  it  is  hard,  that  in  equity,  a  man  should  be  de^ 
prived  of  a  plain  right,  through  the  slip  of  another  man's  pen,  or 
the  inadvertency  or  nnskilfulness  of  his  counsel's  penning  his  in*- 
terrogatories ;  and  therefore,  if  it  is  possible  for  the  court  to 
help  him,  they  will  from  the  manifest  inconvenience  which  must 
attend  such  a  case.  Indeed,  if  the  interrogatories  are  reported 
to  be  leading  in  points  upon  which  the  gist  of  the  cause 
does  not  turn,  and  if  the  depositions  in  these  points  should  be 
suppressed,  and  the  party  have  evidence  enough  left  without 
it,  there  is  no  hurt  done;  but,  if  the  very  life  and  quintessence 
'turn  upon  it,  he  will  struggle  to  the  last  before  he  will  let  his  de- 
positions be  suppressed. 

Therefore,  where  interrogatories  and  the  depositions  of  a  wit- 
ness taken  on  them  had  been  suppressed,  for  that  the  interroga- 
tories were  leading,  and  the  court  was  moved,  that  a  new  set  of 
interrogatories  might  be  drawn,  and  settled  by  the  master  for 
the  examination  of  this  witness,  whose  evidence  was  very  ma- 
terial, and  yet  would  be  wholly  lost,  unless  the  court  would  in- 
dulge them  this  way ;  though  the  practice  was  admitted  ta 
be  always  against  it,  and  it  was  urged  to  be  of  dangerous 
consequence;  yet,  one  precedent  being  produced  to  this  pur- 
pose, and  the  interrogatories  which  had  been  suppressed,  being 
such  as  might  be  drawn  by  many  other  counsel,  without  any 
apprehension  of  their  being  leading,  the  court,  to  let  in  the 
party  to  the  benefit  of  his  witness's  testimony,  ordered  interroga- 
ries  to  be  put  in,  and  settled  by  a  master  for  his  examination 
over  again. 

If  the  commissioners  misbehave  themselves,  or  if  the  commis- 
tion  is  executed  contrary  to  notice  given  to  the  party,  or  if  the 
depositions  returned  by  commission  are  so  engrossed,  or  so  in- 
terlined, that  they  are  not  legible ;  in  these  and  many  other  cases 
of  the  like  nature,  there  may  be  good  reason  to  suppress  the  de- 
positions; but  in  this  last  case  the  record  or  engrossment  of  the 
depositions  is  always  brought  into  court  by  the  proper  officer : 
the  court  take  the  engrossment  into  their  hands ;  and  if  it  is 
possible  to  be  read,  or  if  it  is  handed  down  to  the  six-clerk,  and 
he  can  read  it,  they  will  hardly  suppress  the  depositions,  or  put 
the  parties  to  a  new  trouble,  or  to  the  expence  of  examining  all 
over  again. 

When  the  depositions  are  copied,  they  must  be  signed  by  the 
examiner  or  proper  six-clerk;  for  if  either  of  the  six-clerks,  who 
constantly  attend  the  court  every  day  of  hearing,  stands  up  and 
says,  that  the  books  are  not  signed,  they  are  not  to  be  admitted 
to  be  read. 

The  civilians  had  a  manner  of  examining  witnesses  {a)  in  per* 
petuam  rei  memoriam,  which  was  two-fold,  either  the  common 
examination,  or  in  melioriformd.  The  common  examination 
was,  when  witnesses  were  very  old  and  infirm,  or  sick  and  in 
danger  of  death,  or  were  going  into  other  countries ;  in  this 
case  it  was  usual  to  file  a  Ubel,  and  without  staying  for  the  litis 

contestation 
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mmlestattOy  the  plaintiff  examined  his  witnesses  immediately,  and  now  lie,  vicb 
gave  notice,  if  it  were  possible,  to  the  other  side,  of  the  time  ^5**"*  ^°^* 
and  place  of  the  examination,  that  he  might  come  and  cross-  \  Vern.^159.^* 
examine  such  witnesses  if  he  tliought  fit;  and  these  depositions  Abr.Eq.a33-4^ 
stood  good,  in  case  the  witness  died  or  went  abroad;  but  the  lAtk.  571. 
plaintiff  was  obliged  eclere  actionem   within  a  year,    otherwise  ^°'    ^  ^* 
these  examinations  went  for   nothing.      But,  if   the  witnesses  iBr.Ch.  Rep. 
lived,  or  did  not  go  abroad  into  other  countries,  then  they  were  469.    a  P. 
to  be  examined  post  litem  coiitestatam,  Wms.  i6». 

The  examination  in  peiyetuam  rei  memoriam  in  meliori  forma 
is  ad  transumenda  instrumenta  ;  and  in  this  case  there  must  be  a 
litis  conlestalio  before  the  examination,  because  there  is  no  need 
of  so  much  celerity  in  proving  instruments,  as  there  is  where 
the  witnesses  are  likely  to  die,  or  are  going  into  remote  parts. 
In  these  cases  they  are  not  confined  to  proceed  in  any  action 
upon  these  instruments  within  a  year. 

But  now  the  usual  metho<l  is,  where  one  man  brings  a  bill  Id.  140. 
against  another,  and  hath  a  most  material  witness  to  examine,  [A witness  may 
upon  affidavit  made,  that  this  witness  is  in  a  languishing  condi-  ^^  ^^^^  ^^^^ 
tion  or  danger  of  dying  before  he  can  be  examined  in  chief;  or  on  affidavit 
that  the  witness  is  going  a  long  voyage  to  India^  or  other  re-  that  the  thing 
mote  parts,  from  whence  he  cannot  return  by  the  time  he  is  to  be  to  be  exam- 
examined  in  chief,  and  to  which  place  he  is  bound,  and  cannot  jj^^  -^^  ^^^ 
possibly  stay :  in  either  of  these  cases,  the  court  upon  motion  knowledge 
or  petition  of  either  party  will,  and  never  refuses  to  make  an  only  of  the 

order  as  of  course  (a),  for  leave  to  examine  such  witness  de  bene  T'"^^\u      # 
^   " .  11-1  though  there ' 

^55^,  saving  just  exceptions  to  the  other  side.  be  no  affidavit 

of  his  being 
old,  or  infirm,  or  in  danger  of  dying.  Shirley  v.  Ferrers,  3  P.  Wms.  78.  Hankin  v.  Middieditch, 
a  Br.Ch.Rep.  641.]  (a)  i|Brydges  v.  Hatch,  i  Cox's  Rep.  4*3-  Pearson  v.  Ward,  M  177.  But 
the  affidavit  should  state  the  particular  points  to  which  his  evidence  is  meant  to  apply.  Mo- 
tions of  this  sort  have  been  looked  upon  by  the  court  with  a  gre;it  deal  of  jealousy,  and 
where  not  made  on  the  ground  of  age,  require  noti  e,  as  well  as  an  affidavit,  either  that  the 
witness  is  of  the  age  of  seventv,  or  is  the  only  witness  to  the  particular  fact,  or  is  in  a  dan- 
gerous state,  &c.  Bellamy  v.  Jones,  8  Ves.  31.  An  order  has  been  granted  after  the  trial  of 
an  issue  directed  by  the  Court  of  Chancery,  that  the  plaintiff  be  at  liberty  to  examine  a  wit- 
ness de  bene  esse  for  the  purpose  of  securing  his  testimony  in  case  of  his  death,  upon  the 
ground,  that  it  was  intended  to  move  for  a  new  trial,  and  the  witness  was  above  seventy  years 
old.     Anon.  6  Ves.  573.II 

If  the  witness  lives  till  he  can  be  examined  in  chief,  he  must  Ibid. 
be  examined  over  again  as  other  witnesses  irj  chief  are ;  but,  if 
he  dies  in  the  mean  time,  then,  upon  producing  and  proving 
the  register  of  his  death,  the  party  for  whose  benefit  he  was  ex- 
amined, may  apply,  by  petition  or  motion,  for  an  order,  with 
liberty  to  publish  his  depositions,  (for  they  cannot  be  published 
without  such  an  order) ;  and  to  the  petition  must  be  annexed  a 
certificate  of  the  death  of  the  witness,  and  the  party  must  shew 
that  he  died  before  he  could  be  examined  in  chief;  and  hereupon 
the  court  makes  an  order,  not  only  to  publish  his  depositions, 
but  to  read  them  at  the  hearing,  saving  exceptions ;  and  notice 
of  this  order  is  always  given  to  the  adverse  clerk  to  prevent 

,  R  3  surprise. 
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surprise,  and  to  give  him  an  opportunity  to  object  thereto,  as 
he  shall  see  occasion. 

If  the  witness  beyond  sea  be  not  returned,  there  must  be  an 
affidavit  of  it,  and  that  the  party  has  not  heard  from  him  for  such 
a  time,  nor  doth  he  know  whetiier  he  is  living  or  dead  ;  and  in 
this  case  there  will  be  the  like  order,  as  in  the  case  of  the  whness 
who  died  before  he  could  be  examined  in  chief. 

II  The  examination  of  a  witness  de  bene  esse,  it  is  obvious,  may 
be  incidental  to  every  suit  in  the  progress  of  it ;  whereas  the 
examination  in  perpetuam  rci  memoriam  is  the  fruit  of  a  suit  in- 
stituted for  that  particular  purpose.  And  herein  seems  to  be 
the  emphatical  distinction  between  an  examination  in  pejpetitarm 
rei  memoriam,  and  an  examination  of  a  witness  de  bene  esse  j 
though  the  examination  de  bene  esse  may  eventually  be  in  per" 
petuam  rei  memoriam,  if  the  witness  so  examined  die  before  h« 
be  examined  in  chief. 

The  residence  of  witnesses  beyond  sea,  or  out  of  the  jurisdic- 
tion of  the  court,  whose  testimony  will  be  material  to  some  of 
the  parties  in  the  suit,  frequently  occasions  an  application  for  a 
commission  to  examine  witnesses  abroad,  and  if  foreigners,  in 
(a)  But  the  de-  their  own  language  («').     This  commission,  Hke  all  other  com- 
?uv^'*^"^'",     missions  for  the  examination  of  witnesses,  never  issues  but  by 
not  to  be  ^^^  order  of  court;  which  may  be  applied   for  either  by  motion 

taken  in  the  or  petition  to  the  Master  of  the  Rolls.  If  by  motion,  (Z>)  notice 
language  of  of  it  must  be  served  on  the  adverse  clerk  in  court,  by  leaving  a 
tae  witness,  ^^^^  ^  ^^  ^j^^  notice  with  the  clerk  in  court  personally,  or  with 
out  must  be       i  -  '  "^        ,  .  .       ,        .       ,     ,    ,     r*^  '      •       i  .  i_   ^ 

turned  by  the    '^^^  agent  at  his  seat  m  the  six-clerks  ollice,  on  the  clay  next  but 

interpreter        one  before  the  motion   is  to  be  made,  unless  Sunday  intervenes. 

into  English,     There  must  be  an  affidavit  that  some  of  the  witnesses,    whose 

and  be  so  evidence  will  be  material,  and  whom  it  will  be  necessary  to  ex- 

taken  down  .  1     1    1    i«.     n  1  1  .         1  1-     .•  'J 

and  returned.    ^"^1"^  on  the  behalf  of  the  party  maknig  the  application,  reside 

Lord  Viscount  at ,  and  that  the  party  cannot  safely  go  to  trial  without 

Belmore  v.        their  testimony.     It  is  not  necessary  to  state  in  the  affidavit  (c) 

a  Cox^^Tss       *^^  points  to  which  the  examination  is  intended,  nor  the  names 

(A)  Where  in     ^^  ^he  witnesses.     Nor,  if  the  matter  in  question  {d)  arise  abroad, 

the  course  of    is  it  necessary  to  have  that  fact  verified  by  affidavit ;  it  is  auf- 

the  proceed-      jficient,  if  it  be  shewn  out  of  the  pleadings. 
mgs  on  a  bill  *  ° 

of  interpleader,  a  commission  issued  on  the  part  of  one  defendant  for  the  examination  of 
witnesses  abroad,  of  which  notice  was  given  to  the  plaintiff)  but  not  to  the  other  defendant ; 
Lord  Chancellour  said,  it  might  not  perhaps  be  an  inconvenient  rule  to  make,  that  defend- 
mits  to  a  bill  of  interpleader  shoidd  give  notice  to  each  other  of  the  issuing  of  a  commission; 
but  it  hatl  not  yet  been  done,  and  he  therefore  could  not  discharge  the  order  for  irregularity. 
B^3^uer  v.  Buchanan,  i  Cox,  425.  {c)  Oldham  v.Carleton,  4  Br.  Ch.  Rep.  88.  Rougemont 
V.  Royal  Exchange  Assurance  Company,  7  Ves.  304.  (d)  Jessup  v.  Duport,  Barnardist.  192. 
Akera  v.  Chancy,  %  Br.  Ch.  Rep.  273. 

The  residence  of  an  adverse  party  in  England  creates  an  ab- 
solute impossibihty  of  giving  him  that  notice  of  the  time  and 
place  of  executing  a  commission  of  this  nature,  which  would  be 
essentially  necessary  to  the  regular  execution  of  a  commission 
for  the  examination  of  witnesses  in  this  country.     The  court 

therefore 
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therefore  has  substituted  notice  in  this  instance  to  the  adverse 
party's  commissioners,  or  to  his  agent,  in  lieu  of  notice  to  the 
party  liimself. 

On  granting  an  order  for  a  commission  of  this  kind  pending  Cook  v.  Do- 
an  injunction  against  an   action,  it  is  not  the  practice  of  the  novan,  3  Ves. 
Court  of  Chancery,  though  it  was  formerly  the  practice  in  the    '  ^eam.  76. 
Exchequer,    to   insist  upon   the  payment   of  the  money  into  ham  v.  WiU 
couft.  son,  Coop. 

,  2az.  n.  Lord 

Chancellour  imposed  this  condition  on  the  party  applying,  but  that  was  on  the  special  cir- 
cumstances. 

The  return  of  this  commission  may  be  mthout  delay^  or  on  a  Ibid.   Hinde*8 
general  return  day  in  term ;  but  the  former  seems  the  better  and  Pr.  307. 
more  usual  form. 

If  the  witnesses  reside  in  an  enemy's  country,  the  practice  is  to  v.  Rom- 

drrect  the  commission  to  the  nearest  neutral  port.  ney,  Ambl. 

X  62.    Cahillv. 

shepherd,  laVes.  zzS' 

WHere  the  bill  is  merely  for  a  discovery  and  commission  to  Noble  v. 
examine  witnesses  abroad,  the  Court  of  Chancery  will,  it  seems.  Garland, 
permit  the  commission  to  issue  before  answer,  if  the  time  for  p^j^'^^ul 
answering  has  expired,  but  not  if  it  is  still  running.     But  the  ^  Wilson, 
Court  ot  Exchequer  will  not  order  a  commission  before  issue  ibid.    Yates 
joined.  v.  Barker, 

ibid.    Cheminant  v.  De  La  Cour,  i  Madd.  ao8. 

The  defendant  being  entitled  to  examine  witnesses  in  chief  Sheward  v. 
under  a  commission  sued  out  by  the  plaintiff,  is  therefore  en-  Sheward, 
titled  under  the  bill  filed  by  the  plaintiff  to  a  commission  for  the  ^^^'^-^^^^^^ 
examination  of  witnesses  abroad,  without  filing  a  bill  for  that 
pirrpose  himself. 

The  sending  out  and  receiving  back  a  commission  for  this  Bour'^illon  v. 
ptirp6se,  must  be  proved  by  affidavit.  ^*  eyne,  4  Br, 

'Jh.  Rep.  100. 

It  was  moved  on  the  part  of  the  plaintiffs,  that  deposition'^  Bourdieu  v. 
taken  abroad  might  be  received  and  filed  under  the  follow-^ng  Trial,  Scac. 
circumstances:  The  depositions  were  taken  at  Gibraltar^  w\ience  24th  May 
they  were  brought  to  EiiglaJid  from  a  commissioner  b'y  a  Mr.  Pr^Exch  ol 
Maiiihood,  charged  with  the  safe  delivery  of  them  in  the  usual 
i^ay.     Mr.  Ma-iSchood  being  obliged  to  perform  quarantine  on  his 
arrival  off  the  coast  of  England^  and  thinking  that  the  deposi- 
tions might  be  wanted  before  the  period  of  his  quarantine  eijt- 
pired,  he  sent  them  by  a  Portsmouth  coachman  to  London^  who 
left  them  with  the  plaintiff's  solicitor  there  in   a  bi)x  sealed  up, 
as  Mr.  Mawhood  had  received  them    from  a  commissioner   in 
Oibr altar.        Upon    reading    Mr.  Mawhood^   affidavit    of    the 
identity  of  the  seals  and   package,    and  his  reasons  for  sending 
the  depositions  to  London^  the  court  ordered    them  to  be  re- 
ceived and  filed.     This  was  moved  upon  notice,  but  not  op- 
posed. 

A'  commission  f6i*  the  examination  of  witnesses  in  Lisbon  was  Burn  v.  Bum, 
R  4  executed,  »  Cox,  4*6. 
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Thompson's 
case,  3  P. 
Wms.  195. 


executed,  but  the  ship  in  which  the  depositions  were  sent  td 
England  was  lost  on  the  passage.  The  court  ordered  the  corn- 
missioners  to  transmit  the  drafts  of  the  depositions,  and  to  cer- 
tify the  circumstances  of  the  return  of  the  commission,  but 
would  not  make  any  order  for  the  reading  of  the  drafts  on  the 
hearing  of  the  cause,  until  after  the  commissioners  had  made 
their  return  and  certificate. 

A  commission  being  granted  to  examine  witnesses  at  Algiers^ 
the  plaintiff  died  before  the  execution  of  it^  by  which  the  suit 
abated ;  but  two  witnesses  were  examined  there  before  notice  of 
the  plaintiff's  death,  one  of  whom  had  died  since  his  examina- 
tion. The  court  held,  that  althdligh  in  strictness  there  was  an 
abatement  of  the  suit  by  the  death  of  the  plaintiff,  and  no  such 
cause  in  esse  as  that  in  which  the  witnesses  had  been  examined ; 
yet,  it  being  in  a  court  of  equity,  and  where  the  commissioners 
and  witnesses  had  no  notice  of  the  plaintiff's  death ;  it  could 
not  in  reason  or  justice  affect  the  validity  of  the  depositions ; 
which  were  therefore  allowed  to  stand  in  toto,  as  well  with 
regard  to  the  witness  then  living,  as  to  tl^e  witness  who  wais 
dead.  II 


(F)  Of  written  Evidence  :  And  herein  of*  admitting 
Exemplifications  or  Copies  of  Records,  S^r,  as 
Evidence. 


Co.Litt.  283.0.  "T^HE  word  evidence,  as  has  been  observed,  comprehends  not 

(a)  That  a  ^j^j^  ^Y\e  testimony  of  witnesses,  but  also  matters  of  record, 

jury  may  and  i  ^^  "          .     ^     /»     "^                    •                  1                       i     1       ti 

must  take  ^^  letters  patent,  hues,  recoveries,    enrolments,    and   the   like ; 

knowledge  of  writings  under  seal,  as  charters  and  deeds ;  and  other  writings 
any  particular  without  seal,  as  court-rolls,  accounts,  i$'c,  and  {a)  records  are  said 
record,  either  ^^  prove  themselves,  and  to  admit  of  no  averment  against  the 
patent,  statute,  ^      /i      r  ^i.  ° 

or  judgment,     truth  of  them. 

if  it  be  given  in  evidence  to  them,  for  that  is  their  allegata  verbally  alleged  and  produced,  if 
it  make  to  the  issue.  Hob.  227.  <^  vide  Leon.  206.  And.  37.  Plow.  92.  a.  411.  Dyer,  118. 
9  Co.  12.    Co.Litt.  z%7' 


GUb.L.E.  II. 


Id.  12.  aSalk. 
566.    10  Med. 
126.   Keb.  2. 
Jenk.  Cent. 
a8o.  pi.  5. 
Hale's  Hist,  of 
the  Common 
Law,  15, 16. 
Style,  46a. 
L.E.89.    Tri. 
per  Pais,  417. 


[The  first  sort  of  records  are  acts  of  parliament :  these  are 
the  memorials  of  the  legislature,  and  therefore  are  the  highest 
and  most  absolute  proof;  and  they  either  relate  to  the  kingdom 
in  general,  and  then  are  called  general  acts  of  parliament,  or 
only  to  the  concerns  of  private  persons,  and  are  thence  called 
private  acts. 

Of  general  acts  of  parliament  the  printed  statute-book  is  evi- 
dence ;  not  that  the  printed  statutes  are  the  perfect  and  authentick 
copies  of  the  records  themselves,  for  there  is  no  absolute  assur- 
ance of  their  exactness,  but  every  person  is  supposed  to  appre- 
hend and  know  the  law  which  he  is  bound  to  observe,  and  there- 
fore the  printed  statutes  are  allowed  to  be  evidence,  because 
they  are  the  hints  of  that  which  is  supposed  to  be  lodged  in 
every  man's  mind  already.] 
Stra,  446.    3  R«  S.  L.  90.  II  By 
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II By  41  G.  3.  c.  90.  §  9.  for  the  better  and  more  effectual  proof 
of  the  statute  law  of  Great  Britain  and  Ireland^  it  is  enacted, 
that  copies  of  the  statutes  of  Great  Britain  and  Ireland  prior  to 
the  Union,  printed  and  published  by  the  printer  and  publisher 
duly  authorized  to  print  and  publish  the  same  by  His  Majesty, 
shall  be  received  as  conclusive  evidence  of  the  several  statutes  in 
the  courts  of  either  kingdom.  || 

[In  private  acts  of  parliament  the  printed  statute-book  is  not 
evidence,  though  reduced  into  the  same  volume  with  the  general 
statutes,  but  the  party  ought  to  have  a  copy  compared  with  the 
parliament  roll.  For  private  statutes  do  not  concern  the  king- 
dom in  general,  and  therefore  no  man  is  understood  to  be  pos- 
sessed ot  them  as  he  is  of  those  general  laws  which  are  set  up  as 
the  regulation  of  his  own  actions,  and,  consequently,  the  pri- 
vate statutes  are  no  intimation  of  what  is  already  known,  but 
they  are  the  rules  and  decrees  that  relate  to  the  private  fortune 
of  this  or  that  particular  man,  which  no  one  else  is  under  any 
obligation  to  understand  or  take  notice  of,  and  therefore  they 
ought  to  be  proved  with  the  same  punctuality  as  the  copies  of 
all  other  records. 

But  my  Lord  Chief  Justice  Parker.^  in  tlie  case  of  the  College  10  Mod.  ^$^. 
of  Physicians  and  Doctor  West,  allowed  the  printed  statute  to  be  ^"^  this  mat- 
evidence  of  the  truth  of  a  private  act  of  parliament  touching  the  j^*^^  evidence 
institutions  of  the  college.  pear  ther^ 

Ld.  Hay  01.471. 

And  a  private  act  of  parliament  in  print  that  concerns  a  whole  Bull.  N.V.%%s\ 
country,  as  the  act  of  Bedford  Levels,  for  re-building  Tiverton,  («)  II  To  pre- 
Sfc,  may  be  given  in  evidence  without  comparing  it  with  the  re-  '*^^"'^^".®  ^°- 
cord.     And  these  things  are  the  rather  admitted,  because  they  of  a  strict 
gain  some  authority  by  being  printed  by  the  king's  printer  (flr);  proof,  a  special 
and  besides,  from  the  notoriety  of  the  subject  of  them,  they  are  c'ause  is  usual- 
supposed    not  to  be  wholly  unknown.     And  for  this  reason,    ^j"*^'?^  t  th** 
printed  copies  of  other  things  of  as  publick  a  nature  have  been  act  shall  be 
admitted  in  evidence  without  being  compared  with  the  original ;  deemed  pub- 
as  the  printed  proclamation  for  a  peace  was  admitted  to  be  read  l^^k ;  in  which 
without  being  examined  by  the  record  in  Chancery.     So,  the  printedVT^ 
Gazette  is  evidence  of  all  acts  of  state.     So,  the  articles  of  war,  kin<»*s  printer 
as  printed  by  the  king's  printer,  are  evidence  of  such  articles.        will  be  suffi- 
cient evidence 
of  its  contents.)!     Vide  Dougl  594.  a.    R.  v.  Holt,  5  T.  R.  436. 

The  next  thing  is  the  copies  of  all  other  records,  and  they  are 
twofold  ;  under  seal,  and  not  under  seal. 

First,  under  seal,  and  these  are  called  by  a  particular  name,  10  Mod.  115. 

exemplifications,  and  are  of  better  credit  than  any  sworn  copy:  iJThe  seal  of 

for  the  courts  of  justice  that  put  their  seals  to  the  copy,^re  sup-  ^      p  ^"^ 

posed  more  capable  to  examine,  and  more  exact  and  critical  in  tj,e  publick 

their  examinations,  than  any  other  person  is  or  can  be ;  and  courts  of  jus- 

besides,  there  is  more  credit  to  be  given  to  their  seal,  than  to  '^^e,  and  of  all 

the  testimony  of  any  private  person ;  and  therefore  we  are  more  k^u!?  h^\i 

sure  of  a  fair  and  perfect  copy  when  it  comes  attested  under  ^ct  of  pailia-^ 

their 
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ment,  are  ad-   their  seals,  than  if  it  were  a  copy  sworn  to  by  any  private  p6i-son 
mitted  in  evi-    whatsoever. 
dence  without 

extrinsick  proof  of  their  genuineness;  as,  the  seal  of  the  county  pahtineo^  Chester,  Dy.  27$* 
cited  per  Ctir.  in  Olive  v.  Gwin,  a  Sid.  146.  or  of  the  great  sessions  in  Wales,  ibid.  Hardr.  ii8- 
S.  C.  Gilb.  Ev.  16.  or  of  the  ecclesiastical  court  on  an  exemplification  of  a  will.  Kempton 
V.  Cross,  Ca.  temp.  Hardw.  108.  But  the  seals  of  private  courts,  or  of  a  foreign  colonial  court, 
Henry  v.Adey,  3  East,  azi.  or  of  a  corporate  body,  Moises  v.  Thornton,  8  T.  R.  307.  must 
be  proved  by  a  witness  acquainted  with  their  impression.  However,  in  Woodmass  v.  Mason, 
I  Esp.  N.  P.  C.  S3-  Lord  Kent/on  held,  that  the  seal  of  the  city  of  London  proves  itself.  But  qu- 
When  an  instrument  purports  to  be  under  the  seal  of  a  corporation,  it  will  be  sufficient  to 
shew  that  it  is  the  official  seal  of  the  corporation.     8  T.  R.  307.    Phil.  Ev.  290,  391. || 

Exemplifications  are  twofold :  under  the  broad  seal,  or  under 
the  seal  of  the  court. 

Sid.  145, 146.        Under  the  broad  seal ;  such  exemplifications  are  of  themselves 

Hard.  118.  PI.  records  of  the  greatest  validity,  to  which  the  jury  ought  to  give 

Cora.  411.  a.     credit,  under  the  penalty  of  an  attaint. 

3  Inst.  173.  When  a  record  is  exemplified  under  the  great  seal,  it  must 

either  be  a  record  of  the  court  of  Chancery,  or  be  sent  for  into 
the  Chancery  by  a  certiorari^  for  the  Chancery  is  the  centre  of  all 
the  courts,  and  thence  the  subjects  receive  a  copy  under  the  at- 
testation of  the  great  seal :  for  in  the  first  distribution  of  the 
courts,  the  Chancery  held  the  broad  seal,  whence  the  authority 
issued  to  all  proceedings,  and  those  proceedings  cannot  be 
copied  under  the  great  seal,  unless  they  come  into  th6  court 
where  that  seal  is  lodged. 

Bull.N.P.aa7.  Nothing  but  records  may  be  given  in  evidence  exemplified 
under  the  broad  seal;  for  these  being  preserved  by  the  proper 
officer  of  every  court  from  all  rasure  and  corruption,  are  sup- 
posed to  be  so  fair  and  unblotted,  that  there  can  be  no  danger  in 
the  exemplification.  But  the  exemplification  of  deeds  under 
the  broad  seal  cannot  be  admitted  in  evidence,  for  these  being  in 
the  custody  of  the  party  and  not  of  the  law,  are  subject  to  ra- 
sures  and  interlineations,  and  therefore  ought  to  be  produced 
themselves  as  the  best  evidence  of  the  contract. 

3  Inst.  173.  When  any  record  is  exemplified,  the  whole  record  must  be 

But  this  rule  is  exemplified,  for  the  construction  must  be  taken  from  the  view 

wit'h%':5-      of  the  matter  taken  together. 

tions,  as  see  hereafter. 

The  second  sort  of  copies  under  seal  are  the  exemplifications 
under  the  seal  of  the  court,  and  these  are  of  higher  credit  than 
a  sworn  copy,  for  the  reasons  fonnerly  given. 

Copies  not  under  seal  arc  of  two  sorts,  i.  Sworn  copies;  alM 
2.  Office  copies. 

I.  Sworn  copies;  these  must  be  of  the  record^ bltott^^  irtfxl 
court  in  parchment,  and  not  of  a  judgment  in  paper  signed  by 
the  master,  though  upon  such  judgment  you  may  take  out  exe^ 
<iution;  for  it  does  not  become  a  permanent  matter  till  it  be  d^ 
llvered  into  court,  and  there  fixed  as  memorandums  or  rolls  of 
that  court;  and  until  it  b^  a  roll  of  that  court  it  is  transferable 

aoy 
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ony  where,  and  so  doth  not  come  nnder  the  reason  of  law,  that 
jiermits  us  to  give  a  copy  in  evidence. 

Where  a  record  is  k)9t,  a  copy  of  it  may  be  read  without  V  nt.  257. 
swearing  it  to  be  a  true  copy ;  for  the  record  is  in  the  custody  of  %^-  ^l^f^^ 
the  law,  and  not  of  the  party,  and  therefore,  if  lost,  there  ought  ]°^^[  ^^^  ^'g^. 
to  be  no  injury  arising  to  the  party's  private  right;  and,  con-  L.E.  89. 
sequently,  if  it  be  lost,  the  copy  must  be  admitted  without  swear- 
ing to  any  examination  concerning  it,  since  there  is  nothing  with 
which  the  copy  can  be  compared,  and  therefore  it  must  be  pre- 
sumed true  without  examination. 

But  in  such  cases  as  these,  the  instruments  must  be  according  Corvin.  Dig. 
to  the  rules  required  by  the  civil  law:  they  must  be  vetustate  29*-    Mod. 
empo7i's,  aui  judiciarid  cognitione  rohorata.  '^^* 

So,  the  co})y  of  the  decree  of  tithes  in  London   has  been  Vent  257. 
often  given  in  evidence  without  proving  it  a  true  copy,  because 
the  original  is  lost. 

So,  a  recovery  of  lands  in  ancient  demesne  was  given  in  evi-  Ibid. 
dence,  where  the  oritrinal  was  lost,  and  possession  had  gone  a 
long  time  according  to  the  recovery. 

When  a  man  gives  in  evidence  the  sworn  copy  of  a  record,  Tri.  f^rPais, 
he  must  give  the  whole  copy  of  the  record  in  eWdence,  for  the  ^^^'    3  I^st. 
precedent  and  subsequent  words  and  sentence  may  vary  the  whole 
sense  and  import   of  the  thing  produced,    and  give  it  quite 
another  face;  and  therefore   so  much  at  least  ought  to  be  pro- 
duced as  concerns  the  matter  in  question. 

Secondly,  Office  copies  may  be  given  in  evidence. 
Here  the  difference  is  to  be  taken  between  a  copy  authenti- 
cated by  a  person  trusted  to  that  purpose,  for  there  that  copy  is 
evidence ;  and  a  copy  given  out  by  the  officer  of  the  court  that  is 
not  trusted  to  that  purpose,  for  that  i*  not  evidence,  without 
proving  it  actually  examined. 

The  reason  of  the  difference  is,  that  where  the  law  hath  ap- 
pointed a  person  for  any  purpose,  it  must  trust  him  as  far  as 
he  acts  under  the  authority  which  it  has  lodged  in  him. 

Thei-efore  the  chirograph  of  a  fine  is  evidence  to  all  persons  of  PI.  Com 
such  a  fine,  tor  the  chirographer  is  appointed  to  give  out  copies  ^'o.  b. 
between  the  parties  of  those  agreements  that  are  lodged  of  re- 
cord, and  therefore  his  copy  must  be  admitted  as  evidence  with- 
out further  dispute. 

So,  where  a  deed  is  enrolledj  the  indorsement  of  that  enrol-  See  10  Ann. 
ment  is  evidence,  without  further  proof  of  the  deed,  because  the  ^•^^-    ^^•** 
officer  is  entrusted  to  authenticate  such  deeds  by  enrolment ;  and  jj^  !^  duchy 
when  such  officer  indorseth,  that  he  hath  done  it  pursuant  to  the  lease,  the  c«r- 
law,  then  the   law  which  entrusted  him  with  die  authority  of  tificate  of  the 

doing  it,  ought  to  give  credit  to  what  he  has^  done.]  auditor  on  the 

&     '        o  &  -J  margin,  is 

sufficient  evidence  of  the  enrolment.    Dougl.  ^d* 

11 A  rule  of  court  under  the  hand  of  the  proper  officer  is  itself  Selby  v.  Har- 
an  original,  and  may  be  given  in  evidence  in  a  legal  proceeding  "s»  ^  ^* 
in  that  court,  without  being  proved  a  true  copy.  Raym.  745* 
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Duncan  v. 

Scott, 

1  Cflmpb.  loi. 


Chutel  and 

Pound. 

Trin.  Ass. 

1700. 

3  Taunt  166. 

See  Tri.  per 

Pais,  209. 


Style,  aa. 
Sid.  145. 


Sid.  145, 146. 


So,  where  a  vritness,  being  about  to  leave  this  country,  had 
been  examined  at  a  judge's  chambers,  a  copy  of  his  depositions, 
dehvered  out  by  the  judge's  clerk,  and  attested  by  the  clerk's 
signature,  was  admitted  in  evidence,  without  proof  of  it* 
having  been  examined  and  compared  with  the  original  depo- 
sitions. II 

[But,  if  an  officer  of  the  court,  who  is  not  entrusted  to  that 
purpose,  makes  out  a  copy,  they  ought  to  prove  it  examined ; 
because  being  no  part  of  his  office,  he  is  but  a  private  man, 
and  a  private  man's  mere  writing  or  word  ought  not  to  be 
credited  without  his  oath. 

Therefore  it  is  not  enough  to  give  in  evidence  a  copy  of  a 
judgment,  though  it  be  indorsed  to  have  been  examined  by  the 
clerk  of  the  Treasury,  because  it  is  not  part  of  the  necessary 
office  of  such  clerk :  for  he  is  only  entrusted  to  keep  the  records 
for  the  benefit  of  all  men's  perusal,  and  not  to  make  out  copies 
of  them. 

So,  if  the  deed  enrolled  be  lost,  and  the  clerk  of  the  assize 
make  out  a  copy  of  the  enrolment  only,  this  is  no  evidence, 
without  proving  it  examined ;  because  the  clerk  is  entrusted  to 
authenticate  the  deed  itself  by  enrolment,  and  not  to  give  out 
copies  of  the  enrolment  of  that  deed. 

The  office  copies  of  depositions  are  evidence  in  Chancery,  but 
not  at  common  law,  without  examination  with  the  roll ;  for  the 
court  of  Chancery  have  for  convenience  allowed  their  office 
copies  to  be  evidence  in  their  own  court,  and  have  empowered 
their  officers  to  make  out  such  copies  as  should  be  evidence;  but 
the  particular  rules  of  their  court  are  not  taken  notice  of  by  the 
courts  of  common  law. 

Where  a  fine  with  proclamations  is  to  be  a  bar  to  a  stranger, 
there  the  proclamations  must  be  examined  from  the  roll ;  for  al- 
though the  chirographer  is  authorized  by  the  common  law  to 
make  out  copies  to  the  parties  of  the  fine  itself,  yet  he  is  not 
appointed  by  the  statute  to  copy  the  proclamations,  and  there- 
fore his  indorsement  on  the  back  of  the  fine  is  not  binding. 

Having  thus  shewn  how  the  record  is  to  be  given  in  evidence, 
by  the  proving  of  a  copy,  we  must  in  the  next  place  see  in  what 
manner,  and  in  what  cases,  it  ought  to  be  evidence. 

And  here,  in  the  first  place,  it  is  regularly  true,  that  when 
the  record  is  pleaded  and  appears  in  the  allegations,  it  must  be 
tried  on  the  issue  7iul  tiel  recot'd ;  but,  where  the  issue  is  upon 
fact,  the  record  may  be  given  in  evidence  to  support  that  fact. 

When  the  issue  is  nuL  tiel  record^  the  record  must  be  brought 
zid)  pede  sigilli  ;  but,  where  the  record  is  offered  to  a  jury,  any  of 
the  forementioned  copies  are  evidence. 

But  out  of  this  rule  there  is  an  exception,  that  where  the  re- 
cord is  inducement,  and  not  the  gist  of  the  action,  there,  it  is 
not  of  itself  traversable,  but  must  be  given  in  evidence  on  the 
proof  of  the  action ;  for  nothing  can  be  of  itself  traversable^ 
that  doth  not  make  a  full  end  of  the  matter  in  question. 

Tenant 
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Tenant  for  life,  the  remainder  in  fee ;  he  in  the  remainder  Green  v. 
in  fee  suffers  a  common  recovery  with  single  voucher,  and  this  Froud,  Vent. 
recovery  is  ancient :  The  court  will  presume  a  surrender  of  the  ^•57-  ^^^^y* 
tenant,  because  when  there  hath  been  a  constant  enjoyment  un-  iVla'id  donii  in 
der  that  recovery,  it  shall  be  supposed  to  be  a  lawful  foundation,  the  case  of 
for  unless  there  had  been  a  lawful  tenant  to  the  precipe,  it  must  Warren  v. 
be  supposed  that  it  would  have  been  controverted  and  over-  ^renville, 
^^romu  that  after  a 

recovery  of  40  years  standing,  the  court  will,  withotd  any  other  circumstances ^  presume  a  sittw 
render  of  the  estate  for  life.  But  in  that  very  case,  the  court  did  admit  other  evidence  of  the 
surrender,  namely,  the  attorney's  book,  the  attorney  himself  being  dead,  wherein,  among  his 
charges  for  suffering  the  recovery,  were  two  items  for  drawing  and  engrossing  a  surrender  of  the 
life-estate.  Neither  doth  the  above  case  of  Green  v.  Froud,  (for  there  possession  had  accom- 
panied the  recovery,)  nor  what  is  said  in  Pig.  41.,  warrant  this  general  position.  And  there- 
fore, in  the  case  of  Goodtitle  v.  Duke  of  Chandois,  a  Burr.  1065.,  where  tenant  in  tail  of  a 
considerable  estate,  part  in  possession,  the  residue  held  by  a  widow  on  whom  it  was  settled 
for  life,  suftercd  a  recovery  of  the  whole,  and  settled  it  on  the  Duke  of  Chandoisy  and  the 
Duke  on  the  death  of  the  tenant  in  tail  entered  into  that  part  of  which  he  died  in  possession, 
and  on  the  death  of  the  widow  on  the  remainder;  on  which  the  reversioner  brought  an  eject- 
ment to  recover  this  remainder,  on  the  ground  that  there  was  no  surrender  of  the  widow's 
life-estate ;  for  that  no  actual  surrender  was  proved,  and  no  sort  of  evidence  having  been 
offered  to  makd  such  surrender  probable,  it  could  not  be  presumed ;  the  court  of  K.  B.  held, 
that  the  length  of  time  was  not  to  be  reckoned  from  the  date  of  the  recovery,  but  from  the 
possession  going  with  the  recovery  :  that  in  this  case  there  was  no  possession  after  the  death  of 
the  tenant  for  life,  for  the  reversioner  brought  his  ejectment  immediately :  that  where  the  per- 
son suffering  the  recovery,  has  aright  to  suffer  it,  the  court  will  presume  all  things  to  have  been 
regular,  unless  the  contrary  appear ;  but  that  here,  the  recoveror,  being  only  tenant  in  tail 
in  remainder,  and  the  life-estate  under  the  same  settlement  still  subsisting  at  the  time  of  suf- 
fering the  recovery,  it  was  most  clear  he  had  no  power  to  alien  or  bar.  —  And  even  where  the 
f)erson  suffering  the  recovery,  has  a  clear  right  to  alien,  yet  the  court  will  not,  from  mere 
ength  of  time,  presume  proper  tenants  to  the  prcecipes,  where  it  appears  from  the  deeds 
that,  proper  parties  did  not  join,  and  the  uses  are  declared  to  have  been  warranted  by  those 
deeds.    Keen  v.  Earl  of  Effingham,  a  Str.  1267. 

But,  if  there  be  tenant  for  life,  the  remainder  in  fee,  and  he  Vent.  aj;. 
in  remainder  suffer  a  common  recovery  with   single  voucher, 
and  this  recovery  be  modern,  this  record  will  not  give  a  title ;  * 

for  the  freehold  is  in  tenant  for  life,  and  the  prcccipe  ought 
to  be  brought  against  him;  and  so  there  is  no  lawful  action 
commenced. 

If  there  be  tenant  for  life,  with  remainder  in  tail,  and  they  Moore,  %$(>. 
both  join  in   a  common   recovery   with   single   voucher,    this  P^-402.  aRo. 
will  not  bar  the  tail,  because  the  remainder-man  is  not  tenant  to     r  p  ^95-  Fig. 
the  prcecipe ;  and  in  this  case  the  prcecipe  is  brought  against 
them  both  as  joint- tenants,  and  he  in  remainder  hath  no  imme- 
diate estate  of  freehold  in  him,  and  the  remainder-man  is  not 
bound  by  the  recovery  had  against  the  tenant  for  life,  unless  he 
comes  in  upon  the  aid  prayer,  though  the  remainder  is  turned  to 
a  right  by  such  recovery. 

But,  if  there  be  tenant  for  life,  the  remainder  in  tail,  and  they  a  Ro.  Abe.  396 
suffer  a  recovery,  and  come  in  as  vouchees  on  the  double  voucher, 
then  he  in  remainder  is  barred,  because  he  in  remainder  is  as 
properly  called  in  as  vouchee,  as  if  he  had  been  called  in  on 
the  aid  prayer  of  tenant  for  life,  and  then  when  he  takes  up  the 
defence,  and  makes  default,  he  must  be  barred  by  the  judgment, 

as. 
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as  for  the  want  of  a  title  appearing ;  for  where  any  person  h 
properly  in  court,  and  doth  not  defend  his  title,  he  is  as  pro- 
perly barred  as  he  who  hath  no  title  at  all ;  and  when  tenant  ir 
tail  is  barred  for  want  of  title,  the  issue  can  never  after  recovei 
in  his  fof-medon.^ 

II  There  are  many  exemplifications  of  recoveries  suffered  be- 
tween the  commencement  of  the  reign  of  Queen  Anne  and  thai 
of  George  the  Second,  whereof  no  entries  upon  the  rolls  in  tht 
Treasury  of  the  Common   Pleas,  nor  any  writ  of  entry,   sum- 
mons, or  seisin  can  be  found.     Mr.  Pigot  having,  in  the  course 
of  his  practice,  discovered  repeated  instances  of  this  neglect,  pro- 
cured the  following  statute  to  be  passed,  in  order  to  prevent  the 
inconveniencies  which  might  arise  to  purchasers  from  an  omission 
of  this  kind.    St.  14  G.  2.  c.  20.  ^  4.     "  Whereas  by  the  defauh 
*^  or  neglect  of  persons  employed  in  suffering  common  recoveries, 
<<  it  has  happened,  and  may  happen,  that  such  recoveries  are 
^*  not  entered   on   record,   whereby  purchasers  for  a  valuable 
*'  consideration  may  be  defeated  of  their  just  rights :  for  remedy 
*'  thereof,  be  it  enacted,  that  where  any  person  or  persons  hath 
^<  or  have  purchased,  or  shall  purchase  for  a  valuable  consider- 
^^  ation,  any  estate  or  estates  in  lands,  tenements,  or  heredita- 
"  iTients,  whereof  a  recovery  or  recoveries  is,  are  or  were  necessary 
^«  to  be  suffered,  in  order  to  complete  the  title,  such  person  and 
'^  persons,  and  all  claiming  under  him,  her,  or  them,  having 
<*  been  in  possession  of  the  purchased  estate  or  estates  from  the 
*«  time  of  such  purchase,  shall  and  may,  after  the  end  of  twenty 
*^  years  from  the  time  of  such  purchase,  produce  in  evidence  the 
*«  deed  or  deeds  making  a  tenant  to  the  writ  or  writs  of  entry, 
«<  or  other  writs  for  suffering  a  common  recovery  or  recoveries, 
<f  and  declaring  the  uses  of  a  recovery  or  recoveries,  and  the 
<<  deed  or  deeds  so  produced  (the  execution  thereof  being  duly 
♦'  proved)  shall,  in  all  courts  of  law  and  equity,  be  deemed  and 
<*  taken  as  a  good  and  sufficient  evidence  for  such  purchaser  and 
<<  purchasers,  and  those  claiming  under  him,  her,  or  them,  that 
*'  such   recovery  or  recoveries  was  or  were  duly  suffered  and 
*^  perfected,  according  to  the  purport  of  such  deed  or  deeds,  in 
<*  case  no  record  can  be  found  of  such  recovery  or  recoveries,  or 
«  the  same  shall  appear  not  to  be  regularly  entered  on  record : 
<'  Provided  always,  that  the  person  or  persons  making  such  deed 
*'  or  deeds  as  aforesaid,  and  declaring  the  uses  of  a  common  re- 
<'  covery  or  recoveries,  had  a  sufficient  estate  and  power  to  make 
**  a  tenant  to  such  writ  or  writs  as  aforesaid,  and  to  suffer  such 
"  common  recovery  or  recoveries." || 

[Although,  regularly,  no  recovery  or  judgment  is  to  be  admit- 
ted in  evidence  but  against  parties  or  privies,  yet  under  some 
circumstances  they  may ;  as,  in  an  information  in  nature  of  a 
qiM)  >warTaJito^  a  judgment  of  ouster  was  allowed  to  be  given  in 
evidence  to  prove  the  ouster  of  a  third  person,  the  mayor,  by 
whom  the  defendant  was  admitted.  And  such  evidence  is  con- 
clusive, unless  the  judgment  can  be  impeached  as  obtained  by> 
fraud. 

8*  As 
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J^»  jto  verdicts ;  if  a  verdict  be  had  on  the  same  point,  and  be-  Lewis  ana 
tweeu  the  same  parties,  it  may  be  given  in  evidence,  though  the  p^^*"?^^*  ^^^°^ 
trial  was  not  had  for  the  same  lands;  for  the  verdict  in  such   Xrial^atbar 
cases  is  a  very  persuading  evidence,  bepause  what  twelve  men 
have  already  thought  of  the  fact,  may  be  supposed  fit  to  direct 
the  determination  of  the  present  jury.     For  to  go  contrary  to 
what  a  former  jury  have  decided  in  relation  to  any  fact,   is  to 
arraign  the  honesty  and  sincerity  of  their  judgment ;  and  ther^ 
is  that  common  credit  to  be  given  to  twelve  men  of  the  coun- 
try,  discerning  of  any   fact   upon  their  oaths,   that  no  second 
jury  ought  rashly  to  depart  from  their  judgment.    Their  ver- 
dict also  further  stands  in  credit,  because  the  jury  must  be  sup- 
posed honest  men,  and  men  of  clear  reputation,   their  verdict 
not  having  been  attainted  by  the  party  against  whom  it  was 
given. 

But  then  the  verdict  ought  to  be  between  the  same  parties,  Lewis  and 
because  otherwise  a  man  would  be  bound  by  a  decision,  where  he  Clerge*. 
had  not  the  liberty  to  cross-examine,  and  nothing  can  be  more 
contrary  to  natural  justice,  than  that  any  body  should  be  injured 
by  a  determination  which  he  was  not  at  liberty  to  controvert ; 
for  that  is  to  set  up  a  decision  not  thoroughly  examined,  ia 
prejudice  of  a  cause  that  is  under  examination.  Besides,  o^^ 
that  is  not  party  to  the  trial  has  no  redress  for  the  injury  if  the 
verdict  were  false,  for  he  cannot  have  an  attaint,  and  therefore 
ought  not  to  be  injured  by  the  verdict. 

But  it  is  not  necessary  that  the  verdict  should  be  in  relation  to  I^id.    See 
the  same  land,  for  the  verdict  is  only  set  up  to  prove  the  point  ^^  j^^'o^^^* 
in  question ;  and  if  the  verdict  arise  upon  the  same  question,  ^  J^^j'  j    * 
then  it  is  no  doubt  good  evidence ;  for  every  matter  is  evidence 
that  amounts  to  proof  of  the  point  in  question. 

In  an  action  of  trespass,  the  indictment  for  the  same  trespass 
and  verdict  thereupon,  shall  not  be  given  in  evidence,  if  the 
indictment  be  only  found  on  the  party's  own  oath ;  for  if  the 
party's  oath  be  no  evidence  in  his  own  cause  (as  we  shall  here- 
after shew  that  it  is  not)  then  cannot  the  verdict  which  is  founded 
only  on  the  party's  own  oath  be  any  evidence ;  for  what  can- 
not be  evidence  directly,  cannot  be  made  evidence  by  any  such 
circuity. 

But,    where   the  verdict   on   the  indictment  is  fojmded  on  This  i$  the 
other  evidence,  besides  the  party's  own  oath,  there,  it  may  be  P^^^^"^tff  '^ 
given  in  evidence  ^  for,  there,  this  verdict  seems  to  be  under  p^f^^^g  j' 
the  same  general  rule  with  all  others,    and   there   the  judg- 
ment of  twelve  men  on  the  fact  ought  to  sway  in  determination 
of  the  same   fact,    whether  the  verdict   be   on  indictment  or 
action : 

Still,  it  may  be  objected,  that  the  fact  might  have  found  credit  Objection, 
from  the  party's  own  oath,  and  since  the  evidence  is  so  inter- 
mixed, that  it  doth  not  appear  on  what  the  verdict  was  founded, 
it  cannot  be  produced  in  evidence  at  all  oa  the  trial  of  the 
action* 

It 
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Answer.  It  is  true,  this  cloth  in  part  take  off  the  force  of  such  evideHce  ; 

for  as,  when  a  verdict  is  produced  in  evidence,  it  may  be  an- 
swered that  it  did  not  arise  from  the  merits  of  the  cause,  but 
from  some  formal  defect  of  the  proof,  and  that  makes  it  no  evi- 
dence, toward  gaining  the  point  in  question ;  so  a  verdict  may 
be  diminished  in  point  of  authority,  by  shewing  that  it  was  in 
part  founded  on  the  oath  of  the  party  interested  in  the  action^ 
and  the  jury  are  to  respect  it  no  further  than  as  they  presume  it 
given  upon,  and  supported  by,  the  credit  of  other  disinterested 
testimony. 

Yet  others  have  said  the  verdict  given  on  the  indictment  can- 
not be  given  in  evidence,  because  on  that  prosecution  there  is  no 
*  liberty  left  to  the  party  to  attaint  the  jury,  as  he  hath  power  to 

do,  if  injured  on  a  civil  action  ,*  therefore  quaere. 
{{This  point,  A  verdict  in  a  criminal  case,  where  the  matter  was  not  capital, 

whether  yer-  ^as  denied  to  be  given  in  evidence  in  a  civil  case;  as,  where  the 
diets,  which  father  was  acquitted  on  an  indictment  for  having  two  wives,  this 
given  in  cri-  could  not  be  given  in  evidence  in  a  civil  case,  where  the  validity 
minal  pro-  of  the  second  marriage  was  controverted.  The  reason  seems  to 
ceedings,  can  be^  because  much  less  evidence  is  necessary  to  maintain  the  ac- 
be  admitted  ^^^^^  ^^^^  ^^  attaint  the  criminal,  and  therefore  his  acquittal 
civil  cases  was  no  argument  that  the  fact  was  not  true, 
does  not  ap- 
pear to  be  settled.  Lord  Hardwicke  thought  they  could  not.  Gibson  v.  M'Carty,  Ca.  temp. 
Hardw.  311.  Hillyard  v.  Grantham,  cited  by  Lord  Hardwicke^  ibid.,  and  in  Brownsword  v. 
Edwards,  2  Ves.  346.  But  see  Jones  v.  White,  i  Str.  68.  Bull.  N.  P.  145.  and  see  Mr.  Phil- 
lipps*8  Law  of  Evidence,  337.  241.  where  the  question  is  fully  discussed.  See  also  Richardson 
T.  Williams,  12  Mod.  319.II 

Trin.  Ass.  If  a  verdict  be  given  against  the  defendant  on  the  same  point, 

*79i»  though  another  party  were  plaintiff,  yet  in  some  cases  it  may  be 

given  in  evidence;  as,  if  there  be  a  trial  of  title  between  A, 

lessee  of  E  and  B,,  in  which  there  is  a  verdict  against  B,^  and 

afterwards  there  be  a  trial  of  the  same  title  between  C,  lessee 

of  E.  and  B,;  C,  may  give  the  verdict  found  against  B,  in 

evidence  upon  the  trial  between  him  and  7?.,  for  this  was  the 

sense  of  a  former  jury  on  the  fact,  in  which  trial  B,  had  the 

liberty  to  cross-examine. 

Lock  v.  Nor-        If  there  be  several  ejectments  brought  against  several  persons, 

borne,  3  Mod.  though  for  lands  under  the  same  title,  and  there  be  a  verdict 

5f  *'     *    *  ^^'  against  one,  that  verdict  cannot  be  given  in  evidence  against  the 

rest,  for  it  is  only  the  party  against  whom  the  verdict  is  given 

that  can  have  relief  by  attaint,  inasmuch  as  the  residue  are  not 

prejudiced;  and  these  parties  shall  not  be  injured  by  a  verdict 

they  had  not  the  power  to  controvert. 

3  Mod.  164.  If  a  man  have  two  wives,  and  be  thereof  convicted,  and  die, 

^^Qk^J^^L'  '  ^iid  the  second  wife  claim  dower,  the  verdict  and  conviction 
a  tStra.  900.  ,.         .        .,  I'l.  ■, 

cannot  be  given  m  evidence,  but  m  this  case  the  writ  must  go  to 

the  bishop ;  for  whether  the  marriage  be  lawful  or  not,  is  the 

point  in  controversy,  and  tliat  is  of  ecclesiastical  jurisdiction,, 

and  is  not  to  be  decided  at  cemmon  law. 

But 
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Hut  tl]e  verdict  may  be  made  an  exhibit  in  the  cause  be- 
fore the  bishop,  to  induce  him  to  beheve  there  was  a  former 
marriage. 

But  tin's  rule  of  giving  verdicts  in  evidence  on  the  same  point,   Lord  Howard 
is  to  be  taken  with  great  restriction.     If  a  termor  for  years  had  ""^  Lady 
recovered  against  B,  tlie  reversioner  might  give  such  verdict  in  /™^^q"/. this 
evidence;  for /?.  has  no  prejudice,  because  he  hath  the  liberty  ciise,  and 
to  cross-examine  the  witnesses,  and  to  attaint  the  jur}^  and  it  is  where  it  i«xtq 
fit  the  reversioner  should  make  use  of  the  verdict,  and  have  be-  ^  found? 
nefit  by  it,  since  he  had  been  dispossessed  by  the  verdict,  if  it 
liad  gone  against  tlie  termor,  and  therefore  he  may  offer  it  in 
evidence.     !So,    if  there  were  tenant  for  life,   the  reversion  in 
fee,  and  B,  bring  his  action    in   ejectment  against  the  tenant 
for  life,  and  a  verdict  be  given   against  the  plaintiff,  it  seems 
that  the  reversioner  may  give  this  in  evidence  against  /?.,  be- 
cause he  would  have  been  prejudiced  in  case  B,  had  recovered, 
for  his  reversion  would  have  been  turned  to  a  naked  right  in 
him.     Queer e^  et  vide  infra. 

But  a  person  that  hath  no  prejudice  by  the  verdict  can  never  Hard.  472, 
give  it  in  evidence,  though  his  title  turns  upon  the  same  point,  * 

because  if  he  be  an  utter  stranger  to  the  fact,  it  is  perfectly  res 
vova  between  him  and  the  defendant,  and  if  it  be  no  prejudice 
to  the  plaintiff;  had  the  fate  of  the  verdict  been  as  it  would,  he 
cannot  be  entitled  to  reap  a  benefit  from  it,  Besides,  as  the 
cause  is  now  to  be  tried  as  a  new  matter,  it  would  be  unjust  to 
let  in  that  species  of  evidence,  which  supposes  it  to  have  been 
already  decided. 

As,  i^  A.  prefers  a  bill  against  J5.,  and  B,  exhibits  his  bill,  Ibid. 
in  relation  to  the  same  matter  against  A,  and  C,  and  a  trial  y^^ount^s^* 
at  law  is  directed,   C.  cannot  give  in   evidence  the  depositions  of  Pembroke, 
in  the  cause  between  A,  and  B,,  but  it  must  be  tried  entirely  tit  l.  E.  108.  pi, 
Tps  yiova,  62i. 

A.  lessee  of  B,  brings  an  ejectment  against  Z>.  and  the  verdict 
goes  for  the  defendant ;  this  may  at  any  time  be  given  in  evi- 
dence against  B.y  for  the  possession  of  A's  lessee  is  his  own  pos- 
session, inasmuch  as  the  lessee  te7iet  in  nomine  aliaio,  and  B. 
might  in  this  case  give  any  thing  in  evidence,  as  well  as  the 
plaintiff  himself,  and  challenges  might  have  been  made  to  the 
jury  for  consanguinity  to  B,  the  reversioner :  now  then  since  A. 
hath  the  possession  of  B.  as  his  bailifti  if  there  be  a  verdict 
against  that  possession,  it  must  conclude  B,,  since  he  hath  in 
this  case  all  liberty  to  cross-examine  as  well  as  A.  himself,  and, 
by  consequence,  this  verdict  must  be  evidence  against  any  other 
lessee  of  B, 

But,  if  there  be  a  recovery  against  tenant  for  life,  by  verdict, 
this  is  no  evidence  against  the  reversioner ;  for  the  tenant  for  life 
is  seised  in  his  own  right,  and  the  possession  is  properly  his  own, 
and  he  is  at  liberty  to  pray  in  aid  of  the  reversioner  or  not,  and 
the  reversioner  cannot  possibly  controvert  the  matter  where  no 
Vol.  III.  S  aid 
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md  was  prayed,  for  he  bad  no  permission  to  interest  himself  in 
the  controversy. 

If  a  verdict  were  given  against  J.  S.  and  then  judgment  were 
arrested,  and  then  J.  S.  alien  to  J,  N,,  it  seems  that  the  verdict 
given  against  J.  S,  may  be  given  in  evidence  against  J,  N.,  for 
the  alienation  of  J,  S.  cannot  put  J.  N.  in  a  better  condition 
than  J.  S.  was ;  for  the  substitute  of  J.  S.  can  but  succeed  into 
his  place,  and  at  the  time  of  the  alienation  the  verdict  might 
have  been  given  in  evidence  against  J.  5.,  and  J,  S,  cannot  by 
alienation  destroy  the  advantage  that  his  adversary  ought  to  de- 
rive from  the  verdict ;  for  though  ,7.  2V.  had  not  the  liberty  to 
cross-examine  upon  his  title,  yet  J,  S,  had,  and  J,  N,  has  but  his 
title,  and  therefore  cannot  be  supposed  to  make  the  fact  better 
on  the  examination. 

On  an  ancient  verdict  in  prohibition,  where  the  custom  of 
tithing  is  set  out,  whether  it  might  be  given  in  evidence  against 
another  parishioner  that  was  not  party  to  the  verdict,  nor  had 
the  lands  in  question,  was  doubted.  But  by  the  better  opinion  it 
might  be  given  in  evidence,  because  it  could  not  be  supposed  to 
have  been  a  contrivance  to  alter  the  custom,  it  appearing  to  be 
ancient,  and  because  tliere  can  be  no  other  proofs  but  of  this 
sort  of  what  was  then  thought  to  be  the  custom.] 

II A  decree  in  the  Court  of  Exchequer  in  a  cause  between  the 
vicar  on  one  side,  and  the  impropriator,  who  was  the  patron, 
on  the  other,  (establishing  the  vicar's  right  to  small  tithes  under 
an  ancient  endowment  against  the  defendant,  who  insisted  that  the 
vicar  was  entitled  only  to  an  annual  payment  in  lieu  of  tithes,) 
is  evidence  between  succeeding  vicars  and  impropriators ;  but  not 
conclusive  evidence,  as  it  would  be,  if  the  ordinary  had  been  a 
party  to  the  first  suit.  || 

[The  exception  of  its  being  res  inter  alios  acta  is  not  allowed 
against  verdicts  in  case  of  customs  and  tolls  ;  for  the  custom  or 
toll  is  lex  lucif  and  facts  tending  to  prove  that  may  be  given  in 
evidence  by  any  person,  as  well  as  those  who  have  been  parties 
to  such  facts  or  to  such  verdicts  as  have  found  and  determined 
them.  And  it  is  not  material  in  this  case  whether  such  verdicts 
be  recent  or  ancient.] 

II  So,  on  a  question  of  (a)  publick  right  of  way,  (b)  or  on 
the  liability  to  repair  a  highway,  {c)  or  on  the  publick  right  of 
election  to  a  parochial  office,  a  verdict  in  a  former  action 
between  any  other  persons  is  admissible  in  evidence.  The 
common  reputation  of  the  place  would  be  evidence  of  the  right ; 
a  fortiori  the  finding  of  twelve  men  upon  their  oaths,  (d)  On 
such  questions,  therefore,  a  verdict  in  an  action  between  A,  and 
B,  is  evidence  of  the  point  there  directly  determined  in  an  action 
between  C.  and  Z).  where  the  same  point  comes  in  issue ;  but  it 
is  clearly  not  conclusive,  (e)  And  it  seems  not  to  be  conclusive 
evidence  for  or  against  A,  or  B.  in  an  action  between  either  of 
them  and  a  third  pei-son  C  .•  it  could  not  be  pleaded  in  such  a 
case  by  way  of  estoppel.  (/)|| 

*  Will. 
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t  WiU.  aj.     (/)  Mayor  of  Hull  v,  Horner,    Cowp.  iii.  ud  fin^     Travis  v,  Chalon^ 
3  Gwiil.  1237. 

[A  commission  under  the  seal  of  the  Exchequer,  and  the  in-  Tookes  v, 
quisition  taken  thereupon,  is    admissible,  though  not  conclusive  DiikeofBeau-i 
evidence ;  and  so  are  depositions  taken  thereon,  though  the  par-  ^^"J'  '  ^^'"^ 
tie*  in  the  cause  had  no  notice  of  it,  nor  any  opportunity  of  de-    * 
fending  it. 

Where  the  fi^ct  to  be  proved  is  sucby  whereof  hearsay  and  re-  Bull.  N,  P, 
putation  are  evidence,  a  special  verdict  between  other  parties  ^iz^ 
stating  a  pedigree  would  be  evidence  to  prove  a  descent ;  for  in 
such  case,  what  any  of  the  family,  who  are  dead,  have  been 
heard  to  say,  or  the  general  reputation  of  the  family,  entries  in 
family  books,  Sfc,  are  allowed.     And  of  this  opinion  was  Mr, 
Justice  IVri^ht  in  the  Duke  o^  AthoV^  case;  which  opinion  is  :^  Siti  115I1 
generally  approved,  though  the  determination  by  the  rest  of  the 
court  was  contrary ;  perhaps  founding  themselves  on  the  case  of 
Sir  William  Clarges  and  Skemun,  where  in  a  trial  at  bar,  the  Ca,  Ki  J3i  343» 
only  question  was  on  the  legitimacy  of  the  Duke  of  Albemcnie, 
and  the  couit  would  not  suffer  a  former  verdict  between  other 
parties  concerning  other  land  depending  upon  the  same  question 
and  title  to  be  read  in  evidence.     But  there,  it  did  not  appear, 
either  from  the  issue  or  verdict,  that  the  same  question  was  in-i 
quired  into  or  determined.     Besides,  the  giving  a  verdict  in  evii 
dence  to  prove  a  particular  fact,  viz,  that  John  had  a  son  ThomaSf 
is  very  different  from  giving  it  in  evidence  to  shew  the  opinion 
of  a  former  jury,  whicli  is  only  their  deduction  froii^  a  variety  of 
facts  proved  to  them. 

A  verdict,  witli  the  evidence  given,  in  an  action  brought  by  Tyley  v.  Cow 
the  carrier  for  goods  delivered  to  him   to  be  carried,  may  be  ling,  Bull, 
given  in  evidence  in  an  action  brought  by  the  owner  against  the  ^  ^*  ?^.^* 
carrier  for  the  same  goods,  for  it  is  a  strong  proof  against  him  ^j^  Evidence, 
that  he  had  the  plaintiff's  goods.]  (A.  5.)  p.  86, 

I  Ld.  Raym, 
744.    Fisher  v,  Kitchingm^n,  Willes  Rep.  368, 

jjln  assumpsit  for  goods  sold  and  delivered  against  two  defend-  Whateley  v. 

ants,  (one  of  whom  suffered  judgment  by  default,  and  the  other  Mcnheim, 

defended,)  the  question  at  the  trial  was,  whether  the  defendants  \  ^Q^^'r^'^9" 
'  ^    ,       .  ,         ,  ,  IT  1       rn     008.  t^M.  these 

were  partners  at  the  tmie  when  the  goods  were  delivered.      1  o  cases,  and  see 

prove  the  partnership,  a  verdict,  on  an  issue  directed  by  the  infra. 

Court  of  Exchequer  to  try  that  fact,  was  offered  in  evidence, 

and  objected  to,    because  the  plaintiff  was  not  a  party  to  the 

suit,  so  that  the  verdict  given  in  that  cause  was  res  inter  alios  acta. 

But  Lord  Kenyon  ruled,  "  that  the  verdict  was  conclusive  evi- 

"  dence  of  a  subsisting  partnership,  and  could  not  properly  be 

"  deemed  res  inter  alios  acta^  because  both  the  defendants  had 

''  been  parties  on  the  record  in  that  suit,  and  it  was  open  to 

"  either  of  them  by  any  evidence  to  rebut  the  idea  of  a  part* 

«  nership."!! 

S  2  [But 
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Bull.  N.  P. 
234.  (a)  Mont- 
gomery V, 
Clarke,  1745. 
at  the  Dele- 
sates, 


Fisher  v. 
Kitchmginan, 
ubi  sujyra. 
Pittrrn  y. 
Walter,  i  Str. 

2R0.Ahr.679. 
pL  10.     Vent. 
a8.  Raym.  84. 
a  Str.  984. 
{b)Holl  says 
it  was  the 
opinion  of 
all  the  judges 
of  Englandy 
thnt  it  must 
be  by  consent. 
Cnrth.  465. 
a  Keb.  ^07. 


;iRo.Abr.68o. 


aR0.Abr.679. 


Tri.  per  Pais, 
448' 


[But  a  verdict  will  not  be  admitted  in  evidence  without  likewise 
producing  a  copy  of  the  judgment  founded  upon  it,  because  it 
may  happen  that  the  judgment  was  arrested,  or  a  new  trial 
granted.  This  rule,  however,  does  not  hold  in  the  case  of  a 
verdict  on  an  issue  directed  out  of  Chancery,  {a)  because  it  is 
not  usual  to  enter  up  judgment  in  such  case  ;  and  the  decree  of 
the  court  of  Chancery  is  equally  proof,  that  the  verdict  was  sa- 
tisfactory, and  stands  in  force.] 

IjBut,  though  the  w/5/ ^n7A9  record,  with  the  jsos/^fl  indorsed, 
is  not  evidence  of  the  verdict,  it  is  good  and  proper  evidence 
that  the  cause  came  on  to  be  tried.  || 

151. 

In  an  information  by  the  attorney  general  for  the  king,  when 
the  jury  are  ready  to  give  a  verdict,  the  attorney  general  may 
withdraw  a  juror  (b) ;  for  this  is  part  of  the  prerogative,  and  is  in 
room  of  the  nonsuit  of  the  subject,  (for  the  king  cannot  be  non- 
suited, being  always  in  court,)  and  this  prerogative  is  derived  out 
of  a  general  reason  of  the  king's  employment  for  the  publick 
safety.  And  therefore  if  he  hath  failed  in  any  point  of  proof,  so 
that  disadvantage  may  be  expected  from  the  verdict,  it  shall  be 
at  his  election,  whether  he  shall  receive  his  verdict  or  not,  and 
therefore  in  a  second  information,  none  of  the  first  jury  shall  be 
admitted  to  give  in  evidence,  that  they  were  agreed  in  their  ver- 
dict, for  such  evidence  would  be  of  the  same  weight,  as  if  the 
verdict  had  been  given,  and  thereby  the  king  would  be  dis- 
possessed of  the  benefit  of  his  prerogative. 

But,  if  the  king  aliens  the  estate  on  which  the  trial  was  had, 
so  that  it  comes  into  private  hands,  there  on  a  second  trial  be- 
tween private  persons,  the  agreement  of  the  jury  may  be  given 
in  evidence ;  for  the  prerogative  is  annexed  to  the  crown,  and 
cannot  extend  to  any  private  person,  and  therefore  they  take 
the  estate  with  the  disadvantage  of  having  a  verdict  against 
them. 

But  then  on  such  trial  they  must  have  the  record  of  the  pro- 
ceedings, on  the  first  information;  because  as  a  verdict  cannot 
be  given  in  evidence  without  the  record,  which  gave  authority 
to  the  jury  to  proceed,  no  more  can  they  give  in  evidence  the 
agreement  of  the  jury  without  the  record  on  which  they  were 
impannelled. 

But  a  verdict  cannot  be  thus  avoided  in  criminal  cases ;  for 
there  the  party  must  consent  to  the  ^withdrawing  of  a  juror ; 
since  he  is  in  character  and  estimation  so  highly  interested,  and 
hath  a  right,  if  he  so  prefer,  to  entitle  himself  to  a  solemn  ac- 
quittal by  his  peers. 

As  to  writs,  when  a  writ  out  of  court  is  only  inducement  to 
the  action,  the  taking  out  the  writ  may  be  proved  vi-ithout  any 
copy  of  it,  because  possibly  it  might  not  be  returned,  and  then  it 
is  no  record,  and  therefore  the  copy  of  it  is  not  required.  But, 
>vbcre  a  writ  itself  is  the  gist  of  the  action,  you  must  haw  a  copy 

from 


(F)  Of  XiTitten  Evidence.  ^6 1 

ffom  the  record,  inasmuch  as  you  are  to  have  the  uttermost  evi^ 
deuce  the  nature  of  the  thing  is  capable  of,  and  it  cannot  become 
the  ^ist  of  the  action  till  it  is  returned. 

In  an  action  of  trespass  against  a  bailiff  fl)r  taking  goods  in   i  Ld.Raym,- 
execution,  if  it  be  brought  by  the  party  against  whom  the  writ   73S- 
issued,  it  is  sufficient  for  the  officer  to  give  in  evidence  the  writ 
G^  Jiei'i  facias  without  shewing  a  copy  of  the  judgment.     But,  if  5  Bu""-  263** 
the  plaiirtiff  be  not  the  party  against  whom  the  writ  issued,  but  '^-  ^*  p^"**^ 
claim  the  goods  by  a  prior  execution  (or  sale)  that  was  fraudu-  Rep.  1104. 
lent,  there,  the  of!icer  must  produce  not  only  the  writ,  but  a   S.P. 
copy  of  the  judgment.     For  in  the  first  case,  by  proving  that 
he  took  the  goods  in  obedience  to  a  writ  issued   against  the 
plaintiff,    he   has   proved   himself  guilty  of  no   trespass:    but 
in  the  other  case,  they  are  not  the  goods  of  the  party  against 
whom  the  writ   issued,   and  therefore  the  officer  is  not  justi- 
fied by  the  writ  in  taking  them,  unless  he  can  bring  the  case 
within   13  Eliz.  for  which  purpose  it  is  necessary  to  shew  a 
judgment.  ^ 

In  flene  admijiistravit,  the  execution  eicccUted  cannot  be  given 
in  evidence,  without  the  judgment,  because  there  appejvi*s  to  be 
no  authority  for  such  execution  without  the  judgment ;  for  where 
the  execution  is  of  record,  and  the  authority  for  such  execution 
is  also  of  record,  they  must  both  appear  to  the  jury,  other- 
wise they  have  not  the  uttermost  evidence  of  the  fact  in 
question. 

In  an  action  brought  by  an  attorney  for  his  fees,  it  is  sufficient  Silby  and 
to  prove  the  taking  out  of  the  writ  by  a  warrant  made  by  the  HiiK^kly,  Trm. 
coroners;  for  the  writ  may  not  be  returned  of  record,  and,  by  q^^^/j^°^'^''' 
consequence,  is  no  record,  and  then  the  warrant  made  by  the 
coroners  is  sufficient  to  prove  a  title  to  his  fees ;  for  the  attorney 
in  this  case  is  entitled  to  his  fees,  whether  the  writ  be  returned 
or  not.]  , 

II  Tlie  return  of  the  sheriff  upon  a  writ,  which  has  been  duly  Phil.  Ev.  294. 
returned  and  filed,  is  prima  Jacie  evidence  of  the  fact  there  stated, 
when  that  fact  comes  incidentally  into  question.     If  the  sherif!'  R.  v.  Elkins, 
return  a  rescue,  the  court  above,  to  which  the  return  is  made,  4  Burr.  2129. 
will  give  it  such  credit,  as  to  issue  an  attachment  in  the  first 
instance ;  though,  upon  an  indictment  for  a  rescue,  the  defendant 
may  shew,  that  the  return  is  false.     And  so,   in  an  actioh  for  Oyffbrd  v. 
maViciously  suing  out  an  alias  ^eri  facias,  the  Court  of  King's  ^Voodgate, 
Bench  held,  that  the  sheriff's  return  annexed  to  the  writs  (in  "  ^^*^'  ^97» 
which  he  stated  that  he  had  forborne  to  sell  under  tl^  first,  and 
had  sold  under  the  second  writ,  by  the  request  and  with  the  con- 
sent of  the  plaintiff)  had  been  properly  admitted  at  the  trial  as 
evidence  of  that  fact,  in  support  of  a  plea  of  licence  pleaded  by 
the  defendant ;  for,  as  the  court  said,  faith  ought  to  be  given  to 
the  official  act  of  a  publick  officer,  like  the  sheriff,  even  where 
third  persons  are  concerned.  || 

[Among  the  records  of  the  kingdom  are  to  be  ranked  the  Jones  v.  Ran- 
journals  of  the  House  of  Lords.    And  a  copy  of  the  minute  book  ^^^^y  Cowp.  i  ;• 
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ot  the  House  of  Lords  may  be  given  in  evidence ;  for  as  Lord 

Mansfield  said,  "  The  minutes  of  the  judgment  are  the  solejnn 

**  judgment  itself;"  not  a  word  is  added  upon  the  journals,  and 

a  copy  of  them  may  certainly  be  read  in  evidence,  for  the  incon-^ 

Venience  would  be  endless  if  the  journals  were  to  be  carried  all 

over  the  kingdom.     Formerly  a  doubt  was  entertained  whether 

Dougl.  594.      the  minutes  of  the  House  of  Commons  were  admissible ;  because 

jjBut  a  reso-     jt  jg  not  a  court  of  record ;  but  that  doubt  seems  now  to  be  done 

lutionof  awav:    and  those  of  the  House  of  Lords  have  always  been 

either  House        ,   ^       i  .         •     •     1  ^ 

is  not  evidence  admitted  even  m  crimmal  cases. 

of  the  truth  of  ^ 

facts  there  affirmed;  and  therefore  in  the  case  of  Titus  Oaies,  who  was  charged  with  having 
committed  perjury  on  the  trial  of  persons  suspected  of  the  Popish  plot,  a  resolution  of  parlia- 
ment, asserting  the  existence  of  the  plot,  was  not  allowed  to  be  evidence  of  that  fact.  4  St. 
^r.  39.11 

The  things  that  stand  second  in  point  of  probabihty  are  all 
publick  matters  that  are  not  of  record. 

The  publick  matters  that  are  not  of  record  all  come  under 
tliis  general  definition  t  they  must  be  such  matters  as  have  an 
evidence  in  themselves,  and  do  not  expect  an  illustration  from 
iany  other  thing ;  such  are  the  copies  of  court  rolls,  and  trans* 
actions  in  Chancery,  and  the  like*  And  the  copies  of  such  mat- 
ters may  be  given  in  evidence,  inasmuch  as  there  is  a  plain  and 
coherent  proof;  for  the  matters  themselves  are  supposed  to  be 
self-evident,  and,  by  consequence,  when  a  copy  of  them  is  pro- 
duced upon  oath,  you  have  a  full  proof,  because  you  have  proved 
upon  oath  a  matter  which  when  produced  would  carry  its  own 
light  with  it,  ahd>  by  consequence,  would  need  no  proof. 
Oiyectioti*  But   here    it   will  be   objected,    that  this  is  not  the  utmost 

evidence  which  the  nature  of  the  thing  is  capable  of,  for  these 
,  testimonies  themselves  must  be  better  than  the  copies  of  them. 
To  this  the  answer  is,  that  the  copy  upon  oath  is  reckoned  as 
an  equivalent  to  the  tiling  itself;  and  the  testimony  itself  must 
iu)t  be  rigidly  required,  because  since  these  matters  lie  for  the 
publick  satisfaction,  every  man  has  a  right  to  their  evidence, 
and  in  several  places  they  cannot  be  at  the  same  time,  and  there- 
fore the  things  themselves  cannot  be  demanded,  but  only  the 
copies  of  them. 

The   first    sort    of  testimonies   that   are  not  of  record  are 

the  proceedings   of  the   Court   of  Chancery  on   the   English 

side. 

Co.Litt.a6o. a.       The  reason  why  the  proceedings  in  Chancery  and  the  rolls 

of  the   court   are    not  records  is  this,    because   they  are   not 

the  precedents  of  justice ;    for   th«   proceedings  in   Chancery 

are  founded  only  on  the  circumstances  of  each  private  case, 

and   they  cannot   be   rules  to  any  other;    and  the  judgment 

there  is  secundum  cequum  S;  honum^    and  not  secundum  leges  4" 

■consuetudines ;    and  the  reason  why  any  record  is  of  validity 

and  authority  is,  because  it  is  declarative  of  the  sense  of  the 

law,  and  is  a  memorial  of  what  is  the  law  of  the  nation :  now 
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Ckancei7  proceedings  are  no  memorials  of  the  laws  of  Erifrland^ 

because  the   Clmiicellour  is  not  bound  to   proceed  according  But  see  .^  BI. 

to  law.  Com.  c.  27. 

Now  because  these  several  proceedings  before  mentioned  are 
not  records,  they  are,  by  consequence,  not  such  memorials  as  are 
lodged  inseparably  in  any  certain  place,  but  are  transferable  from 
one  place  to  another,  and  therefore  may  be  themselves  given  in 
eridence. 

The  bill  in  Chancery  is  evidence  against  the  complainant,  for  Chan.  Cas^ 
the  allegations  of  every  man's  bill  shall  be  supposed  to  be  true ;  64,  (>$-   ^  Sid. 
nor  shall  it  be  supposed  to  be  preferred  by  the  counsel  or  solici-  ^*'*  ^q-^"*'- 
tor  without  the  party's  privity,  and  therefore  is  evidence  as  to  the  Nels.Ch.  Rep. 
confession  and  admittance  of  the  truth  of  any  fact  by  the  party  103. 
himself;  and  if  the  counsel  hath  mingled  in  it  what  is  not  true, 
the  party  may  have  his  action.     But,  where  a  bill  is  exhibited,     • 
and  there  are  no  proceedings  upon  it,  then  it  cannot  be  given  in 
evidence,  unless  they  prove  a  privity  in  the  party,  for  a  man  may 
file  a  bill  in  another's  name  to  rob  him  of  his  evidence  by  a  sham  Chan.  Cas.  64^ 
confession ;  and  therefore  a  bill  filed  without  any  proceedings  65. 
upon  it  has  not  the  force  of  an  evidence,  for  no  man  can  suppose 
that  the  party  did  himself  file  the  bill,  for  the  bill,  without  any 
proceedings  to  bring  the  adversary  to  answer  it,  is  of  no  use  to 
the  party,  and  therefore  it  must  be  supposed  rather  to  be  filed 
by  a  stranger  to  do  him  an  injurj\     This  is  accounted  to  stand  i  Sid.  aai. 
in  point  of  credibility  in  the  same  circumstances,  as  a  confession  J^^^-  780. 
by  letter  under  the  party's  own  hand  where  no  body  saw  the     |*    ''°^* 
writing  of  it ;  though  some  have  ranged  it  in  an  inferior  degree, 
because  the  one  is  the  party's  own  immediate  confession,  and  the 
other  is  only  the  counsel's  draught;  yet  it  seems  the  allegation 
in  a  court  of  justice,  that  amounts  to  the  confession  of  any  fact, 
ought  to  have  more  weight  and  authority  with  it  than  any  private 
owning. 

But  a  mere  general  suggestion  of  facts,  in  order  to  a  dis-  Bull.  N.  P: 
covery,  shall  not  be  read  in  evidence ;  for  this  is  no  more  than  235- 
a  surmise  of  the  counsel,  in  order  to  come  2^-  facts :  otherwise, 
of  a  fact  stated  in  the  bill  on  which  the  plaintiff  founds  his  prayer 
for  relief. 

If  a  patron  sues  a  simoniacal  bond,  and  the  parson  prefers  a  Keb.  780. 
bill  in  Chancery  to  be  relieved,  the  bill  and  proceedings  upon  it  i  Sid.  211^ 
shall  be  given  in  evidence  on  ejectment  to  make  void  the  parson's 
living.] 

II  The  general  rule  now  is,  that  a  bill  in  Chancery  will  not  be  Ph.  Ev.  263. 
evidence,  except  to  shew,  that  such  a  bill  did  exist,  and  that  Lord  Ferrer* 
certain  facts  were  in  issue  between  the  parties,  in  order  to  intro-  p-.^^"^^^'^' 
duce  the  answer  or  the  depositions  of  witnesses.     It  is  not  to  be  Bulhk'.P.2-c^ 
received  in  proof  of  any  facts  alleged  or  denied  in  it  (a).     Lord  Doe  v.  Sy-'' 
Kenyoii  indeed  is  reported  to  have  admitted  a  bill  in  Chan-  bourn,  7  T.  R, 
cer^'  (6),  filed  by  an  ancestor,  to  be  evidence  of  a  pedigree  therein  ^'  j^^,""^' 
stated,  as  a  declaration  in  the  family.     But  it  was  resolved  by  wightw!  324. 
the  judges  in  the  Banbury  peerage  case,  on  a  question  put  to  685. 

S  4  them 
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(a)  Banburv' 
peerage  case, 
0.  Selw.  N.  P. 
685.    (/^)Tay 
lor  V.  Cole, 
7  T.  R.  3.  n; 


taodb.  326. 
L.  E.  106.  pi. 
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Brochmah's 
case,  Trin.Ass. 

Gold,   5  Mod. 
lo.    Sec  Roe 
V.  Ferrars, 
a  Bos.  &  Pull. 
542.  548. 

R.  V.  Carr, 
I  Sid.  418. 
fiull.  N.  P. 

a37. 

Lady  Dart- 
mouth v.  Ro- 
berts, i6Eai>t, 


a  Vent.  72; 
3  Mod.  529. 
Carth.  79. 
3  P.  Wms.237. 
L.  E.  106.  pi. 
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Beasley  v. 
Magrath, 
2  Sch.  &  Lefr. 
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,them  by  the  House  of  Lords,  that  a  bill  in  equity,  tiol*  deposi- 
tions, cannot  be  received  in  evidence  in  the  courts  below^  on  the 
trial  of  an  ejectment,  against  a  party  not  claiming  or  deriving  in 
any  manner  under  the  plaintiff  or  defendant  in  the  Chancery 
suit,  either  as  evidente  of  the  facts  therein  deposed  to,  or  as 
declarations  res}-)ecting  pedigreci 

In  the  Banhtrij  peerage  case,  where  C;  T>S  legitimacy  was  in 
question,  the  claimant  oHered  in  evidence  a  bill  filled  in  C.  Z)/s 
name  by  E,  F.  his  uncle  and  next  friend,  stating  his  legitimacy; 
but  there  was  no  proof  that  E.  F,  was  his  uncle.  The  judges, 
being  referred  to  for  their  opinion,  were  unanimous,  that  ex- 
trinsick  proof  of  the  relationship  was  essential,  and  the  billj 
which  was  150  years  old,  was  rejected. || 

[But,  though  the  bill  be  not  evidence  against  the  complain- 
ant, the  answer  is  evidence  against  the  defendant^  and  carries  a 
great  weight  along  with  it,  because  it  is  delivered  in  upon 
bath. 

But,  when  you  read  an  answer,  the  confession  must  be  all 
taken  together,  and  you  shall  not  take  only  what  makes  against 
thfe  defendant,  and  'leave  out  what  makes  for  hiin :  for  the 
answer  is  read  as  the  sense  of  the  party  himself,  and  if  it 
is  to  be  taken  in  this  manner,  you  must  take  it  entire  and  un- 
broken;] 

II  If,  on  exceptions  being  taken,  a  second  answer  is  put  in, 
the  defendant  may  insist  upon  having  that  also  read  to  explain 
what  he  swore  in  his  first  answer. 

The  answer  is  evidence  not  only  against  the  party  who  made 
it,  but  against  all  claiming  under  him.  An  answer  to  a  bill  in 
the  Exchequer  on  a  claim  of  tithe  hay  by  a  vicar  against  the 
rector  and  others,  (occupiers  of  lands  in  the  parish,)  will  be  evi- 
dence in  an  action  by  a  succeeding  rector,  for  not  setting  out  the 
tithe,  against  the  defendant  who  claims  under  one  of  those  oc- 
cupiers; ami  it  will  be  so,  though  it  be  not  shewn  that  a  decree 
was  made  in  the  cause.  Proof  of  an  examined  copy  will  be 
suflicient  proof  of  the  answer.  || 

[An  infant's  answer  by  his  guardian  shall  never  be  admitted  in 
evidence  against  him  on  a  trial  at  law ;  for  the  law  has  that 
tenderness  for  the  affairs  of  infants,  that  it  will  not  suffer  them 
to  be  prejudiced  by  the  guardian's  oath,  for  the  authority  the 
law  gives  to  the  guardian  is  for  the  infant's  benefit,  and  not  to 
his  prejudice,  and  therefore  the  infant  cannot  be  hurt  by  the 
guardian's  oath.] 

ijThe  guardian  being  sworn  and  not  the  infant,  it  is  in  reality 
the  guardian's  answer;  and  therefore  an  answer,  purporting  to 
be  the  answer  of  an  infant  by  his  mother  and  guardian,  may  be 
read  against  the  mother  in  another  cause  in  which  she  is  de- 
fendant in  her  own  capacity. 

Whether 
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Wlietber  an  answer  by  a  married  woman  can  be  used  as  cvi-  3P.Wras.237, 
dence  against  her  in  an  action  after  her  husband's  deaths  no-» 
where  appears.  In  the  case  of  Wrottesley  v.  Bendish,  (where 
it  was  argued,  that  the  wife  was  not  bound  to  answer  on  the 
ground  that  the  answer  could  not  be  read  against  her  husband, 
nor  against  hersehi  as  she  is  supposed  to  be  under  the  control 
of  her  husband,  and  not  to  answer  freely,)  Lord  Chancellour 
Talbot  said,  "  he  would  not  give  any  opinion,  wliether  the 
"  answer  may  be  read  against  the  wife,  when  discovert;  but,  as 
'•  in  all  times  heretofore,  the  wife  as  well  as  the  husband  had 
'-  been  compelled  to  answer,  he  would  not  overthrow  what  had 
'•  been  the  constant  practice."  || 

[The  answer  of  the  trustee  can  in  no  case  be  admitted  as  evi-  BuU.N.P.i37. 
dence  against  the  cestuy  que  trust. 

A  bill  was  brought  by  creditors  against  an  executor,  to  have  Anon.  Hil. 
an  account  of  the  personal  estate;  the  executor  sets  forth  by  Vacat.  1707. 
answer,  that  there  was  11 00/.  left  by  the  testator  in  his  hands,  ^^^    owper. 
and  that  coming  afterwards  to  make  up  his  accounts  with  the 
testator,  he  gave  bond  for  1 000/.,  and  the  other   1 00^.  was  pre- 
sented to  him  as  a  gift  for  his  trouble  and  pains  taken  in  the 
testator's  business,  and  there  was  no  other  evidence  in  the  case, 
that  the  i  loot,  was  dejiosited,  but  merely  the  executor's  own  oath. 
It  was  argued  that  the  answer,  though  it  was  put  in  issue,  should 
he  allowed,  since  there  is  the  same  rule  of  evidence  in  equity  as 
at  law  ;  and  therefore  if  a  man  was  so  honest  as  to  charge  him- 
self when  he  might  roundly  have  denied  it,  and  no  testimony 
could  have  appeared,  he  ought  to  find  credit  where  he  swears  in 
his  own  discharge. 

But  it  was  answered  and  resolved  by  the  court,  that  when 
an  answer  is  put  in  issue,  what  i^  confessed  and  admitted 
need  not  be  proved,  but  it  behoved  the  defendant  to  make  out 
by  proofs  what  was  insisted  upon  by  way  of  avoidance.  But 
this  was  held  under  this  distinction ;  where  the  defendant  ad- 
mitted a  fact,  and  insisted  on  a  distinct  fact  by  way  of  avoidance, 
there,  he  ought  to  prove  the  matter  of  his  defence,  because  it 
may  be  probable  that  he  admitted  it  out  of  apprehension  that  it 
might  be  proved,  and  therefore  such  admittance  ought  not  to 
prx)fit  him  so  far  as  to  pass  for  truth,  whatever  he  says  in  avoid- 
ance. But,  if  it  had  been  one  fact,  as,  if  the  defendant  had  f 
said  the  testator  had  given  him  100/.  it  ought  to  have  been  al- 
lowed unless  disproved,  because  nothing  of  the  fact  charged  is 
iidmitted,  and  the  plaintiff  may  disprove  the  whole  fact  as  sworn, 
if  he  can  do  it.  But  it  was  urged  that  here  the  probability  was 
on  the  defendant's  side,  because  he  did  not  take  a  bond  for  this 
sum  as  for  the  residue.  But  the  Chancellour  said  there  was 
some  presumption  in  that,  but  not  enough  to  carry  so  large  a 
sum  without  better  attestation. 

In  an  information  for  perjury,  an  answer  may  be  given  in  3  Mod.  116. 
■evidence  without  any  person  to  prove  that  the  defendant  swore  ^^  ^'if''^' 
it,  for  the  identity  may  be  proved  by  many  things  out  of  the 

answer 
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answer  itself:  besides,  the  party  is  obliged  to  sign  his  answer ; 
and  the  perjury  may  be  further  illustrated  by  the  comparison 
of  hands,  which  possibly  may  be  evidence  in  concurrence  with 
other  proof,  that  out  of  the  answer  itself  evinces  the  identity  of 
the  person. 
Bull.N.P.'a37,  Although  an  answer  is  good  evidence  against  a  defendant,  yet 
a38.  it  is  not  against  his  aHenee  :  nor  is  it  any  evidence  for  the  de- 

fendant in  a  court  of  law,  (except  so  ordered  on  an  issue  out  of 
Chancery,)  unless  the  plaintiff  make  it  evidence  by  producing  it 
Bourn  v.  Sir     first.     As,  where  on  an  issue  out  of  Chancery  to  try  the  terms 
Thomas  Whit-  of  an  agreement,  which  was  proved  by  one  witness,  but  denied 
more.   Salop.   \yy  ^j^g  defendant,  the  witness  being  dead  before  the  trial,  the 
^^^'  plaintiff  was  under  the  necessity  of  producing  the  bill  and  answer 

in  order  to  read  his  deposition,  and  by  that  means  made  the 
whole  answer  evidence,  which  was  accordingly  read  by  the  de- 
Sparinv.Drax,  fendant.     But,  where  an  answer  in  Chancery  of  the  witness  was 
M.  27  Car.  2.    produced  to  shew  him  incompetent,  he  having  there  sworn  that 
C.  B.  at  bar.     j^^  j^^^j  ^^  annuity  out   of  the  land  in  question,  and  Serjeant 
Maynard  insisted  to  have  the  answer  read  through,  the  court 
refused  it,  as  it  was  produced  only  to  shew  that  he  was  not  a 
competent  witness  in  the  cause,  and  not  to  prove  the  issue.] 
Wychv.Meal,       llThe  answer  of  one  defendant,  generally  speaking,  is  not 
3P.Wms.310.  evidence  against  a  co-defendant;  for  if  that   were  allowed,  a 
12  Ves.  361.     plaintiff  might  make  one  of  his  friends  a  defendant,  for  the  pur- 
pose of  procuring  an  answer  in  his  favour  against  a  co-defendant, 
who  would  have  no  opportunity  of  cross-examination. 
Wood  v.Brad-       -^-S  an  admission  by  one  of  two  partners,  concerning  joint  con- 
dick,  I  Taunt,  tracts  during  the  partnership,  is  good  evidence  to  charge  the 
'°4-    Grant     other  partner  in  an  action  against  him  alone ;  so,  in  an  action 
Peake*s^^"'       by  a  creditor  against  some  of  the  partnership  firm,  the  answer 
N.  P.  C.  203.    ^^  another  partner  to  a  bill  filed  by  other  creditors,  has  been 
received  in  evidence  against  the  defendants,  not  indeed  to  prove 
the  partnership,  but,  that  being  established,  as  an  admission 
against  those  who  are  as  one  person  with  him  in  interest.  || 
Brochman's  [Analogous  to  this  is  a  man's  own  voluntary  affidavit,  which 

case,Trin.Ass.  may  also  be  given  in  evidence  against  him. 
lyoi.  per 
Gould,  Str.35. 

But  there  is  a  very  great  difference  between  the  evidence  of 
an  answer  and  that  of  a  voluntary  affidavit. 

Michaelmas  An  answer  cannot  be  given  in  evidence  without  producing 

Term,  1714,     ^he  bill,  because  without  the  bill  there  docs  not  appear  to  be  a 

Roch"&  Rix^   cause  depending.     But,  if  there  be  proof  by  the  proper  officer 

Administra- '    that  the  bill  has  been  searched  for  diligently  in  the  office,  and 

tors  of  Howard  cannot  be  found,  there,  the  answer  hath  been  allowed  to  be  read 

^  a^-  without  a  sight  of  the  bill.     And  this  Lord  Chancellour  Brode- 

rick  allowed,  though  the  loss  of  the  bill  was  not  proved  by  the 

proper  officer,  but  by  the  clerk  only  who  wrote  in  the  office, 

and  swore  he  searched  carefidly  with  the  officer  and  could  not 

find  the  bill. 

An 
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An  answer  is  proved  by  shewing  the  allegations  in  the  court,  HiL  Aas.  1700V 
viz.  by  shewing  the  bill  which  is  the  charge,  and  the  answer 
which  is  as  it  were  the  defence  to  the  bill;  and  this  in  civil  cases 
shall  be  intended  to  be  sworn,  because  the  proceedings  upon  such 
defence  are  upon  oath.  And  since  the  proceedings  of  any  court 
of  judicature  within  the  kingdom  are  good  evidence  in  other 
courts,  and  the  proceedings  in  this  case  are  upon  oath,  it  follows 
of  consequence,  that  in  all  civil  cases  the  answer  is  to  be  taken 
as  an  oath,  without  any  further  proof  but  from  the  proceedings 
in  the  cause.. 

But  a  voluntary  affidavit  is  not  part  of  any  cause  in  a  court  of  Smith  v.  Goo- 
justice,  and  therefore  it  must  be  proved  to  be  sworn;  for  if  you  ^^^''J  ^^' 
only  prove  it  signed  by  the  party^  the  proof  goes  no  farther  than  pi/g^/    *  '*  ' 
to  suppose  it  as  a  note  or  letter,   and  as  such  you  may  not  give  it 
in  evidence  without  more  proof,  for  a  note  or  letter  is  a  bare  ac- 
knowledgment under  the  hand  of  the  party,  and  this  is  no  more 
unless  you  prove  it  to  be  sworn  also,  for  it  cannot  be  presumed 
to  be  sworn,  being  not  filed  as  an  oath  in  a  court  of  justice. 

Such  are  the  affidavits  made  before  a  Master  in  Chancery  by 
the  vendor  of  an  estate  for  the  satisfaction  of  the  purchaser,  that 
the  estate  is  free  from  all  charges  and  incumbrances. 

In  an  action  of  covenant  brought  against  two,  the  affidavit  of  Vicary^s  case 
one  of  them  was  given  in   evidence   as  an  acknowledgment  of  *"  *^^  Exch. 
them  both,  because  the  acknowledgment  of  one  of  them  where 
ihey  had  a  joint   interest  was  to  be  looked  upon  us  a  truth  re^ 
lating  to  them  both,  and  the  consideration  of  the  matter  is  to  be 
left  to  the  jury  how  far  it  is  evidence  against  the  other. 

The  second  difference  between  them  is,  that  the  copy  of  an  j  Mod.  116. 
answer  may  be  given  in  evidence,  but  the  copy  of  a  voluntary  ^"'<^>  54- 
affidavit  cannot ;  the   i*eason  is,  because  the  answer  is  an  allega- 
tion in  a  court  of  judicature,  and  being  matter  of  publick  credit, 
the  copies  of  it  may  be  given  in  evidence  for  the  reason  formerly 
mentioned.     But  a  voluntary  affidavit  hath  no  relation  to  any 
court  of  justice,  and  therefore  is  not  entitled  to  publick  credit, 
and  being  a  private  matter  the  affidavit  itself  must  be  produced 
as  the  beirt  evidence.     Besides,  it  must  be  proved  to  be  sworn,  Bull.  N.  P. 
which  it  cannot  be  unless  it  be  produced.     Therefore,   where  in  ^38>  ^9- 
an  action  for  a  malicious  prosecution,  the  plaintiff  to  increase  j^o^g^n  ^* 
<lamages  offered  the  office  copy  of  an  affidavit  made  by  the  de-  Xr.  la  G.'i. 
fendant  in  Chancery  of  his  being  worth  2,50c/.;  Lord  Bayinond 
refused  to  let  it  be  read,  and  the  plaintiff  was  obliged  to  send  for 
the  original  which  was  filed  in  Chancery.     And  notwithstanding 
the  office  copy  of  an  answer  may  be  given  in  evidence  in  a  civil 
suit,  yet  it  will  not  be  sufficient  on  an  indictment  for  perjury, 
though  perhaps  such  copy  would  be  sufficient  {a)  for  the  grand  {a)  It  wauld 
jury  to  find  the  bill ;  but  upon  the  trial  the  original  must  be  pro-  not. 
duced,  and  positive  proof  made  that  the  defendant  was  sworn  by 
a  witness  acquainted  with  him.     But  proof  that  a  person  calling  3  Mod.  ii6» 
himself  J.  S,  was  sworn,  and  that  he  signed  the  answer  (or  affi- 
davit), and  proof  also  by  another  witness  of  the  hand-writing, 

would 
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4  Burr.  H89.  would  be  sufficient.  So,  an  answer  being  brought  out  of  £h^ 
proper  office,  and  jurat  under  the  master's  hand,  and  proof  of 
its  being  signed  by  the  defendant  by  proof  of  his  hand-writing, 
is  sufficient  to  prove  it  sworn  by  him  even  on  an  indictment  for 

3  Mod.  117.  perjury.  But  no  return  of  commissioners  (or  of  a  Master  in 
Chancery)  of  the  party's  swearing  will  be  sufficient,  without 
some  other  proof  of  the  identity  of  the  person. 

Style,  446.  But  the  voluntary  affidavit  of  a  stranger  can  by  no  means  be 

given  in  evidence,  because  the  opposite  party  had  not  the  liberty 
to  cross-examine. 

The  next  thing  is  the  depositions :  and  here  we  must  in  the 
first  place  consider  what  rank  they  stand  in,  in  point  of  credi- 
bihty.  To  enlighten  this  matter  we  must  give  an  account  of 
their  original  use.  They  evidently  came  over  to  us  from  the  civil 
law.  It  is  very  plain  that  the  parties  exhibited  their  interroga- 
tories upon  their  several  allegations,  but  that  the  witnesses  were 
privately  examined  upon  these  interrogatories  by  the  same  judge 
that  tried  the  cause ;  so  that  the  course  anciently  among  the 
Romans  is  very  different  from  the  modern  pleadings  of  the  Chan- 
cery, where  the  sense  of  the  witness  is  stated  by  the  examinerj 
on  which  the  Chancellour  is  to  judge. 

Dig.  lib.  aa.  That  this  which  I  have  mentioned  was  the  ancient  course  of  the 

Te  t      ^  ^^^^^  ^^^'  ^^  ^^^y  plain  from  Adrian^?,  epistle  to  Varus  the  legate 

oi' Cilkia,  Tiimagis  scire potes  quanta  fides  hahenda  sit  testibus  ; 
qui^  4"  cujns  dignitatis,  Sf  aijus  cEstimationis  sint :  <$'  ^^i  siynpliciter 
visi  sint  dicere,  utrum  unum  eundemque  meditatum  sermonem  at" 
tulerint;  an  ad  ea^  qtuB  inteirogaveras,  ex  tempore  verisimilia  re* 
spo7ide7'int. 

Now  these  examinations  were  first  made  privately,  that  the 
judge  might  in  the  first  place  be  possessed  of  the  naked  fact,  and 
the  sense  of  these  witnesses  was  after  taken  in  writing,  and  then 
publication  passed,  that  the  judge  might  have  all  due  assistance 
from  the  observation  of  the  advocate,  if  he  had  not  sufficiently 
compared  and  weighed  the  examination.  As  the  trials  of  the 
civil  law  thus  stood,  when  the  judges  viewed  the  behaviour  of 
the  witnesses,  there  is  very  little  difference  between  this  trial  and 
that  of  the  jury,  save  only  that  this  sort  of  trial  by  jury  is  much 
more  speedy,  and  the  evitience  is  more  entire,  whilst  in  the  other 
way  the  judges  take  up  the  evidence  at  one  time  and  the  gloss  at 
the  other,  and  such  breaking  of  the  evidence  may  be  dangerous 
to  a  weak  and  less  considering  judge.  Besides,  the  judge  not 
being  of  the  neighbourhood  cannot  so  easily  distinguish  the 
credit  of  the  witnesses,  and  upon  this  account  also  the  trial  by 
jury  is  preferable  to  the  examination  of  the  civil  law  when  under 
the  best  regulation. 

And,  no  doubt,  in  our  Chancery  proceedings  the  witnesses 
were  formerly  examined  by  the  Masters,  who  sat  in  the  court  to 
inform  the  Chancellour  of  their  credibility,  till  causes  so 
multiplied,  that  the  Masters  were  employed  in  other  affairs,  and 
so  the  examination  of  witnesses  was  left  to  the  Examiners. 

Now, 
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Now,  since  this  practice  has  been  used,  no  doubt,  but  that  tlie 
credit  of  depositions  cceteris  paribm  falls  much  below  the  credi- 
bility of  a  present  examination  vivd  voce,  for  the  Examiners  and 
Commissioners  in  such  cases  often  dress  up  secret  Examina- 
tions, and  give  a  quite  different  air  to  them  from  what  they 
would  have,  if  the  same  testimony  had  been  plainly  delivered 
under  the  strict  and  open  examination  of  the  judge  at  the 
assizes. 

But,  though  the  depositions  fall  short  of  examinations  vivd 
voccy  yet  they  seem  superior  to  what  a  witness  said  at  a  former 
trial ;  for  what  is  reduced  to  writing  by  an  officer  sworn  to  that 
purpose  from  the  very  mouth  of  the  witness,  is  of  more  credit 
than  what  a  stander-by  retains  in  memory  of  the  same  oath ;  for 
the  images  of  things  decay  in  the  memory,  by  the  perpetual 
change  of  appearances ;  but  what  is  reduced  to  writing  continues 
constantly  the  same  ;  so  that  we  cannot  be  certain  on  a  verbal 
attestation,  but  that  some  circumstances  of  the  fact  may  be  lost 
in  the  recollection.  We  must  in  the  next  place  see  in  what 
cases  depositions  may  be  read. 

Tst,  They  may  be  read   where  the  witnesses  are  dead;  for  Godb.  193, 
where  the  witness  is  living,  they  are  not  the  best  evidence  the  3*6.    a  Str, 
nature  of  the  thing  is  capable  of,  and  therefore  cannot  be  read;   ^^g  its""  * 
but,  where  the  witness  is  dead,  the  deposition  is  allowable.     For  Salk.  Z78.a8i. 
as  records  are  the  invention  that  perpetuate  the  decisions  of  law,   286.    4  Mod, 
so  are  depositions  the  only  method  to  perpetuate  the  memory  of  ]^'  ^*  ^* 
the  fact,  and  therefore  they  must  be  trusted  where  the  witness  is  ^  sdkA ??. 
not  in  being. 

idly.  Where  a  witness  is  sought  and  cannot  be  found,  you  Godlr.3i6. 
may,  upon  oath  of  the  matter,  use  his  depositions ;  for  when  it  L.  E.  106. 
appears  by  oath  that  he  cannot  be  found,  it  is  the  best  evidence  P  *  *^' 
that  possibly  can  be  had  of  the  matter ;  for  when  a  witness  is 
sought  and  cannot  be  found,  he  is  in  the  same  circumstances  as 
to  the  party  that  is  to  use  him,  as  if  he  were  dead. 

3dly,  If  it  be  proved  that  a  witness  was  Subpenaed  and  fell  Mod.  aSj. 
sick  by  the  way,  his  deposition  may  be  allowed  to  be  read  ;  for  ^-  ^'  ^^°' 
in  this  case  the  deposition  is  the  best  evidence  that  possibly  can  *^  * 
be  had,  and  answers  what  the  law  requires. 

But  depositions  taken  thirty  years  since  were  admitted  to  be  Chan.  Cas.  73, 
read  in  Chancery,  though  the  parties  were  not  the  same,  inas-  ^^'  ^^^'  **7» 
much  as  the  cause  related  to  the  same  land,  and  the  terretenants  P  *  *' 
were  parties  to  it,    and   those  witnesses  were  since  dead,  the 
plaintiff's  title  then  not  appearing.     And  this  is  an  indulgence 
of  the  Chancery  beyond  the  strict  rules  of  the  common  law,  and 
i;>  admitted  for  the  pure  necessity,  because  evidence  should  not  be 
lost.  Besides,  Chancery  hath  great  faith  in  its  own  {a)  examiners,  (a)  |i  Its  faith 
v/ho  are  supposed  indifferent  persons  that  by  themselves  take  i"  ^^^  fixed 
the  sense  of  the  parties  strictly,  so  that  by  that  means^the  depo-   e^^fnerr 
sitions  stand  the  fairer  to  be  read  at  any  time.     Qiicere.  would  not 

seem  to  be 
ver}'  great  at  present.    "  Upon  my  own  observation,"   said  Lord  Chancellour  Loughbo<^ 
rou^hy  f^  the  depositions  are  abominably  taken  ia  the  Examiner's  Office.    I  have  again  and 

"  again 
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"  again  observed  it.  I  spoke  to  the  Master  of  the  Rolls  upon  it.  The  mode  of  taking  de- 
"  positions  there  tends  to  perplex  the  evidence,  and  creates  great  expence,  making  the  wit- 
"  ness  negative  one  after  the  other  all  the  circumstances  of  the  interrogatory,  of  which  he 
"  knows  nothing."    3  Ves.  605.    See  too  st.  50.  G.  3.  c.  i64.|i 


Hard.  47a. 


But  in  cases  of 
customs  and 
tolls,  and,  in 
general,  in  all 
cases  where 
hearsay  and 
reputation  are 
evidence,  de- 
positions, un- 
der these  cir- 
cumstances, 
may  be  given 
in  evidence. 

L.  E.  114. 
PL76. 


4thly,  A  deposition  cannot  be  given  in  evidence  against  any 
person  that  was  not  party  to  the  suit,  and  the  reason  is,  because 
he  had  not  liberty  to  cross-examine  the  witnesses,  and  it  is 
against  natural  justice  that  a  man  should  be  concluded  in  a  cause 
to  which  he  never  was  a  party. 

5thly,  A  man  shall  never  take  advantage  of  a  deposition  that 
was  not  party  to  the  suit ;  for  if  he  cannot  be  prejudiced  by  tlie 
deposition,  he  shall  never  receive  any  advantage  from  it.  For  this 
would  create  the  greatest  mischief  that  could  be ;  for  then  a  man 
that  never  was  party  to  the  Chancery  proceedings,  might  use 
against  his  adversary  all  the  depositions  that  made  against  him, 
and  he  in  his  own  advantage  could  not  use  the  depositions  that 
made  for  him,  because  the  other  party  not  being  concerned  in 
the  suit  had  not  the  liberty  to  cross-examine,  and  therefore  can- 
not be  encountered  with  any  depositions  out  of  tlie  cause. 


(«)||Itap. 
pears  now  to 
be  clewly 
settled,  that 
depositions 
are  not  al- 
lowed to  be 


6thly,  Depositions  before  an  answer  put  in  are  not  admitted  to 
be  read,  unless  the  defendant  appears  to  be  in  contempt,  for  if  a 
cause  do  not  appear  to  be  depending,  then,  are  the  depositions 
considered  as  voluntary  affidavits ;  for  unless  a  suit  is  shewn  to  be 
commenced,  it  doth  not  appear  that  the  adverse  party  had  liberty 
to  cross-examine:  but,  if  the  adverse  party  be  in  contempt,  (a)  then 
the  depositions  of  the  witnesses  shall  be  admitted,  for  then  it 
is  the  fault  of  the  objector  that  he  did  not  cross-examine  the 
witnesses,  since  he  would  not  join  the  examination  of  the 
witnesses. 


read  in  evidence  before  answer  put  m,  or  before  the  party  is  in  contempt,  unless  he  has  had 
an  opportunity  of  cross-examining :  but,  if  he  has  had  such  an  opportunity,  and  has  omitted 
to  avail  himself  of  it,  he  cannot  afterwards  make  that  a  ground  for  objecting  to  the  deposi- 
tions as  evidence.    Cazenove  v.  Vaughan,  i  M.  &  S.  4.|| 


Backhouse  v. 
Mkldleton, 
Ch.Ca.175. 
Smith  V. 
Veale,  i  Ld. 
Hajm.  735. 


When  the  bill  is  dismissed,  the  rule  as  to  the  reading  of  the 
depositions  is  this :  where  the  bill  is  dismissed  because  the  matter 
is  not  proper  for  equity  to  decree,  yet  the  depositions  on  the  fact 
in  the  cause  may  be  read  afterwards  in  a  new  cause  between  the 
same  parties.  For  though  the  matter  is  not  proper  for  equity  to 
decree,  yet  there  was  a  cause  properly  before  the  court ;  for  it  is 
proper  for  the  jurisdiction  of  equity  to  consider  how  far  the  law 
ought  to  be  relaxed  and  moderated ;  and  where  there  is  a  cause 
properly  before  the  court,  for  whomsoever  that  cause  be  decided, 
yet  the  depositions  in  it  must  be  evidence,  as  well  as  in  all 
others. 
Chft.Cas.x75.  But,  if  a  cause  in  equity  be  dismissed,  for  the  irregularity  of 
the  complaint,  the  depositions  in  that  cause  can  never  be  read ; 
as  where  a  devisee,  on  a  suit  pending  by  his  devisor,    brings  a 

bill 
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bill  of  revivor,  and  several  depositions  are  taken,  and  then  the 
cause  on  the  hearing  is  dismissed,  because  a  devisee  claiming  as 
a  purchaser,  and  not  by  representation,  cannot  bring  a  bill  of 
revivor :  in  this  case,  and  on  a  new  original  bill  exhibited,  the 
devisee  cannot  fisc  the  former  depositions ;  for  in  the  first  cause, 
mistaking  the  bill  that  he  ought  to  bring,  there  was  no  complaint 
before  the  court,  since  the  court  doth  not  allow  any  devisee  to 
complain  in  that  manner  by  right  of  representation  ;  and  there 
being  no  cause  regularly  before  the  court,  there  could  be  no 
depositions  in  it. 

In  cross  causes  in  equity  an  agreement  was  proved  in  one  of  Vnd,  336. 
the  causes,  and  in  that  cause  it  was  not  set  forth  in  the  allegations 
of  the  bill  or  answer :  in  the  other  cause  the  agreement  was  set 
forth  in  the  bill,  and  not  proved  in  the  cause;  and  an  order  was 
obtained  before  publication,  that  the  same  depositions  should  be 
read  in  both  causes.  And  by  the  better  opinion  this  might  be ; 
but  since  the  order  was  before  publication  in  the  second  cause, 
the  defendant  had  liberty  to  cross-examine  the  witnesses  on  which 
particulars  he  pleased,  and  the  sight  of  the  depositions  was  to  his 
advantage. 

If  a  witness  after  his  deposition  taken,  become  interested,  his  Tilly's  case, 
deposition  shall  not  be  read ;  for  the  intent  of  taking  such  de-  i  Salk.  a86. 
position  is  only  to  perpetuate  his  testimony  in  case  the  witness  ^^i  ^  ^Str 

^j^-  loi.  Holcroft 

V.  Smith,  I  Eq.  Ca.  Abr.  224.  |jBut  the  practice  of  courts  of  equity  is  contrary.  Goss  v. 
Tracy,  x  Vern.  699.  i  P.  Wms.  287.  Haws  v.  Hand,  a  Atk.  615.  Glvn  v.  Bank  of  Eng- 
land, a  Ves.  4z.  Nor  do  courts  of  law,  in  all  cases,  adhere  strictly  to  the  principle  of  re- 
fusing to  admit  depositions  in  evidence,  when  the  witness  is  still  living ;  for  they  may  be  read 
when  he  is  beyond  the  reach  of  judicial  process ;  Ld.  Althara  v.  Ld.  Anglesey,  Gilb.  Eq.  Ca. 
16.  II  Mod.  aio.  S.  C.  or  where  he  cannot  be  found,  or  is  sick,  and  unable  to  attend.  Frjr 
v.  Wood,  I  Atk.  445.  They  also  admit  other  proof  in  some  cases  where  a  witness,  who  is 
alive,  becomes  incompetent  from  interest ;  as,  where  the  only  8urvi\nng  witness  to  a  bond 
becomes  administrator  or  executor  to  the  obligee.  Godfrey  v.  Norris,  i  Str.  34.  Goss  v. 
Tracy,  i  P.  Wms.  ubi  supra.\\ 

If  a  witness  be  examined  de  bene  esse,  and  before  the  coming  Hard.  315. 
in  of  the  answer,  the  defendant  not  being  in  contempt,  the  wit-  ^-  E-in-pl* 
ness  die,  yet  his  deposition  shall  not  be  read,  because  theoppo-  T^'^^^c supra. 
site  party  had  not  the  power  to  cross-examine  him,  and  the  rule 
of  the  common  law  is  strict  to  this,  that  no  evidence  shall  be 
admitted  but  what  is  or  might  be  under  the  examination  of  both 
parties. 

But  in  such  cases  as  these,  the  way  is  to  move  the  Court  of  »  Jon.  164. 
Chancery  (a),  that  such  a  witness's  depositions  be  read,  and  I"  ^'  "3-  pl. 
if  the  Court  see  cause  they  will  order  it,  and  this  order  will  bind  common  ^Va**- 
the  parties  to  assent  to  the  reading  of  such  depositions,  though  tice  of  the 
it  doth  not  bind  the  court  of  nisi  prius :  and  this  is  thought  just,  Court  ofChaa- 
because  the  witnesses  are  examined  by  the  officers  of  the  court,  F^^y»  ^1^^."  *** 
who  are  supposed  to  favour  neither  party.  at  "aw  is^df-^ 

rected,  to  make  an  order  that  the  depositions  of  witnesses  shall  be  read  in  evidence,  if  it  be 
satisfactorily  proved  at  the  trial  that  toe  witnesses  are  unable  to  attend  in  person.  Corbet  v. 
Corbet,  i  Ves.  &  Beam.  340.    But  this  order  is  not  made  for  the  purpose  of  making  that  ad- 
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missible  in  evidence  which  is  not  strictly  admissible  in  courts  of  common  law,  but  for  the 
convenience  of  the  parties.  For  if  depositions  are  offered  at  the  trial  without  such  an  order, 
the  whole  record,  bill,  answer,  &c.  must  be  proved  :  but,  if  there  is  an  order  for  reading  the 
depositions,  the  court  of  law  will  read  them  without  going  through  the  regular  and  strict 
course,  which  is  generally  necessaiy  for  the  purpose  of  making  them  evidence.  Palmer  v. 
Lord  Aylesbury,  I J  Ves.  176.11 


a  Keb.  31. 
L.E.  113.pl. 

Hob.  11%. 


Practice  of 
Chan.  7. 


3  Mod.  116, 
117. 


(a)  Sed  vide 
infra. 


Styl.  446. 
Sacheverel 
and  Sacheve- 
rel, 5  Mar. 
1716,  before 
tlie  Delegat^. 
May  and  May, 
K.  B.  at  bar. 


Bull.  N.  P.  24  a. 
a  Roll.  Abr. 
479.  Litt.Rep. 
167. 

I  Lev.  180. 
Sir  T.  Jones, 
S2,.    Jansonv. 
WiUson, 
Dougl.  257. 
Bowles  V 
Langworthy, 
5  T.  R.  366. 


Formerly  they  did  not  enrol  their  bill  and  answer,  but  as  it 
seems  the  bill  was  left  loose  in  the  office  with  the  clerks  of  the 
office,  and  was  thereby  subject  to  be  lost ;  and  therefore  ancient 
depositions  may  be  given  in  evidence  without  the  bill  and  answer. 
So,  depositions  taken  by  the  command  of  Queen  Elizabeth^ 
upon  petition,  without  bill  and  answer,  were,  upon  a  solemn 
hearing  in  Chancery,  allowed  to  be  read. 

The  ancient  practice  was  also,  that  they  never  published  the 
depositions  in  the  lifetime  of  the  witnesses,  because  the  depo- 
sitions in  perpetuam  rei  memoriam  were  of  no  use  till  after  the 
death  of  the  witnesses.  But  this  practice  was  found  very  incon^ 
venient,  because  witnesses  became  thereby  secure  in  swearing 
whatsoever  they  pleased,  inasmuch  as  they  could  never  be  pro- 
secuted for  perjury,  the  effect  of  their  oaths  not  being  known 
till  after  their  deaths. 

On  an  information  for  perjury,  the  depositions  in  Chancery 
signed  by  the  commissioners  are  not  sufficient  evidence  without 
proof  that  the  party  swore  them ;  for  there  is  no  proof  of  the 
identity  of  the  person,  but  by  the  comparison  of  hands,  which 
is  not  a  sufficient  evidence  in  a  criminal  case  (a),  for  another 
man  might  personate  me,  and  thereby  subject  me  to  the  penalty 
of  peijury. 

From  what  has  been  said  it  is  evident,  that  a  voluntary  affi- 
davit before  a  master  in  Chancery  is  no  evidence  between  stran- 
gers, because  here  is  no  cross-examination,  since  there  appears 
to  be  no  cause  depending ;  and  therefore  such  evidence  cannot 
be  admitted,  except  in  those  cases  where  a  confession  of  the 
person  making  the  affidavit  would  be  evidence,  as,  where  a 
widow  came  for  administration,  the  marriage  being  contested, 
an  affidavit  of  the  man  himself  was  read.  So,  on  an  issue 
directed  out  of  Chancery  to  try  the  legitimacy  of  the  plaintiff, 
the  father's  oath  before  the  judges  on  a  private  bill  was  allowecl 
to  be  evidence. 

As  the  spiritual  courts  are  not  of  record,  depositions  taken 
in  them  cannot  be  read  in  evidence,  though  the  witnesses  be 
dead. 

Depositions  taken  before  commissioners  of  bankrupts  cannot 
be  read  in  evidence,  because  there  cannot  be  a  cross-examina- 
tion. However,  by  the  statute  5  G.  2.  c.  30.  §  41.  which  directs 
proceedings  on  commissions  of  bankrupt  and  the  certificates  to 
be  entered  of  record,  true  copies  signed  and  attested  as  therein 
required  are  to  be  given  m  e\'idence.     Therefore  an  office  copy 
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of  the  deposition  of  the  witness  who  swore  to  the  act  of  bank- 
ruptcy was  admitted,  after  the  witness's  death,  to  be  evidence  to 
prove  the  precise  time  when  the  act  of  bankruptcy  was  com- 
mitted. And  where  an  examinant  produces  a  deed  before  the 
commissioners,  under  which  he  claims  a  title  to  the  bankrupt's 
goods,  the  examination  may  be  used  afterwards  in  a  question 
between  him  and  the  assignees  as  evidence  against  him  to  prove 
the  execution  of  the  deed,  without  calling  the  subscribing 
witness.] 

II  By  49  G.  3.  c.  121.  5  10.  in  any  action  brought  by  or  against 
an  assignee,  the  commission  and  the  proceedings  of  the  com- 
missioners are  to  be  received  as  evidence  of  the  petitioning  cie- 
ditor's  debt  and  of  the  trading  and  bankruptcy,  unless  the  other 
party  in  the  action,  if  defendant,  at  or  before  the  time  of  pleading 
to  the  action,  and  if  plaintiff,  before  issue  joined,  give  notice  in 
writing  to  such  assignee,  that  he  intends  to  dispute  the  same. 
And  by  §  1 1,  in  all  suits  in  equity  by  or  against  any  assignee,  the 
commission  and  proceedings  are  to  be  received  as  evidence  of  the 
petitioning  creditor's  debt,  and  of  the  trading  and  bankruptcy, 
against  all  the  other  parties  in  the  suit,  unless  such  parties,  some 
or  one  of  them,  within  ten  days  after  rejoinder  in  the  cause,  give 
notice  in  writing  to  the  assignee  that  they  intend  to  dispute  the 
same. 

This  statute  applies  only  to  those  cases,  where  the  assignees  Doe  v.  Listen, 
are  parties  to  the  action.     In  suits  between  third  persons,  if  the  4  Taunt.  741* 
validity  of  a  commission   comes  incidentally  in  question,  as  a 
ground  of  defence,  it  must  be  regularly  proved,  as  it  would  have 
been  before  the  passing  of  the  statute. 

But  the  statute  is  not  confined  to  cases  where  the  assignees  Simmonds  v. 
aie  named  as  such  upon  the  record,  but  applies  where  the  op-   Knight, 
posite  party  knows  that  they  make  out  their  title  under  the   3  Campb.  251. 
commission. 

To  make  the  proceedings  evidence  under  this  act,  it  is  enough  ColUnson  v. 
to  shew  that  they  come  out  of  the  proper  custody,  viz,  that  of  Hillear, 
the  solicitor  to  the  commission,  or  to  prove  the  signature  of  one  pu'^lP    ^°' 
of  the  commissioners  before  whom  they  were  taken.     Such  evi- 
dence is  necessary,  although  there  has  not  been  any  notice  of  an 
intention  to  dispute  the  commission. 

In  an  action  by  a  bankrupt  against  the  assignees  he  may  call  piis  v.  Shir- 
witnesses  to  contradict  the  depositions  respecting  the  petitioning  ^'  ^  *™P 
creditor's  debt,  the  trading,  or  the  bankruptcy,  although  he  has 
not  given  such  notice  under  this  act  to  the  assignees :  for  the 
words  of  the  act  being,  that  "  the  commission  and  the  proceed- 
<'  ings  of  the  commissioners  are  to  be  received  as  evidence  of, 
*«  Sfc,  unless  the  other  party  give  notice  in  writing  that  he  in- 
<«  tends  to  dispute  the  same,"  the  proceedings  are  prima  facie 
evidence,  but  not  conclusive. 

In  an  action  of  assumpsit  for  a  creditor's  share,  under  an  order  Brown  v.  Bui- 
of  commissioners  of  bankrupt  for  a  dividend,  the  proceedings  of  ^®"»  I>ougl. 
the  commissioners  are  conclusive  evidence  against  th^  assignees;  ^®''' 
Vol.  III.  T  for 
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for  after  the  debt  is  liquidated  before  the  commissioners,  it  can- 
not be  litigated  but  by  application  to  the  great  seal. 
R.  V.  Punston,  On  an  indictment  for  perjury  charged  to  have  been  committed 
3  Camp.  96.  ^y  |.]^g  defendant  in  passing  his  examination  before  the  commis- 
sioners, strict  evidence  of  the  bankruptcy  seems  to  be  necessary, 
and  the  commission  and  proceedings  under  it  will  not  be  suf- 
ficient proof;  for  the  authority  of  the  commissioners  to  admi- 
nister the  oath  takes  its  root,  not  in  the  commission,  but  in  the 
bankruptcy. 

By  I  &  2  P.  &  M.  c.  13.  §  5.  "  every  coroner,  upon  an  inqui- 

"  sition  before  him  found,  whereby  any  person  shall  be  indicted 

"  of  murder  or  manslaughter,  or  as  accessary  before  the  murder, 

**  shall  put  in  writing  the  effect  of  the  evidence  given  to  the  jury 

"  before  him,  being  material,  and  shall  certify  the  same  evi- 

*'  dence,  together  with  the  inquisition  or  indictment  before  him 

"  taken  and  found,  at  or  before  the  time  of  the  trial  thereof  to 

«  be  had." 

Ph.  £v.  180.^        On  this  statute  it  has  been  resolved  unanimously  by  all  the 

LordMorley  s  ju(jgeg^  l\^r^l  [^i  case  any  of  the  witnesses,  wlio  have  been  exa- 

Thatcher*s        mined  before  the  coroner,  are  dead,  or  unable  to  travel,  or 

case,  Bir  T.       kept   out   of  the  way  by    the  means  or   procurement   of  the 

Jon.53.  Brom-  prisoner,  their  depositions  may  be  read  on  his  trial,  the  coroner 

wick  s  ci^e,       ||j,g|.  proving  that  they  are  the  same  which   he  took  upon  oath, 

Gilb.  Ev.  124.   ^itliout  any  addition  or  alteration.     And  proof  (a)  that  the  wit- 

(a)  Admitted    ness  has  been  inquired  after,  and  is  not  to  be  found,  has  been 

per  Cur.'m       thought  sufficient  to  authorize  the  reading  of  the  depositions. 

case  cor.  Holt  C.  J.  Atkins  J.  and  I^evU  J.  4  St  Tr.  496.    Contr.  4th  res.  in  Lord  Moriey'f 
case,  Kel.  55. 

Bull. N. P. 442.       The  depositions  taken  before  the  coroner  would  seem  to  be 
^Tn^'iT"^^^'  ^^^^^"c^>  though  the  prisoner  be  absent  at  the  time. 

I  Saund.  36a.       It  is  now  settled,  that  an  inquisition  o^felo  de  scy  taken  before 
*'  ^'  the  coroner  super  visum  corpmis,  is  not  conclusive  evidence  ol 

the  fact  against  the  executors  or  administrators  of  the  deceased, 
but  that  they  may  remove  it  into  the  King's  Bench,  and  tra- 
verse it. 

By  I  &  2  P.  &  M.  c.  13.  §  4.  "  Justices  of  the  peace,  when 
**  any  person  is  brought  before  them  for  manslaughter  or  felony, 
**  being  bailable  by  law,  shall,  before  any  bailment,  take  the 
"  examination  of  the  prisoner,  and  the  examination  of  them 
*'  who  bring  him,  of  the  fact  and  circumstances  thereof,  and 
*'  the  same,  or  as  much  as  may  be  material  to  prove  the  felony, 
"  shall  put  in  writing,  before  they  make  the  bailment;  which 
*'  examination,  with  the  bailment,  the  said  justices  shall  certif) 
*'  at  the  next  general  gaol  deUvery  to  be  holden  within  the 
*'  limits  of  their  commission."  And  by  2&3P. &M.  c.  10, 
"  the  justice,  before  whom  any  person  shall  be  brought  foi 
*'  manslaughter  or  felony,  or  for  suspicion  thereof,  before  he 
<^  shall  commit  or  send  such  prisoner  to  ward,  shall  take  the 
12+  "  exami- 
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'^^  examination  of  such  prisoner,  and  information  of  those  that 
**  bring  him,  of  tlie  fact  and  circumstances  thereof^  and  the 
*'  same,  or  as  much  thereof  as  shall  be  material  to  prove  the 
"  felony,  shall  put  in  writing  within  two  days  after  the  said 
"  examination  ;  and  the  same  shall  certify  in  such  manner  and 
"  form,  and  at  such  time,  as  he  should  and  ought  to  do,  if  such 
*'  prisoner  so  committed  or  sent  to  ward  had  been  bailed  or  let 
"  to  mainprise,"  &c. 

Before  these  statutes,  a  deposition  taken  before  a  justice  of  3  T.  R.  710. 
the  county  where  a  felony  was  committed,  would  not  have  been   7*2-   Ph.  Ev. 
evidence,  even  though  the  witness  had  died,  or  was  unable  to  p^J;  u^^^^ 
travel;  but  it  seems  to  be  now  settled  in  the  construction  of  $  15.  (afi^Hal! 
them,  that  a  deposition  of  a  witness,  taken  upon  oath  (a),  in  the  r.C.  305.586! 


upon  oath,  to  the  satisfaction  of  the  court,  that  the  informant  is  5  Mod.  163. 
dead  (c),  or  not  able  to  travel  (t/) ;  or  that  he  is  kept  away  by  the  ^^^^^  ^y  ^d. 
means  and  contrivance  of  the  prisoner  (t') ;  provided  also,  that     r^^^*  ^^ 
the  tleposition  offered  in  evidence  be  proved  to  be  the  same  WoodcocK 
which  was  sworn  before  the  justice  without  any  alteration.  ( /)      case,  a  Leach's 

«      ,r.  Cr.Ca.  566. 

R.  V.  Vipont,  «  Burr.  1163.  (c)  4th  res.  in  Lord  Morley*s  case,  Kel.  55.  Bromewick's  case 
1  Lev.  180.  Adm.  per  Cur.  in  Payne's  case,  i  Salk.  a8i.  Bull.  N.  P.  242.  Case  of  Flera- 
raing  V.  Windham,  a  Leach's  Cr.  Ca.  996.  Westbeer's  case,  i  Leach's  Cr.  Ca.  14.  (d)  i  Hal 
P.  C.  305. 586.  a  Hal.  P.  C.  5a.  Kel.  ss-  (0  Kel.  ss*  Fost.  Disc.  p.  337.  (/)  i  Hal* 
P.  C.  305.     a  Hal.  P.  C.  52.     Kel.  ss- 

It  is  not  requisite  that  the  deposition  should  be  signed  by  the  Case  of  Flem- 
deceased  witness.  ming  and 

Windham, 
ubi  suprcu 

The  information   of  witnesses,  taken   before  justices  of  the  R.  v.  Payne, 
peace,  cannot  be  given  in  evidence  on  an  indictment  for  a  mis-  '  ^^-  Raym. 
demesnour,  or  in  civil  actions,  or  on  an  appeal  for  murder.   Z?.9'   ^^^  j°*^ 
Nor  can  a  conviction  for  petty  treason  {g)  be  grounded  on  sucli  bourn's  case, 
evidence.     But,  as  a  prisoner  may  be  convicted  of  murder  on  a  Leach's  Cr. 
an  indictment  for  petty  treason,  the  depositions  are  admissible  C*-  5J2- 
in  evidence  to  support  a  conviction  of  the  murder,  though  not  pos^^Disc^'s 
sufficient  to  support  a  conviction  of  the  petty  treason. 

Where  the  felon  is  taken  and  examined  by  a  magistrate  in  a  aHal.P.CaS;.  - 
county  in  which  the  offence  was  not  committed,  the  examina- 
tions and  depositions  are  to  be  transmitted  into  the  county 
where  the  felon  is  indicted,  and  may  there  be  read  in  evidence 
against  him,  though  the  justice  is  directed  by  the  words  of  the 
statute,  "  to  certify  the  examination  taken  before  him  at  the 
next  general  gaol  delivery  within  the  limits  of  his  commission." 

Where  the  informant  himself  gives  evidence,  these  inform-  Lambe*s  case, 
ations  may  be  used,  on  the  part  of  the  prisoner,  to  contradict  his  »  Leach's  Cr. 
testimony ;  one  of  the  objects  of  the  legislature  in  passing  the  S^'^^^^'tt^^^* 
statutes  being  to  enable  the  judge  and  jury,  before  whom  the  p,  q^  5.  a. 
prisoner  is  tried,  to  see  whether  the  testimony  of  the  witnesses  C46.  Jaa, 

T  a  at 
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at  the  trial  is  consistent  with  the  account  given  by  them  before 
the  committing  magistrate.  || 
i»  Mod.  318.  [Another  way  of  perpetuating  the  testimony  of  a  person  de- 
See  Str.  i6a.  ceased  is  by  giving  the  verdict  in  evidence,  and  the  oath  of  the 
Barnai-d.  K.B.  p^rty  deceased.  Where  you  give  in  evidence  any  matter  sworn 
*'*^*  at  a  former  trial,  it  must  be  between  the  same  parties,  because 

otherwise  you  dispossess  your  adversary  of  the  liberty  to  cross- 
'  examine:  besides,  otherwise  you  cannot  regularly  give  the  ver- 

dict in  evidence ;  arid  where  you  cannot  give  the  verdict  in  evi- 
dence, you  cannot  give  the  oath  on  which  it  was  founded ;  for 
if  you  cannot  shew  there  was  such   a  cause,  you  cannot  shew 
that  any  person  was  examined  in  that  cause,  and  without  shew- 
ing there  was  a  cause,  no  man's  oath  can  be  given  in  evidence, 
inasmuch  as  it  appears  to  be  merely  a  voluntary  affidavit, 
xz  Mod.  318.         What  a  man  himself  that  is  hving  has  sworn  at  one  trial,  can 
4  St.  Tri.  26s    never  be  given  in  evidence  at  another  trial   to   support  him,; 
^*V?72-  though  wliat  the  witness  has  said  in  discourse  may  be  given  in 

430!^  6  '  j2.*   evidence  to  support  him ;  because  the  same  oath  at  another  trial 
2  Keb.  384.       is  no  evidence  of  the  truth  of  any  man's  swearing ;  for  if  a  man 
be  of  that  ill  mind  to  swear  falsely  at  one  trial,  he  may  do  the 
same  on  the  other  on  the  same  inducements ;  but  what  a  man 
says  in  discourse,  without  premeditation  or  expectation  of  the 
cause  in  question,  is  good  evidence  to  support  him.     But,  if  a 
man  hath  sworn  at  one  trial  different  from  what  he  hath  at 
another,  this  is  good  evidence  as  to  his  discredit. 
Green  V.  Gate-       A  witness  was  sworn  in  a  trial  at  bar  in  C,  B.  between  the 
wick,  Mich.      same  parties  on  the  same  issue,  and  he  was  subpenaed  by  the 
Bull.N  P  24^  defendant  to  appear  at  a  second  trial  in  K,  B,  and  his  charges 
were  given  him ;  but  he  not  appearing,  persons  were  admitted 
to  give  evidence  of  what  he  swore  in  C,  B.;  for  the  court  said, 
they  would  presume  he  was  kept  away  by  the  plaintifTs  practice, 
This  presumption  was  str(?ngthened  by  his  having  been  produced 
by  the  plaintiff  at  the  former  trial, 
ft  Sid.  32J.  On  an  appeal  of  murder,  the  appellant  cannot  give  in  evi- 

*  ^*7fi*  T*  F*  d^"^^  ^^^^  indictment,  and  what  a  person  deceased  swore  at  th< 
ti?  pi.  66  ^^^^^ '  ^^^  ^"  ^^^^  ^^^^  ^^  have  already  shewn  that  the  indictmeni 
a  Ro.  Rep.  cannot  be  given  in  evidence  against  the  defendant,  and,  by  con- 
460,  461.  See  sequence,  the  oath  cannot  be  given  in  evidence  on  the  indict 
s  Keb.  384.      ment :  besides,  the  appeal  is  tried  as  a  new  cause,  and  therefore 

it  is  necessary  to  have  his  accusers  face  to  face. 
Sid.  3iS'  I^  ^he  indictment  be  given  in  evidence  for  the  prisoner,  anc 

L.E,3i.pI.66.  the  oath  of  a  person  deceased,  the  account  of  that  oath  must  b< 
upon  oath ;  for  nothing  can  be  given  in  evidence  as  an  oath  bu' 
upon  oath. 
2  Mod.  431.  A  decree  in  Chancery  may  be  given  in  evidence  between  th< 

I/.  E.  125.  same  parties,  or  any  claiming  under  them ;  for  their  judgment! 
pi.  loi.  must  be  of  authority  in  those  cases  where  the  law  gives  them  t 

jurisdiction ;  for  it  were  very  absurd  that  the  law  should  giv< 
them  a  jurisdiction,  and  yet  not  sutler  what  is  done  by  force  a] 
that  jurisdiction,  to  be  a  full  proof,  for  that  were  to  suppose  the;j 
^  were  incompetent  judges,  where  thev  had  jurisdiction. 

So 
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So,   a  decretal  order  in   paper   with  proof  of  the*  bill  and  iKeb.31. 
answer,  or  without  such  proof  (if  they  are  recited  in  the  order) 
may  be  read. 

Wherever  a  matter  comes  to  be  tiied  in  a  collateral  way,  the  Bull. N. P. 244. 
decree,  sentence,  or  judgment  of  any  court,  ecclesiastical  or  civil,  ^^^^'  7J^- 
having  competent  jurisdiction,    is  conclusive  evidence  of  such 
matter ;  aud  in  case  the  determination  be  final  in  the  court  of 
which  it  is  a  decree,  sentence,  or  judgment,  such  decree,  sen- 
tence, or  judgment  will  be  conclusive  in  any  other  court  having 
concurrent  jurisdiction.      But   here  the  following  distinctions 
must  be  attended  to.  —  The  judgment  of  a  court  of  concurrent  Per  De  Grey 
jurisdiction  directly  upon  the  point,  is  as  a  plea,  a  bar,  or  as  evi-  ^•«^-   '*  St. 

dence  conclusive  betweeyi  the  same  parties,  tipon  the  savie  matter  f^'\  ^* 
,.        ,     .  .      .  ,  A     1    1      •     1  c  Cartn.  225. 

directly  in  point  \\\  another  court.     And  the  judgment  ot  a  court  Lane  v.  Dc*- 

of  exclusive  jurisdiction  directly  oni  the  point  is  in  like  manner  berg,  H. 

conclusive  upon  the  same  matter,  between  the  same  parties  coming  J5  ^'^^  ®"^'' 

incident  ally  in  question  in  another  court  for  a  different  purpose,  ^show^i^a 

But  neither  the  judgment  of  a  court  of  concurrent  or  exclusive  Carth.  32. 

jurisdiction  is  evidence  of  any  matter  which  came  collaterally  in  Cowp.  315. 

question,  though  within  their  jurisdiction ;  nor  of  any  matter  Bull.N.P.a44, 

incidentally  cognisable,  nor  of  any  matter  to  be  inferred  by  ^J^'  j^h^^*^ 

argument  from  the  judgment.] 

II A  judgment  of  condemnation  in  the  Court  of  Exchequer,  Scott  v.  Shear- 
where  proceedings  in  rem  have  been  instituted,  is  conclusive  evi-  ™^">  »^B'* 
dence  in  any  other  court,   as  to  all  the  world,   that  the  goods  i^^i^^'J^ 
were  liable  to  be  seized  ;  the  jurisdiction  of  that  court  being  not  in  Gever  v. 
only  competent,  but  sole  and  exclusive.     And  though  no  fonnal  Aguillar,  7  T. 
or  express  notice  is  given  to  the  owner  of  the  goods  in  person,  ^-  696- 
yet  he  has  sufficient  notice  to  try  the  point  of  forfeiture,  by  the 
seizure  of  his  property,  by  the  proclamations  according  to  the 
course  of  the  court,  and  by  the  writ  of  appraisement. 

Whether  an  acquittal  in  the  Court  of  Exchequer  be  conclusive  Cooke  v. 
evidence  of  the  illegality  of  the  seizure  would  seem  to  be  ques-  Sholl,5  T.R. 
tionable,  though  so  considered  by  Lord  Kenyon.  [a)  afsi* a  casein 

Vin.  Abr.  tit  Evidence,  (A  b.  aa.)  pi.  i.  coram  Price  B.  ace, 

A  conviction  by  a  justice  of  the  peace,  who  has  competent  Strickland  v. 
jurisdiction,  is,  till  reversed  or  quashed,  conclusive  evidence  in  Ward,  at  Win- 
favour  of  the  justice  in  an  action  against  him  for  false  imprison-  corfw'  r5«  j! 
ment.     Secits^  where  he  has  no  jurisdiction,  (h)  7  T.R.  6^^.^^ 

I  a  East,  j^. 
16  East,  21.    (5)  Hill  V,  Bateman,  a  Str.  719.    Crepps  y,  Durden,  Cowp.  640.    Morgan  v. 
Hughes,  2  T.R. 225. 

Where  a  statute  provides,  that  the  judgment  of  commissioners  Moody  v. 
thereby  appointed  shall  be  final,  their  decision  is  conclusive,  and  Thurston, 
cannot  be  questioned  in  any  collateral  proceeding.  ||  Lane  1?  He  - 

berg.  Bull.  N.  P.  19.    Earl  of  Radnor  v.  Reeve,  2  B.  &  P.  ?f  i 

As  to  the  proceedings  in  the  spiritual  court,  these  are  in  cases 
matrimonial  and  testamentary,  and  all  other  ecclesiastical  causes. 
How  these  courts  gained  the  jurisdiction  in  causes  testamentary, 

T  3  which 


278  EVIDENCE. 

which  were  originally  of  temporal  conusance,  is  not  here  to  be 
considered  further  than  is  necessary  to  determine  the  weight  of 
credibility  that  is  to  be  given  to  their  sentences.  The  v^ay  of 
authenticating  testaments  by  the  civil  law  was  this :  The  testator 
and  his  witnesses  subscribed  the  will,  bound  it  up  and  sealed  it 
with  their  seals :  after  the  decease  of  the  testator  it  was  opened 
in  the  presence  of  the  praetor,  and  he  delivered  copies  of  it,  and 
kept  the  original  in  a  publick  treasury ;  and  hence  it  is,  that  the 
spiritual  court  keeps  the  original  will,  and  gives  out  the  probate, 
which  is  but  a  copy  of  the  ^vill  under  their  seals. 

But  originally  among  the  Germans,  the  goods  as  well  as  the 
feud  itself  belonged  to  the  lord :  afterwards  it  was  thought  fit 
that  the  feudary  should  dispose  of  them,  and  then  the  will  was 
proved  in  the  country  courts  before  the  alderman  and  bishop, 
and  if  any  man  died  intestate,  they  were  distributed  among  his 
kindred.     But  after  the  Conquest,  the  probate  of  the  will  and 
the  commission  of  administration  was  indulged  to  the  bishop, 
who  never  had  it  in  the  times  of  the  empire,  under  pretence  that 
the  provision  would  be  better  made  for  the  souls  of  the  deceased. 
If  the  spiritual  courts  exceed  their  commission,  they  have  plainly 
no  authority,  and  therefore  they  must  confine  themselves  to  the 
bequest  of  the  personal  estate :  for  the  feud  was  not  devisable 
until  the  32  H.  8.  for  reasons  mentioned  in  another  place. 
Ro.Abr.  678.        Therefore,  if  a  man  devise  lands  by  force  of  the  statute  of 
^°'^1T^^  t"^^"  ^^^^^>  ^^  ^y  custom,  the  probate  of  the  will  in  the  spiritual  court 
of  tile  will  un-  Cannot  be  given  in  evidence";  for  all  their  proceedings,  so  far  as 
der  the  great    they  relate  to  lands,  are  plainly  coram  jicni  jttdice, 
seal  be  evi- 
dence of  it.    Comb.  46.    In  questions  relative  to  lands  devised,  the  original  will  ought  always 
to  be  produced. 

R6.  Abr.  678.  But  the  probates  of  wills  of  the  personal  estate  are  the  records 
4T.R.  258.  of  that  court,  and  therefore  a  copy  of  tliem  under  the  seal  of 
that  court  must  be  good  evidence.  And  this  is  still  the  more 
reasonable,  because  it  is  the  use  of  the  court  to  preserve  the 
original  will,  and  only  to  give  back  to  the  party  the  copy  of  that 
will  under  the  seal  of  the  court. 

Kempton  v.  The  ecclesiastical  court  never  grants  an  exemplification  of  let- 
Cross,  ||Ca.  ters  of  administration,  but  only  a  certificate  that  administration 
temp.  Hardw.  ^^^g  granted :  therefore,  when  a  lessee  pleads  an  assignment  of  a 
v.  Lister  ^-^^"^  from  an  administrator,  such  certificate  is  good  evidence. 
I  Lev.  25.  So  would  tiic  book  of  the  ecclesiastical  court,  wherein  was  en- 
Eldenv.Ked-  tered  the  order  for  granting  administration.  ||So,  an  examined 
187'  ^16  East  ^^Py  ^^  ^^^  act-book,  stating  that  administration  was  granted  to 
309.  Bull.  '  *^^  defendant  at  such  a  time,  is  proof  of  his  being  administrator 
N.  P.  246-  ^^  ^^  action  against  him,  without  giving  him  notice  to  produce 
Dajisv.  the  letters  of  administration.  ||  So,  would  the  copy  of  the  pro- 
13  EasT,\3a.  ^^^^  °^  ^^^  ^^'^^^  ^^  evidence  of  J.  S,  being  executor;  but  a  copy 
Ray.  v.  Clark,  ^^  ^^^  will  would  not  be  evidence  of  it. 
Rid.  238.  n.  (a.)ll     Smartle  v.  Williams,  Bull.  N.  P.  446. 

Where 
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Where  a  person  in  ejectment  would  prove  the  relation  of  father  Polhill  and 
and  son  by  his  father's  will,  he  must  have  the  original  will,  and  PoJl^iUp  Hil. 
not  the  probate  only ;  for  where  the  original  is  in  being,  the  copy  ^^°'' 
is  no  evidence,  and  the  probate  is  no  more  than  a  true  copy  un- 
der the  seal  of  the  court  of  a  private  instrument ;  and  the  law 
which  seeks  the  best  evidence,  will  not  allow  of  the  copy  only. 
Besides,  this  is  not  proved  to  be  a  true  copy,  for  the  seal  doth 
not  prove  the  truth  of  the  copy,  unless  the  suit  relate  to  the  per- 
sonal estate  only. 

But  the  ledger-book  is  evidence  in  such  case,  because  these  are  Polhill  and 
not  considered  merely  as  copies,    but  they  are  the  rolls  of  the  Polhill,  Hil. 
court  itself;  and  though  the  law  doth   not  allow  these  rolls  to  Unde/Dar- 
prove  a  devise  of  lands  where  the  claim  is  by  the  words  of  the  ticularcircum- 
devise,  for  the  reasons  already  given;  yet,  when  the  will  is  only  stances  the 
to  prove  a  relationship,  the  rolls  of  the  spiritual  court,  which  ledger  book 
hath   authority  to  enrol  all  wills,  are  sufficient  proofs  of  such  j^Yce^even  in 
testament.  the  devise  of 

a  r«al  estate : 
as,  where  in  an  avowry  for  a  rent-charge,  the  avowant  could  not  produce  the  will  under 
which  he  claimed,  that  beloiigiiig  to  the  devisee  of  the  land ;  but  producing  the  ordinary's 
register  of  the  will,  and  proving  former  payments,  it  was  holden  to  be  sufficient  evidenct 
against  the  plaintiff^  who  was  devisee  of  the  land  charged.    Cas.  K,  B.  375. 

But  the  copy  of  the  ledger-book  was  not  allowed  to  be  read  in 
this  case,  because  common  practice  had  prevailed  that  it  should 
not ;  though  my  Lord  Holt  said  that  since  the  original  would 
have  been  read  as  a  roll  of  the  court  without  further  attestation, 
it  was  fit  the  copies  shoulcl  be  read,  and  that  the  practice 
should  be  altered.  And  the  practice  seems  to  be  founded  on 
the  mistake,  that  the  ledger-book  is  read  as  a  copy,  and  so  the 
copy  of  that  is  but  the  copy  of  a  copy,  whereas  the  ledger-book 
is  read  as  a  roll  of  the  Prerogative  Court. 

In  a  suit  relating  to  a  personal   estate,  the  probate  of  the  will  Raym.  404  to 
under  the  seal  of  the  court  is  sufficient  evidence ;  and  no  evidence  4o6.    a  Sid. 
contrary  to  it  can  be  given,  that  such  will  was  not  the  last  will  ^^^'    ^^^^^ 
and  testament  of  the  party  deceased,  for  the  spiritual  court  are  337*  343.  ^^j, 
the  proper  judges  of  what  is,  and  what  is  not  the  will  of  the  Corayns,  150. 
testator;  and  since  the  authority  of  judging  is  committed  to  Anon.    Ld. 
them,  the  temporal  courts  are  bound  by  their  judgments.  Str^Tgi  ** 

Will.  Rep.  388.    L.  E.  125.  pi.  103. 

But  the  adverse  party  may  give  in  evidence,  that  the  probate  Raym.  404  to 
is  forged,  because  such  evidence  supposeth  that  the  spiritual  406.    %  Sid. 
court  hath  given  no  judgment,  and  so  there  is  no  reason  for  the  ^•^9* 
temporal  court  to  be  concluded,  since  the  spiritual  court  hath 
made  no  judgment  in  this  matter,  for  a  forged  probate  is  none 
at  all. 

So,  they  may  also  give  in  evidence,  that  such  probate  was  ob-  Raym.  404  to 
tained  by  surprise,  for  that  is  as  much  as  to  say,  that  the  spiritual  4o6.    a  Sid. 
court  hath  made  no  legal  decision  in  the  matter,  and  therefore  ^^^' 
that  the  temporal  court  ought  not  to  be  concluded  by  their 
authority. 

T  4  So, 


280  EVIDENCE. 

1  Sid.  359.  So,  if  letters  of  administration  be  shewed  under  seal,  you  may 

JIToprovethat  give  in  evidence,  that  they  were  revoked ;  for  this  is  in  affirm- 
the  probate  of  ^  ^    proceedings  in  the  spiritual  court,  and  doth  not  at 

a  will  was  re-       „  ^    ,        .   ,*?  r  ^1    •     j     •  • 

voked,  an         ^11  controvert  the  righteousness  01  then'  decisions. 

entry  of  the  revocation  in  a  book  of  the  prerogative  court,  in  which  all  causes  were  entered 
by  the  registrar,  and  which  was  kept  as  the  only  record  of  such  proceedings  and  of  the  de- 
cree of  the  court,  was  admitted  to  be  good  evidence.    Ramsbottom's  case,  i  Leach's  Cr. 

Ca.  30.  n.  (e.)(| 

Mod.  117.  A  will  that  hath  partly  the  form  of  a  will,  and  partly  the  form 

Vent.  257.        of  a  deed,  may  be  given  in  evidence  as  a  will ;  for  if  the  intent 
^  Danv^^Ahr.  °^  ^^  party  sufficiently  appear  to  make  a  disposition  after  his 
^39.    L.  E.      decease,  the  informality  of  the  words  shall  not  vitiate  it. 
89.  pi.  18. 

Keb.  40. 117.  Where  a  will  remains  in  Chancery,  by  order  of  that  court,  a 
^^^^•^•^76.  copy  may  be  given  in  evidence;  for  then  it  becomes  a  roll  of 
P  *  ^^  '  that   court,    and,  by  consequence,    a  copy   of  it  is   sufficient 

evidence. 
Hil.  Ass.  1 701.       The  rolls  of  a  court-baron  are  evidence ;  for  they  are  the  pub- 
4  T.R.  670.      lick  rolls,  by  which  the  inheritance  of  every  tenant  is  preserved^ 
and  they  are  the  rolls  of  the   manor-court,  which  was  anciently 
a  court  of  justice  relating  to  all  property  within  the  district. 
1  Keb. 567.  A  copy  of  a    court-roll  under  the  steward's  hand  is  good 

720.    Comb,    evidence  to  prove  the  copyholder's  estate. 

Comb.  337.  So,  an  examined  copy  of  the  court-roll  is  good  evidence,  if 

12  Mod.  24.     sworn  to  be  a  true  one. 

Jenkins  v.  If  copyhold-rolls  make  mention  of  a  surrender  to  the  use  of 

Barker,  per      the  tenant's  last  w  ill,  and  then  admit  A,  as  devisee  under  the 

Tracy,  xjos-    ^ill,  yet  this  is  no  evidence  of  the  seisin  or  title  of  ^.  without 

the  will  itself;  because  the  land  doth  not  pass  by  the  surrender 

without  the  will,  and  therefore  the  will  must  be  shewn  as  the 

best  evidence  of  yf .'s  possession  and  title. 

Roe  v.  Parker,       An  entry  in  the  court-rolls  of  a  manor  is  admissible  evidence 

5T.  R.26.        of  i}^Q  mode  of  descent  of  lands  in  the  manor,  although  no  in- 

a  M.  &  S.  0^2^'  stances  of  any  person  having  taken  according  to  it  be  proved. 

Dennv.Spray»       A  customary  of  a  manor,  which  appeared  to  be  of  great  an- 
I  T.  R.466.      tiquity,  and  had  been  delivered  down  with  the  court-rolls  fron) 
steward  to  steward,  was  admitted  to  be  good  evidence  to  prove 
the  course  of  descent  within  the  manor,  notwithstanding  it  was 
not  signed  by  any  one. 
Chapman  v.  ||So,   in  an  action  by  a  copyholder  against  a  freeholder  of  a 

Cowlan,  manor  for  surcharging  the  common,  an  old  writing  found  among 

J 3  East,  10.  jj^g  muniments  of  the  manor,  and  purporting  to  be  signed  by 
many  of  the  copyholders,  stating  that  the  copyholders  of  the 
manor  had  an  ancient  unlimited  right  of  common,  but  that  they 
had  agreed  to  a  certain  stint,  was  holden  to  be  admissible  evi- 
dence of  the  state  of  the  manor  at  that  time,  as  to  the  general 
prescriptive  right,  against  the  limited  right  insisted  on  by  the 
plaintiff.  And  although  it  was  not  proved  that  the  instrument 
had  been  signed  by  a  majority  of  the  copyholders,  or  that  the 
plaintiff  held  the  copyhold  tenement  under  any  one  of  those  who 

had 
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had  signed,  yet  that  circumstance  could  not  affect  its  admissi- 
bility, as  it  was  offered,  not  on  the  footing  of  an  agreement, 
but  as  evidence  of  tradition,  and  the  received  opinion  within 
the  manor.  [[ 

[The  register  of  christenings,  marriages,  and  burials  is  good  Sid.  71. 
evidence,  or  a  copy  of  it.     The  register  began  in  the  30  H.  8.  ^^Y*  ^46. 
by  the  instigation  of  the  Lord  Cromwell,  who  at  that  time  was  jR^'3^br!^/i< 
vested  with  all  the  authority  which  the  pope's  legates  formerly  pi.  xi.    Cro.  ' 
had,  under  the  title  of  vicar-general  to  the  king,  and   all  wills  Eliz.  411. 
above  the   value   of  two  hundred  pounds  were  to  be  proved  ^^^\^^^' 
in  this  court;  and  therefore  it  served  his  purpose  to  set  on  foot  ^^  Mod.'ge 
a  registry  of  all  persons  that  were  christened  and  buried.     And  l.  E.  8t.  pi.  3. 
this  nn'ght  be  very  well  appointed  by  the  king's  authority,  as  su-  Godolph.  164. 
preme  head  of  the  church,  since  christening  and  burying  are  P"  ^"^,®," 
ecclesiastical  acts:  and  when  a  book  was  appointed  by  publick  ^J^^  a^pro- 
autliority,  it  must  be  a  publick  evidence.     This  was  afterwards  testation  wa» 
confirmed  by  the  injunction  of  Edward  6.  and  of  Elizabeth,  and  appointed  to 
the  particular  manner  of  registering  appointed  ;  as  that  the  re-  ^^,  "^f  ^/^  J'^j' 
gistering  should  be  in  the  presence  of  the  parson  and  church-  ^ninTstersat^ 
wardens  on  Swidai/,  and  that  the  book  should  be  kept  locked  in  institution, 
the  church,  to  which  the  vicar  and  churchwardens  should  have  one  head  of 
keys.     II  And  the  marriage  act,  (26  G.  2.  c.  33.  §  14.)  after  di-  7^)^!//^^* 
recting  registers  to  be  kept  as  publick  books  in  every  parish,  for  t]J\p„\^^^^ 
the  purpose  of  registering  marriages,  enacts,  that  "  immediately  book  according 
"  after  the  celebration  of  every  marriage,  an  entry  thereof  shall  be  to  the  Queeft 
"  made  in  such  register;  in  which  entry  or  register  it  shall  be  ex-  ^^j^sty^^^ri- 
"  pressed,  that  the  marriage  was  celebrated  by  banns  or  licence  ;  "^^^  '^'"*" 
*'  and  if  both  or  either  of  the  parties  married  by  licence  be  under 
'*  age,  with  consent  of  the  parents  or  guardians,  as  the  case  shall 
"  be ;  and  shall  be  signed  by  the  minister  with  his  proper  addition, 
"  and  also  by  the  parties  married,  and  attested  by  two  credible 
"  witnesses."     By  the  canons  in   1603,  (canon   70.)  copies  of  Gibs. Cod. aaf. 
parish  registers  in  every  diocese  ought  to  be  regularly  transmitted 
once  in  every  year  to  the  Diocesan  or  his  Chancellour,  a  regu- 
lation extremely  important  for  the  purpose  of  guarding  the  evi- 
dences  of  title  and  pedigree,    but  which  was  so  generally  ne- 
glected, as  to  make  it  necessary  for  the  legislature  to  pass  an  act 
for  their  better  presei-vation.    It  is  therefore  by  the  statute  5  2  G.  3. 
c.  146.  §  7.  enacted,  that  copies  of  the  register  books,  verified 
by  the  officiating  minister  of  the  parish,  shall  be  transmitted 
annually  by  the  churchwardens,  after  they  or  one  of  them  shall 
have  signed  the  same,  to  the  registrars  of  the  diocese  within 
which  the  church  is  situated. 

The  registers  are  in  the  nature  of  records,  and  need  not  be  Birt  v.  Barlow, 
produced,  nor  proved  by  the  subscribing  witnesses.  A  copy  is  Dougl.  174. 
sufficient,  and  is  proof  of  a  marriage  in  fact  between  two  persons 
describing  themselves  by  such  and  such  names  and  places  of 
abode,  though  it  does  not  prove  the  identity.  As  to  that,  what- 
ever is  sufficient  to  satisfy  a  jury,  is  good  evidence  of  it,  as  proof 
of  the  similarity  of  the  hand-writing  of  the  parties,  or  proof  by 
the  bell-ringers,  that  they  rung  the  bells,  and  were  paid  by  the 

parties 
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parties  immediately  after  the  marriage ;  or  proof  by  persons  who 
were  present  at  the  wedding-dinner,  &c.|| 
May  V.  May,         [Though  it  appear  in  evidence  that  the  register  was  made  from 
a  Str.  1073.      ^  day-book  kept  by  the  minister  for  that  purpose,  yet  the  day- 
book will  not  be  admitted  to  contradict  the  entry  in  the  register, 
e,  g,  to  prove  a  child  base-born,  where  no  notice  is  taken  of  it  in 
the  register,  which  would  therefore  be  evidence  to  prove  him 
legitimate. 
a  Sid.  71.  The       On  an  indictment  for  entering  a  false  marriage  in  the  register 
stat.aiGeo.2.  book,  the  defendant  was  fined  two  hundred  marks ;  for  since  the 
ni^es  this  a     register  is  publick  evidence,  it  must  be  guarded  by  the  law,  that 
capital  offence,  it  be  not  counterfeited.] 

II  By  St.  26  G.  3.  c.  60.  &  34  G.  3.  c.  68.  publick  registers  are 
required  to  be  kept  for  the  registering  of  ships :  and  the  register 
Camden  v.  and  certificate  of  register  are  conclusive  evidence  of  want  of  title 
Anderson,  against  those  who  are  not  named  in  the  register.  But  the 
(  n'  kl^r'  register  (a)  is  not  considered  as  a  publick  document  to  prove 
Walpole,  the  ownership,  and  is  not  evidence  to  fix  the  parties  therein 

14  East,  az6.  named,  as  owners,  in  actions  against  them,  unless  it  be  shewn 
Cooper  V.  to  have  been  made  by  their  assent  or  recognized  by  them.  Nor 
T^™'t  8  2  ^^  ^^  evidence  {b)  that  the  ship  is  British  built,  as  there  described. 
Fraser  v.  Hop-  Nor  (c)  in  an  action  brought  by  the  plaintiff  as  agent,  on  a  policy 
kins,  a  Taunt,  of  insurance,  is  it  evidence  to  prove  an  averment,  that  the  interest 
5.  Smith  V.  in  the  ship  is  in  tlie  persons  there  described ;  for  though  the 
^amnb  registration  be  necessary  to  complete  a  title,  it  is  not  of  itself 

456.    Flower    proof  of  title ;  property  in  a  ship  being  to  be  proved  now,  as  it 
V.  Young,  Id,    was  before  these  statutes  were  passed. 
240.  {b)Reu%ie 
v.  Myers,  Id,  475.    (c)  Pirie  v.  Anderson,  4  Taunt.  65a. 

By  17  G.  2.  c.  38.  §  13.  the  parish  books,  containing  true 
copies  of  all  rates  and  assessments  for  the  relief  of  the  poor, 
directed  by  this  act  to  be  made,  are  to  be  open  to  the  inspection 
of  persons  assessed,  or  liable  to  be  assessed,  and  are  to  be  pro- 
duced at  the  quarter  sessions,  when  any  appeal  is  to  be  heard  or 
determined. 

By  46  G.  3.  c.  46.  §  I.  &  3.  the  registers  of  parish  indentures 
of  apprenticeship  thereby  appointed  to  be  made,  are  to  be  open 
to  publick  inspection,  and  are  declared  to  be  sufficient  evidence 
of  the  existence  of  such  indentures,    and  of  the  several  par- 
ticulars respecting  them  specified   in   the  registers,  in  case  it 
shall  be  satisfactorily  proved,  that  the   indentures  are  lost  or 
destroyed. 
R.  V.  Martin,         On  a  prosecution  for  a  libel  on  a  person  in  his  office  of  trea- 
z  Carapb.  100.  surer  of  a  parish,  an  entry  in  the  vestry-book  stating  that  he  was 
elected  at  a  vestry  duly  holden  in  pursuance  of  notice,  was  ad- 
mitted as  sufficient  evidence  to  support  the  allegation  in  the 
indictment,  that  he  was  duly  elected  treasurer. 
Price  v.  Little-       So,  in  an  action  for  disturbing  the  plaintiff  in  the  use  of  a  pew 
wood,  in  a  church,  an  old  entry  in  the  vestry-book  signed  by  the 

3  Campb.  a88.  churchwardens,  stating  that  the  pew  had  been  repaired  by  the 
then  owner  of  the  messuage,  under  whom  the  plaintiff  claimed, 

in 
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in  consideration  of  liis  using  it,  was  admitted  as  evidence  of  his 
right. 

The  register  of  the  Navy  Office,  with  })roof  of  the  method  Bull. N. P. 249. 
there  used  to  return  all  persons  dead,  with  the  mark  Dd,  has  R^odes's  case, 
been  admitted  to  prove  the  death  of  a  sailor.  Ca.To.    Wal- 

lace V.  Cook,  5  Esp.  N.  P.  C.  117.    See  Barber  v.  Holmes^  3  Esp.  N.  P.  C.  190. 

So,  the  book  from  the  Master's  Office  in  the  Court  of  King's  R.  v.  Crossley, 
Bench,  has  been  admitted  to  prove  a  person  one  of  the  attornies  »  Esp.N.P.C. 
of  that  court.  ^^^' 

So,  the  log-book  of  a  man  of  war,  which  convoyed  a  fleet,  D*IsraeH  v. 
has  been  admitted  to  prove  the  time  of  the  convo/s  sailing.  Jowett,  i  Esp. 

N.  P.  0.427. 

The  Bank-books  are  evidence  to  prove  the  transfer  of  stock  :  Breton  v. 
and  the  day-book  of  a  publick  prison,  {a)  containing  a  narrative  Cope,  Peake's 
of  the  transactions  of  the  prison,  is  proof  of  the  time  of  a  pri-  ^arsh  v^  Col- 
soner's  commitment  or  discharge ;  though  not  of  the  cause  of  his  net,  2  Esp. 
commitment,  (h)  11  N.  i\  C.  665. 

(a}R.  V. 
Aickles,  i  Leach»8  Cr.  Ca.  436.    {b)  Salter  v.  Thomas,  3  B.  &  P.  188. 

[The  pope's  licence  without  the  king's  has  been  admitted  as  Palm.  427. 
good  evidence  of  an  impropriation,  because  anciently  the  pope  ^^®  ^*  ^*  ^' 
was  held  to  be  supreme  head  of  the  church,  and  therefore  was  ^ '  *°' 
allowed  to  have  the  disposition  of  all  spiritual  benefices  with  the 
concurrence  of  the  patron,  without  any  leave  of  the  prince  of  the 
country ;  and  these  ancient  matters  must  be  admitted  according 
to  the  error  of  the  times  in  which  they  were  transacted.     A  Palm.  38. 
pope's  bull  is  no  evidence  on  a  general  prescription  to  be  dis- 
charged of  tithes,  because  that  shews  the  commencement  of  such 
a  custom,  and  a  general  prescription  shews  that  there  was  no 
time  or  memory  of  things  to  the  contrary,  so  that  the  bull  doth 
itself  contradict  such  prescription. 

But  the  pope's  bull  is  evidence  on  a  spiritual  prescription,  Palm.  38. 
when  you  only  say  the  lands  belonged  to  such  a  monastery  as  was 
discharged  of  tithe  at  the  time  of  the  dissolution,  for  then  they 
continue  discharged  by  act  of  parliament. 

But  the  copy  of  the  bull  will  not  be  allowed  in  evidence ;  the  Brett  v.  Ward^ 
bull  itself  must  be  produced.  Winch.  70. 

If  the  question  be,  whether  a  certain  manor  be  ancient  de-  Hob.  188. 
mesne  or  not,  the  trial  shall  be  by  Danies-day  book,  which  shall 
be  inspected  by  the  court.  Ancient  demesnes  are  the  socage 
tenures  that  were  in  the  hands  of  Edward  the  Confessor,  which 
William  the  Conqueror,  in  honour  of  him,  endowed  with  several 
pri\dleges :  Domes-day  book  was  a  terrier  or  survey  of  the  king's 
lands,  which  was  made  in  the  time  of  the  Conqueror,  and  which 
ascertains  the  particular  manors  which  had  this  privilege. 

To  know  whether  any  thing  be  done  in  or  out  of  die  ports.  Term.  Pasch. 
there  lies  in  the  Exchequer  a  particular  survey  of  the  king's  ports,  1701.  in  Scac* 
which  ascertains  their  extent.  ^^^°' 

An  old  terrier  or  survey  of  a  manor,  whether  ecclesiastical  or  Giib.  Ev.  69. 

temporal^ 
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temporal,  may  be  given  in  evidence,  for  there  can  be  no  other 
way  of  ascertaining  old  tenures  or  boundaries. 

Bull.N.P.a48.  A  terrier  of  glebe  is  not  evidence  for  the  parson,  unless  signed 
by  the  churchwardens  as  well  as  the  parson ;  nor  even  then  if 
they  be  of  his  nomination  :  and  though  it  be  signed  by  them,  yet 
it  seems  to  deserve  very  little  credit,  unless  it  be  likewise  signed 
by  the  substantial  inhabitants.  But  in  all  cases  it  is  strong 
evidence  against  the  parson.] 

niingworth  y.        ||  Regularly,  it  should  be  signed  by  the  minister  of  the  parish ; 

Lcigh,4Gwill.  jjyi-  j|.  js  admissible  in  evidence,  though  it  wants  his  signature. 

Atkins  V.  Hat-  A  terrier  derives  its  authority  from  its  being  fomid  either  in 
*«"'  ^^?^^^'  *^^  bishop's  registry,  or  in  that  of  the  archdeacon  (a)  of  the  dio- 
Wilidnson"  ^  ^^^^'  Unless  it  comes  from  one  of  these  repositories,  it  cannot, 
4  Gwill.  1593.  in  general,  be  admitted  in  evidence  :  there  must  be  some  parti- 
ta) Potts  V.  cular  circumstances  to  induce  the  court  to  receive  it,  if  found  in 
Durant,  ^jjy  other  place. 

3  Anstr.  789.         "^  ' 

Miller  v.  Foster,  2  Anstr,  387.  n. 

Bagshaw  v.  And  the  survey  is  admissible,  although  the  commission,  under 

Bishop  of        which  it  was  taken,  is  not  to  be  found. 

Bangor,  cited 

in  Underhill  v.  Durham,  a  Gwill.  54a. 

Surveys  of  the  church  and  crown  lands  were  taken  by  com- 
missioners in  the  time  of  the  Commonwealth,  under  the  authority 
of  acts  and  ordinances  of  the  parliament ;  and  copies  of  them 
were  deposited  in  many  of  the  cathedrals.     The  originals  would 
have  been  good  evidence,  as  having  been  made  by  the  authority 
and  order  of  the  government  of  the  country,  on  publick  occasions 
and  on  subjects  of  publick  interest ;  but,  as  they  were  destroyed 
Underhill  v.      in  the  fire  of  London,  the  copies  have  been  admitted  as  evidence, 
Durham,  «&t     provided  they  have  been  kept  in  unsuspected  places.     These 
v!Treiand        parliamentary  surveys  stand  very  high  in  estimation  for  accu- 
II  East,  284.    racy  ;  and  therefore  the  silence  of  one  of  these  documents  as  to 
Blundell  v.       a  supposed  modus  has  been  considered  as  strong  evidence  against 
Howard,  i  M.  j^^  existence.)! 
&  S.  292.  " 

I  Wils.  170.  [A  survey  of  religious  houses  taken  in  1563,  upon  the  disso- 

lution of  monasteries,  was  allowed  to  be  good  evidence  to  prove 
a  vicar's  right  to  small  tithes. 

Yates  and  An  old  map  of  lands  was  allowed  to  be  evidence,  where  it 

Harris,  Spnng  came  alonff  with  the  writings  and  agreed  with  the  boundaries 
Ass.  1702.  J-     i  J  •  •     ^  1®       T 

adjusted  m  an  ancient  purchase.] 

Skin.  623.  A  publick  history  or  chronicle  may  be  given  in  evidence  to 

Salk.  281.  prove  a  matter  relating  to  the  kingdom  in  {b)  general,  because 
book  may  br  ^^^  "^^^^^  ^^  the  thing  requires  it. 

evidence  to  prove  the  course  of  the  court.  Salk.  281.  —  So,  Speed's  Chronicle  was  given  in 
evidence  to  prove  th^  death  of  Isabel^  Queen  Dowager  to  £.  3.    Skin.  15. 

Salk.  281.  But  these  will  not  be  admitted  as  evidence  to  prove  a  parti-» 

Bur"?ses  of  ^^^^  "^^* '  ^^^^  therefore  where  the  question  was,  whether,  by 
DroSch^      the  custom  of  Droiixioich,  salt-pits  could  be  sunk  in  any  part  of 

the 
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the  town,  or  in  a  certain  place  only ;  and  on  a  trial  at  bar,  Skin.  623. 
CamderCs  Britannia  was  offered  in  evidence ;  it  was  refused.  S.  C.  so  ruled. 

II  So,  where  the  question  was,  whether  a  particular  abbey  was  Id.  ibid. 
of  the  inferior  order,  Diigdale's  Monasficon  was  refused,  because 
the  originol  records  might  be  had  in  the  Augmentation  Office. 

So,  it  has  been  determined,  th&t  Dugdale's  Baro7iage  is  not  Piercyv. ^ 

evidence  to  prove  a  descent.  I|  S1rT.J0n.164. 

But  the  books  of  heralds  are  admitted  as  evidence  to  prove  But  for  thU 
pedigrees,  because  the  nature  of  the  thing  will  not  admit  of  '^^^  »  Ro- 
better  evidence.     Also,  this  is  their  proper  business,  and  about  y  f"  ^^^' 
which  they  are  conversant,  and  therefore  their  books  deserve  the  ^  jon.  164. 
more  credit.  224.   Salk.' 

aSi.    Comb. 
63.  and  Skin.  623.  where  it  is  said,  that,  from  the  negligent  manner  of  keeping  them,  they 

deserve  but  little  credit*. *  This  is  certainly  true,  yet  there  are  exceptions,  as  a  visitation 

made  by  heralds,  entered  in  their  books,  and  kept  in  tfieir  office,  has  been  admitted  evidence 

of  a  pedigree.    Pitton  v.  Walter,  H.  5  G.  Str.  162. So,  the   minute-book  of  a  former 

visitation,  signed  by  the  heads  of  the  several  families,  and  found  in  a  private  library  (Lord 
Oxford*^),    Ibid. 

An  (a)  almanack  is  sufficient  evidence  to  prove  a  day  Sun^  Cro.  Eliz.  aa;. 
day.  ^c,  Leon.  242. 

;^  '  S.CandS.P. 

Sid.  300.    6  Mod.  41.  S. P.    (a)  That  the  almanack  to  go  by  is  that  annexed  to  the  Common 
Prayer-book.     6  Mod.  81. 

II  Corporation-books,  containing  an  account  of  the  privileges  Ph.  Ev.  319. 
or  publick  transactions  of  the  body  are  evidence  in   a  suit  be- 
tween the  several  members,    on  the  same  footing  with  manor- 
books  between  the  tenants  of  a  manor.     But  they  are  not  evi-  Mayor  of 
dence  in  favour  of  the  corporation  to  support  a  claim  of  right  London  v. 
against  a  stranger;  and  before  they  can  be  admitted  in  any  case,  ^^^^^  ^  jj 
it  ought  to  be  shewn  that  they  have  been  regularly  kept  by  the  b{  jj^.  n/ 
proper  officer.  ||  R.  v.  Mother.- 

sell,  I  Str.  93, 
Case  of  Thetford,  Vin.  Abr.  tit.  Evidence  (A.  b.  15.)  pi.  16.  seems  S.  C. 

Where  books  belong  to  a  publick  company,  a  party  con-  Geeryand 
cerned  in  interest  may,  on  motion,  have  copies  of  them  to  be  ^?f  ^"^* 
made  use  of  as  evidence ;  for,  being  transactions  of  a  publick  Ld.Ravmlci. 
nature,  the  pubHck  is  concerned  in  them. 

II  The  inspecting  of  court-rolls  was  the  original  of  these  mo-  Crew  v.  Saun- 
tions ;  but  then  it  was  confined  to  the  case  of  persons  interested,  ^^^s,  a  Str. 
the  rolls  being  the  common  evidence,  which  of  necessity  must  be  y°^tjcis  °     * 
kept  in  some  one  hand.     And  now  the  party  applying  must  be  3*wils.  398. 
a  member  of  that  body,  or  tenant  of  that  manor,  of  the  books  2  Bl.  Rep. 
of  which  he  seeks  the  inspection ;  a  stranger  having  no  more  right  ^7«  S.  C. 
to  inspect  the  books  of  a  corporation,  than  he  has  to  inspect  jg^eter  v.^ 
those  of  a  private  person,  {b)  Coleman, 

Barues,  278. 
Anon.  2.  Ves.  620.  Shelling  v.  Farmer,  i  Str.  646.  Murray  v.  Thornhill,  2  Str.  717.  R. 
V.  Bridgman,  Id.  1203.  Al&n  v.  Tap,  a  BI.  Rep.  850.  Wood  v.  Whitcomb,  Vin.  Abr.  tit. 
Evidence  (F.  b.)  pi.  9.  Lewis  v.  Baker,  i  Barnardist.  100.  College  of  Physicians  v.  Dr. 
West,  Gilb.  Rep.  B.  R.  134.  Bishop  of  Hereford  v.  Duke  of  Bridgewater,  Bunb.  269.  Smith 
V.  Davis,  I  Wils.  104.  Talbot  v.  Villeboys,  cited  3  T.  R.  142.  Cox  v.  Copping,  i  Ld. 
Raym.  337.  ;  Mod.  J9J,  S,  C.  Mayor  of  Southampton  v.  Graves,  S  T.  R.  590.  {b)  A  dif- 
ferent 
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fcrent  practice  for  some  time  obtained  in  courts  of  law,  upon  the  ground  that  as  the  court  of 
Chancery  would  order  inspection  merely  for  asking,  it  would  onl}'  cause  unnecessary  expence 
to  send  the  parties  thither.  Mayor  of  Lynn  v.  Denton,  i  T.  R.  689.  Corporation  of  Barn- 
staple v.  Lathey,  3  T.R.  303.  Mayor,  &c.  of  London  v.  Mayor,  &c.  of  Lynn,  i  H.  Bl.  an. 
But  the  courts  of  law  having  discovered  that  such  an  order  is  not  quite  so  much  of  course  in 
a  court  of  equity,  as  they  had  supposed  it  to  be,  have  returned  to  their  old  practice ;  and  the 
rule  now  is,  that  in  disputes  between  several  members  of  a  corporation  an  inspection  will  be 
granted,  because  each  has  a  right  to  inspect  them ;  but  an  inspection  will  not  be  granted  in 
the  case  of  a  corporation,  which  would  be  refused,  if  the  suit  were  between  private  persons : 
nor  is  there  any  difference  in  this  respect  between  a  corporation  aggregate  and  a  corporation 
sole,  nor  between  a  corporation  sole  and  a  private  person  suing  in  his  individual  capacity. 
Mayor  of  Southampton  v.  Graves,  udi  supra. 

Geery  v.  Hop-  But,  if  the  parties  applying  are  not  members  of  the  body,  the 
k\m,  uAisupra.  books  must  be  the  common  evidence  of  the  transactions  between 
Gi^r^^^^Str  ^^^^9  so  as  in  fact  to  be  for  this  purpose  the  books  of  each.  Such 
954.  '  Crew  V.  ^^'^  th^  cases  of  entries  in  the  Custom-house  books,  in  the  books  of 
Saunders,  ubi  the  East  India  Company,  and  the  transfer  books  of  the  Bank. 
supra, 

Benson  v.  The  evidence  contained  in  the  books  must  be  directly  material 

Port,  cited  in  to  the  cause ;  and  the  liberty  to  inspect  and  copy  must  be  re- 
&  Bl  ^R  strained  to  such  papers  as  relate  to  the  matter  in  dispute.  And 
40.  S.  C.  ^^^^  though  the  party  applying  be  a  member  of  the  corporation. 

Mayor,  &c.  of 

London,  v.  Swinland,  i  Barnardist.  455.  Crew  v.  Saunders,  ubi  supra.  R.  v.  Babb,  3  T.  R. 
579.    R.  v.  Fraternity  of  Hostmen  in  Newcastle-upon-Tyne,  a  Str.  ia»3. 

R.  V.  Worsen-  The  court  will  not  permit  an  inspection  for  the  purpose  of 
ham,  I  Ld.  collecting  evidence  to  support  a  criminal  prosecution.  But  they 
C^ew  v.^Saun-  ^^^^  "®^  withhold  it  from  a  relator  in  an  information  in  the  na- 
ders,  tin  t^^^  of  a  3^^o  warrajito^  {a)  if  he  be  a  member  of  the  corpora- 

supra.    R.  v.    tion ;  for  it  is  in  the  nature  of  a  civil  proceeding. 
Cornelius, 

a  Str.  1005.  Regina  v.  Mead,  a  Ld.  Raym.  927.  R.  v.  Pumell,  i  Wils.  239.  i  Bl.  Rep- 
37.  S.  C.  R.  V.  Lee,  cited  in  i  Wils.  a40.  Bradshaw  v.  Philips,  cited  in  i  Bl.  Rep.  39. 
R  V.  Heydon,  i  Bl.  Rep.  351.    Roe  v.  Harvey,  4  Burr.  2489.    (a)  R.  v.  Shelley,  3  T.  R.  141. 

R.  V.  Shelley,  Tenants  of  a  manor  {b)  seem  to  have  a  right  to  a  general  in- 

3T.  R.  141.  spection  of  the  court  rolls ;  and  in  that  case  upon  an  affidavit 

I  klst,  ^3^1'  ^^^'  *^^  V^^y  was  a  tenant  of  the  manor,  and  that  application 

Roev.Ayl-  had  been  made  to  the  lord  for  leave  to  inspect,  which  he  had 

mar,  Barnes,  refused,  the  rule  was  made  absolute  in  the  first  instance. 

436.     {b)  Qu. 

as  to  corporators.    R.  v.  Babb,  5  T.  R.  5  79. 

Hodges  V.  At-  The  motion  has  been  refused  in  an  action  against  a  corpora- 
^^^8  ^  ^m'  ^^^^  "P^"  ^  ^^S^^  ^^  ^^^^9  becmise  issue  was  notjoined^  so  that  it 
Rei).877  S.C.  ^<^"^^  "^t  appear  whether  the  inspection  would  be  necessary. 
Dr.  Groenvelt  ^^  the  case  of  a  Mandamus  the  rule  for  inspecting  will  not  be 
V.  Dr.  Burwell,  granted,  until  the  first  rule  is  made  absolute,  and  a  return  made 
f'f^p'  ^r^'.  to  the  Mandamus,  (c)  And  it  has  been  thought  the  more  con- 
in  R.^v.  Jus-  v^nicnt  practice,  where  a  rule  nisi  for  a  quo  'warranto  informa- 
tices  of  Surry,  tion  has  been  obtained,  not  to  permit  the  inspection,  till  the  in- 
Say.  Rep.  144.  formation  is  granted,  (d) 
(d)  Per  Ash- 
hurst  J.  3  T.  R.  581,    R.  V.  HolUster,  Ca.  temp,  Hardw.  »4i'  ,-,, 
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The  books  of  a  private  company  cannot  be  inspected  any  Smith  v.  Hug- 
more  than  those  of  a  private  individual.  gi"^,  Barnes, 

256.     Regina 
V.  Mead,  a  Ld.  Raym.  927.    Charitable  Corporation  v.  Woodcroft,  Ca.  temp.  Hardw.  130. 

By  32  G.  3.  c.  58.  §  4.  a  penalty  of  a  hundred  pounds  is  in- 
curred by  any  officer  of  the  corporation,  having  the  custotiy  of 
the  cor{)oration  records,  who  shall  refuse  to  allow  any  other  offi- 
cer or  member  to  inspect  books  and  papers,  wherein  are  entered 
the  admission  or  swearing-in  of  the  freemen,  burgesses,  and 
members  of  the  corporation,  and  to  take  copies  or  minutes  of 
such  admission,   Sfc,\\ 

By  tlie  7  Ja.  i.  c.  12.  reciting,  That  whereas  divers  men   of  Although  the 
trades,  and  handicraftsmen  keeping  shop-books,  do  demand  debts  statute  says  a 
of  their  customers  upon  their  shop-books,  long  time  after   the  ^uT^     ?  u 
same  hath  been  due,  and  when,  as  they  have  supposed   the  par-  evidence  after 
ticulars  and  certainty  of  the  wares  delivered  to  be  forgotten,  the  year,  yet 
then  either  they  themselves,  or  their  servants,  have  inserted  into  this  does  not 
their  said  shop-books,  divers  other  wares  supposed  to  be  de-  U^gnce  oHtself 
livered  to  the  same  parties,  or  to  their  use,  which  in  truth  never  within  the 
were  delivered ;  and  this  of  purpose  to  increase,  by  such  undue  year,  without 
means,  the  said  debt;  and  whereas  divers  of  the  said  tradesmen  somecircum- 
and  handicraftsmen,  having  received  all  the  just  debt  due  upon  ^'^^^^'^qq 
their  said  shop-books,  do  oftentimes  leave  the  same  books  un-  As  in  an  ac- 
crossed,  or  any  way  discharged,  so  as  the  debtors,  their  execu-  tion  by  a 
tors,  or  administrators,  are  often  by  suit  of  law  enforced  to  pay  hrewer,  his 
the  same  debts  again  to  the  party  that  trusted  the  said  wares,  or  d^^^fjl'^^as 
to  his  executors  or  administrators,  unless  he  or  they  can  produce  proved  to  be, 
sufficient  proof,  by  writing  or  witnesses,  of  the  said  payment,  that  that  the  dray- 
may  countervail  the  credit  of  the  said  shop-books,  which  few  or  "^^"  ^^l^^ 
none  can  do  in  any  long  time  after  the  said  payment ;  it  is  there-  to1:he"cferk''' 
fore  enacted,  "  That  no  tradesman,  or  handicraftsman  keeping  a  of  the  brew- 
*'  shop-book  as   aforesaid,   his  or  their   executors   or  admini-  house,  and 
**  strators,  shall  be  allowed,  admitted,  or  received  to  give  his  p^®  ^'"^  J" 
"  shop-book  in  evidence  in  any  action  for  any  money  due  for  ^^r"hev  hatf 
**  wares  hereafter  to  be  delivered,  or  for  work  hereafter  to  be  delivered  out. 
"  done,  above  one  year  before  the  same  action  brought,  except  which  he  set 
"  he  or  they,  their  executors  or  administrators,  shall  have  ob-  L°^i"/"^r 
"  tained  or  gotten  a  bill  of  debt  or  obligation  of  the  debtor  for  ^j^^j.  ^^^^^^ 
"  the  said    debt,    or   shall  have    brought  or  pursued  against  to  which  the' 
*'  the  said  debtor,  his  executors  or  administrators,  some  action  draymen  set 
"  for  the  said  debt,  wares,  or  work  done,  within  one  year  next  ^^^j*^  u^"^' 
**  after  the  same  wares  delivered,    money  due  for  wares  de-  jrayraaii  who 
"  livered,  or  work  done."  had  so  set  hi« 

hand,  was 
dead;  but  that  this  was  his  hand  which  was  set  to  the  book ;  and  this  was  held  good  evidence 
of  a  delivery;  otherwise,  of  the  shop-book^itself  singly,  without  more.  Salk.  285.  2Ld.  Raym. 
873.  6  Mod.  264.  Price  v.  the  Earl  of  Torrington.  —  So,  in  an  indebitatus  assumpsit  on  a  tay- 
lor's  bill,  a  shop-book  was  allowed  for  evidence,  it  being  proved  that  the  servant  who  wrote 
the  book  was  dead,  and  that  this  was  his  hand,  and  he  accustomed  to  make  the  entries  therein. 
2  Salk.  690.  Pitman  and  Madox,  ruled  by  Holt  C.  J. [But  when  the  plaintiff  to  prove  de- 
livery, produced  a  book  which  belonged  to  his  cooper,  who  was  dead,  but  his  name  set  to  se- 
veral articles,  as  wine  delivered  to  the  defendant,  and  a  witness  was  ready  to  prove  his  hand- 
writing; Lord  C.J.  Raymond  yiovXd  not  allow  it,  saying  it  differed  ffom  Lord  Torrington*s  case, 
because,  there,  the  witness  saw  the  drayman  sign  the  book  every  night.    Clerk  and  Bedford, 

M.  5  G.  2* 
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M.  5  G.  2.  Bull.  N.  V.  2S2.  —  II  And  Lord  Kent/on  ruled,  in  an  action  for  the  hire  of  a  pair 
of  horses,  that  an  entry  by  the  plaintiff's  servant,  since  dead,  stating  the  terms  of  the  agree- 
ment with  the  defendant,  ought  not  to  be  admitted.  Calvert  v.  Archbishop  of  Canterbury, 
a  Esp.  N.  P.  C.  646.11  [Upon  an  issue  out  of  Chancery  to  try  whether  eight  parcels  of  Hudson's 
Bay  stock,  bought  in  the  name  of  Mr.  LafcCy  were  in  trust  for  Sir  Stephen  Evans,  his  assignees 
(the  plaintiffs)  shewed,  first,  that  there  was  no  entrj^  in  Mr.  Lake's  books  relating  to  this  transac- 
tion. Secondly,  six  of  the  receipts  were  in  the  hands  of  Sir  Stephen  Evans,  and  there  was  a  re- 
ference on  the  back  of  them  by  Jeremy  Thomas  (Sir  Stephen'?,  book-keeper)  to  the  bookB.  B. 
of  Sir  Stephen  Evans.  Thirdly,  Jeremy  Thomas  was  proved  to  be  dead,  and  upon  this  the 
question  was,  Whether  the  book  of  Sir  Stephen  Eva7i.s  referred  to,  in  which  was  an  entry  of 
the  pa}  ment  of  the  money,  should  be  read.  And  the  court  of  K.  B.  at  a  trial  at  bar,  ad- 
mitted it  not  only  as  to  the  six,  but  likewise  as  to  the  other  two  in  the  hands  of  Sir  Bibj/ 
Lake,  the  son  of  Mr.  Lake.]  ||BulI.  N.  P.  282,  283.  In  this  case,  (which  Lord  Ilardwickc, 
in  Glyn  v.  Bank  of  England,  2  Ves.  43.  kas  observed  upon,  as  "  new  and  hanng  gone  a  great 
way,")  the  entry  was  not  offered  by  the  assignees,  as  evidence  of  payment  against  the  seller 
of  the  goods,  but  as  corroborating  evidence  to  shew,  that  while  the  books  of  the  other  party 
concerned  took  no  notice  whatever  of  the  goods,  those  of  Sir  Stephen  Evans,  under  whom 
the  plaintiffs  claimed,  treated  them  as  bought  on  his  account.    Ph.  Ev.  197.II 

• 

"  Provided  that  this  act  shall  not  extend  to  any  intercourse  of 

"  traffick,  merchandizing,  buying,  selling,  or  other  trading  or 

"  dealing  for  wares  delivered,  or  to  be  delivered,  money  due,  or 

"  work  done,  or  to  be  done,   between  merchant  and  merchant, 

"  merchant  and  tradesman,  or  between  tradesman  and  trades- 

"  man,  for  any  thing  directly  falling  within  the  circuit  or  com- 

"  pass  of  their  mutual .  trades  and  merchandize ;  but  that  for 

"  such  things  only  they  and  every  of  them  shall  be  in  case  as 

"  if  this  act  had  never  been   made ;  any  thing  herein  contained 

**  to  the  contrary  thereof  notwithstanding.*' 

Smartle  v.  [Besides  the  case  of  shop-keepers'  books,  there  are  other  cases 

Williams,         where  entries  in  private  books  or  memorials  are  admitted  in  evi- 

^^'  ^^\     dence  to  affect  the  rights  of  third  persons,  upon  proof  that  the 

240!  S.  C.    '    writer  is  dead,  and  that  they  are  in  his  hand-writing.     Any 

1  Ld.  Raym.  entry  under  such  circumstances  is  admissible,  when  it  is  in  re- 
745.  Barry  V.  straint,  not  in  advancement  of  the  right  of  the  party  who  made 
^T^R^^°"*  it;  as,  where  the  party  charges  himself  by  the  entry  with  the  re- 
Steadv.^^^  ceipt  of  money ;  for  the  entry  in  this  case  derives  its  authority 
Heaton,  Id,  from  the  improbability  that  he  would  commit  a  falsehood  to 
669.  5  T.  R.  writing  which  must  operate  to  his  disadvantage.  An  entry  is 
123.  ^"*"®  again  admissible  in  those  cases  where  hearsay  evidence  of  the 
ir.  Lord  Bar-  writer's  declaratiotis  respecting  the  same  fact  would  be  received 
rington,  2  Str.  in  evidence  (a).  And  in  the  case  of  ecclesiastical  dues,  it  is 
826.  the  in-       every  day's  practice  to   admit  entries  in  the  parson's  books  as 

dorsement  of    evidence  for  his  successor,  ih) 

the  nayment  >^  ' 

of  interest  made  under  the  hand  of  the  obligee  within  the  twenty  years  from  the  date  of  the 

bond,  was  admitted  as  evidence  in  an  action  on  the  bond  by  the  representative  of  the  obligee 

to  repel  the  presumption  arising  from  length  of  time  of  its  being  satisfied.     2  Ves.  43. 

(a)  Lill.  Pr.  Reg.  552.    Woodnoth  v.  Lord  Cobham,  Bunb.  180.      Glyn  v.  Bank  of  England, 

2  Ves.  40.  Outram  v.  Morewood,  5  T.  R.  123.  In  a  recent  case  in  the  Exchequer,  the  effect 
of  this  kind  of  evidence  was  very  attentively  considered.  The  plaintiff  claimed  the  lands  in 
question  as  part  of  old  inclosures  demised  for  ninety-nine  years  under  a  rent  reserved  to  the 
lord  of  the  manor,  which  term  was  alleged  to  be  expired.  In  support  of  his  title,  he  produced 
the  rental  of  the  family  of  fifty  years'  date,  which  charged  the  steward  with  the  receipt  of 
such  and  such  sums,  and  expressed  that  thirteen  shillings  and  fourpence  had  been  annually 
received  for  these  premises  by  the  name  of  inclosure  on  lease.  The  defendants  contended, 
that  the  rentals  were  evidence  only  of  the  receipt  of  so  much  money,  but  were  not  admissible 
to  prove  in  what  right  it  was  received,  whether  as  a  conventionarv  or  a  quit-rent.  And  it 
was  urged,  that  if  they  were  admitted  to  that  extent,  a  steward  of  a  manor,  by  such  inser- 
tions 
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ijons  in  his  rentals,  might  convert  all  the  quit-rents  in  the  manor  into  conventionary  rents  oi^ 
tenns  for  years,  and  might  even  express  when  such  terms  would  expire,  and  so  get  all  the 
freeholds  Into  the  possession  of  the  lord.  But  the  court,  viz.  Smtfthe  Chief  Baron,  Perrotf, 
J^yre,  and  Burland^  barons,  said  fraud  is  not  to  l)e  presumed ;  antl  the  rentals  are  admis- 
sible not  only  to  prove  the  receipt  of  the  money,  (which  was  agreed  on  all  hands,)  but  also 
to  shew  in  what  nght  it  was  received.  For  otherwise  the  receipt  of  a  gross  sum  of  money 
proves  nothing ;  it  must  be  allowed  to  shew  that  it  was  in  respect  of  certain  lands,  which  i^ 
evidence  of  tenure ;  and  therefore  it  may  shew  the  particular  kind  o^  tenure.  The  rentals 
in  the  hands  of  executors  are  evidence  to  charge  or  discharge  them,  which  they  could  not 
do,  unless  they  were  allowed  to  shew  the  particular  right  in  which  the  money  was  received^ 
The  steward,  if  living,  would  be  a  competent  witness :  as  he  is  dead,  this  is  the  next  best 
evidence,  and  therefore  admissible.  Harpur  v.  Brook,  Tr.  14  G.  3.  on  a  motion  for  a  ne^ 
trial.     3  Wooddes,  ^Z''- (*)  a  Ves.  43.    Bunb.  46. 

If  A,  be  seised  of  the  manors  of  B.  and  C,  and  during  his  Britlgman  v. 
seisin  of  both,  he  cause  a  survey  to  be  taken  of  the  manor  of  Jenning»,i  Ld, 
B.,  and  afterwards  the  manor  of  B.  be  conveyed  to  E.,  and  ^^y^'  734. 
after  a  long  time  there  be  disputes  between  the  lords  of  the 
manor  of  B.  and  C,  about  their  boundaries;  this  old  survey 
may  be  given  in  evidence.    Seciis,  if  the  two  manors  had  not  been 
in  the  hands  of  the  same  person  at  the  time  the  survey  was  taken.] 

On  a  contest  in  Chancery  concerning  a  promise  made  by  the  Lord  Abigi^y 
Lord  Abigneyy  to  settle  lands  on  the  Lord  Clifton  and  his  lady,  y-  Clifton, 

who  was  the  daughter  of  the  Lord  Abimeij ;  the  king's  certifi-  5J^^L*'^*ct> 
j,..^  ,..^.        S*^  9,  .,   Oodb.ioo.&.P. 

cate  under  his  sign  manual,  signifying  the  purport  ot  the  said  but  Rolle,  re- 
promise,  was  held  sufficient  evidence  of  it.  ferring  to  the 

case  in  Hobart^ 
says,  it  seenu  not  to  be  evidence.    Ro.  Abr.  tit  Trial  (H.)  pi.  i, 

[With  respect  to  deeds,  the  general  rule  is,  that  where  any 
person  claims  by  a  deed  in  the  pleadings,  there,  he  ought  to 
make  a  profert  of  it  to  the  court;  and  where  he  would  prove 
any  fact  in  issue  by  a  deed,  the  deed  itself  must  be  shewn. 

The  deed  consists  of  three  things :  i  st.  Of  sealing  by  the 
parties.  2dly,  Of  delivery  to  the  party  to  whom  the  deed  is 
made.     3dly,  Of  a  right  transferred,  or  obligation  created. 

1st,  The  seal  was  verj^  ancient  in  the  Roman  and  Grecian  go- 
rernments,  and  from  them  it  came  to  the  northern  nations,  who 
anciently  passed  all  manner  of  right,  by  the  actual  tradition  of 
the  thing  itself.  The  seal  followed  from  the  invention  of  coins, 
and  is  a  derivation  from  the  same  convenience;  for  as  coJns 
were  inventeil  as  tickets  to  facilitate  the  exchange  of  all  manner 
of  commodities,  so  when  coin  was  wanting,  or  not  ready  for  » 

payment,  tickets  were  given  by  impression  in  wax,  and  these 
passed  instead  of  the  coin  itself.  And  these  impressions  were 
made  with  great  distinction,  for  they  contained  the  arms  or  some 
notorious  symbol  of  the  person  contracting.  Now  when  such 
distinctions  were  taken  up  and  found  of  use,  they  were  at  last 
required  in  the  authenticating  of  all  manner  of  written. contracts, 
and  from  hence  the  law  grew,  that  there  could  be  no  solemn 
contract  without  the  distinction  of  the  seal. 

2dly,  The  deliveiy  was  always  a  solemn  sign  used  by  the 
northern  nations  in  the  transferring  of  right,  and  as  they  an- 
ciently delivered  the  thing  itself,  and  by  that  delivery  made  the 
alienation  ;  so,  when  contracts  took  the  place  of  the  things  themn 
selves  that  were  to  be  delivered,  they  annexed  the  solemnity  to 
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the  contr^t,  and  the  contract  was  completed  by  the  delivery, 
and  from  thence  it  became  necessary  that  a  delivery  should  be 
piade  of  all  contracts. 

3dly,  In  every  contract  there  must  be  some  right  transferred, 
or  obligation  created,  and  therefore  there  must  be  apt  words  to 
shew  what  right  was  transferred,  and  to  whom,  to  shew  what 
o'blio'ation  was  created,  and  to  whom.  And  the  sense  and  sig- 
nification of  the  words  must  be  expounded  by  the  law,  since  it 
is  the  province  of  the  law  to  determine  the  forms  and  solem- 
nities, and  operation  of  all  manner  of  contracts ;  for  the  opera- 
tion and  effect  of  a  contract  cannot  be  determined  but  by  the 
rules  of  law  that  are  appointed  as  the  measures  of  transferring 
right,  and  of  creating  obligations;  and  without  such  stated 
rules  in  every  society,  no  man  could  be  certain  of  any  pro- 
perty, for  then  the  sense  of  the  contract  must  be  at  the  mercy 
of  the  judge  or  jury,  who  might  construe  or  refine  upon  it  at 
pleasure. 

There  must  therefore  be  a  profert  made  of  all  solemn  conr 
tracts  in  any  action  founded  on  such  contracts, 

ist,  For  the  security  of  the  subject,  that  what  riglit  is  trans- 
ferred, or  what  obligation  is  created,  may  be  judged  of  accord- 
ing to  the  rules  of  law. 

2dly,  Because  all  allegations  in  a  court  of  justice  must  set 
forth  the  thing  demanded  :  how  the  thing  demanded  cannot  be 
set  forth  without  the  instrument  shewn  upon  which  the  demand 
arises,  for  since  the  demand  is  by  the  instrument,  there  can  be 
no  demand  at  all  without  shewing  that  from  which  it  arises. 
Co.  Litt.  226.        Therefore  parties  to  a  deed  cannot  found  any  clahn  without 

(«)  Fl»is  may  shewing  a  deed  to  the  court,  (a) 
De  dispensed  '^ 

yr'ith  in  pleadinf^,  where  the  deed  has  been  lost  by  time  or  accident,  Read  v.  Brookman, 
3  T.  R.  151.  Bolton  V.  Bp.  of  Carlisle,  2  H.  Bl.  259.  or  it  may  be  pleaded  that  the  deed  i» 
in  the  hands  of  tlie  opposite  party,  or  destroyed  by  him.  Totty  v.  Nesbitt,  3  T.  R.  153.  n.  (c) 
But,  if  a  plaintiff*,  instead  of  declaring  upon  the  deed,  as  lost  or  destroyed,  pleads  with  a 
prafert,  and  the  defendant  pluads  wow  est  fadumy  the  plaintiff  will  not  be  allowed  to  prove 
the  loss  at  the  trial,  and  must  be  nonsuited.     Smith  v.  Woodward,  4  East,  585.II 

Co.  Litt.  267.       Nor  can  privies  in  estate  take  any  advantage  of  a  deed  without 

10  Co.  92.        shewing  it. 

ibid.  93.  As,  if  there  be  tenant  for  life,  remainder  in  fee,  and  there  be 

a  release  to  him  in  remainder,  tenant  for  life  cannot  take  ad- 
vantage of  it  without  shew  ing  thT3  deed ;  for  since  the  riglit 
passed  merely  by  the  deed,  to  say  any  person  released  without 
deed  will  not  be  a  good  plea. 

6  Co,  38.  a.  When  a  man  shews  a  title  in  himself,  every  thing  collateral 

to  that  title  shall  be  intended,  wliether  it  be  shewn  or  not ;  for 
though  the  law  requires  an  exactness  in  the  derivation  of  the 
title,  yet  when  that  title  is  shewn,  it  will  presume  all  collateral 
circumstances  in  favour  of  right;  for  when  lawful  conveyances, 
which  are  made  with  care,  and  on  consideration,  are  brought 
forward,  it  would  create  too  great  nicety  to  require  an  exactness 
itt  the  shewing  of  every  collateral  matter,  and  would  tend  to  the 

entangling 
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entangling  of  right  with  too  many  difficulties,  and  therefore  by 
the  benignity  of  justice,  they  shall  be  intended.  Besides,  a 
matter  collateral  to  a  title  is  what  doth  not  enter  into  the  essence 
or  being  of  a  title,  but  arises  aliunde,,  so  tliat  there  must  be  a 
good  derivation  of  your  right  without  it. 

As,  when  a  man  declares  of  a  grant  or  feoffment  of  a  manor,  Co.  Lltt.  -jio. 
the  attornment  shall  be  intended ;  for  when  a  title  is  shewn  to  the  ^^^'  ^'*2.  401. 
manor,  attornment  of  the  tenant,  which  is  collateral  to  that  title,  *  j^^/  ^^' 
sliall  be  intended  till  the  contrary  is  shewn  on  the  other  side.  *      whereby  all 

attornments 
of  tenants  are  taken  away. 

So  in  trespass,  the  defendant  conveys  the  house  in  which,  Sfc,  6  Oo.  38. 
by  feoffment  from  J.  S.  and  justifies  damage  feasant ;  the  plain-  Cro.  Ja.  loj. 
tiff  replies,  that  J.  S,  before  the  feoffment  made  a  lease  to  J,  N, 
who  assigned  to  him ;  the  defendant  rejoins,  that  the  lease  was 
made  on  condition,  that  if  J,  N,  assigned  over  without  licence, 
by  deed  from  »/.  S.,  that  then  »7.  S*  should  re-enter  ;  the  plaintiff 
sur-rejoins,  that  J.  S.  did  give  licence  by  deed,  withput  any 
profert  of  the  deed;  and  yet  this  sur-rejoinder  was  good,  because 
the  plaintiff's  title  was  by  assignment  of  the  lease  from  J.  N,^ 
and,  consequently,  the  licence  from  J.  S.  is  but  a  matter  colla- 
teral to  the  assignment,  and,  by  consequence,  the  deed  must  be 
intended  to  be  well  and  legally  made,  though  it  be  not  shewn 
to  the  court. 

But,  if  the  matter  be  collateral  to  the  plaintiff's  title,  then  6  Co.  38. 
there  is  another  difference,  and  that  is  where  the  deed  is  neces- 
sary ex  provisimie  hominis,  and  where  it  is  necessary  ex  insti^ 
tutione  legis.  For  where  the  deed  is  necessary  ex  institutione  legis, 
there,  you  must  -shew  it,  for  it  is  repugnant  that  the  law  should 
require  a  deed,  and  not  put  you  to  shew  that  deed  when  it  h 
made ;  as,  if  you  are  obliged  to  shew  the  attornment  of  a  cor- 
poration, riicre  you  must  shew  a  deed,  inasmuch  as  corporeal 
bodies,  by  the  rules  of  the  law,  cannot  act  but  by  corporeal  in- 
struments; for  the  body  consists  in  agreement  and  union,  by 
creation  of  law,  by  patents  or  instruments  under  seal,  and  there 
is  no  act  of  the  aggregate  body  but  in  the  same  manner ;  so  that 
there  can  be  no  attornment  without  a  deed ;  and  the  law  cannot 
allow  the  attornment  of  such  a  body  without  it ;  tlierefore  no 
attornment  is  shewn,  unless  a  deed  is  shewn  also. 

But,  when  a  deed  is  necessary  ex  p'ovisione  hominis,  there,  Ibid, 
when  it  is  collateral,  as  in  case  of  the  licence  before  mentioned, 
it  need  not  be  shewn,  for  the  private  act  of  the  parties  shall  not 
controul  the  judgment  of  the  law,  that  intends  all  such  collateral 
matters  without  shewing. 

There  is  a  difference  to  be  taken  between  things  that  lie  in 
livery,  and  things  that  lie  in  grant ;  for  things  that  lie  in  livery 
may  be  pleaded  without  deed,  but  for  a  thing  that  lies  in  grant, 
regularly,  a  deed  must  be  shmvn. 

1st,  Of  things  in  livery, — It  is  well  known  that  livery  was  the 
ancient  conveyance,  which  was  a  solemn  delivery  of  land  in  sight 
of  the  inhabitants ;  and  because  this  w^as  done  coram  jparibtis 
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xnirice,  and  the  tenant  ever  after  resided  in  the  possession,  it  was 
reckoned  the  most  notorious  way  of  conveyance;  and  si^ice 
this  was  the  ancient  Gothick  way,  and  because  they  reckoned 
it  of  itself  most  manifest,  the  solemnities  of  a  deed  were  not 
necessary. 

aRo.Abr.68z.  And  therefore  a  man  may  plead  that  J,  S.  enfeoffed  him  with- 
out saying  per  indenturavi^  and  yet  give  the  indenture  in  evi- 
dence, because  the  indenture  is  not  the  feoffment,  but  the 
feoffment  is  made  by  the  livery,  and  by  that  only  the  party  is 
invested  with  the  feud,  and  the  indenture  is  only  evidence  of 
such  feoffment. 
hid.  But,  if  a  man  pleads,  that  J.  S.  hath  enfeoffed  him  per  fait^ 

whether  he  may  give  a  parol  feoffment  in  evidence,  hath  been 
reasonably  doubted,  because  he  has  bound  himself  up  to  a 
feoffment  by  deed,  and  if  the  jury  have  only  evidence  of  a  parol 
feoffment,  and  yet  find  the  issue,  the  deed  may  be  used  by  way 
of  estoppel  ever  after,  where  in  truth  there  was  no  such  deed. 

Ihid.  So,  a  demise  may  be  had  without  deed,  as  well  as  a  feoffment, 

for  here  the  party  resides  in  the  possession,  and  therefore  the  old 
way  of  contracting  governs  in  this  case.  And  so  a  man  may 
plead  a  demise  without  deed,  and  give  the  indenture  in  evidence, 
for  the  indenture  may  be  used  as  an  evidence  of  the  contract  that 
would  be  good,  whether  there  were  any  indenture  or  not.  But, 
if  the  demise  were  laid  by  indenture,  it  seems  that  they  could 
not  give  a  parol  demise  in  evidence, 

Co.  Litt.  352.        Livery  also  is  an  estoppel,  and  is  by  Coke  called  an  estoppel 
in  pais,  because  it  is  a  fact  a  man  cannot  impeach  or  deny,  and 
this  is  from  the  notoriety  of  the  ceremony ;  for  when  solemnities 
are  settled  for  transferring  a  possession,  they  ought  to  be  held  as 
I        sacred  by  the  law ;  and  therefore  a  man  is  conclucled  from  destroy- 
'  ing  tJiat  of  which  he  himself  is  the  author,  or  from  impeaching 

that  which  is  held  as  sacred  to  transfer  all  possessions. 

Ihid.  aa?.  Therefore,  if  the  defendant  pleads  the  livery  and  seisin  of 

Litt.  ^365.  tlie  plaintiff;  the  plaintiff'  cannot  reply  that  the  livery  was  con- 
xlitional,  without  shewing  the  deed  ;  inasmuch  as  the  plaintiff  is 
estopped  to  defeat  his  own  livery  by  a  naked  averment  and  parol 
evidence  only. 

Co.  Litt.  2a6.        But  the  jury  are  not  estopped  on  the  general  issue,  from  find- 

Litt. }  366.  ing  such  a  conditional  feoffment,  for  the  jury  are  men  of  the 
neighbourhood  that  ai'e  supposed  to  be  present  at  the  solemnity, 
and  they  are  sworn  ad  veiitatem  dicendam^  and  therefore  they 
cannot  be  estopped  from  finding  the  truth  of  the  matter,  and,  by 
consequence,  may  exhibit  the  condition  on  the  feoffment. 

But  since  the  use  of  these  solemnities  before  the  men  of  the 
country  had  ceased,  by  allowing  secret  liveries  only  in  the  pre- 
sence of  two  witnesses,  therefore  the  statute  of  frauds  and  per- 
juries hath  enacted,  that  no  leases,  estates,  or  interests  of  freehold, 
or  for  a  term  of  years,  or  uncertain  interest  (not  being  copyhold) 
shall  be  assigned,  granted,  or  surrendered,  unless  it  be  by  deed 
or  note  in  writing,  under  the  hand  of  the  party  or  his  agent 
thereunto  lawfully  authorized  in  writing,  or  by  act  and  operation 

of 
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of  law ;  so  that  by  this  statute  the  ceremony  of  livery  only  is  not  Buck's  case, 
sufficient  to  pass  estates  of  freehold  or  terms  for  years.     But  it  is  Trin.  i7£>i. 
not  necessary  to  set  forth  such  contract  on  the  pleadings,  for  they 
are,  as  they  were  i'ormerly,  Jcoffcivit  et  demisit, 

A  man  may  plead  a  condition  to  determine  an  estate  for  years,  Co.  Litt.  225. 
without  deed ;  for  this  begins  without  any  Hvery,  and  therefore  Litt.  (J  365. 
the  party  is  not  estopped  by  any  notorious  ceremony  from  averring 
the  condition. 

But,  where  a  man  sets  out  a  feoffment,  the  other  party  may 
reply,  that  it  was  by  deed,  and  shew  the  condition,  for  then 
there  is  an  estoppel;  and  so  the  matter  is  in  equal  balance,  and 
therefore,  must  be  determined  according  to  truth. 

adly.  Of  things  lying  in  grant,  —  And  these  are  all  rights,  as 
lairs,  markets,  advowsons,  and  rights  to  lands^  where  the  owner 
is  out  of  possession  ;  and  these  being  rights,  they  cannot  posoibly 
pass  by  investiture  of  the  possession,  because  they  cannot  pos- 
sibly be  delivered  over,  or  possessed,  and  therefore  they  must 
pass  by  the  next  sort  of  grants  that  holds  the  second  place  in 
point  of  solemnity,  and  that  is  by  grant  under  the  hand  and  seal 
of  the  party. 

Now  a  person  that  claims  any  thing  lying  in  grant,  must  show 
his  deed  from  the  partv  that  had  the  original  grant,  or  otherwise 
he  must  prescribe  in  the  thing  he  pretends  to,  and  the  prescrip- 
tion, being  immemorial  and  supposing  a  grant,  supplies  the  place 
of  the  grant. 

He  also  that  has  a  particular  estate,  by  the  agreement  of  the  10  Co.  94. 
parties,  must  shew  not  only  his  own  conveyance,  but  the  deed* 
paramount ;  for  there  can  be  no  titJe  made  to  a  thing  in  agree- 
ment, but  by  shewing  such  agreement,  and  the  particular  tenant 
ought  to  covenant  to  have  the  power  of  the  deeds,  inasmuch  as 
he  has  no  title,  unless  he  can  derive  the  estate  that  arises  in 
agreement,  up  to  the  first  original  grant. 

But,  where  any  person  claims  any  estate,  by  particular  act  in  10  Co.  93^ 
law,  there  he  may  make  his  claim  without  shewing  the  deeds ; 
as  tenant  in  dower,  or  by  elegit,  or  the  guardian  in  chivalry, 
may  claim  an  estate  in  a  thing  lying  in  grant  without  the  deed ; 
for  when  the  law  creates  an  estate,  and  yet  doth  not  give  the 
particular  tenant  the  property  of  the  deeds,  it  must  be  allowed 
that  the  estate  be  defended  without  them,  otherwise  the  creation 
i>f  the  estate  were  altogether  in  vain. 

So,  they  may  plead  a  condition  without  shewing  the  deeds,  Co,  Litt.  %%$" 
because  they  claim  an  estate  by  the  act  of  the  law,  and  therefore 
are  not  estopped  by  the  livery ;  so  that  they  may  claim  an  estate 
defeated  by  the  condition  without  a  deed.  Also,  they  are  not 
supposed  to  have  the  deeds  and  muniments  of  the  estate,  and 
therefore  for  the  reason  formerly  given,  may  do  it  without  deed. 

But  tenant  by  the  curtesy  cannot  claim  an  estate  lying  in  to  Co.  94.    ^ 
grant,  without  deed,  because  he  has  the  property  in  and  custody  JTb^J^^jq^o!^* 
of  the  deeds,  in  right  of  his  wife,  and  that  property  cannot  be  J}^  ^  ^^^^  ' 
devested  out  of  him,  during  the  continuance  of  his  estate.  not  warrant 

this  distinction  between  tenant  in  dower,  and  tenant  by  the  curtesy  generally,  but  only  in  the 
case  of  a  release  made  to  the  wife. 

U3  So 
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lo  Co.  94.  So  also  he  cannot  defeat  an  estate  of  freehold  witliout  shewing 

CoXiti.aa6.a.  the  deed,  nor  can  the  lord  by  escheat  do  it  without  shewing  the 
deed ;  for  the  act  of  livery  is  an  estoppel  that  runs  with  the  land, 
and  bars  all  persons  to  claim  it,  by  virtue  of  any  condition  with- 
out the  condition  appears  in  a  deed;  for  the  notoriety  and  so- 
l^nnity  of  the  act  is  that  which  makes  it  obligatory  to  all  persons, 
so  that  they  cannot  impeach  it,  without  shewing  a  precedent 
title,  for  that  livery  cannot  be  defeated,  but  by  shewing  some- 
thing equally  notorious ;  and  since  in  both   these  cases  the  cus- 
tody  of  the   deeds  resides   with  them,    they   must   shew  the 
condition. 
Co.  Litt.  267.        So  that  the  general  rule  is,  where  any  person  ought  to  have 
10  Co.  94.  b.     the  custody  of  the  deeds,  there,  where  such  person  is  compelled 
to  shew  his  title,  he  ought  to  make  a  profert  of  those  deeds  to 
the  court ;  for  every  man  ought  to  have  his  deeds,  and  cannot 
take  advantage  of  his  own  negligence  in  losing  them ;  therefore 
in  the  case  formerly  put,  of  tenant  for  life,  the  remainder  in  fee, 
and  a  release  is  made  to  him  in  remainder,  in  such  case  tenant 
for  life  ought  to  make  a  profert  of  the  deed,  for  in  this  case 
they  have  both  parts  of  the  same  feud,  and  therefore  tenant  for 
life  is  supposed  to  be  equally  entitled  to  tlie  deeds  as  he  in 
remainder. 
Co.  Litt.  ta6.        But,  where  a  person  is  an  utter  stranger  to  any  deed,  there, 
Styl.  Ilcgr.        in  pleading,  he  is  not  compelled  to  shew  it ;  for  where  he  is  not 
*°-5'  supposed  by  the  law  to  have  the  custody  of  the  deeds,  he  cannot 

be  compelled  in  pleading  to.shew   such  deeds  to  the  court,  for 
that  were  to  compel  the  party  to  impossibilities. 
Co.Litt.iz6.a.       As,  if  a  man  mortgageth  his  land,  and  tlie  mortgagee  leaseth 
tlie  land  for  years,  reserving  a  rent,  and  then  the  condition  is 
performed,  the  mortgagor  re-enters ;  the  lessee  in  bar  of  an  ac- 
tion  of  debt  shall   plead   tlie  condition  and  re-entry,  without 
shewing  the  deed,  for  the  lessee  was  never,  nor  could   be,  en- 
titled to  the  custody  of  the  deed,   and  therefore  it  were  altoge- 
ther unjust  to  compel  him  to  produce  it. 
Co. Litt.  226.        So,  if  a  man  bring  apicecijie  against  A.,  he  shall  plead  that 
he  was  only  a  mortgagee,  and  that  the  mortgage  was  satisfied, 
so  that  he  hath  no  longer  seisin  of  the  estate,  and  this  without 
shewing  the  deed ;  for  upon  performance  of  the  condition,  the 
property  of  the  deed  was  no  longer  in  the  mortgagee,  but  it 
ought  to  be  re-bailed  to  the  mortgagor,  and  having  no  longer 
any   title  to  the  deed,    he  may  plead  the .  condition,  without 
shewing  it. 
10  Co.  94.  So,  in  an  action  of  waste,   or  in  discharge  of  the  arrears  of 

rent,  the  tenant  pleads  a  grant  of  the  reversion  and  attornment, 
after  such  waste  committed,  or  such  arrear  due,  the  tenant  can- 
not shew  the  grant,  causa  qua  supj-a. 
5  Co.  74.  b.  A  deed  enrolled  must  be  offered  to  the  court  in   pleading, 

tliough  the  deed  be  enrolled  in  the  same  court  in  which  the  plea 
is  depending,  for  this  is  no  record  but  a  deed  recorded  ;  for  a  re- 
cord must  be  the  act  of  the  court,  and  therefore  the  decisions  of 
justice  by  the  court,  that  lie  as  precedents  for  future  observ- 
ation, 
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atiod)  are  tlie  record  of  tlie  court;  and  letters  patcmt,  wbicli  arc 
the  king's  acts,  are  the  highest  sort  of  records;  but  n  deed  en- 
rolled is  only  a  private  act  of  the  party  authenticated  in  court. 
-And  from  thence  this  difierence  is  drawn,  that  letters  patent  en- 
rolled in  the  same  court,  or  records  of  the  same  court,  need  not 
be  proffered  to  the  court,  but  a  deed  enrolled  must;  for  all  re- 
cords that  are  publick  acts,  and  that  lie  for  the  direction  of  the 
court,  in  matters  of  judicature,  must  be  taken  notice  of,  and 
therefore  they  need  but  refer  to  it  with  apioitt  patetpet'  recordtnuy 
for  the  court  will  take  notice  of  the  course  and  orders  of  court, 
upon  reference  to  them  ;  but  deeds  are  no  more  than  the  private 
act  of  the  parties  authenticated  by  the  court,  and  they  do  not 
lie  for  the  direction  of  the  court,  but  take  hold  of  its  authority 
to  give  them  credit;  and  therefore  the  court  doth  not  take 
notice  of  them,  unless  they  be  pleaded.  But  the  letters  patent  'o  Co.  9a. 
of  another  court  the  court  doth  not  take  notice  of,  unless  they  Stra.jao- 
be  offered ;  for  since  they  are  none  of  the  records  that  are  di- 
rected to  this  court  of  justice,  it  is  not  the  office  of  the  court  to 
take  notice  of  them,  and  therefore  it  is  their  duty  to  offer  them 
as  they  do  all  other  allegatioiis. 

To  a  deed  acknowledged  in  court,  a  man  cannot  plead  non 
est  factum,  for  being  done  in  the  court,  the  truth  of  the  fact  is 
so  far  to  be  credited,  that  he  shall  never  deny  the  deed ;  but  he 
may  avoid  the  operation  of  the  deed  by  pleading  riens  passu  par 
le  fait,  for  that  doth  not  impeach  the  credit  of  the  court  in 
which  it  was  acknowledged. 

Since  the  term,  tp  avoid  the  entering  up  the  several  continu-  5  Co,  74,  75. 
ances  of  business,  is  reckoned  as  one  continued  law-day,  there- 
fore deeds  pleaded  shall  be  in  the  custody  of  the  law  during  the 
whole  term,  this  being  considered  as  the  day  wherein  they  are 
pleaded ;  and  being  then  before  the  court,  any  body  may  take 
advantage  of  them.  But  since  they  belong  to  the  custody  of  the 
party,  ii^  the  deed  be  not  denied,  it  shall  go  back  to  the  party, 
after  the  term  is  over,  and  then  nobody  can  take  advantage  of 
it,  without  a  new  profert ;  for  then  it  is  not  before  the  court ; 
and  therefore  the  plaintiH'  in  the  King's  Bench  may  take  the  ad- 
vantage of  a  condition  in  a  deed  in  his  replication,  because  it  is 
et  pra:dictus  A,  dicit,  as  of  the  same  term ;  but  he  cannot  take 
advantage  in  a  replication  of  a  deed  in  the  Common  Pleas,  be- 
cause they  enter  an  imparlance  to  another  term  :  but,  where  the 
deed  comes  in,  and  is  denied,  it  remains  in  court  for  ever,  be- 
cause that  is  the  only  point  in  debate  on  which  the  decision  of 
the  court  is  founded,  and  therefore,  like  all  other  decisions,  it 
must  remain  among  the  other  records  of  the  court ;  and  because 
it  is  tied  up  to  this  court,  and  is  impossible  to  be  removed,  it 
shall  be  pleaded  in  another  court  without  shewing. 

As  no  party  shall  take  advantage  of  his  own  negligence,  in  Co.  Litt.  %%6^ 
not  keeping  his  deeds,  which  in  all  cases  ought  to  be  fairly  pro-  ^  Stra.  1186. 
duced  to  the  court;  so  his  adversary  shall  not  take  any  advan-  ^^^ 
tage  of  his  violent  detaining  of  them ;  for  the  one  by  a  violent 
taking  away  of  the  deeds  gives  a  just  excuse  to  the  other  for  not 

.  U  4  having 
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having  them  at  command,  and  no  man  can  ever  make  any  ad- 
Vantage  of  his  own  injury ;  and  therefore  it  is  a  good  plea  for 
one  party  to  say,  that  the  other  entered  and  took  away  the  chest 
wherein  the  deeds  were. 

t!i'Oi  ja.  3a.  In  an  action  of  debt  upon  a  bond,  it  is  matter  of  substance  to 

make  a  profert  of  the  deed,  because  this  is  the  contract  on  which 
the  court  are  to  found  their  judgment,  and  therefore  it  ought 
to  be  exhibited  to  the  court. 

a  Sauhd.  402.         It  is  not  matter  of  substance  to  shew  letters  of  administration ; 

3  Keb.  61.        for  whether  they  are  legally  granted  or  not  belongs  to  the  spi- 

t!resdv"madT'  ^^^^^^  courts,  who  are  governed  by  the  rules  of  the  civil  law,  and 

inatter  of         therefore  their  legality  cannot  be  weighed  at  common  law,  since 

form  by  4  Ann.  it  has  different  measures  of  judicature; 

c.  16.  §  I.  and 

faiust  be  speciaily  demurred  to.j| 

Evidence  of  Deedsi 

io  Cor.  9z.  Secondly,  of  giving  deeds  in  evidence  to  the  jury,  —  Ana  heri^ 

"•  93-  the  general  rule  is,  that  where  any  tl)ing  is  to  be  proved,  the 

deed  itself  must  be  given  in  evidence,  and  not  the  copy  of  it  * 
and  the  deed  nmst  regularly  be  proved  by  one  witness  at  least. 
Mich.  1718.  in       This  is  now  to  be  understood  where  the  deed  is  of  a  late  date  j 
Wie  fexch.  ;;6r  for  if  tiie  deetl  be  of  thirty  years'  standing,  which  now  makes  an 
urmm,  ancient  deed,  and  the  person  to  whom  the  deed  was  made,  or 

those  deriving  under  liim,  have  been  in  possession  under  the 
deed,  such  ancient  deed  shall  be  read,  without  proofj  though  the 
witness  to  it  be  alive.  And  this  the  Lord  Chief  Baron  Gilbert 
declared  to  be  the  rule  of  evidence  at  nisi  prius.  And  if  the 
))erson  to  whom  the  deed  was  made  hath  been  in  possession  of 
the  lands  contained  in  the  deed,  such  possession  shall  be  pre- 
sumed to  be  undier  the  ancient  deed,  unless  the  contrary  be 
proved. 

First,  the  deed  ought  to  be  given  in  evidence,  and  not  the 
copy  only,  for  tholigli  in  records  the  copy  was  admitted  in  evi- 
dence, yet  the  law  will  not  regularly  allow  it  in  private  deeds, 
for  they  are  not  within  the  same  reason  as  copies  of  records,  for 
a  record  is  fixed  in  a  certain  place,  and  therefore  the  original 
tan  not  be  had,  and,  by  consequence,  the  copy  is  the  best  evi- 
dence. 

But  deeds  arc  only  private  evidences,  and  not  fixed  or  con- 
fined to  a  cerVaili  place,  but  are  lotlged  in  the  custody  of  the 
party,  and  not  of  the  laW,  and  therefore  they  must  be  produced 
in  evidence ;  for  the  law  requires  the  best  evidence  which  the 
nature  of  the  thing  is  capable  o\\  and  the  deed  is  much  better 
evidence  than  the  copy  of  it ;  for  the  rasure  and  interlineation 
that  might  vacate  the  deed,  might  appear  in  the  deed  itself;  and 
the  very  offering  a  copy  carries  a  presumption,  as  if  the  original 
were  defective,  and  therefore  the  copy  is  not  to  be  admitted. 
Besides,  since  the  deeds  are  in  the  custody  of  the  party,  the 
deeds  themselves  must  be  produced ;  for  a  man  cannot  make  his 
io\m  fault  in  losing  the  deeds  any  part  of  his  excuse. 

But 
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But  there  are  some  exceptions  out  of  this  general  rule. 

1st,  And  that  is  where  they  prove  the  deeds  themselves  to  be  lo  Co.  92. 
V)urnt,  for  the  proof  of  this  matter  will   excuse  the  deed  frOm  ^*  93*  Mod.  4. 
being  produced  to  the  juiy.     But,  notwithstanding,  a  profert  is  pi   *i.  *We^ 
necessary  to  the  court,  for  there  is  that  conveniency  in  keeping  have  already 
to  known  rules,  that  they  cannot  be  broken,  though  they  tend  to  seen  that  a 
tfie  mischief  of  particular  persons ;  and  there  cannot  be  a  more  ^Ij^^i  n\ay  be 
convenient  rule,  than  that  the  cause  of  every  complaint  oUght  fos^andd^e- 
to  be  shewed  to  the  court.  stroyed  by 

time  and  accident  without  a  profert.    Read  t«  Brookman,  3  f.  R.  151* 

Now  to  prove  the  import  of  the  deed,  that  it  was  in  such  A 
liouse,  and  that  the  house  was  burnt,  is  the  best  evidence  that 
can  be  had  of  such  Aeoily  and  gives  reasonable  grounds  for  the 
jury  to  find  it. 

2dly,  A  copy  of  ti  deed  is  good  evidence,  where  the  deed  is  Mod.  a66. 
in  the  defendant's  hands,  and  he  will  not  produce  it;  for  when  Gilb.  Ev.  13* 
the  original  is  in  the  defendant's  hands,  the  copy  is  the  best  g^fj°"x][unt. 
evidence.     For  the  presumption  that  opposes  the  copy  is,  be-  ^q^^  ' 
cause  the  original  deed  is,  or  ought  to  be,  in  the  party's  hands 
that  would  produce  the  copy.     Now  that  presumption  is  de- 
stroyed where  the  plaintiff  proves  the  deed  itself  to  be  in  the 
hands  of  the  defendant,  for  then   it  cannot  be  presumed  that 
there  was  any  better  evidence,  or  that  there  was  any  interline* 
ation  that  obliged  the  plaintiff  to  cover  it ;  for  if  the  copy  were 
not  perfect  and  exact,  it  would  be  overthrown  by  the  defendant's 
producing  the  original. 

A  cojiy  of  an  agreement  between  the  abbot  of  Qiiarre?-  and  Bunb.  191. 
the  monks  of  Li/ra  was  produced  in  evidence;  to  which  it  was 
objected  that  it  could  not  be  read,  being  neither  a  record  nor  a 
puhlick  instrument.     But  a  copy  of  the  Oxford  statute  (a)  was  (a)  This  &ta- 
exhibited,  forbidding  any  book  to  be  taken  out  of  the  Bodleian  *l!^^'i  j*u  ^"^'' 
library :  and  then  the  court  allowed  the  copy  of  this  agreement,   Y)een  proved 
though  they  considered  it  as  not  within  the  general  rules  of  evi-  by  a  sworn 
dence,  but  received  it  on  the  very  particular  circumstances  of  copy, 
this  case. 

But  the  copy  of  a  deed  must  be  proved  by  a  witness  that  com-  See  Mod.  4. 
pared  it  with  the  original,  for  there  is  no  proof  of  the  trutli  of  94."4.6^od. 
the  copv,  or  that  it  hath  any  relation  to  the  deed,  unless  there  ^^^\  *    ?^^ 
be  somebody  to  prove  its  comparison  with  the  original.  104. 

Where  the  effect  or  contents  of  a  deed  are  proved,  and  where  Vaugh.  77. 
•tlie  deed  is  afterwards  given  in  evidence,  and  they  disagree, 
thei'e,  the  deed  itself  shall  control  the  other  evidence.  So  it  is, 
where  the  jury  on  a  special  verdict  collect  the  contents  of  a  deed, 
and  yet  afterwards  find  the  deed  in  hcec  verba ;  the  court,  there, 
is  not  to  regard  the  collection  they  have  made  of  the  substance 
of  the  deed,  but  the  deed  itself;  for  that  collection  derives  its 
authority  from  the  deed,  and  therefore  must  of  itself  fail  and 
come  to  nothing,  when  it  is  opposite  to  the  deed  of  which  it  i$ 
a  collection. 

3dly,  Where 
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3dly,  Where  the  possession  has  gone  along  with  any  deed  for 
many  years,  there,  a  very  old  copy  of  the  deed  may  be  given 
in  evidence,  with  proof  also  that  the  original  is  lost.  And  that 
is  according  to  the  rule  of  the  civil  law,  Si  velustate  temporis  et 
judiciarid  cognitione  sint  rohoratcE ;  for  possession  could  not  be 
supposed  to  go  along  in  tlie  same  manner,  unless  there  had 
been  originally  such  a  deed,  and  so  executed  as  the  copy  men- 
tions ;  and  the  copy  cannot  be  supposed  to  be  only  offered  in 
evidence  to  avoid  sight  of  the  original,  since  it  is  so  ancient, 
that  the  antiquity  alone  prevents  all  suspicion  of  its  being  coun- 
terfeit, and  the  antiquity  is  known  from  the  ancientness  of  the 
possession.     But, 

Q.U.  Whether  such  a  copy  shall  be  received  without  the  proof 
of  its  being  a  true  copy,  by  comparison  with  the  deed  itself? 
Gilb.Ev.  86.  4thly,  The  inspection  of  a  deed  enrolled  shall  be  given  in  evi- 
^  ^^  K  }^^^  '  dence.  Where  the  deed  needs  enrolment,  there,  the  enrolment 
Tn.pcr  Pais,  ^^  the  sign  of  the  lawful  execution  of  such  deed,  and  the  officer 
355.Salk.a80.  appointed  to  authenticate  such  deed  by  enrolment  is  also  em- 
Notwithstand-  powered  to  take  care  of  the  fairness  and  legibility  of  it,  and 
oFbar^ainTnd  ^^^^^'^^^^^  ^  copy  of  such  enrolment  must  be  sufficient;  for  when 
sale  enrolled  the  law  hatli  appointed  them  to  be  made  publick  acts,  the  copy 
have  fre-  of  such  publick  acts  shall  be,  like  all  other  publick  acts,  a  suffi- 
qiiently  in  cient  attestation. 
trials  at  Nisi 

Prius  been  given  in  evidence  without  being  proved ;  yet  the  law  may  well  be  doubted.  In 
support  of  the  practice,  tlie  case  of  Smartle  and  Williams  in  Salk.  280.  is  much  relied  on  ;  but 
that  case  is  wrong  reported;  for  it  appears  by  3  Lev.  387.  that  the  acknowledgment  was  by 
the  bargainor,  and  so  it  is  stated  in  Salk.  MSS.  Besides,  it  appears  from  both  the  books  that 
it  was  only  a  term  that  passed,  and,  consequently,  it  was  no  enrolment  within  the  statute. 
Bull.N.P.  Z55,  ^56. 

5  C0.54.  Style,  But,  where  a  deed  needs  no  enrolment,  there,  though  it  be 
445.Keb.j17.  enrolled,  i\\e  inspeximiis  of  such  enrolment  is  no  evidence,  be- 
^"  S^lk^%"'  cause  since  the  officer  hath  no  authority  to  enrol  it,  such 
a  Vern.  47^1.°*  ^-'^^'ohnent  cannot  make  it  a  publick  act,  and,  consequently, 
591.  However,  cannot  entitle  the  copy  to  be  given  in  evidence,  because  such 
though  the  practices  may  be  improved  to  very  ill  purposes;  for  then,  if  the 
deed  needs  no  j^^^j  ^^^^  doubtful,  it  were  but  to  enrol  it,  and  bring  the  copy 
if  it  be  enrol-  ^^  inspection  of  it  in  evidence,  and  thereby  avoid  the  giving  in 
led,  it  is  now    evidence  a  deed  that  was  anyway  suspicious. 

the  practice  to  admit  it  in  evidence  without  proof  of  its  execution,  i  Ventr.  296,  297. 
In  the  case  of  Smartle  and  Williams,  Salk,  280.  the  deed  did  not  need  enrolment,  yet 
being  enrolled  on  the  acknowledgment  of  the  btu-gainor,  it  was  read  against  him  without 
being  proved.  Bull.  N.  P.  256.  ||It  would  seem,  tliat  a  copy  of  an  enrolment  of  a  bargain 
and  sale  of  freehold  in  lands,  ^c.  is  as  good  evidence  as  the  original  itself;  but  that  a  copy  of 
the  enrolment  is  not  evidence  of  a  bargain  and  sale  of  a  chattel  interest,  or  of  the  contents  of 
any  other  deed  enrolled  for  safe  custody,  except  as  against  the  party  acknowledging  the  deed  j 
and  that  against  such  party,  and  against  all  claiming  under  him,  a  copy  of  the  enrolment  of 
any  deed  is  admissible  in  evidence.  Ph.  Ev.  ^^is-  Lady  Holcroft  v.  Smith,  2  Freem.  259. 
Se«j4  East,  231.  2  Taunt.  5.  and  Hobhouse  v.  Hamilton,  i  Sch.&  Lefr.  207.  See  also  tit. 
"  Bargain  and  Sale"  supra.\\ 

Style,  44|.     »      But  the  inspeximus  on  an  ancient  deed  may  be  given  in  evi- 
dence, though  the  deed  need  no  enrolment ;  for  an  ancient  deed 

may 
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may  be  easily  supposed  to  be  worn  out  or  lost,  and  the  offering 
the  insj}exinms  in  evidence  induces  no  suspicion  that  the  deed  is 
doubtful;  for  it  hath  a  sanction  from  antiquity,  and  if  it  had 
been  ill  executed,  it  must  be  supposed  to  be  detected  when  it  was 
newly  made.  ^  ' 

5thly,  the  recital  of  one  deed  in  another  is  no  evidence  of 
the  deed  recited,  though  the  deed  containing  the  recital  be  well 
proved,  because  there  still  wants  an  attestation  of  the  first  deed. 
But,  if  the  person,  objecting  to  the  evidence  of  tl;e  recited  deed,  jj  Ford  v.  Gray, 
claims  under  the  person  who  executed  the  deed  that  recites  the  i  Sulk.  28^|| 
former  deed,  the  reciting  deed  is  evidence  against  him  of  the  , 

reality  of  the  recited  deed,  because  he  that  claims  under  me 
stands  in  my  place,  and  therefore  what  is  evidence  against  me, 
must  be  evidence  against  him. 

Thus  in  the  case  of  Fitz-Gerald  and  Eustace ;  Etistace^  the  Mich.  1718. 
plaintiifj  claimed  in  equity  a  debt  on  the  defendant's  estate,  by  in  the  Ex- 
virtue  of  a  power  reserved  in  the  grandfather's  settlement  on  the  ^l^^?"7j Vef 
defendant's  father,  to  charge  the  estate  for  payment  of  debts  and  g^aron.  Gilb. 
younger  children's  portions.     There,    defeiulant  objected  that  Ev.  87. 
there  were  not  proper  parties,  because  the  grandfather  had  made 
a  mortgage,  pursuant  to  that  power,  to  one  Cox  who  was  not 
party  to  the  bill,  and  did  not  produce  the  original  mortgage,  but 
only  an  assignment  thereof  to   IVyhrantSy  to  which  the  grand- 
fether  was  party ;  yet  the  court  allowed  it  to  be  evidence  of  the 
original   mortgage,    because   the   plaintiffs   claimed    under   the 
grandfathei'  who  was  party  to  the  assignment. 

And  in  the  following  case,  the  recital  of  a  bond  in  a  deed  exe-  Marchioness 
cuted  by  the  same  party  who  was  the  obligor  in  the  bond,  was  of  Annandalc 
allowed  to  be  sufficient  evidence  of  the  bond.     A,  gave  a  bond  ^^^"^\* 
to  B,  for  payment  of  2000/.  within  a  year  after  his  death,  he  nseealsoShel- 
having  seduced  her  and  had  a  child  by  her,  and  afterwards  -4.  ley  v.  Wright, 
by  deed-poll  reciting  that  he  had  given  such  bond,  agreed  the  Willes,  ii.|| 
2000/.  should  be  laid  out  in  an  annuity  for  the  use  of  B,  and  the 
child  for  their  lives.     A,  died.     B.  sued  the  administratrix  on. 
the  bond,  but  there  being  only  one  witness  to  it,  and  (though 
his  hand-writing  was  proved,  yet)  he  swearing  that  he  did  not 
see  the  bond  sealed  and  delivered,  B,  was  nonsuited,  upon  which 
she  brought  her  bill  to  be  paid  out  of  the  assets.     Lord  ChaJi. 
Kijig  held,  that  the  recital  in  the  deed  that  A,  had  given  such  a 
bond  was  sufficient  evidence  of  there  having  been  such,  that  it 
was  a  confession  by  the  obligor  himself,  and  stronger  than  a  ver- 
bal confession,  being  under  his  hand  and  seal ;  and  His  Lordship 
decreed  accordingly. 

II  Where  an  examined  copy  of  a  deed  cannot  be  had,  parol  Ph.  Ev.  347. 
evidence  may  be  given  of  its  contents.     But  a  ground  must  be 
laid  for  the  introduction  of  such  evidence.     If  it  be,  that  the  R.  v.  Castle- 
original  has  been  lost,  it  must  be  shewn  that  all  due  inquiry  has  ton,  6  T.R. 
been  made,  and  the  person,  into  whose  possession  it  has  been  ^^^<;      1' ulgg 
last  traced,  should  be  called  to  give  some  account  of  it.     But,  if  \  gott.  ^^^^ 
such  person  be  dead    and  he  had  staled,  in  answer  to  inquiries  R.  v.  W»t 

made 
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iliding  lof 
Yorkshire, 
Ph.  Ev.  348v 
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EVIDENCE. 

made  of  him  In  his  lifetime  respecting  it,  that  it  was  clesti*oyerf 
while  in  his  possession,  any  further  search  would  be  unnecessary. 
If  there  have  been  two  or  more  parts  of  a  deed  executed,  the  loss 
or  destruction  of  all  the  parts  should  be  proved  before  the 
secondary  evidence  can  be  received.  The  original  deed  tod 
should  be  proved  to  have  been  duly  executed,  unless  such  proof 
would  be  dispensed  with  if  the  original  itself  were  produced,  or 
unless  the  want  of  the  original  is  occasioned  by  the  default  of  the 
other  party,  in  which  case  the  execution  may  reasonably  be  pre- 
sumed against  him.  Where  an  oHginal  note  of  hand  is  lost, 
a  copy  cannot  be  read  in  evidence,  unless  thfe  note  is  proved  to 
be  genuine. 

Proof  by  a  witness,  that  the  paper  in  question  was  thrown 
aside  as  useless,  and  that  he  believes  it  to  be  lost  or  destroyed, 
will  be  sufficient  to  let  in  the  secondary  evidence.  And  where 
it  appeared,  that  the  defendant  had  acknowledged  the  receipt  of 
a  lettei-  of  a  particular  date,  whicli  he  refused  to  produce  at  the 
trial,  an  entry  in  a  letter-book  (purporting  to  be  a  copy  of  a 
letter  of  the  same  date  ftom  the  plaintiff  to  the  defendant,  and 
inserted  by  a  deceased  clerk,  who  kept  the  book  according  to 
the  course  of  business,  and  with  great  punctuality)  was  admitted 
as  evidence  of  the  contents  of  the  letter  in  question.  || 

2dly,  As  to  the  second  part  of  the  rule,  the  deed  must  be 
proved  to  the  jury  by  one  witness  at  least;  for  though  the  deed 
be  produced  under  hand  and  seal,  and  the  hand  of  the  party 
that  executes  the  deed  be  proved,  yet  this  is  no  full  proof  of 
the  deed,  for  the  delivery  is  necessary  to  the  essence  of  the  deed, 
and  the  deed  takes  effect  from  the  delivery,  so  that  unless  the 
delivery  be  proved,  there  is  no  perfect  proof  of  the  deed,  and 
there  is  no  proof  of  the  delivery  but  by  a  witness  who  saw  the 
delivery. 

II  So  strictly  is  this  rule  obsen'ed,  that  an  acknowledgment  of 
the  obligor  himself  {a)  that  he  executed  a  bond,  and  even  an 
admission  (b)  by  the  defendant  in  an  answer  to  a  bill  filed 
against  him  for  a  discovery,  will  not  dispense  with  the  testimony 
of  the  subscribing  witness.  The  rule  is  precisely  the  same, 
whether  the  acknowledgment  is  offered  as  evidence  against  the 
party  himself,  who  made  it,  or  against  a  third  person ;  or 
whether  the  deed  is  an  existing  instrument,  (c)  or  cancelled  ;  or 
whether  it  is  the  foundation  of  the  action,  {(I)  or  comes  in  colla- 
terally as  part  of  the  evidence  in  the  cause.  And  this  rule  applies 
to  all  written  instruments,  which  are  attested ;  as,  if  an  attested 
notice  to  quit  {e)  has  been  given  to  the  defendant,  which  it  be- 
comes necessary  to  prove  in  an  action  of  ejectment,  the  sub- 
scribing witness  must  be  called  to  prove  it  or  his  absence  must 
be  accounted  for :  it  is  not  enough  to  prove  that  it  was  served 
on  the  tenant,  that  he  read  it,  and  did  not  object  to  it.  If  in- 
deed a  party  to  a  suit  agrees  that  the  other  party  shall  act  upon 
the  instrument,  as  if  the  witness  were  produced,  that  will  dispense 
with  his  testimony. 


If 
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If  the  attesting  witness  is  dead,  or  blind,  (a)  or  incompetent  to  {a)  Wood  v. 
give  evidence,  from  insanity,  [h)  from  infamy  of  character,  (c)  or  ^^ury,  i  Ld, 
from  interest  acquired  after  the  execution  of  the  deed,  {d)  or  if  f^Ym  ^Abr 
he  is  absent  in  a  foreign  country,  {e)  or  out  of  the  jurisdiction  of  tit.  Evidence, 
tlie  superior  English  courts,  so  as  not  to  be  amesnable  to  their  (T.  b.  48.) 
process,  {/)  or  if  he  cannot  be  found  after  strict  and  diligent  P'-  ^*-  ^"^- 
inquiry,  {g)  in  all  these  cases,  proof  of  his  hand-writing  will  be  g^-^J'   o^^  ^^' 
sufficient  [)roof  of  the  execution  ;  and  that  without  proof  of  the  (c )  Jones  v, 
hand-writing  of  the  party  to  the  deed,  {h)  Mason,  %  Str. 

^n-  (rf}Go85 
V.  Tracey,  i  P.  Wms.  287.  Godfrey  v.  Norris,  i  Str.  34.  Swre  v.  Bell,  5  T.  R.  371.  (e)  Cogh- 
lan  V.  Williamson,  Dougl.  93.  Wallis  v.  Delancey,  7  T,  R.  266.  Adam  v.  Kerr,  i  Bos.  & 
Pull.  361.  (/)  Prince  v.  Blackburn,  a  East,  250.  {g)  Anon.  12  Mod.  607.  per  Holt  C.  J.  Cun-  ' 
liffe  V.  Sefton,  2  East,  183.  Crosby  v.  Percy,  i  Taunt.  365.  Parker  v.  Hoskins,  2  Taunt.  223. 
Wardel  v.  Fermor,  2  Campb.  282.  {h)  Prince  v.  Blackburn,  iibi  supra,  Adam  v,  Kerr,  -lUn 
supra.     Wallis  v.  Delancey,  ttbi  supra.     Lord  Kent/on  contra. 

But,  if  there  is  no  subscribing  witness  on  the  deed,  or  (which  Ph.  Ev.  363. 

is  in  fact  the  same)  the  subscribing  witness  denies  having  any  (»)  Grellier  v. 

knowledge  of  the  transaction,  (/)  or  the  name  of  a  fictitious  Neale,Peake*» 

person  is  inserted  ;  (k)  or,  if  the  attesting  witness  was  interested  Ley  v.  Ballard 

at  the  time  of  the  execution  of  the  deed,  and  continues  so  at  the  3  Esp.  N.P.C. 

time  of  tlie  trial ;  (/)  or,  if  the  person,  who  has  put  his  name  as  173-    Fitz- 

subscribing  witness,  did  so  without  the  knowledge  or  consent  of  geraldv.Ehee, 

the  parties ;  {m)  or,  if,  after  diligent  inquiry,  nothing  can  be  Lemoif  v.  ^^ 

heard  of  the  subscribing  witness,  so  that  he  can  neither  be  pro-  Dean,  Id,  636. 

duced  himself,  nor  his  hand-writing  proved ;  or,  if  at  the  time  "•  SeePhippi 

of  the  execution  he  was  of  such  an  infamous  character,  as  to  v.  Parker, 

make  him  incompetent  to  give  evidence :  in  all  these  cases,  the  contra. 

execution  may  be  proved  py  proof  of  the  hand-writing  of  the  (k)  Fassett  v. 

party  to  the  deed ;  or  by  any  person  present  at  the  execution.  Brown, 

though  his  name  is  not  indorsed  as  witness ;  (n)  or  by  proof  of  ^  p^p 

an  admission  of  the  party  himself,  tliat  he  executed  die  deed,  (a  g^^g  yf 

The  proof  of  the  party's  hand- writing  is  a  sufficient  ground  for  Bell,  ubi  supra. 

presuming,  that  the  deed  was,  as  it  purports  to  be,  sealed  and  (^)  M'Craw  v. 

delivered,  (o)  ^!?t^> 

^  '  3  Campb.  23a. 

4  Taunt.  220.  (n)  Cora.  Dig.  tit.  Evidence,  (B.  3.)  (o)  Grellier  v.  Neale,  ubi  supra.   Biurowes 

V.  Lock,  10  Ves.  474. 

In  the  case  of  a  deed  executed  in  the  East  Indies,  and  attested 
by  a  witness  resident  there,  the  stat.  26  G.  3.  c.  57.  §  38.  enacts, 
^'  that  it  shall  be  sufficient  to  prove  the  hand-writing  of  the  party 
"  to  the  deed,  and  of  the  attesting  witness,  and  that  the  witness 
"  is  resident  in  the  East  Indies.'* 

Signmg  was  not  an  essential  part  of  a  deed  at  common  law ; 
though  the  legislature  has  since  made  it  as  necessary  as  scaling. 
But  even  now,  that  all  deeds  are  signed,  the  old  form  of  attest- 
ation obtains,  viz.  "  sealed  and  delivered  by  the  party  in  the  ^ 
"  presence  of  us  ;"  to  which  memorandum  the  witnesses  set  their 
names.  It  has  been  lately  questioned,  whether  where  a  power  is 
required  to  be  executed  by  a  deed  signed  and  attested  by  wit- 
nesses, it  is  well  executed  by  a  deed  with  this  old  form  of  attest- 
ation, in  which  the  fact  of  signature  is  omitted.     And  the  Court 

of 
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(a)  Wright  v.  of  Comdbn  Pleas,  {a)  dissent.  Mansfield  C.  J.,  have  holden  that 
T\^keford,  {^  f^  ^^^^  a,nd  their  opinion  has  been  adopted  in  two  subsequent 
17  yTs^'aka.'    ^^^^^  ^^^  ^y  ^^^^  Court  of  King's  Bench.     These  decisions  have 

(b)  Doe  V.  induced  the  legislature  to  pass  an  act  to  amend  the  law  in  this 
Peach, 2  M.&  respect;  and  by  54  G.  3.  c.  168.  it  is  enacted,  '•'  that  every  deed 
^' f/^i  ^^'*^^^  "  or  other  instrument  already  made  with  the  intention  to  execute 
Vm!^&^s!'ci2.  "  ^"^  power,  authority,  or  trust,  or  to  signify  the  consent  or 
See  this  ques-  "  direction  of  any  person,  whose  consent  or  direction  might  be 
tion  very  ably  «  necessary  to  be  so  signified,  should  (if  duly  signed  and  exe- 
discussedby  «<  cufed,  and  in  other  respects  duly  attested)  be  from  the  date 
hirXreatise^of  "  ^^^^'^0^?  ^"^  SO  as  to  establi;^h  derivative  titles,  if  any,  of  the 
Powers,  and  "  same  validity  and  effect,  and  no  other,  at  law  and  in  equity, 
see  also  his  "  and  proveable  in  like  manner,  as  if  a  memorandum  of  attest- 
^^^^  n^^h^'^a  "t  "  ^^^^"  ^*  signature,  or  being  under  hand,  had  been  subscribed 
in  the  same  "  ^7  ^^^  witness  or  witnesses  thereto  ;  and  the  attestation  of  the 
book,  p.  231  "  witness  or  witnesses  thereto,  expressing  the  fact  of  sealing,  or 
10250.  — The  «  of  sealing  and  delivery,  without  expressing  the  fact  of  signing 
occasioned  b  "  "^  ^"^  ^^^^^  ^^^'"^  ^^  attestation,  sliall  not  exclude  the  proof  or 
theTeci'sions^   "  the  presumption  of  signature." 

in  Wright  v.  Wakeford  and  Doe  v.  Peach,  yet  treats  the  points  as  doubtful,  and  recognizes 
the  established  practice  in  these  cases  to  be,  to  express  the  facts  of  sealing  and  delivery  only 
in  the  memorandum  of  attestation. 

M'Queen  v.  Where  the  deed  executing  the  po^er  was  required  to  be 

iarquhar  signed  in  the  presence  of  witnesses,  but  tliey  were  not  required 

es.  4  7.     ^^  iittest  the  signature,  and  the  word  "  signed"  was  omitted  in 
the  attestation  ;  but  in  the  body  of  the  deed  actually  exccutcnl, 
it  was  stated  to  be  signed  by  the  donee  in  the  presence  of  the 
witnesses,  according  to  the  power ;  Lord  Eldnu  said,  that  upon 
the  question,  whether  after  execution  it  ought  to  be  taken  that 
the  donee  did  sign  in  the  presence  of  the  witnesses  attesting  the 
sealing  and  delivering,  there  would  be  a  miscarriage  in  a  judge 
directing  a  jury,  if  tliat  fact  was  found,  not  to  presume  that  the 
deed  was  signed  in  the  presence  of  the  same  witnesses  as  it  pro- 
fessed to  be.     That  attestation  thcreibre,  Jie  added,  was  good. 
17  Ves.  45;.     And  His  Lordship  has  since  observed,  that  he  thought  this  case 
rightly  decided.     That  was  the  case  of  powers  to  be  executed  in 
the  presence  of  witnesses ;  and,  in  one  instance,  with  this  farther 
requisite  expressed,  to  be  attested  by  witnesses.     The  powei', 
actually  exercised  by  the  deed,  upon  which  the  question  arose, 
was  to  be  exercised  in  the  presence  of  witnesses.     The  deed, 
said  to  be  an  execution  of  the  power  ujion  the  face  of  it,  was  ex- 
pressed to  be  executed  in  the  presence  of  the  witnesses ;  and  so 
far  from  determining,  that  attestation  of  the  sealing  was  attest- 
ation of  the  signing,  I  merely  said,  added  His  Lordship,  there 
would  be  a  miscarriage  in  a  judge,  if  he  did  not  direct  the  jury 
to  presume,  tfiat  the  deed  waij  signed,  as  it  professed  to  be,  on 
the  face  of  it,  in  the  presence  of  the  witnesses,  who  attested  the 
staling  and  delivery ;  a  way  of  putting  it,  that  so  far  from  de- 
ciding, expressly  avoided,  the  question,  whether  attestation  of 
tlie  sealing  tuid  delivery  is  to  be  taken  as  attestation  of  the 
signing  also. 

Although 
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Although  sealing  be  essential  to  the  validity  of  a  deed,  yet  any  Perk,  c.t, 
teal  may  be  useil,  and  any  number  of  persons  may  use  the  same  §  i.m-   Ball  t. 
seal,  or  one  may  seal  for  the  rest  with  their  consent,  and  the  ^^"Jjerville, 
deed  will  be  as  binding  as  rf  every  one  had  put  his  several  seal.     ^    *    '^  '^' 

Where  a  bond,  having  been  executed  by  A,  and  attested  by  Parke  v. 
one  witness,  was  carried  into  an  adjoining  room,  and  shewn  to  Mears,  i  Bos. 
B,  who  was  desirt^d  to  attest  it  ako,  which  he  accordingly  did  in  p.^^p^*  ^J^* 
the  presence  of  A.,  and  it  appeared  that  B.  knew  A,'s  hand-  ^^  J'J  ^* 
writing,  and  that  A,  knew  he  was  acquainted  with  it,  and  that 
B,  himself  had  acknowledged  the  instrument ;  it  was  holden  that 
the  whole  might  bo  considered  as  one  transaction,  and  that  there 
was  sufficient  proof  of  the  execution. 

So,  where  the  subscribing  witness  to  a  deed  beins  called,  Grelllcr  v. 
said,  that  she  did  not  see  it  executed,  but  that  the  defendant  Nei>le,Peiike'» 
brought  it  to  her,  and  desired  her  to  put  her  name  to  it  as  a  ^- 1  •  ^-  ^46. 
subscribing  witness,  which  she  did ;  this  was  tleemed  sufficient 
proof  of  the  execution. 

M'itnesses  are  not  to  prove  instruments  by  a  general  phrase ;  Burrowes  v. 

not  merely  to  say  that  they  were   present   at  the  execution.  Lock,  xq  \&k 
that  they  saw  the  party  execute;  but  they  must  state  circum-  ^'^°' 

stances,    what  actually  passed,   that  the  deed  was  sealed  and 

delivered,  or  the  will  signed,  published,  and  declared  in  their 

presence.  || 

But  to  the  above  rule  there  are  several  exceptions. 

First,  if  the  deed  be  (a)  forty  years'  old,    it  may  be   given  Trin.  Ass.  in 

in  evidence,  without  any  proof  of  the  execution  of  it,  for  the  Kent,  1700. 

witnesses   cannot  be   supposed  to  live  above  forty  years,   and       ''^'^^  £^ 

forty  years  is  proof  sufficient  of  a  })rescription ;  for  the  age  of  a  ioi.'pi.4o. 

man  is  no  more  than  sixty  years,  and  a  man  is  supposed  to  be  Sic!.  146.  Co. 

twenty  years  before  he  is  of  age  sufficient  to  understand  the  Litt.  6.  b. 

nature  of  right  and  wrong,  and  the  general  forms  of  contracting;      Keb  8  6 

so  that  after  forty  years,  the  witness  must  be  supposed  to  be  gj^^  j,^  * 

dead  ;  {b)  and  therefore  since  no  person  living  can  be  supposed  2  Mod.  320. 

to  be  coeval  with  such  deeds,  therefore  they  may  be  offi?red  in  323-   .1  Salt. 

evidence  without  proof.  ^^^-  ^^^^^^^' 

reduced  to  thirty  years,  (b)  || Suppose  the  witness  to  be  alive,  and  in  a  state  to  be  produced, 
Yates  J.  would  not  let  him  be  called,  considering  the  limit  as  fixed  beyond  which  proof  of 
execution  would  not  be  required.  March  v.  Cobnett,  a  Esp.  N.P.  C.  65.  But  Perrott  B. 
held  that  he  must  be  produced,  the  rule  being  founded  only  on  a  presumption,  which  of 
course  must  fall,  when  the  contrary  is  made  to  appear.  Rees  v.  Mansel,  Selw.  N.  P.  A9'i^\\ 
An  ancient  writing  (not  being  a  deed)  proved  to  have  been  found  amongst  deeds  and  muni- 
ments of  an  estate,  may  be  given  in  evidence,  although  the  due  making  of  it  cannot  be  ascer- 
tained ;  for  it  is  difficult  to  develop  ancient  facts,  and  finding  these  instruments  and  memoriiils 
in  such  a  place,  affords  a  presumption,  tliat  they  were  fairly  obtained,  and  preserved  for  use. 
Tr.  per  Pais,  370.  |j Forbes  v.  Wall,  i  Esp.  N.'P.  C.  278.  Some  account  ought  to  be  given 
of  the  place  where  they  were  found.  Bull.  N#  P.  2$^,  But  this  rather  applies  to  those 
oiiscs,  where  the  character  and  authenticity  of  old  writings  depend  in  some  degree  on  the 
nature  of  the  place  or  custody  in  which  they  have  been  kept ;  for  where  the  old  instru- 
ment purports  to  belong  to  the  party  producing  it  in  evidence,  it  will  be  admitted  without 
>iiewhig  where  it  has  been  kept.  R.  v.  Ryton,"5  T.  R.  259.  R.  v.  Netherthong,  a  M.  &  S. 
337>  338.11  But  an  admittance  into  a  tenement,  holden  of  a  manor,  purporting  to  be  uadef 
the  steward's  hand,  though  above  fort;^  years  old,  was  rejected  in  evideoce,  because  they 
could  not  prove  the  steward's  hand.    Fort.  43. 

But 
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Ass.  l^o%,  per       But  it  has  been  ruled,  that  if  a  deed  be  forty  years  old,  and 
Hasset,  possession  have  not  gone  along  with  the  deed,  some  account  of 

the  deed  ought  to  be  given,  because  the  presumption  fails  that 
was  raised  in  behalf  of  such  deeds,  where  there  is  no  possession  5 
for  it  is  no  more  than  old  parchment,  if  no  account  of  its  execu- 
tion be  given, 
Trin.  Ass.  But,  if  there  be  any  blemish  in  the  deed,  by  rasure  or  inter* 

I7CX),  inKent.  lineation,  then  the  deed  ought  to  be  proved,  though  it  be  forty 
years  old :  if  the  witnesses  be  living,  it  ought  to  be  proved  by 
the  witnesses ;  but,  if  the  witnesses  be  dead,  the  hands  of  the 
witnesses  should  be  proved ;  for  though  there  must  be  (as  is  said) 
a  presumption  in  favour  of  the  deed  when  it  was  worn  out  of  the 
memory  of  the  witnesses,  yet  that  presumption  is  encountered  by 
another  presumption  from  the  blemishes  of  the  deed  itself,  and 
therefore  the  credit  of  the  deed  ought  to  be  restored  by  the  proof 
of  the  execution  of  it. 
Chattle  and  So  that  if  the  deed  imports  a  fraud,  as,  where  a  man  conveys 

Pound,  Hil.      a  reversion  to  one,  and  afterwards  conveys  it  to  another,  and 
Ass.  1 701,  in     ^i^g  second  purchaser  proves  his  title,  there,  the  first  deed  must 
be  proved,  though  forty  years  old ;  for  the  presumption  from  the 
antiquity  of  the  deed  is  destroyed  by  an  opposite  presumption ; 
for  no  man  shall  be  supposed  to  be  guilty  of  so  manifest  a  fraud  ; 
and  therefore  here  also  the  credit  of  the  first  deed  must  be 
restored,  by  proving  a  fair  execution  of  it. 
Ro.  Rep.  13  a.       If  a  deed  of  feoffment  be  proved,  and  the  possession  have 
Tri.  per  Pais,    gone  along  with  the  deed,  there,  the  livery  shall  be  presumed, 
440.  455'  though  it  be  not  proved  ;  for  when  there  has  been  possession  in 

the  manner  which  the  deed  sets  forth,  it  founds  a  very  strong 
presumption,  that  such  possession  was  delivered  in  that  man- 
ner; for  that  there  should  be  a  contract  to  transfer  posses- 
sion, and  that  possession  should  go  according  to  that  contract, 
are  such  concurring  circumstances  as  cannot  be  accounted  for, 
ynless  the  possession  was  transferred  according  to  the  contract, 
^nd,  consequently,  the  livery  and  seisin  must  be  supposed  by 
the  jury. 

J3ut,  if  possession  have  not  gone  along  with  the  deed,  then  the 
livery  must  be  proved  upon  the  feoflPmcni ;  for  since  the  livery  is 
to  give  the  possession  on  the  deed,  where  no  possession  is,  the  pre- 
sumption is,  that  there  was  no  livery,  and,  consequently,  the 
livery  must  be  proved  to  encounter  that  presumption. 
Ro.  Rep.  132.        But,  if  the  jury  find  the  deed  of  feoffment,  and  that  the 
Tri  ^;cr  Pais,     possession  hath  gone  along  with  the  deed,  yet  the  judges,  upon 
'**°*  such  finding,  cannot  adjudge  it  a  good  conveyance,  for  the  jury 

are  judges  of  the  fact,  and  what  is  probable,  and  what  is  impro- 
bable ;  the  court  are  only  judges  of  what  is  law,  and  have  nothing 
to  do  with  anv  probabilities  of  fact ;  therefore  it  is  the  jury  only 
that  are  to  make  the  conclusions  and  deductions  as  to  the  truth 
of  the  fact ;  the  court  cannot  make  any  conclusions  or  deductions 
of  the  truth  of  facts,  if  they  are  not  drawn  by  necessary  conse- 
quence out  of  the  words  of  the  verdict ;  for  to  the  court  the  rule 
ii  Dc  non  ajpparentihus  et  non  existentihus  eadem  est  ratio  ;  therc- 

16  fore 
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fore  thej'  cannot  conclude  that  there  was  a  lawful  conveyance, 
unless  the  jury  find  the  delivery  of  the  deed^ 

A  deed  of  teoffment  without   livery  may  be  given  in  evidence  Trlper  Pais, 
as  a  release ;  for  where  the  party  is  in  possession  already,  the  454- 
deed  only  will  be  a  sufficient  contract  to  transfer  a  right. 

Secondly,  A  dfed  may  be  given  in  evidence,  on  a  rule  of  court  i  Sid.  269. 
without  proving  it;  for  the  consent  is  conclusive,  and  the  jury  '^^-P^rPais, 
are  only  to  try  such  facts  as  are  in  issue  between  the  parties. 

It  has  been  holden,  that  a  deed  which  comers  out  of  the  hands  Rex  v.  In- 

of  the  opposite  party  after  notice  to  prcnluce  it,  must  prim  a  Jet  a' e  vt^f^"^^*!^ 

be  taken  to   be  duly  executed,  and  is  to  be  received  in  evidence  ^  ^  It ^41' 

without  proof  of  the  execution ;  for  the  other  party  not  know-  and  the  cases 

ing  who  are  the  subscribing  witnesses,  cannot  come  prepared  at  there  cited. 

the  trial  to  prove  the  execution.     |jBut  this  decision   has  been  Gordon  v. 

overruled.     In    general,   an    instrument  produced"  at  the  trial  Stereten, 

by  one  party  in  consequence  of  notice  from  the  other  party  must  ^Vefherst^^' 

be  proved  by  the  party  calling  for  it  by  the  subscribing  wit-  y  Edington   *" 

nesses,  as  in  ordinary  cases.     It  is  only,  where  the  party  out  of  2  Campb.  94. 

whose  possession  the  instrument  comes,  takes  a  beneficial  interest  i^)  Scarce  v. 

under  it,  that  the  necessity  of  proof  is  dispensed  with  (a).    The     ?.?^^'  , 

.  •       .         ,         ,  *ii-       i-       I      •       '  •    •  n  2  iaunt.  6a. 

objection  that  the  party  calling  tor  the  instrument,  is  ignorant  01  (m  Cooke  v. 

the  names  of  the  attesting  witnesses,  and  therefore  cannot  come  Stocks, 
prepared    to   })rove  it,  may  be  obviated  by  procuring  a  rule  of  '  Tidd's  Pr. 
court,  or  a  judge's  order,  to  inspect  the  instrument  before  the  gi^^^^ 
trial.  (*)  II  Porter/* 

I  Taunt.  386.  In  this  last  case,  the  plaintiff  had  comnxenced  an  action  of  covenant  on  an 
indenture  ot"  assignment  of  lease,  one  part  only  of  which  had  been  executed,  and  that  was  in 
the  hands  o{  the  defendant ;  and  the  Court  of  Common  Pleas  granted  the  plaintiff"  a  rule  for 
reading  and  taking  a  copy  of  that  part.  So,  Bateman  v.  Phillips,  4  TaunL  157.  King  v. 
King,  Id.  666.  But  these  decisions  have  been  considered  as  supportable,  (if  they  can  be 
supported  at  all,)  only  upon  this  principle,  that  the  person  called  upon  for  the  production  of 
the  instrument  held  it  as  a  trustee  for  the  other  party ;  a  principle,  however,  which  would 
seem  not  to  apply  to  the  case  of  Bateman  v.  Phillips  And  therefore,  where  an  instrument  was 
executed  by  two  parties,  each  keeping  one  part,  and  the  one  was  lost,  the  Court  of  C.  P.  re- 
fused to  compel  the  other  party  to  produce  his  part,  in  order  to  support  an  action  against 
him  on  the  instrument.     Street  v.  Brown,  i  Mar&h.  610. 

As  to  Razure^  Interlineation,  and  Addition, 

Formerly,  if  there  were  any  razure  or  interlineation,  the  10  Co.  92. 
judges  determined  upon  the  profert  of  the  deed  and  view  of  it, 
whether  the  deed  was  good  or  not ;  for  the  very  contrivance  of 
those  solemn  contracts,  such  as  deeds  are,  and  their  preference 
to  verbal  contracts,  was  founded  on  this,  that  the  intent  of  the 
parties  is  there  manifestly  settled  in  express  words,  and  notori- 
ously authenticated,  and,  there,  such  contracts  are  totally  re- 
ferred to  the  court,  if  the  ti'uth  of  the  solemnities,  viz,  of  the 
seal,  and  of  the  delivery,  be  admitted,  and  therefore  must  be 
dissolved  by  a  contract  of  equal  solemnity,  because  how  they  are 
destroyed  and  avoided,  must  appear  to  the  same  judges  that  are 
by  the  law  to  determine  of  them.  From  hence  also  it  came  to 
pass,  that  if  a  deed  was  razed  or  interlined,  they  adjudged  it  a 
void  deed,  because  it  did  not  certainly  appear  to  the  court,  who 
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'were  judges  of  those  solemn  contracts,   whether  the  mind  o? 
the  party  was  contained  in  such  a  mangled  contract  or  not. 

But,  as  the  manner  of  conveyancing  swelled  from  short 
little  deeds  to  large  and  voluminous  ones,  so  vast  room  was  left 
to  the  misprisions  of  the  clerks,  that  must  be  amended,  or  the 
deed  with  greater  labour  and  expence  of  time  written  over 
agaift ;  from  thence  the  court  thought  it  necessary  not  to  dis- 
charge the  deeds  razed  or  interlined  as  void,  upon  the  demurrer ; 
but  they  referred  to  the  jury  upon  the  issue  o^  7wn  est  factum^ 
whether  the  deed,  thus  razed  and  interlined,  was  the  individual 
contract  delivered  by  the  parties. 

If  a  deed  be  altered  by  a  stranger  without  the  consent  of  the 
obligee,  in  a  point  not  material,  this  doth  not  avoid  the  deed ; 
but  otherwise  it  is,  if  it  be  altered  by  a  stranger  in  a  point  ma- 
terial ;  for  the  witnesses  cannot  prove  it  to  be  the  act  of  the  party 
that  sealed  and  delivered  it,  when  there  is  any  material  differ- 
ence from  the  sense  of  the  contract.  But,  if  the  contract  con- 
tain the  sense  of  the  parties,  the  witnesses  may  well  swear  it  to 
be  their  act ;  for  an  immaterial  alteration  doth  not  change  the 
deed,  and,  consequently,  the  witnesses  may  attest  that  very  deed 
without  danger  of  perjury. 

But,  if  the  deed  be  altered  by  the  party  himself,  though  in 
a  point  not  material,  yet  it  will  avoid  the  deed ;  for  when  the 
party  himself  makes  any  alteration  in  his  own  deed,  it  discharges 
the  contract;  for  the  contract  hath  the  whole  form  from  the 
words  of  the  obligor :  now  when  the  obligee  undertakes  to  sup- 
ply it  with  new  words,  and  to  alter  those  the  party  hath  fixed 
upon,  this  is  (according  to  the  rules  of  law,  which  takes  every 
man's  own  act  most  strongly  against  himself,)  a  new  making  and 
a  new  framing  of  the  contract,  and  for  a  man  to  contract  with 
himself  is  utterly  void  and  ineffectual. 

Another  reason  of  this  interpretation  of  law  might  be,  to  add 
a  sanction  to  deeds,  that  persons  who  had  them  in  their  custody, 
might  not  alter  them  for  fear  of  destroying  their  own  securities. 

If  there  be  several  covenants  in  the  deed,  and  one  of  them  be 
altered,  this  desti'oys  the  whole  deed ;  for  the  deed  is  but  a  com- 
plication of  all  the  covenants,  so  that  the  deed,  which  is  the 
whole,  cannot  be  the  same,  unless  every  covenant  of  which  it 
consists  be  the  same  also. 

All  interests,  that  pass  without  deed,  would  pass,  though  the 
deed  was  afterwards  interlined  or  altered  [a) :  yet  the  interest 
once  vested  did  not  thereby  return  back  again,  since  the  deed  is 
not  absolutely  necessary  to  the  passing  of  the  interest,  but  is 
only  evidence  that  it  was  passed.  But  by  the  statute,  it  is  ne- 
cessary to  shew  a  writing  under  the  hands  of  the  parties. 

If  there  be  blanks  left  in  an  objigation  in  places  material,  and 
filled  up  afterwards  by  the  assent  of  the  parties,  yet  the  obliga- 
tion is  void ;  for  where  there  is  a  material  part  of  the  contract 
added  after  the  sealing  and  delivery,  it  is  not  the  same  contract 
that  was  sealed  and  delivered.  But,  if  there  be  a  blank  left  in 
an  obligation,  and  filled  up  afterwards  with  something  immate- 
rial, this  doth  not  avoid  the  contract. 

As, 
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As,  if  a  bond  was  made  to  C  with  a  blank  left  for  Christian  Ro.  Rop.  39, 

names  and  addition,  which  is  afterwards  filled  up  by  the  assent  40. 
of  the  parties,  yet  this  is  a  void  bond. 

But,  if  any  material  part  of  the  contract  be  added  after  seal-  Zouch  v. 

ing  and  delivery,  yet  if  it  is  in  effect  the  same  contract,   it  shall  ^W>  Vent, 

not  be  avoided  by  these  additions.  ^^^' 

As,  if  A,  with  a  blank  lefl  after  his  name,  be  bound  to  B^  ibid,    a  Lev. 
and  after  C.  be  added  as  a  joint  obligor,  yet  this  does  not  avoid  ^s-  S.C.  but 
the  bond,  because  this  does  not  alter  the  contract  of  ^.,  for  he  P"^^  '^  "P^" 
was  bouud  to  pay  the  whole  money  without  such  addition.  of  all  the  par- 
ties.    2  Keb.  872.  881.  S.  C.     Vide  Moore,  547.  619.  835.  Cro.  EUz.  617. 

Where  a  thing  lies  in  livery,  a  deed  formerly  sealed  may  be  Palm.  403. 

given  in  evidence  relatinff  to  it,  though  the  seal  be  afterwards  J?^";  ^^'  a  r> 
^  /r    I'       1      •  111^  />!•  1        •  Vent.  14.  S.C 

torn  oft;  for  the  mterest  passed  by  the  act  of  livery  that  mvests  ^Keb.  556. 

the  party  with  the  possession,  and  the  possession  that  was  once  S.C.    But  see 

transferred  by  the  livery  doth  not  return  back  again,  though  the  "<^w  ^^^  ^^^' 

deed  was  cancelled  ;  and  the  deed  is  only  an  evidence  of  trans-  ^"^'^      traiuis. 

ferring  possession,  for  by  the  act  of  livery  the  possession  passes, 

and  the  deed  without  the  seal  (the  livery  being  indorsed)  is  an 

evidence  of  such  possession.     80,  if  the  conveyance  was  made 

by  lease  and  release,  the  uses  were  once  executed  by  the  statute, 

and  do  not  return  back  again  by  cancelling  the  deed. 

But,  if  a  man  shews  a  title  to  a  thing  lying  in  grant,  there  he  3  Bulst.  79. 

fails,  if  the  seal  be  torn  off  from   his  deed;   for  a  man  cannot 

shew  a  title  to  a  thing  lying  in  solemn  agreement,  but  by  solemn 

agreement,  and  there  can  be  no  solenm  agreement  without  a 

seal ;  so  that  possession  {a)  alone  is  no  good  title,  since  the  thing  (a)  But  from 

itself  doth   not  lie  in  possession  but  in  agreement ;  therefore  a  possession  a 

man  cannot  claim  a  title  to  a  water-course,  but  by  deed  and  ^^^^^  ^^l  ^ 

1  ,  ^  J  presumed, 

under  seal. 

Where  a  coiitract  creates  an  obligation,  it  cannot  be  pleaded,  ^  R0.Rep.39, 
if  the  seal  be  taken  off;  for  the  seal  is  the  essential  part  of  the  ^°'    ^^"'iV 
deed,  and  without  a  seal  it  is  no  longer  a  deed,  ndr  to  be  pleaded,  ^g^  '^^^  ^' 
nor  given  in  evidence  as  a  deed,  unless  in  the  case  above  men- 
tioned, where  the  interest  vests,  though  the  deed  hath  no  con- 
tinuance :  but,  where  the  deed  is  necessary  to  be  shewn,  in  order 
to  acquire  the  interest,  there,  it  must  have  the  essentials  of  a 
deed,  when  it  is  shewn  as  such. 

If  an  obligation   were  sealed  when  pleaded,   and  after  issue  Owen,  8  Cro. 
joined  the  seal  be  torn  off,   yet  shall  the  plaintiff  recover  his  Eliz.  120. 
debt,  because  the  deed  when  profcred  to  the  court  was  in  the  ^  ^'  ^^9-  fa- 
custody  of  the  law,  and  therefore  the  law  ought  to  defend  it :  i)ye"r,%^pK 
besides,  the  truth  of  the  plea,  which  is  to  be  proved,  must  have  12, 13.    Co^ 
relation  to  the  time  when  the  issue  was  taken,  and  at  the  time  Litt.  283.  a. 
of  the  issue  it  had  the  essentials  of  a  good  deed,  and  therefore  ^"^^^r^^^r^* 
that  is  sufficient  to  maintain  the  issue.  ^^**     ^\  if^* 

39,  40.     2  ItU. 

Abr.  29. 
Also,  if  the  seal  of  a  deed  be  broken  ofi'  in  court,  it  shall  aln^t.  676, 
there  be  enrolled  for  the  benefit  of  the  parties,  because  where 

X  2  any 
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any  thing  is  impaired  under  the  custody  of  the  law,  it  shall  be 
restored  by  the  benignity  of  the  law  as  far  as  possible. 
Nov,  it2.  If  there  be  a  joint  contract  or  obligatiion,  and  one  of  the  obli- 

a  Ro.  Rep.  30.  gQj-^s  seaj^  be  torn  off,  it  destroys  the  obligation,  because  they 
40.  5  Co.  23.  a.  YfQi\i  bound  as  one  person,  and  if  one  be  discharged,  the 

Cro.  Eliz.  546.       ,  ^     *      J     ur      1 

Doct.  Placit.     other  cannot  stand  obliged. 
5160.  a6z,  263.  Poph.  161. 

5  Go.  23.  a.  ^ut,  if  two  persons  be  bound  severally,  there,  if  the  seal  of 

Cro.  Eliz.  546.  one  of  the  obligors  be  broken  off,  yet  the  obligation  continues 

Ro.  Rep.  40.     in  the  other,  because  there  are  several  contractors,  and  se\^ral 

^      Cro^EHz   contracts,  and  therefore  by  destroying  the  obhgation  of  one  of 

408.  546.  576^  them,  the  obhgation  of  the  other  is  not  taken  away. 

II  Co.  »8.  b. 

Doct.  Placit.  260,  262,  263. 

March.  29.  But,  if  two  men  are  bound  jointly  and  severally,  and  the 

a  Show.  29-  seal  of  one  of  them  is  torn  off,  this  is  a  discharge  of  the  other, 
for  the  manner  of  the  obligation  is  discharged  by  the  act  of  the 
obligee,  and  therefore  that  is  (according  to  the  rule  of  law,  that 
construes  every  man's  own  act  most  strongly  against  himself)  a 
discharge  of  the  obligation  itself.  Besides,  since  both  are  jointly 
bound  as  one  person,  the  discharge  of  one  of  them  is  a  dis- 
charge of  both  ;  a  satisfaction  is  supposed  by  the  very  cancelling 
of  it  to  be  given  for  the  whole  debt,  and  no  obhgation  can  rest 
upon  the  other.] 

(G)  Whether  Parol  Evidence  is  to  be  admitted  to 
explain  what  appears  on  the  Face  of  a  Deed  or 
Will. 

5  Go.  68.  a.  b.  T^^  seems  to  have  been  agreed  as  a  general  rule,  even  (a)  before 
8  Co.  155.  a.  ^j^g  statute  of  frauds  and  perjuries,  that  no  parol  evidence 

(a)  For  tliis  could  be  admitted  to  controul  what  appeared  on  the  face  of  (b)  a 

vide  tk.  Agree-  deed  or  will,  not  only  from  the  danger  of  perjury,  but  from  (c)  a 

THertts.    (6)  As  presumption,  tltat  whatever  tlie  jDarties  at  that  time  had  in  con- 

^emfa  gene-  templation,  was  all  reduceil  into  writing. 

ral  rule,  that  nothing  can  be  admitted,  though  sworn  by  witnesses  of  the  best  credit,  that 
contradicts  them;  for  being  things  of  the  greatest  credit,  they  can  only  be  questioned  hy 
matters  of  equal  notoriety  with  themselves.     Ro.  Abr.  757.    (c)  Vide  Verii  ^6^. 

a  Vem.  98.  But  this  rule  has  received  a  relaxation,  especially  in  the  couils 

?^'i,r^-^'  of  equity,  where  a  distinction  has  been  taken  between  evidence 

that  a  doctrine  *^^^^  ^^^^^'  ^^  offered  to  a  jury,  and  evidence  to  inform  the 
oftliissort,  conscience  of  the  court,  viz.  that  in  the  iirst  case  no  such  evi- 
that  the  court  dence  should  be  admitted,  because  the  jury  might  be  inveigled 
might  receive  thereby ;  but  that  in  the  second  it  could  do  no  hurt,  because  the 
which  thev  ^ourt  were  judges  of  the  whole  matter,  and  could  distinguish 
thought,  ac-  ^'hat  weight  and  stress  ought  to  be  laid  on  such  evidence, 
cording  to  the  strict  rules  of  law,  ought  not  to  be  offered  to  a  jurj^,  did  at  one  time  prevail. 
But  evidence  which  ought  not  to  be  received  as  between  the  parties,  to  give  a  construction 
to  a  written  instrument  that  is  brought  in  di9()ute,  seems  to  be  no  more  admissible  by  a  court, 
than  by  a  jury.  In  the  several  cases  in  Vernon,  here  referred  to,  the  court  refused  to  receiv- 
the  evidence.    aH.  Bl.524.lj 

14  Also, 
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Also,  to  ascertain  a  fact,  parol  evidence  hath  b^en  admitted  5  Co.  68.  Lord 
to  explain  the  intent  of  the  testator :  as,  where  the  testator  had  ^^r^u^Jg^^^g^^^* 
two  sons  both  named  Jofm,  and  he  devised  lands  to  his  son  -/^/J^^  ^^. 
Mm  («),  here  parol  evidence  was  admitted,  to  shew  which  of  biguity;  the 
his  sons  he  meant ;  and  it  being  proved,  thai  one  of  his  sons  of  words  thera- 
that  name  had  been  absent  several  years  beyond  sea,  and  that  the  ^f^'^?^^^ 
testator  apprehended  tiiat  he  was  dead,  the  devise  was  held  good,  -J^j^rt  an  am- 
and  that  the  other   should  take;   for  without  such  evidence  the  biguity;  but 
will  must  be  void.  the  ambiguity 

ariseth  from  something  dehors,  some  collateral  matter  out  of  the  instrument  itself.  ^^^  ^^ 
such  ambiguitv  is  made  to  appear  by  parol  evidence,  parol  evidence  must  be  admitted  to  ex- 
plain it,  as  well  as  to  raise  it.  See  Bac.  Max.  Re^.as.]  ||So,  where  the  devisor  made  one 
will  in  1752,  and  another  in  1756,  without  disposing  of  his  personalty,  or  appointing  execu- 
tors by  either;  and  by  a  codicil  (reciting  that  hy  his  last  urUl,  dated  in  1752,  he  had  made  no 
disposition  of  his  personalty,)  disposed  of  it,  and  appointed  executors ;  it  was  holden,  that 
there  was  no  latent  ambiguity  so  as  to  let  in  parol  evidence  to  shew  that  the  testator  intended 
bv  the  codicil  to  confirm  the  will  of  1756,  and  not  to  republish  that  of  1752-  Lord  Wai- 
pole  V.  Earl  Choliaoiuleley,  7  T.  R.  138.  But  a  blank  in  a  will  for  the  devisees  name 
is  an  apparent  ambi-rnity,  and  parol  evidence  cannot  be  admitted  to  shew  what  person  j> 
name  the  testator  intended  to  insert.  Baylis  v.  Attorney  General,  2  Atk.  239.  Castle- 
don  V.  Turner,  3  Atk.  257.  Hunt  v.  Hort,  3  Br.  Ch.  Rep.  311.  But  on  a  bequest  to  a 
person,  whose  surname  was  mentioned  with  a  blank  left  for  the  christian  name,  the  party 
who  claimed  the  le^acv,  was  allowed  not  onlv  to  prove  acts  of  kindness  and  constant  attec- 
tion  on  the  part  of  the  deceased,  but  to  shew  further  that  the  testator  had  said,  "  he  would 
"  provide  for  him,  and  that  he  had  left  him  something  by  his  will."  Price  v.  Page,  a  Ves. 
680.  And,  where  only  one  initial  appeared  in  the  will,  (the  bequest  being  to  "  Mrs.  U. 
without  any  other  descriotion,)  the  Cliancellour  referrred  it  to  the  Master,  to  receive  eyi- 
dt'rice  to  shew  who  was  the  person  intended  to  be  described  by  that  initial.    Abbot  v.  Massie, 

'.\>s.  148.11 

So,  where  J.  S.  devised  all  his  household  goods,  as  'woollen,  Abr.  Eq.  230- 
linefi,  pfwter,    and  brass  'w/iatsotve?',  except  a  tnink  under   the  ^^^\  '^°"^*  j 
chamher-windrnv ,-  and  the  question  was,   whether  the  parol  proof  q^^^^  ^  Vern. 
of  the  person  who  drew  the  will  should  be  admitted  to  explain  ^17. 
these  words;  my  Lord  Keeper  thought  it  might,  notwithstand- 
ing  the   statute  of  frauds  and  perjuries ;  for  here,  it  neither 
adds  to,  nor  alters,  the  will,  but  only  explains  which   of  the' 
meanings  shall  he  taken ;  as,  in  case  of  a  devise  to  son  John, 
when  the  testator  had  two  of  the  same  name ;  and  here  the  word 
as  may  be  a  restriction ;  or,  if  the  following  words  be  as  parti- 
cular instances,  it  may  not  restrain  the  word  "johatsoever  ,•  and  he 
thought  the  words  imported  to  carry  all  the  household  goods. 
And  of  that  opinion  was  the  Master  of  the  Rolls;  and  the  proof 
was  read  accordingly. 

[So  where  J.  S,  being  seised  in  fee  of  a  real  estate  as  heir  on  Harris  r. 
-vthe  part  of  his  mother's  mother,  and  being  also  seised  in  fee  of  ^^f^^V  °^ 
a  small  estate  as  heir  to  his  own  father,  devised  all  these  lands  ^^  p^\Vms. 
to  trustees  and  their  heirs  in  trust  to  pay  several  annuities  and  135. 
charities ;  after  payment  of  which  he  devised  the  residue  of  the 
rents  and  profits  of  the  premises  to  his  own   right  heirs  of  his 
mother's  side  for  ever  ;  and  the  question  was,  whether  the  heir 
of  the  mother's  father,  or  the  heir   of  the  mother's  mother  was 
entitled  to  the  residue  of  the  rents  and  profits ;  parol  evidence 
was  admitted  to  shew,  which  heir  of  the  mother's  side  was  in- 
tended. 

X  3  Again, 
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Hodgson  V.  Aprain,   R,  //.  devised  to  the  ilcfcndant  several  eloscs  oii  the* 

lIotl^Hon»  V;duc  o\' 6oL  per  nnnum^  P'*y''^K  \ool,  lie  owed  to  ,/.  .V.,  and  loo/. 

?>    rh'  ^^^       lie  owed  by  bond  (o  onv  S/taw  ,-  and  devised  sonir  snudl  lef^acics, 
]^/(j^  '  and  gave  nil  tli(?  rest   of  his  personal  (estate  to  the  plaint ifls,  lib 

liieees.     It  liaj)|)ened  that  the  loo/.  due  on  bond  was  not  due  ta 
S/iaw,  but  was  the  money  oil'  Alice  Becky  then  the  wife  of  one  /'# 
By  reason  of  this  mislakr,  the  devisee  of  the  land  refused  to  pay 
the   jog/.     'J'lie  plaintill' examined //r/n;<;// who  drew  the  will, 
and  deposed   that  the  testator  deelared,  he  meant  the  loo/.  due 
to  the  person  who  married  Mrs.  Beck  of  Linroln  .-  and  another 
witness  deponed,  that  he  meant  the  bond  for  which  (\  was  bound, 
as  his  surety :   Decreed  for  the  plaintiffi  first  at  the  Rolls,  and 
ailcrwards  brought  on  upon  a  bill  of  review  before  the  Lord  Chan* 
cellour,  and  heard  on  the  merits,  and  again  decreed  on  the  me- 
rits ;  his  I^ordship  declaring  he  saw  no  hurt  in  admitting  collateral 
evidence  to  make  certain  the  person  or  the  thing  describcxl.   And 
[n)  Fonn(5rcmi  Lord  77mrl(nv  in  a  late  case  {a)  said,  it  was  a  clear  proposition, 
V.  Poynf/,         tl^ftt  every  evidence  as  to  the  description  of  the  subject  the  testator 
1    r.  (vh.  Kcp.  jjji^  described,  must  be  admitted.     As,  in  the  case  of  a  specifick 
legacy,  you  must  hear  evidence  concerning  the  subject  to  which 
the  will  applies,  iri  order  to  see  whether  the  description  applies 
aptly  or  not. 
C!utljhort  V.  80,  parol  proof  finth  been  admitted  as  to  the  intention  of  a 

P(^co(k,  testator,  where  the  cjuestion  hath  been,  whether  a  legacy  should 

?^,.iw!!I.';^^^"      Kt)  in   satisfaction  of  a  debt  due  from  the  testator   to  the   le- 
Mini,  2  Hr.       g»lce,  or  whether  a  sum  advanced  on  the  marriage  01  a  chiul 
Vh.  H('|).  KSj.   should  go  in  satisfaction  of  a  legacy. 
In  FowliT  V. 

Fowler,  3  P.  Wmtt*  354*    Lord  Talbot  said,  his  opinion  watt  against  the  udinit>sion  of  such 
cvidcna\ 

lienklc  V.  It  also  hath  been  adnn'tted  in  equity,  to  prove  a  variation  bc- 

KoynlKx-         twc»en  the  agreement  executed  and  the  agreement  intended,  u})on 
Burliif"  ^^  suggestion  that  such  variance  hath  Iiappcned  through  mistake, 

(Jompuny,         IVaud,  Jjc 

tVcs.  317.  Bilker  v.  Puine,  /(/.456k  South  Sea  Compnny  v.  D'.OliflTe,  a  Vc«.  J76.  Pit- 
niirnr  v.  Ogbournc,  Ihid.  Lndy  Shclburne  v.  Liird  Incniquin,  i  Br,  Ch.  Ca.  .ij8.  IlarveN 
V.  lliirvoy,  1  Ch.  Ca.  180.  Per  Un/noldsC  B.  in  I'itzgerttld  v.  Lord  Faui'onberg,  Fit/g.  ai  ;. 
\\\\\  ill  linrdwood  v.  Wallis,  cited  in  i  Ves.  19c.  parol  evidenec  for  this  purpose  was  rejected. 
Ill  that  ease,  an  estate  was  agreed  to  lu*  settled  prior  to  niarritigc  on  the  intended  husband  lor 
liiV;  KMiiainder  to  wife  lor  lifr;  remainder  to  the  first,  &e.  son  in  tail-male;  remainder  to 
all  iind  every  the  daughters  of  that  marriage.  Instructions  were  given  to  an  atttiruey  to  draw 
the  siltlement,  who  ihew  it  a<  far  as  tlie  limitJition  to  the  sons  in  tail-male;  where  he 
stopped,  and  wrote,  thru  go  on  a.t  in  ripjun  v.  Kkins ;  which  was  a  preeeiicnt  he  deliverect 
to  Ills  clerk  to  go  on  from  thut  limitation,  and  was  a  right  settlement  on  the  issue  male  and 
dnughtcrs  liy  that  wife;  but  the  cUrk  drew  the  settlement  to  all  the  daughters  of  the  husband 
without  restraining  it  to  that  marriage.  It  was  executed  with  this  mistake.  The  plaintitruas 
the  only  daughter  of  that  marriage:  the  husband  by  a  second  wife  lell  a  st)n  and  four 
daughters,  the  defendants.  It  was  insisted,  that  letting  in  the  daughters  of  the  second  mar- 
rittgc  would  make  the  first  wife  a  purchaser  for  them,  or  the  children  of  other  sneer  > 
wives,  to  the  destruction  of  the  interest  of  her  only  child:  the  draTt  of  the  attorney    \v.i 

iirovivl,  and  the  settlement  in  Pi|)pcn  v.  Ekins.  But  the  Master  of  the  Rolls,  Sir  IvU/iam 
yorlrscn<\  would  not  admit  the  parol  evidence  of  the  attorney  to  he  read  ;  and  held,  that  the 
other  evidence  would  not  do  i  that  nothing  appearing  in  writing  under  the  hands  oi'  the  par- 
ties, the  settlement  eouhl  not  be  altered.  —  Kvidence  of  this  kind,  it  must  be  oNicrvrd, 
HCems  to  be  more  readily  admitted  to  rebut  an  eouity,  than  to  obtain  a  decree  upon.  Legal 
v.  Miller,  7,  Vci.  299.  Joyncs  v.  btuthum,  j  Atk.  J88.  lidca  v.  Lord  Bute,  7  Br.  P.  C. 
204.  44J. 

So, 


(G)  Whether  Parol  Evidence  admitted  to  erpMn^  c^c.  31 T 

So,  pnrol  evidence  is  Admissible  to  shew,  whetlier  a  thii>g  be  Doc  v.  Burt, 

parcel  or  not  of  tlic  estate  demised  by  ii  deed.     So,  to  shew  thut  T.  R.  701. 

persons  deHeribinir  themselves  in  a  certificate  as  officers  oi*  the  ». .^'f»^'.   \ 
■      .  •         1  '^        1        ^  i.    1      »        1         1  1  nubilunts  of 

parish  at  large,  were  the  officers  ol  the  hamlet  where  the  pauper  Surnbourn, 

was  settletl.     In  explanation  of  mercantile  contracts  it  is  every  3  T.  R.  609. 

day'H  practice  to  resort  to  it.]  (</)  {'f'"  l/«rJ  . 

•^      *  Jlardwu'kexn 

Baker  V.  Paiiu\  i  Ve«.  459*  and  Blunt  v.  Cumyns,  %  Vei.  331,  {a\  jjlt  ha«  been  Joubtrd 
wliethcr  tills  has  not  been  cnrricd  too  Air.  In  the  ciiie  of  AnJertoti  v.  Pitchir,  Lord  F.Uhn  C.  J. 
inreporUMl  to  have  expressed  iiiniselt*  to  this  effect :  "  It  imow  too  Inte  to  say,  thut  this  wftf- 
"  ranty  is  not  t(i  be  i'\poim<!t(l  u-'-  ^  r.^urd  to  the  usnge  of  trade.  Pcrluip*  it  i*  to  be 
liinu'iited,  that    in  polii  lis  ot  ,  parties  should  not   be  left  to  exprcs*  their  own 

•     liy  the  tcriiiH  of  ihe  iii-»..iiiu nt.     'Iliii  sccnis  to  hnve  been  the   opinion  oftlmt 
<,  Lord  Ildt,     It  U  true  indeed,  that  Lord  MansfflJ,  who  may  be  corisidered 
iblibher,  if  not  us  the  author,  of  a  great  part  of  this  law,  expressed  himself  thus: 
you  render  additional  words  nccesNary  and  multiply  thein,  you  also  multiply 
. I.  ....!.  .iiid  critieisiMS.    (fjlly  v.  Ewer,  DoiuO    -lA     Whrtlur    li..u«ver,  it   be  not  true; 
that  as  much  subtlety  is  raised  by  the  ;ii  1  truction  of  a  con- 

tract, as  by  the  introduction  of  addition  ^  ',        '  -  r  were  rtn  intrp^ra^ 

l)c  reasonably  questioned.",') 

It  has  been  held,  that  it'y^.  purchases  land  m  the  name  of  iJ.,  Gaicoi^ne 
/.  may  be  admitted  to  read  proofs,  that  he  paid  the  purchase-  v-  Thwing, 
money,  and  so  make  it  a  resulting  trust,  or  trust  by  implication  8}^^"'*  ^f^f/. 
of  law  for  himself.  gett,  a  Ventr. 

361.  Amlwose  V.  yVnd)rose,  i  P.  Wms.  jza.  Lloyd  v.  Suillet,  a  Atk.  ijo.  [Parol  evi- 
dence orter<'d  to  raise  an  equil} ,  that  a  pension  granted  by  the  crown  to  the  defendADt  ab- 
solutely ami  without  any  terms,  was  in  trust  for  the  plaintiff',  the  defendant  by  hit  answer, 
denying  it,  was  rejected  by  I-ord  Thurloie,  after  intich  argument  and  long  (Mibefatioti... 
Lady  Slnrgaret  I'onlyce  v.  Willis,  j  Br.  Ch.  Kep.  5 7 7-1 

[So,  iL  IS  competent  to  a  party  to  aver  other   considerntions  Rex.  v.  In- 
ilian  those  expressed  in  a  deed.     i|Thus,  where  the  question  was,  babitants  of 
whether  the  settlement  had  been  gained  by  the  purchase  of  an  ^ 'r."R.**^74."* 
t  state  within  the  statute  9  G.  1.  c.  7.  §  5.  parol  evidence  was  ad-  cited  ©^rCV. 
niitted   to   shew,    that  the   parties   after   having  agreed    upon  in  6  Ves. 
twenty-eight  pounds  as   the  purchase  money,  (which  was  the  3,^7- n-Fil- 
eonsideration  expresscil  in  the  deed  of  conveyance,)  made  a  sub-  y* Br.^p.  c.^ -'0. 
se(|uent  miw  ritten  agreement  before  the  execution  of  the  deed.  But  in  ClurL 
that  th('  consideration   should   be  thirty   pounds,  and   that  the  sonv.Hanway, 
latter  sum  was  actually  paid.     And  when  fraud  is  imputed,  the  ?  ^'^^{""^i,??^* 
party,  who  complains  of  the  fraud,  njay  prove  any  consideration,  ,       ^  * 

however  contrary  to  the  averment  in  the  deed,  to  shew  the  frau-  ,  xdd 

dulent  mitureof  the  transaction.  ||     As,  where  the  considerations  not  giv»  parol 
mentioned  in  the  deed  were  10,000/.  aud  natural  love  and  afj'vc^  evidence  to 
//>;//,  the  Lords  Conmiissioners  of  the   Clreat   Seal  directed   an  j°j°|  j^indj^pj 
issue  to  try,  whether  natural  love  and  aflection  Ibrmed  any  part  to  have  been 
of  the  consideration,    the  estates  which  were  convt^yed  by  the  tlie  ( onsidcr- 
deed  being  worth  30,000/.     On  an  appeal  this  was  confirmed;  »f">»»^' » 
and  the  jury  on  the  trial  of  this  issue,  finding  that  natural  low  [hJ^Vonsidcf- 
and  irffiction  constituted  no  part  of  the  consideration,  the  deed  ation  cx- 

vvas  afterwards  set  aside  by  the  Lord  Clmncellour,]  pressed  in  the 

deed  Ijoing  ail 
annuity  to  be  paid  to  the  grantor.  And  in  Peacock  v.  Monk,  i  Ves.  iaS.  Lord  IlardwlcH 
said,  '*  Where  any  consideration  is  njcntioncd,  as  of  love  and  afJLction  oidy,  if  it  is  not  said 
also,  and  for  other  considt rations,  you  ciuuiot  enter  into  proof  of  any  other  :  the  reason  is, 

X  4  because 
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because  it  would  be  contrary  to  the  deed ;  for  when  the  deed"isays,  it  is  in  consideration  of  sucfl 
a  particular  thing,  that  imports  the  whole  consideration,  and  is  negative  to  any  other.  It  is 
otherwise,  where  there  is  no  consideration  at  all  in  the  deed."  ||See  also  a  Sch.  &  Lefr.  501. 
But  in  some  particular  cases  within  the  statute  of  frauds,  the  consideration  must  be  stated  in 
the  written  memorandum,  and  if  it  is  not,  the  defect  cannot  be  supplied  by  parol  evidence. 
Wain  V.  Wartlers,  5  East,  10.  See  as  to  this  case,  Stadt  v.  Lill,  9  East,  348.  Ex  parte 
Minet,  14  Ves.  190.  Ejt  parte  Gardonfi,  15  Ves.  287.  Bateraan  v.  Phillips,  15  East,  aya. 
Egerton  v.  Matthews.  6  East,  307.II 

R.  V.  Mettin-  II  So,  where  the  question  was,  whether  a  person  liad  gained  a 
glen,  aT.  R.  settlement  under  9  G.  i.  c.  7.  §  5.  evidence  was  admitted  to  shew, 
Olnev  ^  that  less  than  thirty  pounds  was  the  consideration,  though  the 
I  M.&  S.387.  ^^^^  of  conveyance  expressed  a  larger  sum;  for  that  act  says, 
that  no  person  shall  gain  a  settlement  by  virtue  of  any  purchase, 
unless  the  consideration  for  such  purchase  shall  amount  to  the 
sum  of  thirty  pounds  bondjide  paid. 

So,  for  the  purpose  of  setting  aside  a  will  on  the  ground  of 
fraud,  parol  evidence  may  be  given  of  what  passed  at  the  time 
of  the  testator's  signing,  and  what  he  said ;  as,  when  it  was 
proved,  that  the  testator  at  the  time  of  the  execution,  asked, 
whether  the  contents  of  the  will  were  the  same  with  those  of  a 
former  will,  to  which  he  was  answered  in  the  affirmative,  when 
in  fact  they  were  different.  || 

[So,  parol  evidence  may  be  admitted  to  shew  that  at  the  time 
of  making  a  will,  the  devisor  gave  instructions  to  insert  the 
name  of  A,  in  it,  when  the  attorney  inserted  that  of  ^.  by  mis- 
take. But  parol  evidence  of  declarations  made  by  the  testator 
before  the  making  of  the  will  cannot  be  received  to  contra- 
dict it. 


Small  V.  Allen 
8  T.  R.  147. 


Thomas  v. 
Thomas, 
6  T.  R.  671. 
Beaumont  v. 
Fell,  a  P.  Wins. 
141. 


Hill.v.Wigget, 
a  Vern.  547. 
JSo  Towers  v. 
Moor,  Id.  98. 


An  entry  in  the  stewaitl's  book,  and  parol  proof  by  the  fore- 
man of  a  jury  was  admitted  as  good  evidence,  to  shew  that  a 
feme  covert  surrendered  her  whole  estate,  although  the  sur- 
render upon  tlie  roll,  and  the  a(l^list^i()ll  thereon,  was  but  of 
a  moiety.] 

II So,  if  a  bishop's  register  wtro  to  be  produced  in  evidence 
for  the  purpose  of  shewing  a  presentation  by  a  patron,  under 
whom  die  plaintiff  claims,  and  a  blank  should  appear  in  the  place 
where  the  patron's  name  is  usually  inserted,  the  presentation 
might  be  proved  in  some  other  way.  jj 

Also,  to  oust  an  implication,  and  rebut  an  equity,  parol  evi- 
dence has  beeo^dmitted  to  explain  the  intention  of  the  testator; 
as,  where  a  man  devises  particular  legacies  to  his  executors,  and 
makes  no  disposition  of  the  surplus  of  his  estate;  in  this  case, 
Chan.Ca.i9.b.  according  to  the  notions  of  the  courts  of  equity,  the  executors 
Crompton  and  shall  be  only  trustees  for  the  next  of  kin ;  but  to  rebut  this 
00^^^  p'riVand  ^^^^^^7  which  arises  by  implication  only,  the  executors  have  been 
Pring,  a  Vern.  avowed  to  prove  by  parol  evidence,  that  the  testator  designed 
648.    Lady      them  the  surplus. 

Granville  and  Duchess  of  Beaufort,  a  Vern.  736.  [Batchelor  and  Searl,  Eq.  Ca.  Abr.  246. 
S.  C.  Glib.  Eq.  Rep.  S.  C.  Duke  of  Rutland  v.  Duchess  of  Rutland,  %  P.  Wms.  aio.  Petit 
V.  Smith,  I  P.  Wms.  7.  Brassbridge  v.  Woodroffe,  2  Atk.  68.  Lake  v.  Lake,  i  Wils.  313. 
Ambl.  126.  S.  C.  But  in  Blinkhorne  v.  Feast,  2  Ves.  28.  Oct.  1750.  Lord  Hardwicke  ex- 
presses himself  to  be  ycry  tender  iu  admitting  parol  evidence  in  cases  of  this  kind ;   and  it 

should 


Bp.  of  Meath, 
V.  Ld.  Bel- 
more,  I  Wils. 
^15- 


To  this  pur- 
pose are  the 
cases  in  Vern. 
473.     Foster 
and  Munt, 
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(lould  be  restricted  to  what  passed  at  the  tune  of  making  the  will.  Nourse  v.  Finch,  i  Ves. 
jun.  358.  And  Lake  v.  Lake,  Xov.  1751,  is  tlie  last  case  (in  print)  which  has  been  decided* 
since  that  time  on  parol  evidence.] 

So,    where  the   Earl   of  Gamsboroagh  made   his   will,    and  Countess  and 
thereby  devised  several  legacies,  and  charged  his  real  estate  with  ^"rl  of  Gains- 
ihe  payment  of  them  and  his  debts,  and  devised  his  estate,  so  ^<^''<5"gh» 
charged,  to  the  defendant,  his  nephew,  and  made  the  plaintiflfi  Abi-^Eq.^jio 
his  wife,  executrix;  and  the  bill  was  brought  to  have  the  per-  S.C.andaffirm- 
sonal  estate  discharged  from  the  debts  and  legacies,  suggesting  edintheHouse 
that  the  creditors  tiireatened  to  come  upon  and  exhaust  the  per-  ^^  Lords, 
sonal  estate ;  and  that  it  was  the  intent  of  tlie  testator  that  she 
should  have  the  personal  estate  clear  to  herself,  and   that  the 
directions  for  making  the  will  were  so;  but  that,  either  by  the 
mistake  or  contrivance  of  the  person  who  drew  the  will,  it  was 
fiot  so  expressed;  and  on  demurrer,  because  no  such  averment 
could   be  admitted  against  a  will  in  writing,  the  demurrer  was 
over-ruled ;  and  it  was  held   by  Rawlhison  and  Hutchins^  that 
thou2:h  such  an  averment  could  not  be  admitted  w  here  it  was  to 
make  the  party  a  title,  yet,  w  here  it  was  only  to  rebut  an  equity, 
as  in  this  case,  it  might. 

80,  where  one  not  of  kin,  but  a  stranger,  was  made  executor,  Abr.  Eq.  245. 
and  had  considerable  legacies  given  him,  although  it  was  decreed  Littlebury  and 
by  Sir  Pete)-  King,  in  the  mayor's  court,  in  favour  of  the  testa-  ^"ckley,  af- 
tor's  brothers,  that  the  surplus  should  be  distributed  ;  yet,  upon  Houte  ^of   ^ 
appeal  to  tlie  House  of  Peers,  that  decree  was  reversed,  not  Lords, 
barely  as  it  stood  upon  the  will,  but  that  parol  proof  ought  to 
be  received  in  favour  of  the  executor's  title,  consistent  with  the 
will ;  and  the  proof  being  full  as  to  the  testator's  frequent  de- 
clarations, that  his  executor,  though  a  stranger,  should  have 
the  surplus,  it  was  decreed  accordingly. 

[And  as  parol  evidence  is  admissible  in  favour  of  the  executor  Bishop  of 
to  shew  no  resulting  trust  for  the  next  of  kin,  so  it  hath  also  Cloyne  v. 
been  admitted  in  favour  of  the  next  of  kin,  to  take  off  the  effect  ^°""^  *^^- 
of  the  parol  evidence  adduced  by  the  executor.     And  it  seems  Bond  2  Br.  * 
from  some  cases  (a)  that  it  may  be  read  by  the  next  of  kin  ori-  Ch.  Rep.  526. 

ginally  and  in  tlie  first  instance.  (^)  Fane  v. 

Fane,  i  Vern. 
30.    Rackfield  v.  Careless,  a  P.  Wms.  158. 

Where  a  testator  gave  legacies  of  the  same  amount  in  two  dif-  Cootev.Boyd, 
ferent  instruments,  parol  evidence  was  admitted  to  shew  that  he  ^  ^r.  Ch.  Rep. 
intended  them  to  be  accumulative.  '^*** 

Where  a  fine  is  levied,  if  no  uses  are  declared,  the  resulting  Roe  v.  Pop- 
uses  shall  be  to  the  conusor,  but  parol  evidence  is  admissible  to  l^^""*  Dougl. 
rebut  the  presumption  of  such  resulting  uses.]  "  *^' 

But,  notwithstanding  these  cases,  the  courts  have  been  very  F«/^  2  Vem. 
unwilling  to  admit  of  parol  evidence  in  relation  to  any  thing  98.  337.  625. 
that  appears  on  the  face  of  a  will ;  and  it  is  certain,  that  too  ^"^  ?^p^*  *^^* 
much  caution  cannot  well  be  used  in  this  particular,  especially  g      where" 
when  it  is  considered  that  the  statute  of  frauds  and  perjuries,  in  the  caseV 
.which  was  made  to  prevent  perjury,  contrariety  pf  evidence  and  Coie  and  Baw- 

uncertainty, 
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tinson,  it  is  laid  Uncertainty,  binds  the  courts  of  equity  as  well  as  the  common 
down  by  mv  law  courts;  as  also  that  little  regard  ought  in  many  cases  to  be 
^^st"  ^^Hoif  ^^^  ^°  ^^^  expressions  of  the  testator,  either  before  or  after  the 
that  the  testa-  making  of  his  will,  because,  possibly,  these  expressions  might 
tor*s  intent  be  used  by  him,  on  purpose  to  controul  or  disguise  what  he  was 
must  be  col-  doing,  or  to  keep  the  family  quiet,  or  for  other  secret  motives 
tr^vvordTof  ^"^  inducements  which  cannot  after  his  death  be  found  out. 
the  will,  and  not  from  his  circumstances,  or  any  matters  dehors,  and  that  to  travel  into  the 
affairs  of  the  testator,  would  render  property  precarious,  and  introduce  uncertainty  and  con- 
fusion in  the  law  itself. 

Selwin  and  Hence,    in  a  late   case  in  the  House  of  Lords,    where  the 

Brown,  aist     testator  devised  several  legacies,  and  amongst  the  rest  gave  con- 

•^HL^^J^i^*  siderable  legacies  to  his  two  executors,  to  whom  also  he  devised 
tn  aomo  pro-  i      °  t*  i  •  i    i  i    •  11         <•  »    i 

ceruvu  Note:  the  surplus  01  his  estate;  and  there  being  a  debt  01  3000/.  due 

This  cause  was  by  bond  to  the  testator  from  one  of  the  executors,  he  insisted, 
first  heard  be-  ^QXy  there  being  sufficient  assets  to  satisfy  all  the  legacies,  this 
nourthe  Mas-  3 0^0^*  should  not  be  brought  into  the  surplus  of  the  testator'* 
ter  of  the  estate,  but  that  the  same  was  extinguished  for  his  benefit,  by  his 
Rolls,  who  ad-  being  made  co-executor ;  and  that  though  the  surplus  of  the 
mitted  the  pa-  estate  was  devised  to  them  both,  yet  that  this  debt  could  not  be 
and  on  thT^'  taken  to  be  part  of  that  surplus,  being  before  extinguished ; 
strength  there-  and,  by  the  evidence  of  the  person  who  drew  the  will,  fully 
of  decreed,  proved,  that  this  was  the  testator's  intention;  which  evidence, 
tiiat  the  3000/.  j^.  ^jjs  urged,  ought  to  be  admitted,  being  only  to  rebut  an 
should  not  be  .  '^i    '        ^     •       .•     .•  r  1  •  ^      i-         ^t_ 

taken  as  part  ^^^^tyj  ^^^  ^^^^  ^"  miplication  01  law  arising  Irom  the  notions 
of  the  surplus  of  the  courts  of  equity,  which  revives  the  debt  in  these  cases, 
of  the  testa-  and  gives  equal  benefit  to  both  the  executors;  but  the  lords  re- 
tor's  personal  fused  going  into  this  parol  evidence,  and  decreed  that  the  3000/. 
that  it  was  ex-  should  be  taken  as  part  of  the  surplus  of  the  testator's  personal 
tinguished  for  estate,  which  both  the  executors  were  equally  entitled  unto, 
the  benefit  of  For  though  in  some  books  the  testator's  making  a  debtor  exe- 
the  obligee,^  cutor  is  said  to  be  an  extinguishment  of  the  debt,  because  an 
ingly  ordered  executor  cannot  sue  himself;  yet  it  was  never  doubted,  but  that 
the  bond  to  be  such  a  debt  remained  assets  to  satisfy  other  creditors.  Also,  it 
cancelled ;  has  been  [a)  resolved  to  be  assets  to  satisfy  legacies.  And  this 
but  this  de-^  devise  of  the  surplus  and  residue  of  the  testator's  estate  being  as 
versed  by  my  i^uch  a  legacy,  and  as  well  recoverable  in  the  spiritual  court  as 
Lord  Chan-  any  particular  legacy,  it  was  but  fitting,  that  since  the  courts  of 
tellour,though  equity  claim  now  a  concurrent  jurisdiction  with  the  ecclesiastical 
he  admitted  courts  in  matters  of  this  nature,  that  there  should  be  the  same 
to  be  read,  as    measure  of  justice  in  both  these  courts. 

not  thinking  the  testimony  of  a  single  witness,  according  to  the  circumstances  of  this  case, 
sufficient  to  control  what  appeared  on  the  face  of  the  will.  Ca.  temp.  Talb.  240.  S.  C.  4  Br. 
P.  C.  179.  S.  C.  {a)  For  this  vide  Yelv.  160.  Plow.  186.  a.  Co.  Litt.  264.  8  Co.  136.  a. 
Cro.Eliz. 373.    Hob.  10.    Leon. 320. 

Ulrich  V.  [A  testatrix  bequeathed  her  real  and  personal  estate  to  E,  T, 

^  A^^jf  ^^^'        and  J.  U,  equally  between  them  for  life ;  and  upon  the  death  of 

a  Atk,  si^'      E.  T,  she  gave  the  whole  estate  to  J.  U.  in  tail  general,  and  for 

want  of  such  issue  to  R.  U,  in  fee,  with  a  few  pecuniary  legacies ; 

and  charged  the  real  estate  with  the  payment  of  these  legacies,  if 

her  personid  estate  should  not  be  sufficient ;  and  by  her  will  de- 

I  :i  claredi 


(G)  Whether  Parol  Evidence  admitted  to  explain^  ^r.  3  ]  5 

clared,  she  gave  all  the  rest  and  residue  of  her  personal  estate  to 
her  uncle  L.  C.'s  three  daughters ;  and  particularly  gave  to  Mrs. 
S,  L.  lol,  and  made  her  executrix.  For  the  residuary  legatees  it 
was  insisted,  that  rest  and  residue  of  her  personal  estate  must 
mean  tlie  residue  after  the  pai'ticular  legacies  are  paid  off;  and 
could  not  refer  to  the  beginning  of  the  will,  because  there  is  a 
fee  devised,  and,  consequently,  the  testatrix  has  disposed  of  the 
whole :  that  parol  evidence  of  the  attorney  who  drew  the  will, 
that  he  had  express  directions  to  give  the  personal  estate  to  the 
three  daughters  of  L,  C,  might  be  admitted  in  this  case ;  that 
(to  be  sure)  things  which  are  quite  contrary  to  the  will  shall  not 
be  proved  by  parol  evidence,  but  that  it  may  be  allowed  to  ex- 
plain words  in  a  will,  especially  in  this  case,  where  it  appears  to 
be  a  mere  blunder  of  the  drawer:  that  this  doth  not  intrench 
upon  any  of  the  rules  with  regard  to  parol  evidence,  but  only 
clears  up  who  was  intended  to  have  the  personal  estate,  where 
the  whole  is  devised  to  two  different  persons;  and  that  it  seem*? 
clearly  to  be  a  blunder  in  the  drawer  of  the  will,  because  the  de- 
vise in  the  first  part  of  it  is  proper  only  in  the  disposing  of  real 
estate.  Lord  Hardwicke  —  As  to  the  question,  whether  I  ought 
to  admit  parol  evidence  to  explain  the  intention  of  the  testator, 
I  am  of  opinion,  that  this  is  not  a  case  in  which  parol  evidence 
can  be  read,  and  that  it  would  be  of  dangerous  consequence. 
It  is  true,  there  are  some  things  here  which  would  make  a  judge 
wish  to  admit  it;  but  I  must  not  follow  my  inclinations  only; 
for  I  do  not  know  that  upon  the  construction  of  a  will,  courts 
of  law  or  equity  admit  parol  evidence,  except  in  two  cases : 
first,  to  ascertain  the  person,  where  there  are  two  of  the  same  Dowset  v. 
name,  or  there  has  been  a  mistake  in  a  christian  or  surname,  Sweet,  Ambl. 
and  this  upon  absolute  necessity;  where  if  such  evidence  were  ^TS-  Bradwin 
not  let  in,  it  would  make  the  will  void.  The  other  case  is,  with  j^  ^T^' 
regard  to  resulting  trusts  relating  to  personal  estate ;  where  a 
man  makes  a  will,  and  appoints  an  executor  with  a  small  le- 
gacy, and  the  next  of  kin  claim  the  residue ;  in  order  to  rebut 
the  resulting  trust  for  the  next  of  kin,  parol  proof  has  been  ad- 
mitted to  ascertain  the  person  who  was  to  have  the  residue.  It  is 
very  true,  cases  may  be  cited,  where  Lord  Ccnxiper  has  admitted 
such  evidence ;  for  he  went  upon  this  ground,  that  it  was  by  way 
of  assisting  his  judgment  in  cases  extremely  dark  and  doubtful. 
I  have  the  greatest  deference  for  his  judgment,  but  must  own,  I 
was  never  satisfied  with  this  rule  of  Lord  Covoper's  of  admitting 
parol  evidence  in  doubtful  wills.  Besides,  he  went  further  in  %  Vem.  621. 
the  great  case  of  Strode  and  Etissel,  in  which  there  was  an  ap- 
peal to  the  House  of  Lords.  Mr.  Justice  Tracy^  who  assisted 
Lord  Camper  in  that  case,  was  at  first  of  the  same  opinion  with 
him ;  but  on  considering  it  more,  he  disavowed  his  former 
opinion,  and  was  clear  that  it  could  not  be  admitted,  and  thi« 
alteration  in  his  judgment  was  mentioned  in  the  House  of  Lords, 
In  the  case  of  Selwin  and  Broirni,  I  was  of  opinion  that  it  ought 
to  have  been  admitted;  and  even  Lord  Talbot,  when  he  had 
heard  the  cause,  had  a  remorse  of  judgment  at  the  same  time 

that 
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that  he  rejected  the  parol  evidence :  but  the  House  of  Lordi- 
refused  it  as  of  most  mischievous  consequence,  and  affirmed  his 
deci^ee. 
Lowfield  V.  Upon  plene  administravit  pleaded,  the  question  was,  whether 

Stoneham,        looo/.  received  by  the  defendant  was  due  to  her  in  lier  own  right, 
a  Str.  ia6i.      ^  ^^  executrix  to  her  husband,  and,    consequently,  assets.     It 
arose  upon  the  following  devise : —  "I  give  to  my  loving  brother 
"  John  Stoneham    i  ooo/.,  and  in  case  of  his  death,  to  his  wife 
*'  Stisanna^^  who  was  the  defendant.     It  appeared   that  John 
Stoneham  survived  the  testator  :  the   plaintiff  therefore  insisted, 
that  this  legacy,  which  the  defendant  admitted  that  she  had  re- 
ceived, vested  absolutely  in  him,  and  was  assets  in  her  hands. 
On  the  part  of  the  defendant,  it  was  offered  to  give  in  evidence, 
that  the  testator  in    extremis  declared,  he  meant   to  give  his 
brother  only  the  interest  of  the   looo/.,  and  that  the  defendant 
should  have  the  principal  in  case  she  survived  him.     The  parol 
evidence  was  opposed  by  the  plaintiff's  counsel,  as  being  contra- 
dictory to  the  plain  words  of  the  will.     And  Lee  Chief  Justice, 
said,  it  could  not  be  allowed,  and  that  in  the  case  of  Sekiiiin  and 
Jh'oxvii,  the  House  of  Lords  had  refused  it,  even  where  it  was 
to  support  the  legal  interpretation  of  the  will ;  and  Lord  Hard- 
wieke  about  two  years  ago  held  it  in  the  same  manner  in  the  case 
of  the  Earl  oilnchiguin  and  O^Brieri. 
Meres  v.  An-        Although  parol  evidence  may  be  received  to   explain,  yet  it 
bcU,  3  Wils.     can  never  be  admitted  to  annul  or  substantially  to  vary  a  written 
^''m     e  u^"  instrument.     An  action  on  the  case  was  brought  for  the  use  and 
a  Bl.  Rep.  *      occupation  of  a  house,  of  which,  it  was  agreed  in  writing,  that 
1249.  ^  lease  should  be  let  by  Christiana  Preston  to  Abraham  Gamage 

for  twenty-one  years,  at  26I.  per  ann.  to  commence  from  Mi- 
chaelmas then  next.  Gaimtge  died  and  made  Merceau  his  ex- 
ecutor, who  paid  26/.  into  court  ibr  one  year's  rent.  On  the 
trial,  the  plaintiff  offered  to  shew  by  parol  evidence,  that  be- 
sides the  26/.  per  ann,  the  defendant  had  agreed  to  pay  2I.  1 2s.  6d. 
a  year,  being  the  ground-rent  of  the  premises  to  the  ground- 
landlord  ;  but  no  evidence  was  offered  of  the  actual  payment 
of  such  ground-rent  during  the  testator's  life ;  without  which 
De  Grey  Chief  Justice,  thought  such  parol  evidence  inadmissi- 
ble, and  nonsuited  the  plaintiff.  On  a  motion  to  set  aside  this 
nonsuit,  it  was  alleged,  that  this  was  evidence  not  to  alter  or 
vary,  but  to  explain  the  agieement ;  that  this  was  not  a  solemn 
deed  or  will,  but  a  mere  executory  act ;  and  had  a  bill  in  Chan- 
cery been  brought  to  carry  it  into  execution,  parol  evidence 
would  have  been  admitted  to  prove  the  agreement  to  pay  the 
ground-rent.  For  in  Joynes  v.  Statham,  3  Atk.  388.  parol  evi- 
dence was  admitted  to  shew,  that  the  agreement  for  a  lease  at 
9/.  a  year  was  to  be  clear  of  taxes.  But  by  Blackstone  J.  I  am 
clearly  of  opinion  that  the  Lord  Chief  Justice  did  right  in  re- 
jecting this  evidence.  Courts  should  be  very  cautious  in  admit- 
ting any  evidence  to  supply  or  explain  written  agreements ;  else 
the  statute  of  frauds  would  be  eluded,  and  the  same  uncer- 
tainty introduced  by  suppletory  or  explanatory  evidence,  which 

that 
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that  statute  has  suppressed  in   respect  to  the  principal  object. 
It  never  ought  to  be  suffered  so  as  to  contradict  or  explain  away 
an  explicit  agreement,  for  that  is  in  effect  to  vary  it.     Here  is  a 
positive  agreement  that  the  tenant  shall  pay  26/.     Shall  we  ad- 
mit proof  that  this  means  28/.  125.  6d,l     What  is  it  to  the 
tenant  to  whom  the  rent  is  to  be  paid,  so  as  he  is  obliged  to  pay 
more  than  his  contract  expresses  ?  We  can  neither  alter  the  rent 
nor  the  term,  the  two  things  expressed  in  this  agreement.     With 
respect  to  collateral  matters,    it  might  be  otherwise  [a].     He  \\{a)  Qu.  and 
might  shew  who  is  to  put  the  house  in  repair,  or  the  like,  con-  «'«'<•  Meres  v. 
cerning  which  nothing  is  said  ;  but  he  cannot  by  parol  evidence  -^"^^^'^  ^^ 
shorten  the  term  to  fourteen  years,  or  extend  it  to  twenty-five  v.  Jackson 
years,  or  make  the  rent  other  than  26/.  per  arm.     The  case  in  4  Br.  Ch.  Ren. 
Atkins  is  of  a  mere  executory  act,  in  which  the  master  was  to  515-    Powell 
settle  the  proper  covenants,  and  therefore  had  a  right  to  inquire  ^*  ^""""^^' 
who  was  to  pay  the  taxes.     Besides,    there  were  strong   sug-  3,,^  pa/ol  evi- 
gestions  of  fraud  in  making  the  written  agreement,  as  one  party  dence  has 

could  neither  read  nor  write.  ^^e"  admitted 

to  ascertain  a 
fact  collateral  to  the  written  instrument,  in  order  to  explain  the  intention  of  the  parties. 
R.  V.  Laindon,  8  T.  R.  379.    See  Hope  v.  Atkins,  i  Price,  143. || 

In  a  debt  upon  a  bond  payable  at  a  certain  day,  the  defendant  Mease  v. 
pleaded,  that  by  agreement  between  the  defendant  and  the  plain-  Mease, 
tiff's  testator,  the  bond  only  stood  as  an  indemnity.     To  this     ^^^'  ^'^' 
plea  the  plaintiff  demurred,  and  the  question  wa&,  whether  the 
agreement  pleaded  could  be  given  in  evidence,  contrary  to  the 
express  tenor  of  the  bond,  purporting  to  be  absolute,  for  pay- 
ment on  the  day.     The  plaintiff  contended,  that  the  office   of 
parol  evidence  extended  nO  farther  than  to  explain  a  deed  con- 
sistently with  its  general  purport,   and  by  no  means  to  change 
the  nature  of  the  special  obligation ;  and  that  even  on  a  will,  the 
uncertainty  to  be  removed  by  evidence  must  arise  from  something 
extrinsick  to  the  instrument.     The  court  agreed  the  plea  to  be 
bad,  and  the  objection  decisive  against  admitting  collateral  evi- 
dence to  change  the  nature  of  the  deed. 

In  no  case  can  parol  evidence  of  a  parol  communication  be-  Haynes  v. 
tween  the  parties  be  received,  to  add  a  term  not  inserted  in  the  Hare,  i  H. 
specifick  agreement  which  they   have  executed ;    for  what  has  ,  *  ^^^ 
passed  between  them  may  have  been  altered  and  shifted  in  a  va-  j^j.^  y 
riety  of  ways,  but  what  they  have  signed  and  sealed  was  fully  Morris,  a  Br. 
settled.     And  my  Lord  ThurUm  laid  it  down   as  a  rule  of  law,  Ch.  Kep.  a49v 
which  it  was  impossible  to  break  in  upon,  that  nothing  could  be  ^^^  ^'fi^^Ch. 
added  to  the  written  agreement,  unless  in  cases  where  there  is  a  Rep.  5 19.* 
clear,  subsequent,    independent  agreement  varying  the  former,  6Ves.334.(n.) 
not  w^ere  it  is  of  matter  passing  at  the  same  time  with  the  written  S-  C. 
agreement.  ; 

An  agreement  in  writing  between  a  landlord  and  a  person  who  Vyea.  v.  Black- 
was  then  his  tenant  under  a  lease  which  had  some  tiine  to  run,  ^^"»  ^  ^^^' 
was  signed  by  the  landlord  for  a  new  lease  to  be  granted  at  any  ^^* 
time  after  the  completion  of  repairs  which  were  to  be  made  b 
the  tenant  with  all  convenient  speed  ;    but  blanks  were  left  for 
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the  time  of  the  commencement  of  such  new  lease.  Upon  the 
completion  of  the  repairs  the  landlord  tendered  a  lease  to  com- 
mence from  that  time ;  and  upon  the  tenant's  refusal  to  accept 
it,  filed  a  bill  for  a  specifick  performance.  The  tenant  admitted, 
by  his  answer,  that  he  accepted  the  agreement,  but  insisted,  that 
the  new  lease  was  not  to  commence  before  the  old  one  was  ex- 
pired. The  landlord  offered  evidence  to  shew,  that  it  was  the 
true  meaning  of  the  agreement  that  the  new  lease  should  com- 
mence from  the  completion  of  the  repairs;  but  the  Master  of  the 
Rolls  rejected  it. 

Gunnis  v,  The  verbal  declarations  of  an  auctioneer  cannot  be  admitted 

Erhart,  to  contradict  the  printed  conditions.] 

I  H.  Bl.  289.  . 

JlJenkinson  v.  Pepyns,  cited  6  Vcs.  330.    Higginson  v.  Clowes,    15  Ves.  516.    Clowes  v. 

Higginson,  i  Ves.  antlBeain.  514.    Powell  v.  Edmunds,  12  East,  6.|| 


(H)  Of  Presumptive  Proof. 

Glib.  L.  E.  [A  PRESUMPTION,  as  defined  by  the  civilians^  is  conjee^ 
303-  tiira  ex  certo  signo proveiiiens  qiue  alio  adducto  jno  vei'itate 

habetur.     For  when  the  fact  itself  cannot  be  proved,  that  which 
comes  nearest  to  the  proof  of  the  fact  is,  the  proof  of  the  cir- 
cumstances, that  necessarily  or  usually  attend  such  a  fact.     And 
{a)  11  So  Mas-    these  arc  called  presumptions,  and  not  proofs,  (a)  for  they  stand 
cardus,  Pro-     instead  of  the  proofs  of  the  fact  till  the  contrarj'  be  proved,  (i)] 

prtosumptioTies  et  conjccturas  ditinon  potest  vera  ct  propria prohaiio.  {b)  Presumptive  proof  is 
sufficient  for  this  purpose ;  presumptions  may  be  repelled  by  contrary  presumptions. 
I  Marshall,  68. (J 

Co.  Litt.  6.  My  Lord  Coke  distinguishes  presumptive  proof,  by  which  he 

says  juries  are  often    induced,    into,    i.  Violent  presumption, 
which  amounts   to  7;/^;/^  probatio ;   as,  if  one  be  stabbed  in  a 
house,  and  a  man  be  seen  running  out  of  it  with  a  knife  bloody, 
and  none  else  in  the  house.     2.  Prcesumptio  probahilis,  which 
moves  a  little.     3.  Prcesumptio  levis,  which  moves  not  at  all. 
Gilb.  Ev.  142.       [If  a  man  gives  a  receipt  for  the  last  rent,  the  former  is  pre- 
Co.  Litt.  373.    sumed  to  be  paid,  because  he  is  supposed  first  to  receive  and 
^^'^  take  in  the  debts  of  the  longest  standing ;  especially,  if  the  re- 

ceipt be  in  full  of  all  demands,  then  it  is  plain  there  were  no 
debts  standing  out.     And  if  this  be  under  hand  and  seal,    the 
presumption  is  so  violent,  that  the  law  admits  of  no  proof  to  the 
contrary.] 
Co.  litt.  6.  In  case  of  a  feoflment,  if  all  the  witnesses  to  the  deed  are 

i-RojRep.132.  dead,  then  a  continual  and  quiet  possession  for  any  (c)  length  of 
fr  inSeir  an-  *^"^^  ^^^^  make  a  strong  or  violent  presumption,  which  stands  for 
tiquity  things    proof.     And  here  the  rule  is,  that  ex  diuturnitate  temporis  omnia 
receive  a  ere-   prtestmmitur  soknifiiier  csse  acta. 
dit.    Mod. 
J 1 7.    Lev.  25  •  ^  vide  Palm.  427, 

11  Possession 


(11)  Of  Presumptive  Proof.  3I9 

n Possession  \fipt'im/i  facie  evidence  of  property;  id  enim  est  Cic. Ep. 
nijusqtie  propritun^  quo  quisquefruitur  atque  tUitur.    Possession  of  (^)  ^*^""  v. 
land  for  twenty  years  (a)  is  evidence  of  a  fee ;  if  evidence  of  a  fee,  ^ow 
it  must  be  evidence  of  all  that  is  necessary  to  support  and  perfect  Where  a  lease 
the  title  to  an  estate  in  fee.     Long  enjoyment  (b)  then  under  a  title,  is  proved,  and 
which  could  only  be  by  record,  is  strong  evidence  from  which  a  ^^  "  ^^^^ 
jury  may  presume  the  record  to  have  existed,  whether  it  be  a  Jhe  claimam 
grant  from  the  Crown  within  time  of  legal  memory,  or  even  (c)  hath  received 
an  act  of  parliament.     But  presumptions'  must  have  ground  on  rent  within 
which  to  stand  {d) ;  and  to  warrant  a  presumption  from  length  twenty  years, 
of  time,  the  possession  must  have  been  adverse,  and  under  the  ggisin^in  f^ 
eye  or  with    the  knowledge  (e)  of  those  who  were  immediately  and  throws 'it 
interested  in  resisting  it,  and  capable  of  granting  the  right  to  it.  upon  the  op- 
For  though  the  inference  is  drawn  for  the  purpose  and  from  a  posite  party 
principle   of  quieting  the    possession,  (/)  not  from  a  belief  or  [he^ea9e  k 
supposition   that  the  instrument  inleiTed  actually  existed;  yet  subsisting, 
there  must  be  something  from  which  the  inference  is  to  arise;  And  EvreB, 
there  must  be  a  potential  existence  on  which  to  raise  the  pre-  ^^^*  ^"^^  . 
sumption  of  an  actual  existence.  ^ecdved^tb- 

out  any  proof  of  a  lease,  this  also  is  prhiid  facie  evidence  for  the  plaintiff,  and  obliges  the 
defendant  to  shew,  tliat  it  is  either  a  quit-rent,  or  that  the  term  is  unexpired.  Per  curiam  in 
Harper  v.  Br6ck,  Scac.  Tr.  14  G.  3.  3  Wooddes.  233-  (*)  Mayor  of  Hull  v.  Homer,  Id, 
102.  Crimes  v.  Smith,  la  Co.  4.  Bedle  v.  Beard,  Id.  5.  3  T.  R.  157,  158.  7  T.  R.  49a. 
Roe  V.  Ireland,  11  East,  280.  (c)  Farcar*s  case,  cited  in  Skinn.  78.  (d)  Goodtitle  v.  Duke 
of  Chandois,  2  Burr.  107a.  {e^  Bradbury  v.  Grinsell,  a  Saund.  175.  d.  in  notes.  Daniel  v. 
North,  II  East,  37a.    (/)  Eldndge  v.  Knott,  Cowp,  114. 

Length  of  time  may  be  used  as  evidence  against  the  demand  Ja^ne  r. 
in  a  writ  of  right  as  well  as  in  any  inferior  action ;  and  an  un-  Pnce,  i  Mtiw 
disturbed  adverse  possession  for  forty  years  is  sufficient  to  rebut         *  ^ 
the  presumptive  evidence  of  a  seisin  in  fee  in  the  person  under 
whom  the   demandant  claims,  or,  at  least,  from  which  to  pre- 
sume a  conveyance  of  the  estate  to  the  tenant. 

Length  of  time  affords  the  same   ground  of  presumption   in 
the  case   of   incorporeal,    as  of  corporeal   hereditaments:    an 
uninterrupted   enjoyment  of  an  easement  for   twenty  years  or 
upwards  is  considered   as  evidence   of  a  right  of  enjoyment; 
that  is,  as  evidence  from  which  a  jury  may  presume  a  convey- 
ance or  agreement ;  as  in  an  action  on  the  case  for  obstructing 
light  (g);  or  in  the  case  of  a  market  regularly  kept  above  twenty  (^)  Lewis  v. 
years  {k) ;  or  in  the  case  of  adverse  enjoyment  of  a  way  for  P"c®» 
upwards  of  twenty  years,    without  any  thing  to  qualify  or  ex-  ^j^^^,*  ^ 
plain  it  (/).     So,  a  faculty  from  the  ordinary  may  be  presumed  i^^.  a.  'Dou- 
from  long  uninterrupted  usage  of  a  pew  in  a  church,  claimed  as  gal  v.  Wilson, 
appurtenant  to  a  messuage,  {k)  ^'  ^^   ^^' 

ibid,  and  3  T.  R.  159.  (^)  Holcroft  v.  Heel,  i  Bos.  &  Bull.  401.  and  3  East,  30L 
(i)  Campbell  v.  Wilson,  3  East,  a94.  Keymer  v.  Summers,  Bull.  N.  P.  74.  Carr  v.  Heatoii, 
3  Gwill.  ia6a.    (k)  Rogers  v.  Brooks,  i  T.  R.  431.  a.    Griffith  v.  Matthews,  5  T.  R,  2^ 

Adverse  possession  for  a  shorter  period   than  twenty  years,  6  East,  215. 
though  it  be  not  of  itself,  without  other  evidence  to  support  the  4  Burr.  1963. 
right,  a  sufficient  ground  on  which  to   presume  a  grant,  may  ^oe  v.Wil^^on^ 
yet  be  used  as  presumptive  evidence  of  a  licence.     Indeed,  for  ^      a  >  5  • 
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(a)  Per  "Lord 

Kenyon^ 

7T.R.3.49- 
8  T.  R.  122. 
{h)  England 
V.  SInde, 
4T,R.  682. 
(c)  Keene  v. 
Deardon, 
8  East,  248. 


the  furtherance  of  justice,  presumptions  will  be  made  in  favour 
of  a  rightful  possession,  without  regard  to  time.  Where  trustees 
ought  to  convey  to  the  beneficial  owner,  it  shall  be  presumed 
that  they  have  conveyed  accordingly  [a] ;  or,  where  the  bene- 
ficial occupation  of  an  estate  by  the  possessor,  (under  an 
equitable  title,)  induces  a  probability,  that  there  has  been  a  con- 
veyance of  the  legal  estate  to  the  person  who  is  equitably  entitled 
to  it,  a  conveyance  of  the  legal  estate  may  be  presumed  (b). 
But  such  a  presumption  cannot  be  raised  on  a  supposed  breach 
of  trust,  or  on  a  doubtful  equity,  {c) 


The  existence  of  a  grant  being  inferred  from  usage,  it  follows 
as  a  corollary,  that  the  same  usage  must  determine  the  extent  of 
it.  We  know  the  right  only  as  we  collect  it  from  the  enjoyment, 
and  therefore  the  enjoyment  must  be  the  measure  of  it.  Hence  if 
a  right  to  water  is  presumed  from  an  enjoyment  of  twenty  years, 
it  can  only  be  to  so  much  as  has  been  appropriated  during  that  pe- 
riod (d).  So,  where  a  building,  having  been  used  for  twenty 
Shaw,  6  East,  years  as  a  malt-house,  was  afterwards  converted  into  a  dwelling- 
house,  it  was  holden  to  be  entitled  only  to  the  same  degree  of 
light  in  its  new  state,  which  it  had  had  in  its  former  state  {e),  so 
that  the  owner  of  the  adjoining  ground  might  lawfully  erect  a 
wall  which  prevented  the  admission  of  sufficient  light  for  do- 
mestick  pui'poses,  if  what  was  still  admitted  were  enough  for 
the  making  of  malt.|| , 

The  circumstance  ol  twenty  years  having  elapsed  without  any 
demand  made,  is  of  itself  a  presumption  that  a  bond  has  been 
paid.  And  satisfaction  of  a  bond  may  be  presumed  within  a 
less  period,  if  any  evidence  be  given  in  aid  of  the  presumption ; 
as,  an  account  settled  between  the  parties  in  tlie  intermediate 
time  without  any  notice  being  taken  of  such  a  demand.  |jBut 
the  presumption  from  the  lapse  of  twenty  yeiu>:  may  be  repelled 
by  proof  of  the  obligor's  recent  admission  of  the  debt ;  or  of  the 
payment  of  interest  within  that  time,  which  is  an  acknowledg- 
ment that  the  principal  sum  was  not  then  discharged. 

Twenty  years'  possession  by  a  mortgagee  is  a  presumptive  bar 
to  a  right  of  redemption ;  but  its  eftect  may  be  taken  off  by 


(d)  Bealey^v. 


208.    (e)Mai- 
tin  V.  Goblc, 
I  Campb. 
N.  P.  320. 
Chandler  v. 
Thompson, 
3  Campb. 
N.P.  80. 

Oswald  v. 
Legh,  I  T.  R. 
270.     Vide  trit 
OhligatmiSj 


.Tenner  v. 
Tracy, 


ndelT\l^^i  ^^^^i"g  the  receipt  of  interest,  that  accounts   have  been  kept. 


that  it  has  been  treated  as  a  mortgage 
the  like. 


gage,  (E.)  6. 

Reeks  v. 

Postlethwaite, 

Coop.  161.    Barrow  v.  Martin,  Id.  ^89 


in  a  deed  or  wiU,    and 


Parishes  of 
St.  George 
and  St.  Mar- 
garetj  i  Salk, 
123.     Vide  tit. 
Bastard,  (A.) 

Eldridge  v. 
Knott,  Cowp. 
214. 


The  fact  of  the  birth  of  a  child  during  a  lawful  marriage  is 
jprimd  facie  evidence  of  its  legitimacy.  But,  if  there  has  been  a 
divorce  a  mensd  et  thoj^o^  a  child  born  afterwards  (as  a  year  after 
the  sentence,  &c.)  is  presumed  to  be  illegitimate. 


In  the  case  of  a  quit-rent  claimed  by  the  lord  of  the  manor, 
proof  by  the  tenant,  that  no  demand  had  been  made  upon  him 

fox 
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V.  PickersgiU, 
I  T.  K.  66c. 


Green 
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for  near  forty  years,  was  not  admitted  to  be  a  sufficient  ground 
for  presuming  a  release  or  extinguishment;  and  such  presump- 
.  tion,  it  was  said,  could  not  be  raised  within  less  than  fifty  years, 
which  is  the  period  fixed  by  the  statute  of  limitations.  And  by 
Uto7i  J,  "  a  presumption  from  mere  length  of  time,  which  is  to 
'*  support  a  right,  is  very  different  from  a  presumption  to  de- 
'^  ^cwt  a  right.  Here,  the  presumption  is  to  defeat  the  right  of 
"  the  lord  to  a  small  payment  within  the  fifty  years  limited  by 
"  the  statute,  and  therefore  upon  mere  length  of  time  unacconi- 
"  panied  by  other  circumstances,  such  a  limitation  ought  not 
"  to  be  altered,  and  another  set  up."(l 

[If  a  person  claiming  a  toll  for  passing  over  a  highway,  can 
shew  that  the  liberty  of  passing  over  the  soil,  and  the  taking  of 
a  toll  for  such  passage,  are  both  immemorial,  and  that  the  soil 
and  the  tolls  were  before  the  time  of  legal  memory  in  the  same 
hands,  though  severed  since,  it  will  be  presumed  that  the  soil 
was  originally  granted  to  the  publick  in  consideration  of  the  tolls. 
If  a  ship  has  been  missing,  and  no  intelligence  received  of  her 
within  a  reasonable  time  after  she  sailed,  it  shall  be  presumed  ^''own, 
that  she  is  lost.]  ^f,^-;99. 

Read,  Sittings  after  Mich.  3  Geo.  3. 

Persons   once  in  being  shall  be  intended  still  living,  if  the  Throgmorton 
contrary  is  not  proved.  v.  Walton, 

aR0.Rep.46r. 
Wilson  V.  Hodges,  *  East,  312. 

(J  But,  where  no  account  can  be  given  of  them,  this  presump*  Doe  v.  Jesson, 
tion  of  the  duration  of  life  ceases   at  the  expiration  of  seven  6EaBt,  go.  85. 
years  from  the  time  they  were  last  known  to  be  living ;  a  period   ^opeweil  v. 
which   has  been   fixed   by  analogy  to  the  statute  of  bigamy,   ^  Camnb  V  P 
I.  Ja.  I.  c.  10.,  and  also  to  the  statute  next  following.  u^. 

By  19  C.  2.  c.  6.  reciting,   "  that  divers  lords  of  manors  and   [jn  ejectment 
''  others  have  used   to  grant  estates  by  copy  of  court-roll  for  the  case  was 
"  one,  two,  or  more  life  or  lives,  according  to  the  custom  of  their  ^^  f°^^^^^>J* 
*'  several  manors ;  and  have  also  granted  estates  by  lease  for  was^seised  In 
"  one  or  more  life  or  lives;  or  else  for  years  determinable  on  fee  of  the 
''  one  or  more  life  or  lives ;  and  it  hath  often  happened,  that  lands  in  ques- 
"  such  person  or  persons  for  whose  life  or  lives  such  estates  have  *^°"»  ^"^ 
"  been  granted,  have  gone  beyond  the  seas,    or  so  absented  iH^reversfon^o 
"  themselves  for  many  years,  that  the  lessors  and  reversioners  Leuds  Bavells 
''  cannot  find  out  whether  such  person  or  persons  be  alive  or  for  99  years, 
"  dead,  by  reason  whereof  such  lessors  and  reversioners   have  ^^  commence 
"  been  held  out  of  possession  of  their  tenements  for  many  years,  j^aths  ^or 
"  after  all  the  lives  on  which  such  estates  depended  are  dead,  in  other  sooner 
'*  regard   that  the  lessors   and  reversioners,    when   they  have  determmation 
''  brought  actions  for  the  recovery  of  their  tenements,  have  been  °|.  j!^^  estates 
"  put  upon  it  to  prove  the  death  of  their  tenants,  when  it  is  al-  ^^///  ^^^^  ^* 
"  most  impossible  for  them  to  discover  the  same :  For  remedy  father,  and 
*'  of  which  mischief  so  frequently  happening  to  such  lessors  or  Jo/m  Bavells, 
*'  reversioners,  it  is  enacted,    I'hat  if  such  person  or  persons,  f^^^YT'  ^^^ 
*'  for  whose  life  or  lives  such  estates  have  been  or   shall  be 
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lease  in  pos-  «  granted  as  aforesaid,  shall  remain  beyond  the  seas,  or  else-. 
session  for  99  cc  where  absent  themselves  in  this  realm,  by  the  spoce  of  seven 
or^iVer  of  ^  "  y^^^^  together,  and  no  sufficient  and  evident  proof  be  made  of 
them  so  long  "  the  life  or  Kves  of  such  person  or  persons  respectively,  in  any 
lived.  The  "  action  commenced  for  recovery  of  such  tenements  by  the 
plaintiff'  po-  t(  lessors  or  reversioners ;  in  every  such  case  the  person  or  per- 
rhedJath^of  "  ^^"^»  "P^"  whose  life  or  lives  such  estate  depended,  shall  be 
John  Davelhy  "  accounted  as  naturally  dead ;  and  in  every  action  brought  for 
the  son;  but  <«  the  recovery  of  the  said  tenements  by  the  lessors  or  rever- 
as  to  the  fa-  <c  sioners,  their  heirs  or  assigns,  the  judges,  before  whom  such 
proof  was  *'  action  shall  be  brought,  sjiall  direct  the  jury  to  give  their  ver- 
that  he  had  "  diet,  as  if  the  person  so  remaining  beyond  the  seas,  or  other- 
been  reputed  «  wise  absenting  himself  were  dead." 
dead,  and 

nobody  had  heard  of  him  for  15  years  last  past.  Upon  an  objection,  that  this  last  proof  was 
insufficient,  it  was  holden  clearly  by  Holt  C.  J.,  upon  the  perusal  of  the  above  statute,  that  this 
cage  was  within  it,  because  Lewis  Davclis,  the  lessor  of  the  plaintiff^  had  a  term  in  reversion 
of  the  lands,  and  so  was  a  reversioner  within  the  very  letter  of  the  statute ;  and  he  held, 
that  a  remainder-man  was  within  the  equity  of  that  law.     Holman  v.  Exton,  Carth.  246.J 

[By  the  6  Ann.  c.  18.  reciting  that  divers  persons,  as  guar- 
dians and  trustees  for  infants,  husbands  in  right  of  their  wives, 
and  other  persons  having  estates  or  interests  determinable  upon 
a  life  or  lives,  have  continued  to  receive  the  rents  and  profits  of 
guch  lands  after  the  determination  of  their  said  particular  estates 
or  interests,  it  is  enacted,  "  That  any  person  claiming  any  estate 
"  in  remainder,  reversion,  or  expectancy  after  the  death  of  any 
"  person  within  age,  married  woman,  or  any  other  person 
"  whomsoever,  may,  upon  affidavit  that  he  hath  cause  to  be- 
"  lieve  that  such  person  within  age,  <5t.  is  dead,  and  that  his  or 
"  her  death  is  concealed  by  such  guardian,  trustee,  husband, 
"  or  any  other  person,  once  a  year  have  an  order  from  the  great 
"  seal  for  the  production  of  such  person  within  age,  Src,  and 
"  upon  the  guardian,  trustee,  Sfc.  refusing  or  neglecting  to  pro- 
"  duce  such  infant,  Sfc.  agreeably  to  such  order,  the  said  infant, 
"  Sfc.  shall  be  taken  to  be  dead,  and  the  remainder-man  or  re- 
''  versioner  shair  enter  upon  the  estate  in  like  manner  as  if  such 
"  intknt,  Sfc,  were  actually  dead."] 


N 


(I)  Where  the  Law  requires  the  highest  Proof  the 
Nature  of  the  Thing  is  capable  of. 

Show.  Rep.      TT  seems  in  regard  to  evidence  to  be  an  incontestable  rule, 
III    Uoh'         ^^^^^  ^^  party,  who  is  to  prove  any  fact,  must  do  it  by  the 
a 84.    Salk.*      highest  evidence  of  which  the  nature  of  the  thing  is  capable. 
281. 

As,  where  the  quegtion  was,  whether  the  abbey  de  Sentibus 

was  an  inferior  abbey,  or  not,  Dugdale's  Monasticon  Anglicanum 

being  produced  for  evidence  was  refused,  because  the  original 

records  might  be  had  in  tlie  Augmentation-office. 

2  Show.  So,  if  a  witness  be  to  testify  what  another  swore  on  a  former 

Rep.  163.  trials 
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trial,  the  record  {a)  of  such  trial  must  be  produced,  or  his>vi-  (o)  ||The  pro- 
deuce  is  not  to  be  admitted,  ^c,  duction  of  the 

record  and  postea  indorsed  on  it  is  sufficient  for  this  purpose.  Pitton  v.  Walter,  i  Str.  162. 
But  the  person  called  upon  to  prove  what  a  deceased  witness  has  said  upon  a  former  trial, 
must  repeat  his  very  words,  and  not  merely  swear  to  their  effect.  Lord  Palraerston's  case 
cited  by  Lord  Kent/on  in  4  T.R.  a9o.|i 

II  So,  where  a  licence  to  trade  granted  by  the  crown  was  lost,  Rhind  v.  Wil- 
parol  evidence  of  its  contents  was  not  admitted ;  because  there  kin^on, 
must  be  a  register  of  it  in  the  Secretary  of  State's  Office,  and  *  Taunt.  237. 
that  register  would  be  the  best  evidence. 

So,  where  the  question  was,  whether  the  defendant  had  put  Williains  v. 
on  board  the  plaintiff's  ship  some  articles  of  a  combustible  and  J*  ^^l?" 
dangerous  kind,  without  giving  due  notice  of  their  nature;  and  j^// 
it  appeared  in  evidence,  'that  the  goods  were  delivered  by  the 
officer  of  the  defendants  with  a  written  order  to  the  plaintiff  to 
receive  them,  in  which  nothing  was  said  as  to  their  nature;  that 
they  were  received  by  the  chief  mate  of  the  plaintiff's  ship,  who 
had  since  died,  and  that  no  other  person  was  present  at  the  de- 
livery ;  and  it  was  further  proved  by  the  captain  of  the  ship  and 
the  second  mate,  that  no  communication  had  been  made  to 
either  of  them,  nor,  as  far  as  they  knew,  to  any  other  person 
iboard;  the  plaintiff  was  nonsuited,  on  the  ground  that  he  had 
lot  given  the  best  evidence  of  the  want  of  notice,  which  it  was 
n  his  power  to  produce  by  calling  the  Company's  officer,  who 
Jelivered  the  articles  on  board ;  which  nonsuit  was  afterwards 
iffirmed  by  the  Court  of  K.  B.  "  The  best  evidence,'*  said  Lord 
Ellenborough,  "  should  have  been  given  of  which  the  nature 
'  of  the  thing  was  capable.  The  best  evidence  was  to  have 
''  been  had   by  calling  in  the  first  instance  upon  the  persons 

*  immediately  and  officially  employed  in  the  delivery  and  re- 
'  ceiving  of  the  goods  on  board,  who  appear  in  this  case  to 

*  have  been  the  first  mate  on  the  one  side,  and  the  military 
'  conductor  on  the  other.  And  though  the  one  of  these  per- 
''  sons,  the  mate,  was  dead,  it  did  not  warrant  the  plaintiff  in 
'  resorting  to  an  inferior  and  secondary  species  of  testimony, 
'  viz.  the  presumption  and   inference  arising  from  a  non-com- 

*  munication  to  other  persons  on  board,  as  long  as  the  military 
'  conductor,  the  other  livnig  witness  immediately  and  primarily 

*  concerned  in  the  transaction  of  shipping  the  goods  on  board, 
'  could  be  resorted  to :  and  no  impossibility  of  resorting  to  this 

*  evidence  is  suggested  to  exist  in  this  case." 

But,  this  rule  will  be  dispensed  with  where  a  strict  adherence  Supra  261-2. 
o  it  would  be  productive  of  serious  publick  inconvenience.  ^*  ^-  ^^'^ 

don,  Dougl.  593.11.  3.    Lynche  v.  Gierke,  3  Salk.  154.    Jones  v.  Randall,  Cowp.  17. 

So  a  privid  facie  evidence  will  be  sufficient,  where  it  is  aided  Berrvman  v. 
?y  the  general  presumptions  of  law.  'W/ise,  4  T.R. 

iie  Gordons,  Leech's  Cr.  Ca.  585.  R.  v.  Jones,  a  Campb.  N.  P,  131.  R.  v.  Verelst, 
;  Campb.  N.  P.  43a.  Williams  v.  E.  L  Company,  3  East,  192.  Monke  v.  Butler,  i  Ro. 
Xep.  83.     R.  v.  HasUngfield,  a  M  &  S.  558. 

Y   2  ^, 
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1  N.  R.  210.  So,  a  lower  degree  of  evidence  may  be  sufficient  in  proof  of  a 

Bevaii  V.  f^^j.  j^^^^  ^j^^  y^^y  nature  of  the  case,  or  from  the  manner  in  which 

t  T  ir^6 ' '       *^^  ^^^^  itself  is  stated  on  the  record,  or  from  the  relative  situa- 
n.a.  Peacock  tion  of  the  parties,  or  from  the  conduct  of  the  adverse  party. 
V.  Harris, 
lo  East,  104.     R.  V.  M'Into&h,  3  T.  R.  634.     Cross  v.  Kaye,  6  T.  R.  663. 

vSniith  V.  If  in  trover  there  be  a  demand  in  words,  and  a  demand  in 

Young,  writing,  and  both  be  perfect,  either  may  be  proved  as  evidence 

1  Campb.         ^f  ^|jg  conversion.     If  indeed  the  verbal  demand  have  any  re- 

•439-        ference  to  that  in  writing,  the  writing  must  be  produced;  but, 
if  they  are  concurrent  and  independent,  the  latter  will  not  su- 
persede the  former. 
Jacob  V.  Lind-       So,  verbal  admissions  by  a  party  of  his  having  been  supplied 
say,  I  East,      with  goods  may  be  given  in  evidence,  though  it  should  appear 
^^°-  that  he  has  signed  his  name  at  another  time,  to  an  account  ac- 

know^ledging  the  receipt  of  them. 
Hughes's  case,       Soj  in  proof  or  disproof  of  hand-writing,  the  supposed  writer 

2  East,  P.C.  of  the  instrument  need  not  be  called,  but  the  evidence  of  per- 
l^°p'  ■  ,  sons  well  acquainted  with  his  style  of  writing  will  be  sufficient. |i 
case,  Ibid.    Newland'a  case,  Id.  looi.     Coiiir.  Smith's  case,  Id.  looo. 

(K)  Of  Hearsay  Evidence. 

Mod.  183.  TT  seems  agreed,  that  what  another  has  been  heard  to  say  is  no 
Skin.  402.  evidence,    because  he  was  not  on   oath ;  also,    because  the 

party  who  is  affected  thereby,  had  not  an  opportunity  of  cross- 
examining.  But  such  speeches  or  discourses  may  be  made  ii.se 
of  by  way  of  inducement  or  illustration  of  what  is  properly 
evidence. 
t  Hawk.  P.  C.  Also,  what  a  witness  hath  been  heard  to  say  at  another  time, 
c.  46.  §  14.       may  be  given  in  evidence,  in  order  to  invalidate  or  confirm  the 

testimony  he  gives  in  court, 
a  Hawk.  P.  C.       So,  what  a  person  accused  of  a  crime  hath  been  heard  to  say 
c.  46.  \J  14.       at  another  time,  may  be  given  in  evidence  at .  his  trial,  either 
(a)  [The  de-    foj.  /^n  IjJ,^  qj.  against  him. 
clarations  of  ^    '  ° 

a  prisoner  cannot  be  given  in  evidence  for  him;  therefore  a  witness  for  this  purpose  cannol 
be  callecl  in  his  defence;  but  he  may  cross-examine  any  of  the  witnesses  on  the  part  of  the 
prosecution  as  to  any  thing  they  may  have  heard  him  sav  relating  to  the  fact  he  is  charged 
with.    Id.  ibid.] 

Higham  V.  JlSo,  in  inquiries  into  events,  which  happened  a  long  time 
Rdgway,  Q^gQ^  ^^^(j  beyond  the  memory  of  living  witnesses,  hearsay  is  ad- 
Bull,  n!  P.*°'  niitted ;  as,  in  questions  of  pedigree,  the  declarations  of  de- 
^33-  Cowp.  ceased  members  of  the  family,  entries  in  family  Bibles,  or  othei 
594.  Vowles  books,  recitals  in  family  deeds,  monumental  inscriptions,  en 
v.  Young,  gravings  on  rings,  old  pedigrees  hung  up  in  family  mansions 
""^TliTtradi*-  ^^^  ^^^  ^^^^  ^^  ^^  ancestor,  though  found  cancelled,  and  no 
tion,"  said  known  to  have  been  proved  or  acted  upon,  if  it  appear  to  ha? 
Lord  Eidon  been  treated  as  a  paper  relating  to  the  family. 

in  the  case  of  r  r  o 

Whiteloefc 
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liitelocke  v.  Baker,  "  must  be  from  persons  having  such  a  connection  wUh  the  party  to 
"  wliom  it  relates,  that  it  is  natural  and  likely  from  their  domestick  habits  and  connections, 
*'  that  tliey  are  speakiuii;  the  truth,  and  that  they  could  not  be  mistftken.  Declarations  in  the 
*•  familv,  descriptions  in  wills,  descriptions  on  monuments,  in  l^ibles  and  registry  books,  are 
"  rH  admitted  upon  this  principle,  that  they  are  the  natural  effusions  of  a  party,  who  must 
•*  know  the  truth,  and  who  speaks  upon  an  occasion,,  when  his  mind  stands  in  an  even  posi'y 
"  tion,  without  any  temptation  to  exceed  or  fall  short  of  the  truth."  13  Ves.  514.  De- 
clarations therefore  made  after  the  commencement  of  a  suit,  or  preparatory  to  one,  would 
seem  to  he  inadmissible.  Viu.  Abr.  tit.  Evidence,  (T.  b.  91.)  The  answer  of  the  Judges  to  the- 
question  proposed  to  them  in  the  case  of  the  Berkeley  peerage,  and  what  was  said  by  Law- 
rence J.  upon  that  occasion.  Ph.  Ev.  178.  Bnicontr.  Haywood  v.  Firmion,  cor.  Lord  Cam- 
den, Sittings  after  Trinity  Term,  1766,  and  Goodright  v.  Moss,  (/owp.  594.  Declarations 
made  by  persons  not  members  of  the  family,  if  known  to  have  been  intimately  acquointed 
with  the  family,  may  be  received.  Gilb.  Ev.  112.  3  T.  R.  723.  though  Lord  Ersf.lne 
rests  the  admissibility  of  such  evidence  upon  the  principle  oUnterest  in  the  relative  in  knowing 
the  connections  of  the  family,  and  upon  that  principle,  considering  the  husband  as  part  of 
the  wife's  family,  allowed  his  declarations  of  her  illegitimacy  to  be  evidence.  Vowlei  v. 
Young,  ubi  supra. 

So,  proof  by  one  of  the  family,   that  a  younger  brother  of  the  Doe  v.  Griffin, 
person  last  seised  had  many  years  before  gone  abroad,  and  that   15  East,  193. 
the  repute  of  the  family  was,  that  he  had  died  there,  and  that 
the  witness  had  never  heard   in  the  family  of  his  having  been 
married,  has  been  admitted  as  good  prima  facie  evidence  of  such 
person's  death  without  lawful  issue. 

So,  the  declarations  of  persons  having  the  best,  means  of 
knowing  a  fact,  and  no  interest  to  falsify  it,  have  been  admitted 
as  evidence  of  it  after  their  death.     Such  are  the  declarations 
of  a  deceased  parent  as  to  the  birth  or  the  time  of  the  birth  Herbert  v. 
of  his  child,  or  to  the  fact  of  his  being  born  before  marriage,  i"^^!*'  ^!5 
Such  are  the  entries  of  the  receipt  of  ecclesiastical  dues  in  the  cited\i  Doe 
books  of  a  deceased  rector,  which  are  evidence  for  succeeding  v.  Rawlins, 
rectors :   as  also  are  such  entries  in  the  books  of  a   lessee  of  7  East,  290. 
the   rectory  after   the  expiration  of  his  lease.     Similar  entries  ?^  p'^'*"^^^-^' 
made  by  impropriate  rectors  have  been  received  as  evidence  for  ^j  '  v.'^jay, 
succeeding  rectors,  though   certainly  in  violation  of  principle ;  Bull  N.  P. 
the  ground  of  their  admission  being  that  they  could  not  benefit  ii^*    7  East, 
the  party  making  them,  or  his  representatives.  ||  ^^o-  ^J|i^^'^- 

Bunb.  46.  Vin.  Abr.  tit.  Evidence,  [T  b.  73.]  &  [T.  b.  117.]  Illingworth  v.  Leigh,  4  Gwill. 
1619.  Woodnoth  v.  Lord  Cobham,  Bunb.  180.  But  see  Legross  v.  Levemoor,  3  Gwill.  529. 
Outram  v.  Morewood,  5  T.  R.  123.    Perigal  v.  Nicholson,  i  Wightw.  63. 

[It  seems  to  be  no  objection  to  the  admission  of  hearsay  evi-  Espin,  Ni.  Pri. 
dence,  that  the  party  whose  declarations  are  brought  as  such  787. 
would  not  himself  now  be  an  admissible  witness,  provided  at 
the  time  of  making  those  declarations  he  stood  indifferent.] 

i!  And  further,  in  questions  of  boundaries  or  customs,  it  is  no  Harwood  v. 
objection  to  the  declarations  of  a  deceased  person,  that  he  claimed  Sims,  Wightw. 
himself  under  the  same  custom,  provided  there  do  not  appear  to  "J;   ^'i^^^^iolla 
have   been  a  lis  mota  at  the  time:     as,  on  a  question  of  pa-  i*^East^33i. 
rochial  modus,  that  he  was  a  parishioner,  and  liable  to  pay 
tithe ;  or  on  a  question  of  parochial  or  manorial  boundary,  that 
he  claimed  a  right  of  common  on  the  wastes  which  his  decla- 
rations went  to  enlarge. 

^       Y3  If 
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Barry  v.  Beb-        If  the  declarations  of  deceased  persons  competent  from  their 

bington,4T.R.  situation  and  connections  to   speak  to  a  fact,  and   under   no 

^^^•5-  Steady,  tej^ptation  to  misrepresent,  are  evidence;  a  fortiori  are  the  de- 

eet  ^Harper  clarations  oi  such  persons  when  they  contradict  an  interested 

V.Brooke,  motive  of  action.     Hence  entries  in  their  books,  by  which  they 

3  Wooddes,  charge  themselves  with  the  receipt  of  money  on  the  account  of 

^88   w^^'^*  ^  ^^^'^  person,  or  acknowledge  the  payment  of  money  due  to 

V.  Greenvfne,  themselves,  are  strong  evidence  of  the  fact,  in  consideration  of 

a  Str.  1 1 29.  '  which  the  money  is  stated  to  have  been  received  or  paid. 

<^  supra,  2S  3' 

Doe  V.  Robson,  15  East,.  33.  Haddon  v.  Parry,  3  Taunt.  305.  Higham  v.  Ridgway,  10  East, 
109.  Roe  V.  Rawlings,  7  East,  279.  Bagalley  v.  Jones,  i  Campb.  367.  lyatt  v.  Finch, 
I  Taunt.  141.    Chapman  v.  Cowlan,  13  East,  10.    Peaceable  v.  Watson  4  Taunt.  16. 

Nicholls  V.  In  questions  concerning  publick  rights  reputation  is  admissible ; 

Parker,  for  in  such  cases  all  mankind  are  considered  as  interested  in  pre- 

i4Ea3t,33i.n.  ggj.yipg  ^j^g  evidence.     And  this  has  been  extended  to  rights  not 

I  t"r!466.  strictly  publick,  such  as  of  manors,  parishes,  and  commons,  and  a 

Beebec  v.  modus :  and  where  a  private  right,  claimed  by  prescription,  goes 

Parker,  5T.R.  in  abridgment  of  a  general  right  of  common,  reputation  is  ad- 

16.  Doe  V.  missible,  for  it  is  not  so  properly  evidence  of  the  private  right,  as 
Sisp,on,i»East,       .,  r    1  •        u-  u  *u  ui-  1      •    u*  •     *      i 

62.Morewood  evidence  of  the  manner  m  which  the  publick  right  is  to  be  en- 

V.  Wood,  joyed.  But  this  sort  of  evidence  cannot  be  introduced  tili  a  fouii- 
i4East,3a7.n.  dation  has  been  laid  for  it,  by  shewing  an  exercise  of  the  right. 
Weeks  V.  ^^  ^^^^  of  enjoyment  within  the  memory  of  living  witnesses. 

I  M.&  S.  679.    Harwood  v.  Sims,  i  Wightw.  112. 

Morewood  v.  By  the  better  opinion,  reputation  would  seem  not  to  be  ad- 
Wood,  tibi  missible  as  evidence  of  prescriptive  rights  merely  private.  But 
snpra.  R.  v.     ^|^jg  y^^^  ^^^^  vexata  questio, 

3  T.  R.  709.  Webb  V.  Potts,  Noy,  44.  Reed  v.  Jackson,  i  East,  357.  Clothier  v.  Chapman, 
14  East,  331.  n.  Didsbiirv  v.  Thomas,  Id.  32  v  Barnes  v.  Mawson,  1  M.&S.  81.  Week* 
V.  Sparke,  Id.  6jc).  Bull.  N.  P.  295.  Bp.  of  Mcath  v.  Lord  Belfield,  Ibid.  1  Wils.  315.  S.  C. 
but  see  Lord  KenyoiCs  observations  on  this  case,  3  T.  R.  723. 

R.v.  Erith,  Tradition    is   admissible   merely   from    necessity,    and  only 

w^^^xT^^**  where  no  other  proof  can  be  had.  It  is  not  evidence  of  a  par- 
ham  Courtney,  ticular  fact.  Hence  in  questions  of  settlement,  the  declara- 
1  East,  373.  tions  of  a  deceased  parent  are  not  admissible  as  to  the  2)lace 
R.V.Chad-  of  his  child's  birth  ;  nor  are  the  declarations  of  a  deceased  per- 
derton,  2  East,  ^^^  gg  ^^  Y\\s  having  been  hired  for  a  year,  or  having:  been 
ag.  R.v.  rerry       i-       j  1  •  1     °  J       ^  & 

Frytone,  Ibid,  relieved  by  a  parish. 
54.  R.v.  Aberg willy,  Id.  63. 

Holloway  v.  But  to  prove  seisin  in  a  devisor,  the  declarations  of  a  deceased 

^^^njZ^^i  occupier  of  the  land,  that  he  held  as  his  tenant,  were  received 

in  Davies  v.  ^^  evidence  of  that  fact,  for  it  would  otherwise  be  almost  im- 

Piercc,2T.R.  possible  to  prove  the  holding  of  this  particular  tenant.     Besides, 

SS'  Peaceable  the  declarations  were  in  some  degree  against  the  interest  of  the 

^  T^^*^ r"'fi  occupier,  as  destroying  that  evidence  of  title,  which  arises  from 

4    uun  ,  I  .  possession,  and  making  him  liable  to  a  demand  for  rent. 
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So,  where  the  point  was,  whether  certain  lands  were  parcel  Roll  v.  Fel- 
bf  y^/s  or  5.'s  estate,  the  declarations  of  a  deceased  occupier,  l^r^-^j ; '^^^' 
who  held  under  both  A.  and  B.,  were  admitted  in  evidence. ||        ^^  g  z^]vi 
10.    Bridgman  V.  Jennings,  i  LcLRaym.  734.    Davies  v.  Pierce,  2  T.  R.jj. 


(L)  Of  the  Party's  Confession. 
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TIE  confession  of  the  defendant  himself,  whether  taken  on  an  But  for  this 
examination  before  justices  of  the  peace,  in  pursuance  of  ^^^  ^  Hawk. 
1&2P.&M.  c.  13.,  orof2&3P.&M.  CIO.,  upon  a   bailn  PC.c.46.$6. 
nient  or  commitment  for  felon}^  or  taken  by  the  common  law  on 
an  examination  before  a  magistrate  for  treason  or  other  crime, 
or  spoken  in  private  discourse,  has  always  been  allowed  to  be 
given  in  evidence  against  the  party,  but  not  against  others. 

But  wherever  a  man's  confession  is  made  use  of  against  him, 
it  must  be  taken  altogether,  and  not  by  parcels. 

[It  must  not  be  drawn  from  him  either  by  threat  or  promise,  aH.  H.P. 
but  must  be  quite  voluntary.]  c.a84-  Leach'i 

Cases,  286, 
%Sy.    Burn's  Just.  tit.  Examination. 

IJ  It  is  evidence,  whether  made  before  or  after  his  apprehen-  Lambe's  case, 
sion;  whether  on  a  judicial  examination,  or  after  commitment;  a  Leach's  Cr. 
whether  reduced  into  writing  or  not ;  and  if  reduced  into  writing,  ^p  ^^?'p  ^, 
whether  signed  by  him  or  not.I|  ,2^   Keb.  19. 

See  Fort.  Disc.  243. 

[His  examination  ought  not  to  be  upon  oath.  i  H.  H.  585. 

Where  the  confession  is  regularly  taken,  it  is  of  itself,  uncor-  Leach's  Cases, 
roborated  by  any  other  evidence,  sufficient  to  convict  him.]  2^87. 

(M)  Of  Similitude  of  Hands. 

TT  is  observable  {a)  that  this,  with  other  circumstances,  (b)  in  («)  2  Hawk. 

Algermon  Sidiiei/s  case,  was  ruled  to  be  good  evidence  of  his  ^-  ^-  ^-  '*^' 

having  written  a  paper  charged  against  him  as  an  overt  act  of  )^/*  g^^^^ 

high  treason  :  yet  in  the  trial  of  the  (c)  seven  bishops,  the  Court  Tri.  80a.  IjAs 

was  divided  in  opinion,  whether  similitude  of  hands  was  evidence  itappearstrora 

of  the  defendant's  having  signed  the  paper  charged  against  them  ^^f  report  of 
i-L   1  11  I-     "         1  11        J  •    •         •      Algernon  Sid- 

as  a  libel ;  and  the  parhament  havmg  declared  an  opniion  m  ^^|»g  ^^^^^  -^^ 
the  {(1)  reversal  of  Alga-no?!  Sidnet/s  attainder,  that  comparison  the  book  re- 
of  hands  is  no  evidence  of  a  man's  hand- writing  in  criminal  ferred to,  three 
cases;  it  seems  to  have  been  generally  h  olden  since  that  time,  witnesses  were 
that  it  is  not  evidence  in  any  criminal  case,  whether  capital  or  ^  paper*  to^be 
not  capital,  {e)  his  band.writ- 

ing:  the  first 
said,  he  had  seen  the  prisoner  write  the  indorsement  upon  several  bills  of  exchange,  and  that 
he  belicTcd  the  paper  to  have  been  written  by  him  :  this  evidence  was  objected  to  as  a  com- 
parison of  hand-writing,  but  admitted ;  the  second  witness  said,  he  had  not  seen  the  prisoner 
write  more  than  once,  but  that  he  had  seen  his  indorsement  on  bills,  and  that  the  paper  was 
very  like  it :  the  third  witness  said,  he  had  seen  several  notes,  which  had  come  to  him  with 

Y4  the 
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the  indorsement  of  the  prisoner's  name,  and  that  he  had  paid  them,  and  had  never  been 
called  to  account  for  mispayment :  the  whole  of  the  evidence  was  received.  The  prisoner,  in 
his  defence,  insisted,  that  nothing  but  the  comparison  of  hand-writing  had  been  offered  as 
proof  against  him;  and  the  act  of  parliament,  which  reversed  his  attainder,  states  the  ad- 
mission of  this  evidence  as  one  of  the  grounds  of  the  illegality  of  his  conviction.  It  recites, 
among  other  particulars,  that  "  there  had  not  been  sufficient  legal  evidence  of  any  treasons 
"  committed  by  him,  there  being  produced  a  paper  found  in  his  closet  supposed  to  be  his 
"  hand-writing,  which  was  not  proved  by  any  one  witness  to  have  been  written  by  him ;  but 
*'  the  jw'if  was  directed  to  believe  if,  by  comparing  it  with  other  writings  of  his. ^^  However,  if 
this  report  of  the  trial  be  correct,  something  more  than  the  mere  comparison  of  hand-writing 
was  laid  before  the  jury :  for,  according  to  the  report,  the  first  witness  had  seen  the  prisoner 
write  his  name  several  times.  And  though  it  may  be  objected  to  the  two  last  witnesses,  that 
the  indorsements,  mentioned  by  them,  were  not  sufficiently  proved  to  have  been  written  by 
the  prisoner,  yet  that  objection  will  not  apply  to  the  other  witness,  whose  evidence  was  cer- 
tainly admissible.  The  same  sort  of  evidence  was  admitted  in  Lord  Preston^i  case  within  a 
year  after  the  reversal  of  Sidney^s  attainder,  and  has  been  since  received  in  many  cases  of 
great  authority.  Phil.  Ev.  365.,  and  see  De  la  Motte's  case  1781,  in  vol.  21.  of  Howell's 
Kcw  Coll.  of  St.  Tr.  8io.||  (c)  4  Stat.  Tri.  338.  (f/)||And  if  It  be  not  evidence  in  a  criminal 
case,  it  cannot  be  evidence  in  a  civil  case,  for  the  same  rules  must  apply  to  both.  But  see 
E.  v.  Cator,  4  Espin.  N.  P.Ca.  117.  Eagleton  v.  Kingston,  8  Ves.  475.  Wade  v.  Broughton, 
3  Ves.  &  Beam,  i  ^2.\\    {e)  1  W.  &  M.  c.  7.  of  private  acts. 

(N)  Whether  the  Depositions  of  Witnesses  in  another 
Cause  may  be  given  in  Evidence. 

Hardr.2a.472.  l^EPOglTlONS  cannot  be  given  in  evidence  against  any  per- 
Bunb.  91.3*1-  son  who  was  not  party  to  the  suit;  {a)  and  the  reason  is, 

^'^^rl"^^*  because  he  had  not  liberty  to  cross-e3cainine  the  witnesses;  and 
Vin^ Abr.  tit.*  ^^  ^^  against  natural  justice  that  a  man  should  be  concluded  in  a 
Evidence.        cause  to  which  he  never  was  a  party,  (b) 

(A.b.31.) 

pi.  45.  47.  Vern.  413.  Eq.  Cas.  Abr.  227.  pi.  3.  (a)  But,  if  a  witness  is  examined  in  Chan- 
cery, you  may  read,  without  an  order,  any  other  depositions  of  the  sanic  person,  in  the 
spiritual  court,  or  elsewhere,  in  any  other  cause,  so  as  you  make  use  of  them  only  to  con- 
front the  evidence  he  then  gives.  Anon.  Mosely,  118.  188.  {b)  Ijlt  is  said,  sui>ra  270.,  in 
viarg.  that  in  cases  of  customs  and  tolls,  and,  in  general,  in  all  cases  where  hearsay  and  repu- 
tation are  evidence,  depositions  may  be  admitted,  though  the  parties  in  the  two  suits  are  not 
the  same.  But  after  the  opinions  delivered  by  the  Judges  m  the  House  of  Lords  in  the 
Banbury  and  Berkeley  peerage  cases,  respecting  depositions  in  questions  of  pedigree,  tluK 
position  would  t>eem  not  to  be  maintainable.    2  Solw.  N.  P.  684.  Phil.  Ev.  i78.|( 


EXCOMMUNICATION 


^""'d^^^R '  E^^^^^M^'NICATION  is  the  highest  ecclesiastical  censure 
nert  °624.    ^"  which  can  be  pronounced  by  a  spiritual  Judge  against  a 

(a)  By  the  33d  christian,  for  thereby  he  is  {a)  excluded  from  the  body  of  tlie 
of  the  Articles  church,  and  disabled  to  bring  any  action,  or  sue  any  person  in 
of  the  Church  the  commou  law  courts. 


of  Englandf 


that 
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tW  person,  wliich  by  open  denunciation  of  the  church  is  rightly  cut  off  from  the  unity  of 
the  church,  and  cxcomnuuiicated,  ou^ht  to  be  taken  by  the  whole  multitude  of  the  faithful 
as  im  heathen  and  publican,  until  he  be  openly  reconciled  by  penance,  and  received  into  the 

ehurch  by  a  Judge  that  hath  authority  thereunto. It  was  used  by  way  of  punishment  only 

for  great  and  heinous  crimes,  according;  to  the  rule  in  the  Reformatio  Legum,  fol.  80.  Non 
debet  e.icommutiicdtio  nmiulis  in  delicti*  versari,  sed  ad  horribUium  crivtinuni  atrocitatem  admo- 
venda  esty  in  quihus  ecctesia  gravissimam  infamiam  sustinety  vel  quod  illis  evertatur  religioy  vel 
quod  botii  mores  pervertantur.  But  now  the  frequent  use  of  excommunication  is  in  cases  of 
contumacy,  for  not  appearing  or  disobeying  sentences,  though  in  the  smallest  matters,  and 
those  oft-times  of  a  civil  nature,  which  is  one  of  the  principal  means  of  bringing  a  contempt 
upon  it,  and  yet  is  the  only  way  which  the  spiritual  court  hath  to  enforce  obedience.  Gibs. 
Cod.  1095.  IJThe  use  of  it  in  cases  of  mere  contumacy  is  abolished  by  the  statute  of  53  G.  3. 
c.  127.  infra,  and  its  severities,  where  it  is  still  allowed,  are  also  mitigated  by  that  statute. 
— The  Druids  in  Gaul  had  recourse  to  the  process  of  excommunication  to  enforce  their  juri»- 
diction,  as  appears  from  the  account  left  us  by  Caesar.  The  features  of  their  excommunica- 
tion have  so  strong  a  resemblance  to  those  of  the  excommunication  of  later  days,  that  I  shall 
take  leave  to  extract  the  passage.  Illi  [Druides]  rebus  divinis  intersunty  sacrifieia  publico  ^ 
privatn  procuranty  religioncs  interpretantur.  —  Fere  de  omnihui  controversiisy  publiris  privatisquCy 
corutituttnC ;  Sf  si  quod  est  admissnm  facinuSy  si  casdes facta y  si  de  hfereditate;  si  de  finibus  con- 
troversia  esty  iidem  decernunty  prcemia  pctnasque  constituunt.  Si  quis  aut  privatuSy  aut  publicuSy 
eorum  decreto  nou  steterity  sacrijiciis  iuterdicunt.  Hcec  pcena  apud  eos  est  gravissima.  Quibus 
ita  est  lid er dictum^  it  numero  impiorum  ac  sceleratorum  habeiitur ;  us  omiies  decedunt ;  aditum, 
eorum  sermoiiemque  dcfugiunty  ne  quid  ex  conlagione  inrommodi  accipiant ;  ncque  its  petentibus 
jut  redditury  neque  honos  idlut  communicatur.     Comm.  Lib.  4.  {| 

Excommunication  is  divided  into  the  greater  and  less ;  the  Co.  Litt.  134. 

greater  (a)  excludes  a  man  fi'om  the  communion  of  the  faithful,  («)!|Thegreat- 

as  well  as  of  the  sacraments ;  the  less  excludes  him  from  the  ^^  ^xcomrau- 

p     ,  11111  11      T       nication  seems 

communion  ot  the  sacraments  only;  but  they  both  equally  dis-   to  have  been 

able  him  from  bringing  any  action,  &c.  formerly  the 

same  with  the 
anathema;  though  in  later  times  there  was  a  material  difference  between  them.  —  See  an  ad- 
mirable dissertation  upon  Excommunications  and  Interdicts  in  the^first  volume  of  M.  Du  Bou-» 
lay's  Histoiredu  Droit  Public  Ecclcsiastique  Frangoit.\\ 

Under  this  head  we  shall  consider, 

(A)  In  what  Cases  the  Spiritual  Court  may  properly 

excommunicate. 

(B)  In  what  Cases  a  Person  shall  be  said  to  be  ipso 

facto  excommunicated. 

(C)  By  whom  Excommunication  is  to  be  pronounced 

and  certified. 

(D)  What  Inconveniencies  and  Disabilities  it  lays  the 

Party  excommunicated  under :  And  herein  of 
his  Disability  to  bring  any  Action. 

(E)  Of  the   Proceedings  on   the  Writ   of  Ea^commu- 

mcaio  capiendo,  both  at  Common  Law,  and  by 
virtue  of  the  Statute  5  Eliz.  c.  23. 

(F)  Of  Absolving  and  Assoiling  a  Person  excommu- 

nicate. 


(A)  In 
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(A)  In  what  Cases  the  Spiritual  Court  may  properly 
excommunicate. 

Roll  Abr.883.  TT  seems  agreed,  that  wherever  the  spiritual  court  hath  joris- 
laCo.  76.         A   diction  in  any  {a)  cause,  and  the  party  refuses  to  appear  to 
aeiilv^th""      ^^^^^  citation,  or  after  sentence,  being  admonished,  refuses  to 
Kin<»'s  tenants  obey  their  decree,  that  he  may  be  excommunicated, 
who  held  in  capiie,  and  whose  attendance  was  necessary  on  the  person  of  the  King,  could  not 

be  excommunicated.     2  Inst.  631.     Gibs.  Cod.  H02. That  a  bishop  or  oth»;r  peer  of  par-, 

liament  may  be  excommunicated.     7  Mod.  j6,  &c.     The  Bishop  of  St  David's  case. 

Salk.  293.350.       Also  it  seems,  that  at  common  \rw  the  sig7ii/icavit  of  an  ex- 

Ld.Raym.586.  communication  might  be  upon  a  general  clause,  as  propter  coyI" 

6i8.Gibs.Cod.  iniyiadam^  or  de  non  parendis  mandatis  ecclesia ;  but  now  by  the 

°^^*  5  Eliz.  c.  23.  the  cause  must  be  set  forth  in  the  writ  de  excommu-' 

nicato  capiendo  itself,  because  by  that  statute  the  writ  is  made 

returnable  in  B,  It.,  which  would  be  to  no  purpose  if  the  cause 

were  not  set  forth  in  the  writ,  so  as  to  enable  the  Court  to  judge 

thereof. 

1411.4. 14.  b.        But  it  was  always  holden,  that  the  bishop's  certificate  signi- 

a? And  there-  ^^^"^  *^^  excommunication  into  Chancery,  on  which  the  writ 

fore  the  Court  ^^  excommunicato  capiendo  issued,  ought  to  comprise  the  par- 

of  Chancery,     ticular  cause  of  the  excommunication;  so  that  the  Court  might 

for  any  defect  judffe  (b)  whether  it  were  a  matter  within  their  iurisdiction,  or 

mthecertifi-    *;    .^    ^  ^  J  ' 

cate,  used  to    ""^• 

grant  a  supersedeas;  but  before  the  5  Eliz.  c.  23.  there  were  no  discharges  m  B,R.  on  rjr- 

coiHviunicato  capiendoy  but  where  a  man  was  excommunicated  pending  a  prohibition.     Salk. 

393- 

Roll.  Abr.  884-  If  the  excommunication  appears  to  have  been  by  an  arch- 
Sterling's  case,  deacon  of  a  peculiar  or  limited  jurisdiction,  it  ought  to  appear 
RoKRep.^74.  by  the  certificate,  either  expressly,  or  by  implication,  that  the 
defendant  was  matter  thereof  arose  (c)  within  his  {d)  jurisdiction ;  otherwise  it 
taken  upon  a  is  void. 
«apias  excom- 

mu7iicahiniy  and  because  it  was  not  mentioned  in  the  significavit  that  he  lived  in  that  diocese 
at  the  time  of  the  excommunication,  it  was  therefore  adjudged  to  be  uncertain,  and  the 
larty  was  discharged.  Moor,  467.  Beaumont's  case.  Show.  Rep.  17.  S.  C.  cited.  Godb.  191.  S.  P. 
d)  The  defendant  was  taken  upon  a  capias  excovimumcatum^  and  the  signijicavit  was,  that  he 
was  excommunicated  for  not  answei'ing  articles ;  but  it  not  being  shewn  what  these  articles 

were,  it  was  adjudged  ill.    Roll.  Rep.  136.  Fox's  case. If  a  man  is  excommunicated  for 

an  offence,  which  is  pardoned  by  a  general  pardon,  and  this  being  shewn  to  the  bishop,  he 
notwithstanding  refuses  to  absolve  him,  an  action  on  the  case  lietn  against  him.    la  Co.  76. 


I 


Salk.  293.  If  the  excommunication  in  a  writ  of  excommunicato  capiendo 

The  Kuig  and  jg  recited  to  be  pro  quibusdam  causis  substractionis  decimarum 
uidgedupon  ^^^^  (^)  ^^^orum  jurium  ecclesiasticornm,  this  is  too  uncertain; 
such  a  return  ^^^  the  alia  jura  might  be  such  matters  as  were  out  of  their  ju- 
to  a  habeas  risdiction,  and  they  ought  to  shew  the  matter  was  within  their 
^rpus.  I  Ld.  jurisdiction ;  for  of  that  the  King's  courts  are  to  be  judges,  and 
|gTw5L.»<'"hey  themselves, 
if  it  had  been  the  conjunctive  ef,    %  Atk.  499.    Rex  v.  Turfoot,  Ca.  temp.  Hardw.  314.J 

So, 
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So,  where  in  a  writ  of  excommunicato  capiendo^  the  recital  of  Salk.  294. 
the  signijicavit  was,  that  he  was  excommunicated  for  not  paying  Jhe  Queen  y. 
the  costs  in  quodam  negotio  pueromm  educatimiis  sive  instruc-  rL^^©,©" 
tio7ris  sine  aliqnd  licentid  i?i  ed  parte  prius  ohteiitd  ;  the  writ  was  1415/ 
quashed  for  incertainty,   because  it  might  be  a  teaching  to  fence 
or  dance,  and  not  letters. 

TheVe  was  a  presentment  in  the  spiritual  court  of  the  Bishop  Pasch.  6  Aon. 
of  EJ}^  against  the  defendant  for  teaching  school  *  in  Cambridge  The  Queen 

without  a  licence,   by  the  churchwardens  of  the  parish ;  where-  ^"^,   ®"^',fy;, 
,  "^i  ..  r.1*^         11         1        None  shall 

upon,  aj»  the  way  was  there,  a  citation  was  fixed  up  at  the  church  j^^^p  a  school- 
door,  for  the  defendant  to  come  in   and  answer  the  charge  of  master,  or 
the  presentment ;  but  he,  being  a  dissenter,  and  not  coming  to  teach  school, 
church,  had   no  notice  of  the  citation ;  and  for  his  contempt  ^^^j^q  "»g  jj.^ 
in  not  coining,  he  was  excommunicated ;  whereupon  he  applied  cence,  aj  Ei. 
to  the  bishop   to  get  himself  assoiled,  for  that  it  was  a  writing-  c.  i.  $  6.&  7. 
school  he  taught,  and  so  not  within  the  bishop's  jurisdiction ;  iJac.i.c.4- 
but  the  court  refused  to  assoil  him,  unless  he  would  put  in  cau-  ^^  ^'^     ^"^ 
tion  to  answer  such  articles,  and  abide  by  such  sentence,  as  they  ^  u.  * 
should   make  thereupon ;  which   he  was  advised  not  to  do,  be- 
cause that  would  be  owning  their  jurisdiction,  and  concluding 
himself  to  abide  by  their  sentence,  and  thereupon  he  moved  for 
a  prohibition,  and  had  it,  with  a  special  clause  to  assoil  him. 
Mr.  Page  moved  for  the  prohibition,  and  insisted,  that  they 
could  not  excommunicate  any  one  for  contempt,  without  shew- 
ing that  the  matter  itself  was  within  their  jurisdiction ;  and  as 
they  could  not  excommunicate  for  the  original  matter,  if  it  were 
not  within  their  jurisdiction,  so  neither  could  they  for  a  con- 
tempt to  a  citation    upon   that   matter;    and  cited   8  Co.  68. 
Trollop's  case.    Doctor  and  Student.     12  Co.  77.    14  H.  4.  14. 
5  Co.  23.     And  he  said,  by  these  books  it  appears,  that,  if  the 
bishop   refused  to  assoil  him,  an  action  on  the  case  would  lie 
against  him;    but  now-a-days,   a  prohibition  was  thought  the 
better  way ;  and  he  said,  this  presentment  being  only  for  teach- 
ing school,  they  could  not  come  after  with  articles,  and  charge 
him  with  any  other  matter,  as  a  writing  school,  Latin  school, 
or  other  particular  school ;  which  the  court  agreed,  and  said  it 
was  like  a  presentment  by  a  grand  jury  here,  which  cannot  be 
altered  or  changed  by  articles  after;  and  as  the  grand  jury  are  f  For  the 
upon    their  oath,  so  are  the  churchwardens   there;  and   said,  causes  m 
that  when  articles  are  given  in  against  any  one,    the  citation  ^(mmimicaio 
ought  to  be  founded  upon  them ;  but  when  it  was  by  present-  capiendo  maj 
ment,  that  was  a  charge  and  a  citation  itself,  and  cannot  be  after  be  awarded  on 
altered  by   articles ;  though  Serjeant  Parker  said,    he  thought  ^^^  statute, 
this  presentment  to  be  only  in  the  nature  of  a  summons,  and  ^^^\\l^l]^.^ 
that  it  was  necessary  articles   should  be  drawn  up  against  him  $  13.  * 
after,  to  charge  upon  the  particulars :  but  the  prohibition  with 
the  said  clause  was  granted. 

[If  the  writ  is  in  a  suit  pro  correctione  morum,  it  is  too  general.  Rex  v.  Thead, 

So,  for  not  appearing  to  answer  certis  articulis  animce  sua  sa-  J,  ^^'  ^^• 
7  ^'  ^^  o^ .  ^ .,  Rex  V.  Mun- 

tutem,  morumgue  correctzonem  concernentious.  uery^  jd.  76. 

If  it  is  for  slander  or  defamation,  it  is  certain  enough.]  Re*  v-  ^^^> 

llSo,  aStr.9J0. 
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Rex  V.  Pay  ton,        JlSo,  that  tlie  defendant  was  excommunicated  in  a  cause  "  of 

7  T.  R.  153.      defamation  and  scandal  merely  spiritual"  holden  to  be  sufficient,  jl 

Rex  V.  Eyre,  [Two  signijicavits  were  quashed,  being  only  said  to  be  in  a 

2  Str.  1067.       cause  which  came  by  appeal  in  a  matter  merely  spiritual.     For 

by  Lord  Talbot,  we  ate  not  to  lend  our  assistance,  but  where  it 

appears  clearly  they  have  jurisdiction,  and  are  not  to  trust  them 

to  detennhie  what  is  a  matter  merely  spiiitual.     In  Fowler's 

case,    it  was   in  causes  of  ecclesiastical  rights,    and  held   not 

sufficient.] 

Rcxv.Payton,       l|If  the  greater,  instead  of  the  less,  excommunication  be  pro- 

7  T.R.  153.      nounced,  it  is  only  a  ground  of  appeal,  not  on  which  to  move 

to  quash  the  writ.]  jj 

(B)  In  what  Cases  a  Person  shall  be  said  to  be  ipso 
facto  excommunicated. 


"D  Y  several  («)  acts  of  parliament,  offenders  of  several  kinds 
are  made  to   incur   the   punishment   of  excommunication 


(fl)  For  the 
causes  of  ex- 

'i^Mto,  iP^o  facto. 

according  to  the  constitutions  and  canons  ecclesiastical  of  the  church  of  Eaglatid,  vide  Go" 

dolp.  Repert.  629. 

[By  27  G.s.         And  to  this  purpose  it  is   enacted  by  6  E.  6.  c.  4.  "  That  if 

c.  44-  no  suit  «  any  person  whatsoever  shall,  by  words  only,  quarrel,  chide,  or 

shall  be  com-  «  brawl  in  any  church  or  church-yard,  that  then  it  shall  be  law- 

ecclesiasticaf  "  ^^^  unto  the  ordinary  of  the  place  where  the  same  offence  shall 

eourt  for  "  be   done,    and  proved  by  two  lawful  witnesses,  to  suspend 

striking  or  <«  every  person  so  offending,  that  is  to  say,  if  he  be  a  layman  «^ 

brawling  in  «  ingressu  ecclesice ;  and  if  he  be  a  clerk,  from  the  ministration 

church-yard  "  °^  ^^^  office  for  so  long  a  time  as  the  same  ordinary  shall  by 

after  the  ex-  "  his  discretion  think  meet  and   convenient,  according  to  the 

pirationof  «  fault." 
eight  calendar 
months  from  the  commission  of  the  offence.] 

And  it  is  further  enacted  by  the  said  statute,  "  That  if  any 
"  person  shall  smite  or  lay  any  violent  hands  upon  any  other, 
"  either  in  any  church  or  church-yard,  that  then  ipso  facto 
"  every  person  so  ofiending  shall  be  deemed  excommunicate, 
"  and  be  excluded  from  the  fellowship  and  company  of  Chr^t's 
*'  congregation." 

And  it  is  further  enacted  by  the  said  statute,  "  That  if  any 
"  person  shall  maliciously  strike  any  person  with  any  weapon, 
**  in  any  church  or  church-yard,  or  shall  draw  any  weapon  in 
'*  any  church  or  church-yard,  to  the  intent  to  strike  another 
*'  with  the  same  weapon,  that  then  every  person  so  offending, 
"  and  thereof  being  convicted  by  verdict  of  twelve  men,  or  by 
**  his  own  confession,  or  by  two  lawful  witnesses  before  justices 
**  of  assize,  justices  of  oyer  and  teiminer^  or  justices  of  peace  in 
"  their  sessions,  by  force  of  this  act,  shall  be  adjudged  by  the 
"  same  justices,  before  whom  such  person  shall  be  convicted,  to 

"  kave 
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**  have  one  of  his  ears  cut  olF,  S^c,  and  besides  that,  every  such 
**  person  to  be  and  stand  ipso  facto  excommunicated,  as  afore- 
«  said." 

In  the  construction  hereof  the  following  opinions  have  been 
holden : 

I.  That  the  statute  extends  as  well  to  cathedral  as  parochial  Cro. Eliz. 224. 
churches  and  church-yards. 

That  notwithstanding  the  words  of  the  statute  be  expressed,  Dyer,  275. 
That  he  wlio  smites  another  in  the  church  (a),  8fc»  shall  ipso  Lit.  Rep.  149. 
facto  be  deemed  excommunicate  ;  yet  there  ought  either  to  be  a  Jf^^^-  ^?-9i9- 
precedent  conviction  at  law,  which  must  be  transmitted  to  the  y^^*^  ^^^ 
ordinary,  or  the  excommunication  miKt  be  declared  in  the  spi-  («)  [For  this 
ritual  court,  upon  a  proper  proof  of  the  offence  there;  for  it  is  second  offence 
implied  in  every  penal  law,  that  no  one  shall  incur  the  penalty  ^"  !^^^  ^?^» 
thereof  till  he  be  found  guilty  upon  a  lawful  trial :  also,  it  must  ^lurch-m^d  a 
be  intended,  in  the  construction  of  this  statute,  that  the  excom-  precedent 
munication  ought  to  appear  judicially;  for  otherwise  there  could  conviction  at 

be  no  absolution.  ^^^  »^  "^^  °«- 

cessary, 

though  if  there  is  one,  the  ordinaiy  may  use  it  as  a  proof  ofthe  fact.  For  with  respect  to  this, 
and  the  first  offence  in  the  act,  the  statute,  though  it  provides  a  penalty,  does  not  change 
the  jurisdiction.  As  to  the  last  offence,  maiiciou^  striking  rvith  any  weapon^  &c.  there  must 
be  a  previous  conviction,  and  a  transmission  of  the  sentence,  and  a  declaration.  Wilson  f . 
Greaves,  i  Burr.  240. .  Wenmouth  v.  Collins,  2  Ld.  Raym.  850.] 

That  when  the  proceedings  for  the  offences  against  this  statute  Cro.  Ja.  46a.    ' 
are  in  the  spiritual  court,  costs  may  be  given  pro  expensis  litis,  ^^-  ^^-  S-  P* 
but  not  pro  damnis,  '    ^^'  *'*'** 

That  he  who  strikes  another  in  a  church,  8fc,  can  no  way  ex-  Cro.  Ja.  367. 
cuse  himself,  by  shewing  that  the  other  assaulted  him. 

That   [b]  churchwardens  who  whip  boys  for  playing  in  the  Saund.  13. 
church,  or  pull  off'  the  hats  of  those  who  obstinately  refuse  to  p,*^®  ^* 
take  them  off  themselves,  or  gently  lay  their  hands  on  those  who  ^  Keir'124. 
disturb  the  performance  of  any  part  of  divine  service,  and  turn  Lev.  196. 
them  out  of  the  church,  are  not  within  the  meanintj  of  the  statute.   Sid.  301. 

"  Mod.  168. 

S.  C.    {b)  Or  perhaps  private  persons,     i  Hawk.  P.  C.  c.  63.  }  29. 

That  if  the  proceeding  be  in  the  temporal  courts,  by  way  of  Cro.Eliz.  231. 
indictment,  for  drawing  a  weapon  in  the  church,  ^-c.  and  it  con-  Penhallo's 
elude  contra  formam  statuti,  it  must  be  laid  to  be,  with  an  intent  ^^^^-^^  Leon. 
to  strike  such   a  person ;    for  being  laid  to  be  contra  forTnam  ^'q] '  J'    '  ' 
statuti,  the  jury  cannot  inquire  of  any  other  offence  than  that 
which  comes  within  the  description  of  the  act. 

That  in  an  indictment  upon  this  statute,  for  striking  in  the  Cro.  Eliz.  464. 
church,  in  order  to  bring  the  offender  within  the  latter  clause  of 
the  statute,  which  subjects  him  to  the  loss  of  an  ear,  S^c,  it  must 
be  shewn  that  the  striking  was  with  a  weapon. 

So  it  hath  been  holden,  that  if  a  man  take  up  a  stone  in  the  Dalton's  Jus- 
church-yard,    and  offer  to  throw  it   at   another,  or  having  a  J3^^>  ^-  ^.3* 
hatchet  or  axe  in  his  hand  offer  to  strike  another  therewith,  that  have  been^so 
this  is  not  au  offence  within  this  part  ofthe  statute;  for  these  are  holden  by  two 

not  justices. 
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and  Robinc 
Comp.  In- 
cumb.  347. 
S.  C.  cited. 


Comp.  In-       not  such  weapons  as  may  properly  be  said  to  be  drawn,  as  a 
cu^.347.       sword,  dagger,  ^-c. 

3  Keb.  803.  Also,  two  persons  committed  to  prison  by  certain  justices  of 

Rex  V.  Nicols  \\^q  peace  for  disturbing  a  minister  in  his  office,  were  discharged 
upon  a  habeas  corpus^  by  the  Court  of  King's  Bench,  for  that 
their  commitment  was  too  general,  not  shewing  wherein  they 
disturbed,  but  only  that  they  per  apertum  factum  disturbed,  4 r . 
not  shewing  the  particular  fact  whereby  they  did  disturb,  viz,  by 
brawling,  fighting,  or  otherwise,  there  being  several  punishments 
to  each ;  but  the  Court  bound  them  to  their  good  behaviour  for 
a  year. 

By  the  3  Ja.  I.  c  5.  §  1 1,  and  12.  it  is  enacted,  "  That  every 
"  popish  recusant  convict  shall  stand  to  all  intents  and  purposes 
"  disabled,  as  a  person  lawfully  excommunicated,  and  as  if  such 
"  person  had  been  so  denounced  and  excommunicated  according 
"  to  the  laws  of  this  realm,  until  he  or  she  shall  conform,  Sfc, 
''  and  that  every  person  sued  by  such  person  so  disabled,  may 
"  plead  the  same  in  disabling  of  such  plaintiffi'^s  if  he  or  she 
"  were  excommunicated  by  sentence  in  the  ecclesiastical  court, 
*'  except  the  action  of  such  recusant  do  concern  some  here- 
"  ditament  or  lease,  which  is  not  to  be  seised  into  the  king's 
"  hands,  by  force  of  some  law  concerning  recusancy." 
In  the  exposition  hereof  it  hath  been  holden, 

1.  That  a  plea  in  disability,  pursuant  to  this  statute,  ought 
to  shew  before  what  justices  the  conviction  was,  that  the  court 
may  know  where  to  send  for  a  certificate  thereof,  if  it  be  denied ; 
and  that  the  record  itself,  or  at  least  a  certificate  thereof,  ought 
immediately  to  be  produced. 

2.  That  if  after  such  a  plea  it  be  certified,  that  the  plaintiff 
*  Why  not  in  liavc  conformed,  and  thereupon  the  defendant  be  ordered  to 
l^plef  "after  f^^^^^^  "^  ^'^^^^»  ^^^  ^^^"  ^^^  plaintiff  relapse  and  be  convict 
the  last  con-  figidn,  the  defendant  cannot  plead  the  same  in  disability  a  se- 
tinuance,  if     cond  time.  * 

the  pliantifF 

hath  by  his  own  act  rendered  himself  incapable  ? 


Noy,  89. 
Latch.  176. 
3  Lev.  izz' 


Hetl.  176. 


3  Lev.  z:,2,' 


[a)  z  Bulst. 


{h)  Hawk. 
P.C.ciz.  J6. 


That  it  must  appear,  either  from  the  conviction  itself  or  by 
proper  averments,  that  the  plaintiff  is  convicted  of  popish  re- 
cusancy, because  no  recusants,  except  popish  ones,  are  within 
the  said  clause ;  but  this  is  sufficiently  set  forth,  by  alleging, 
that  the  plaintiff  being  papalis  recusans  was  indicted  and  con- 
victed secundum  fonnam  statuti^  &c. 

Also  it  is  holden  by  (a)  some,  that  all  popish  recusants  convict 
may  be  taken  up  by  the  writ  de  excommunicato  capiendo^  and  that 
they  are  not  to  be  admitted  as  competent  witnesses  in  any  cause. 
But  by  {b)  Hawkijis,  this  seems  to  be  a  construction  over-severe ; 
for  inasmuch  as  this,  like  all  other  penal  statutes,  ought  to  be 
construed  strictly,  and  the  words  thereof  are  no  more  than  that 
such  persons  shall  stand  disabled,  ^c,  as  persons  lawfully  excom- 
municate, Sfc,  and  the  purport  thereof  may  be  fully  satisfied  by 
8  the 
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the  disability  to  bring  any  action;  it  seems  to  be  too  rigorous 
to  carry  them  farther. 

By  the  25  E.  i.  c.  4.  it  is  enacted,  "  That  all  archbishops  and  [Tbesenten- 
"  bishops  shall  pronounce  the    sentence  of  excommunication  ^^^^^^ 
"  against  all  those  that  by  word,  deed,  or  counsel,  do  contrary  ^\^l^  j-jm^  ^nd 
*'  to  the  charters,  or  that  in  any  point  break  or  mido  them  *,  Ann.37.  H.  3. 
"  and  that  the  said  curses  be  twice  a  year  denounced  and  pub-  are  inserted  at 
«  lished  by  the  prelates  aforesaid."  ^^f  ^^^^^'' 

c.  I.  p.  z.  4.J  (jBut  tliese  sentences  of  excommunication  denounced  in  Parliament  in  the 
times  oi'  H.  3.  E.  i,  &c.  against  the  infringers  of  Magna  Charta,  and  other  liberties  of  the 
church  and  people,  were  not  properly  excommunications,  but  only  threatenings  of  the  sen- 
tence, and  declarations  that  the  persons  offending  deserved  to  be  accursed  and  excommuni- 
cated by  the  bishop.  For  an  excommunication,  saith  FUzherbert,  [N.B.  64  F.]  must  grow  upon 
a  special  suit  against  a  man  either  ex  officio,  or  by  a  party,  whereupon  a  significavU  miy 
be  granted.  II 

(C)  By  whom  Excommunication  is  to  be  pronounced 
and  certified. 

T^HE  sentence  of  excommunication  can  only  be  pronounced  Gibs.  Cod. 

by  the  bishop,  or  other  person  in  holy  orders,  being  a  master  '°95' 
of  arts  at  least :  also,  the  priest's  name  pronouncing  such  sen- 
tence is  to  be  expressed  in  the  instrument  issuing  under  seal  out 
of  the  court. 

Excommunication  must  be  certified  by  the  bishop  of  the  dio-  Co.Litt.  133. 
cese,  whose  proper  subject  the  party  is,  and  cannot  be  certified  ?'?*rD^'^*if  ^"^^ 
by  his  commissary  (a)  or  official;   the  reason  whereof,  according  ancient  coL- 
to  the  {b)  civilians,  is,  because  no  person  inferior  to  a  bishop  can  mon  law,  as 
call  in  the  secular  arm,    by  the  laws  of  the  church ;  but  my  ^as  said  by 
Lord  (c)  Coke  assigns  the  reason  of  it  to  be,  because  no  certifi-  ^^J^f^^^^y 
cate  of  excommunicatioi^  by  any  shall  disable  one,  but  the  cer-  ^  commissary* 
tificate  of  him  to  whom  the  court  may  write  to  absolve  the  party  might  certify 
excommunicated.  excommuni- 

cation ;  and 
that  he  was  restrained  by  parliament.]    {b)  Lindw.  de   Sent,  excomm.  c.    Prceterea,  ver, 
Prcslatorum.    (e)  8  Co.  68. 

But  the  vicar-general,  episcopo  in  remotis  agcnte,  or  the  guar-  Co.  Litt.  123. 
dian  of  the  spiritualities,  vacante  sede,  may  do  it,  {d)  either  by  F-  N.  B.  6a  N. 
direct  certificate,  that  the  person  is  excommunicate,  or  by  letters  ^^17^'  ^V" 
testimonial,  reciting  the  entry  thereof  in  the  register,  and  at-  ^  ^  *  °*  ^' 
testing  that  such  entry  is  there  found. 

[And  although  the  bishop  be  in  his  diocese,  yet  the  certificate  F.N.B.6».N. 
of  the  vicar-general,  by  his  letters  unto  the  Chancery,  reciting 
that  the  bishop  is  in  remotis  agend.,  is  good,  and  shall  not  be 
tra\'ersed.] 

So,  a  parson  excommunicated  by  a  commissary,  official  or  8  Co.  63, 
archdeacon,  who  derive  their  jurisdiction  from  the  bishop,  may  ^^'  ^^^-  434. 
be  certified  excommunicated  by  the  bishop  himself,  (e)  (eUBu^  in 

this  case  the  rule  in  the  register  is,  that  the  excommunication  must  be  said  in  the  writ  to  be 
by  the  authority  of  the  bishop  himself.] 

Also, 
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F.N.B.6Z.N. 

F.N.B.64.C. 

But  Q«. 

2  Bulstr.  4. 
aRc.Abr.  233. 
Lutw.  17. 


I  Ventr.  222. 
Mitf.  Eq.  P. 
186. 


16E.  3.  31. 
14  H.  4.  14. 

R0.Abr.883. 


8  Co.  63. 
F.N.B.  65. 


A, 


Also,  the  bishop,  after  election,  though  before  consecration, 
may  certify  excommunication. 

[The  chanccllour  of  the  university  of  Oxford  may  certify  ex- 
communication of  persons  within  his  jurisdiction.       ^ 

Whether  the  court  of  delegates  have  power  to  excommuni- 
cate, (though  admitted  in  modern  practice,)  was  formerly  ques- 
tioned. Where  they  do,  a  certificate  of  it  under  their  seal  must 
be  produced.] 

II  An  excommunication  may  be  certified  by  letters  testimo- 
nial, as  well  as  by  direct  certificate.  But  in  both  cases  the 
certificate  must  be  pleaded  sub  sigillo,  as  well  in  equity  as  at 
law.  II 

In  times  of  popery,  excommengement  certified  by  the  pope, 
or  delegates  commissioned  by  him,  did  no^ disable  the  plaintiff 
to  sue,  Src,  because  the  court  had  no  person  to  whom  they  could 
write  to  have  him  assoiled. 

The  court  will  not  receive  the  certificate  of  excommunication 
of  one  bishop  from  another,  because  they  must  have  the  certifi-' 
cate  from  the  bishop  whose  proper  subject  the  party  was ;  and  he 
might  have  been  assoiled  by  his  own  ordinary,  after  the  first  cer- 
tificate to  the  bishop. 

Nor  will  they  receive  a  certificate  of  a  bishop  deceased,  be- 
cause the  party  may  stand  assoiled  by  the  present  ordinary,  after 
the  decease  of  the  bishop  who  has  certified  ;  and  the  court  will 
not  {a)  receive  any  certificate  but  from  such  person  to  whom 
they  can  write  to  assoil. 

[But,  when  the  bishop  hath  certified  the  excommunication  un- 
der seal,  his  death  will  not  vacate  the  certificate.] 

The  certificate  ought  to  be  directed,  either  to  the  court,  or  at 
least  universis  S.  Matris  ecclcdee filiis^  and  [b)  ought  to  contain 
the  day  of  the  excommunication,  [that  is,  the  day  on  which  the 
excommunication  was  published  in  the  church,  for  the  writ  de 
excomvmnicato  capiendo  cannot  be  awarded  till  the  party  hath 
lain  under  the  sentence  forty  days  {c\  which  are  to  be  reckoned 
from  that  day.] 
to  the  court  of  Rome ;  and  the  appeal  would  operate  as  a  supersedeas  to  the  process,  and 
liberate  the  party.     20  H.  6.  25.  a.b.] 


Bro.  Excom. 
21.  Co.  Litt. 
134.  (a)Ro. 
Abr.  883. 


Co.  Litt.  1 34' 

8  Co.  63. 
[b)  Ro.  Abr. 
883.    Lindw. 
150.    Swinb. 
309.    (c)[For 
within  forty 
days  it  was 
competent  to 
hiin  to  appeal 


Rex.  V.  Bur- 
rard,  i  P. 
VVms.  435. 


F.N.B.  64.  F.  The  certificate  must  signify,  that  the  person  was  excommuni- 
cated by  special  name,  and  in  a  special  suit  against  him  ex  officio, 
or  by  the  party ;  for  otherwise  he  doth  not  incur  the  sentence  of 
the  greater  excommunication. 

The  defendant  was  excommunicated  for  not  paying  his  pro- 
portion of  a  rate  made  for  repairing  the  church  of  2).  in  Sitffblk. 
It  was  moved  to  supersede  the  writ,  ist,  For  that  it  was  not 
shewn  that  the  defendant  was  commorant  within  the  diocese  at 
the  time  of  the  excommunication  pronounced,  Moor,  467.  Sir 
T.  Jones,  89.  2dly,  Because  there  was  no  addition  of  the  de- 
fendant in  the  writ.  On  the  other  side  it  was  answered,  (as  to 
the  first  objection,)  that  the  defendant  in  the  libel  was  said  to  be 
of  Z).  in  S^ffolk,  which  was  the  same  parish  where  the  church 

was, 


(C)  By  tvhom  Excommimicatmi  is  to  he  pronoimcecL  337 

was,  and  it  should  not  be  intended  tliat,  after  the  libeT,  he  re- 
moved from  thence ;  but,  if  he  did  remore,  his  flying  from  the 
process  of  the  court  should  not  mend  his  case,  for  then  the  party, 
by  his  owrr  act,  and  by  turning  his  back  upon  justice,  might 
avoid  such  proceedings.  As  to  the  want  of  addition,  this  was 
«iid  to  be  only  necessary  in  the  causes  of  excommunication  men- 
tioned in  the  statute  of  5  Eliz.  c.  23.  for  which  reason  it  was 
true,  that  for  want  of  addition,  there  could  be  no  proceeding 
against  him  by  way  of  proclamation  with  pains  and  penalties  for 
not  appearing ;  but  still  as  the  matter  was  {)lainly  of  ecclesiastical 
cognizance,  {viz,)  the  repairing  of  the  church,  the  excommuni- 
cation was  good,  and  so  was  Cro,  Car,  196.  Hughes's  case,  7'. 
Tones,  89.  The  inhabitants  of  5^;77?o«fi^5«/,  18/10^^,16,  Jok?i- 
ow's  case,  i  SalL  2^2-  T/ie  Khig  y.  Fowler,  —  The  Chancel- 
our  disallowed  both  the  exceptions. 

[Mr.  Keil/i,  minister  of  May-fair  chapel,  which  was  a  chapel  Dr.  Trebec 
)f  ease   to  St,   Georges  parish,  Hanover-square,  of  whrch  the  ^-^^'^^^ 
)laintilF  was  rector,  being  cited  into  the  Bishop   of  London's  *  ^^    ^^^' 
;ourt  for  officiating  as  a  clergyman  of  the  church  oi' Engla?id 
rithout  being   licensed  by  the  bishop,    and  having   been  de- 
lounced  excommunicate  forty  days,  for  contumacy  and  contempt 
>f  the  ecclesiastical  laws,    upon   the  bishop's  certificate   into 
Chancery,  the  writ  of  significavii  issued,  which  it  was  moved  to 
[uash.  —  Lord  Hardwicke  Chancellour.  —  This  is  a  case  of  as 
Teat  consequence  to  the  good  government  and  discipline  of  the 
hurch  as  can  possibly  happen.     I  am  take  notice  of  nothing 
>ut  what  appears  on  the  signi/kavit  {a) ;  and  the  question  before  (a)  The  word 
le  is,  whetlier  there  is  sufficient  to  warrant  the  court  to  issue  the  signifcavU  h 
mt  of  excommunicato  capiendo  ?     Now,    if  this  gentleman  is  ^^^^  t^^  the** 
lUt  of  the  jurisdiction,  he  is  not  without  remedy,  for  he  may  bishop's  cer- 
;o  to  a  court  of  common  law  after  sentence,  as  well  as  before,  tificatc.    It  is 
rhe  first  and  material  exception  is,   that  the  particular  cause  sometimes 
f  the  excommunication  ought  to  be  set  forth.     It  is  not  ne-  lifftf^.^f^^® 
essary  tor  the  ecclesiastical  court  to  shew  they  nave  rightly  communicato 
iroceeded ;  for  if  they  have  not,  you  have  a  remedy  by  appeal-  capiendo  itself. 
[ig  to  higher  ecclesiastical  jurisdiction.     Here  is  certainly  a  de-  ^  ^^^^  ^^"^'' 
cription  of  the  principal  cause,  and  if  some  of  the   matters  ethWbeirTre 
lentioned  are  within  the  jurisdiction,  it  is  sufficient.     It  is  not  properly  ap- 
ke  the  case  of  The  King  and  Fowler,  which  was  held  uncertain,  plied ,-  the 
s  it  was  in  the  disjunctive,  tithes  or  other  ecclesiastical  dues,  so  writ  having 
hat  it  might  be  ecclesiastical  dues  only :  if  it  liad  been  tithes  ^am^e  from 
.ND  other  ecclesiastical  dues,  it  w^ould  have  been  well  enough,  this  same 
Ls  to  preaching,  there  is  no  pretence  for  his  doing  it  without  word  in  the 
icence  from  the  bishop :  the  same  as  to  the  administration  of  the  beginning  of 
acrament,  and  celebration  of  marriage;  for  the  canons  of  1603,  Jj^oZiw?riSa^^ 
onfirmed  by  act  of  parliament,  are  express  as  to  that  matter.  bUis pater  K, 
lere,  the  ground  of   the   contumacy    is   described  specially,  &c. 
/^hich  is  more  than  necessary ;  for  where  the  cause  is  sufficient, 
t  may  be  set  forth  generally.     The  second  exception  is,  that  it 
s  not  mentioned  in  what  manner  Keith  officiated,  or  performed 
livine  service,  and  therefore  it  migjit  be  in  his  own  house,  or  a 
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The  third  ex- 
ception was, 
that  it  is  not 
said  he  has 
performed  di- 
vine service 
since  the  mo- 
nition.    But 
to  this  His 
Lordship  is 
not  reported 
to  have 
spoken. 
(«)  Rex  V. 
Payton, 
ijJ.S.P. 
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private  chapel.  But  the  word  officiating  ought  not  to  be  so  con 
strued ;  for  reading  prayers  or  a  sermon  in  a  private  family,  i 
not  performing  divine  service.  Divine  service  is  the  expressio: 
made  use  of  in  several  acts  of  parliament,  particularly  in  the  at 
of  uniformity,  13  &  14  Car.  2.  c.  4.  §  27.  relating  to  the  servic 
in  Welsh  :  in  several  other  acts  of  parliament  that  direct  th 
reading  of  proclamations,  the  order  is,  that  it  be  read  atte 
divine  service.  The  word  officiate  relates  to  his  office  as  a  pres 
byter,  which  must  mean  his  doing  it  in  a  publick  manner.  1 
is  not  indeed  necessary  for  a  minister  to  have  a  licence  from  th 
bishop  of  the  diocese  for  every  particular  case,  but  yet  th 
bishop  may  suspend  him  wholly  where  he  is  irregular,  till  h 
submits  to  perform  his  duty  properly  ;  and  it  is  not  here  a  de 
scription  of  the  case,  but  of  the  contempt  only,  for  which  h 
has  excommunicated  him.  The  fourth  exception  is.  That  it  1 
not  said  at  the  time  of  the  excommunication  he  officiated  withi 
the  diocese  of  Lofidoii,  and  therefore  he  has  been  cited  out  of  th 
diocese  contrary  to  the  statute  of  23  H.  8.  c.  9.  It  is  nc 
averred,  indeed,  that  he  was  resident  in  the  diocese  at  the  tim 
of  the  excommunication  pronounced,  but  being  said  in  the  lib< 
to  be  in  the  diocese,  I  will  not  presume  he  was  not  commorar 
when  the  monition  issued  ;  and  to  this  purpose  the  case  of  77 
King  V.  Burrard,  i  P.  Wms,  435.  was  properly  cited  {a 
There  is  another  answer  to  this  objection ;  that  a  man  may  I 
resident  in  one  diocese,  and  come  into  another  and  commit  th 
offisnce  charged  upon  him  in  the  significavit,  and  this  for  th 
purpose  of  being  cited,  is  a  residence  sufficient,  and  he  may  b 
prcsested  in  the  diocese  where  he  committed  the  offi^nce ;  an 
imless  he  was  so  considered,  there  would  be  no  remedy.  S^ 
Dr.  Blachnore\  case,  in  Hardr,  421.  The  fifth  exception  i 
That  he,  who  pronounced  the  sentence  of  excommunication,  i 
not  said  to  be  a  person  in  holy  orders.  The  averment  in  th 
significavit  is  sufficient,  for  the  words  are,  a  person  laxvfidly  at 
thorized,  which  take  in  the  capacity  of  the  person  doing  i 
The  sixth  exception  is,  That  it  doth  not  appear  when  the  ex 
communication  was  pronounced.  Now,  the  signijicavit  on] 
avers,  that  he  continued  contumacious,  but  the  terminus  a  qui 
and  the  terminus  ad  quern,  are  never  set  forth.  The  last  excep 
tion  was,  That  Mr.  Keith  is  within  the  toleration  act,  th 
1st  W.  &  M.  c.  18.  The  act  of  toleration  was  made  to  protec 
persons  of  tender  consciences,  and  to  exempt  them  from  penal 
ties;  but  to  extend  it  to  clergymen  of  the  church  of  Englanc 
who  act  contrary  to  the  rules  and  discipline  of  the  churd 
would  introduce  the  utmost  confusion.  AH  the  exceptions  there 
fore  must  be  over-ruled.] 
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(D)  What  Inconveniencies  and  Disabilities  it  lays  the 
Party  excommunicated  under  :  And  herein  of 
his  Disability  to  bring  any  Action. 

^^  PERSON  excommunicated  is  thereby  disabled  to  {a)  be  a  Gibs.C0d.435. 

witness  in  any  cause,  cannot  be  attorney  or  procurator  for  1096,  ic^;. 
another,  is  to  be' turned  out  of  church  by  the  churchwardens,  («)Butsucha 
and  not  to  be  alIo^ved  Christian  burial.  Stlertd'the" 

benefit  of  clergy.     Bro.  Clergy,  ao.  —  And  may  contract  marriage.     Godolph.  Repert.  626. 

An   excommunicate  person   is  disabled  to  sue  or  commence  9E.4. 36. 
any  action;   but  such  disability  cannot  be  pleaded  [b)  after  a  C0.Litt.133. 
general  imparlance,  for  thereby  the  defendant  admits  him  a  ffood  ?,S?*i?^*  00 

Gen.  10.    Latch.  1 79.    Lutw.  19,    See  tit.  Abatement,  vol.  i.  p.  4, 5. 

(I  If  the  bishop  himself  be  sued,  and  he  plead  an  excommuni-  8  Co.  68. 
cation  by  himseli^  or  his  commissary,  althou<^h  it  be  for  another 
cause  than  is  then  in  question,  it  shall  not  disable  the  plaintifl^ 
because  the  bishop  himself  is  party.  || 

When  excommunication  is  pleaded,   the  bishop^s  letter  under  Litt.  $207. 
his  seal,   witnessing  the  excommunication,  must  be  shewn;  and  8  Co.  69. 626. 
though  the  plaintiff  cannot  deny  the  plea,  yet  the  writ  shall  not  Co.  Litt.134. 
abate,  but  the  defendant  eat  inde  sine  die,  because  the  plaintiff,  ff^\  iis^^in^'^^* 
upon  producing  his  letters  of  absolution,  shall  have  a  re-sum-  equity, he  may, 

mons  or  re-attachment,  (c)  i"  such  case, 

sue  out  fresh 
process,  and  compel  the  defendant  to  answer  the  bill.     Mitf.  Eq.  PI.  187.(1 

If  in  an  appeal  of  murder,  Sfc.  the  defendant  pleads  excom-  3  Assise,  pi.  12. 
munication  in  the   plaintiff  in  disability,  the  appellee  shall  be  2  Hawk.  P.  C. 
bailed  until  the  plaintiff  purchases  letters  of  absolution,  and  then  ^^^' 
he  must  plead  in  chief;   for  if  the  defendant  should  be  kept  in 
prison  till  the  plaintiff  were  absolved,  he  might  be  a  prisoner  for 
life. 

Excommunication  is  a  good  plea  to  an  executor  or  admi-  43  E.  3. 13. 
nistrator,  though  he  sue  in  aufer  droits  for  an  excommunicate  !^^-  Y"*  ^^^* 
person  is  excluded  from  the  body  of  the  church,  and  incapable  n  vide  emir, 
to  lay  out  the  goods  of  the  deceased  to  pious  uses:  besides,  it  is  14  &  31  h.  5. 
one  of  the  effects  of  excommunication,  that  he  cannot  be  a  pro-  cited  by  C'o*^* 
jcurator  or  attorney  for  any  other  person,  and  therefore  cannot  inhis^^ofo^ 
represent  the  deceased,  {d)  tr^4  print- 

ed by  Berthelet  in  the  time  of  H.  8.|)  {d)  [But  an  excommunicated  person  may  be  appointed 
Mcecutor,  and  is  capable  of  a  legacy :  for  tlie  sentence  will  not  annul  the  executorlhip,  or 
^ite  destroy  the  action,  but  only  suspend  it  till  absolution.  God.  O.L.  37,  38.  9wjnb. 
3^7.     jjExcommunication  is  no  plea  to  the  next  friend  of  an  infant.    Pr.  Reg.  Ch.  278. [|] 

i     Excommunication  is  no  plea  on  a  qui  tarn,  because  it  is  for  12  Co.  61. 
lexample ;  and  the  statute  having  given  the  informer  an  ability 
to  sue,  and  not  excepted  excommunicated  persons  from  the 
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Co.  Litt.  134. 


Bro.  Excom- 
iminication,  3. 
3  Bulst.  72. 
ao  H.  6.  25. 
Placita  Gen. 
10.  72. 
Moor,  775. 

BakcT  V. 
Gough,  Cro. 
Ja.  82. 


liberty  of  informing,  he  is  enabled  to  sue  by  the  statute,  not- 
withstanding the  censures  of  the  church. 

When  a  prohibition  is  brought  against  the  bishop,  and  he 
pleads  excommunication  against  the  plaintiffi  and  in  the  excom- 
munication there  is  no  cause  of  such  excommunication  shewn ; 
this  is  no  good  plea;  for,  in  such  case,  it  will  be  intended,  that 
the  excommunication  was  for  endeavouring  to  hinder  the  bishop's 
proceeding,  by  application  to  the  temporal  court;  and  if  such 
excommunication  were  allowed,  it  would  destroy  all  prohibi- 
tions. And  the  plea  of  excommunication  in  this  case  is  cxceptic 
ejusdem  rei  ctijus  pefitur  dissobttio. 

If  an  action  be  brought  by  the  bailiffs  and  commonalty  of  s 
corporation,  the  defendant  shall  not  plead  excommunication  in 
the  bailiffs,  because  they  sue  as  a  corporation,  and  a  corpora- 
tion cannot  be  excluded  from  the  communion  of  the  visible 
church. 

When  excommunication  is  pleaded  in  the  plaintiff,  he  shal 
not  reply,  that  he  has  appealed  from  the  sentence,  for  the  sen- 
tence is  in  force  until  it  is  repealed  ;  and  whilst  it  is  in  force,  h( 
cannot  appear  in  any  of  the  courts  of  justice;  but  he  may  reply, 
he  is  absolved,  for  then  his  disability  is  taken  away. 

II  But  the  absolution  must  be  by  the  bishop  who  excommu- 
nicated, or  by  the  archbishop  upon  appeal. 

The  plea  of  excommunication  must  state  the  precise  time 
when  the  party  was  excommunicated.  || 


Rex  v.Buck-        [A  party  in  custody  on  an  excommunicato  capiendo  is  entitlec 
land,iStr.4i3.  to  the  benefit  of  the  rules.] 


Cibs.  Cod. 
1 102.  cited 
from  Dr.  Co- 
sen's  Apol. 
fol.  8. 
(«)  But  in 
9,  Inst.  623. 
631.  it  is  ex- 
pressly said, 
that  breve 
regis  de  cxconi 

.Fitz.N.B.140. 
Salk.  393. 


(E)  Of  the  Proceedings  on  the  Writ  of  Ejccommuiii- 
cato  capiendo^  both  at  Common  Law  and  by 
virtue  of  the  Statute  5  Eiiz.  c.  23. 

TT  is  said  that  the  writ  J^  excommunicato  ca pi mdo  h  a  liberty  oi 
privilege  peculiar  to  the  church  of  England^  above  all  i\\\ 
realms  in  Christendom  ;  for  though  the  assistance  of  the  seculai 
arm  hath  ever  been  afforded  to  the  church  in  most  other  Chris- 
tian countries  as  well  as  this,  yet  in  no  instance  is  it  perhaps  « 
smely  and  so  effectually  reached  out  as  by  the  execution  of  thii 
writ,  which  is  («)  debitmn  justitice^  and  not  made  to  depenc 
upon  the  pleasure  of  the  prince. 
municato  capiendo  de  gratia,  regis  procedit. 

The  writ  of  excommunicato  capiendo  issues  out  of  Chancery 
and  is  founded  on  the  bishop's  certificate,  signifying  the  excom- 
munication, and  at  common  law  was  only  returnable  into  tha 
Court ;  so  that  for  any  uncertainty  or  defect  in  the  writ,  th( 
•party  could  only  be  discharged  in  Chancery. 

But  now  by  the  5  Eliz.  c.  23.  intitled.  An  act/m'  the  due  exe^ 
cuiiofi  of  the  mrit  de  excommimicato  capiendo,  reciting,  ^  For- 

"  asrauch 


(E)  Of  the  Proceedings  o/"  Excommunicato  capiendo.  341: 

"  asmuch  as  divers  persons  offending  in  many  great  crimes  and 
**  offences,  appertaining  merely  to  the  jurisdiction  and  determi- 
"  nation  of  the  ecclesiastical  courts  and  judges  of  this  reahn,  are 
"  many  times  unpunished  for  lack  and  want  of  the  good  and 
"  due  execution  of  the  writ  de  excommunicato  capiendo^  directed 
*'  to  the  sheriff  of  any  county,  for  the  taking  and  apprehending. 
*'  of  any  such  offenders,  the  great  abuse  whereof,  as  it  should 
"  seem,  hath  grown,  for  that  the  said  writ  is  not  returnable  in 
**  any  court  that  might  have  the  judgment  of  the  wtU  executing 
*'  and  serving  the  said  writ,  according  to  the  contents  thereof; 
*'  but  hitherto  hath  been  left  only  to  the  discretion  of  the  sheriffs 
'*  and  their  deputies,  by  whose  negligence  and  defaults  for  the 
"  most  f)art  the  said  writ  is  not  executed  upon  the  offenders  as 
"  it  ought  to  be,  by  reason  whereof  such  offenders  be  greatly 
"  encouraged  to  continue  their  sinful  and  criminous  life,  much 
"  to  the  displeasure  of  Almighty  God,  and  to  the  great  con- 
"  tempt  of  the  ecclesiastical  laws  of  this  realm: 

"  §  2.   Wherefore,  it  is  enacted,  That  every  writ  of  excom- 
*'  mimicato  capiendo  that  shall  be  granted  and  awarded  out  of 
"  the  High  Court  of  Chancery  against  any  person  or  persons 
"  within  the  realm  of  England^  shall  be  made  in   the  time  of 
"  term,  and  returnable  before  the  Queen's  Highness,  her  heirs- 
"  and   successors,  in   the   court   commonly  called    the  King's 
"  Bench,  in  the  term  next  after  the  teste  of  the  same  writ,  and 
"  the  same  writ  shall  be  made  to  contain,  at  the  least,  twenty 
"  days  bet'.yeen  the  teste  and  the  return  thereof;  and  after  the 
**  same  writ  shall  be  so  made  and  sealed,  that  then  the  said  writ 
"  shall  be  forthwith    brought  into  the  said  Court  of  King*s 
"  Bench,  and  there,  in  the  presence  of  the  justices,  shall  be 
"  opened  and  [a)  delivered  of  {h)  record  to  the  sheriff  or  other  (a)  That  the 
"  officer  (c),  to  whom  the  serving  and  execution  thereof  shall  precise  form  of 
"  appertain,  or  to  his  or  their  deputy  or  deputies;  and  if  after-   nmst  herein  be 
"  wards  it  shall  or  may  appear  to  the  justices  of  the  same  court  observed,  and 
"  for  the  time  being,  that  the  same  writ  so  delivered  of  record  that  the  writ 
"  be  not  duly  returned  before  them  at  the  day  of  the  return  ?^"'^^^ 
"  thereof,  or  that  any  other  default  or  negligence  hath  been  openfvdeliver- 
**  used  or  had  in  the  not  well  serving  and  executing  of  the  said  ed  in'court. 
"  writ,  that  then  the  justices  of  the  said  court  shall  and  may,  by  Oo.  Ja.  567, 
"  authority  of  this  act,  assess  such  amercement  upon  the  said  (^).  ^^^'  ^^^ 
"  sheriff  or  other  officer,  in  whom  such  default  shall  appear,   enrolled  and 
"  as  to  the  discretion  of  the  said  justices  shall  be  thought  meet  delivered  to 
"  and   convenient;    which   amercement   so   assessed   shall    be  the  sheriff  in 

''  estreated  into  the  Court  of  Exchequer  as  other  amercements  convenient 
,,  1  1  J  *  time,  Cro.Car. 

"  have  been  used.  ^83.   Packer's 

case.     Vent.  338.  S.  P.  and  the  prisoner  may  be  discharged  on  motion,  as  well  as  by  pleading 

this  matter,  at  the  return  of  the  habeas  corpus,  Sf  vide  Sid.  285. But,  where  for  such  a 

fault  the  court  refused  to  discharge  the  prisoners,  or  to  bail  them,  because  they  were  dan- 
gerous persons,  and  refused  to  take  the  oath  of  allegiance,  vide  Sid.  165.  Also,  upon  the 
construction  of  this  clause  of  the  statute,  it  hath  been  holden,  i.  That  one  taken  on  a  writ 
o(  excomviunicato  capiendo  cannot  come  into  B.  R.  but  by  habeas  corpus;  and  if  he  be  brought 
in  before  the  writ  is  returnable,  he  shall  not  be  allowed  to  plead,  or  move  to  quash  the  writ. 
2.  The  writ  of  excommunicalo  capiendo  recites  the  signijicavit  which  is  in  Chancery,  but  the 
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writ  is  brought  into  B.  R.  and  is  enrolled  there  before  it  goes  to  the  sheriff,  which  enrolment 
is  to  inform  the  court,  that  at  the  return  of  the  excomynunicato  capiendo  they  may  award 
fiirther  process,  as  the  case  requires.  3.  If  by  the  recital  of  the  significavit  it  appears  that 
there  was  no  cause  for  the  writ,  the  Court  of  King's  Bench  may  quash  it,  and  the  Court  of 
Chancery  cannot,  though  the  signijicavit  be  there.  Salk.  294.  [It  was  formerly  doubted, 
whether  after  the  writ  had  been  issued  out  of  Chancery,  and  brought  into  the  Court  of  B.  R, 
and  there  delivered  to  the  sheriff,  but  not  actually  returned  into  B.  R.,  the  Court  of  Chan- 
cery, on  a  plain  error  appearing,  could  supersede  it.  Rex  v.  Burrard,  i  P.  Wms.  435.  But 
it  was  determined  by  Lord  Hardtvicka,  that  after  the  return  of  the  writ  is  out,  the  Court  of 
Chancery  cannot,  on  a  petition  to  quash  the  writ,  do  any  thing  in  it,  as  they  have  no  autho- 
rity; for  the  Court  of  B.  II.  have  the  cognizance  of  it,  and  they  can  compel  the  sheriff  to 
return  it,  and  the  application  to  quash  it  must  be  to  them.  If  indeed  the  writ  issue  in  the 
vacation,  and  be  not  yet  returnable,  (for  it  must  be  returned  on  one  of  the  return  days  iji 
the  term,)  the  Court  of  Chancery  will  give  relief  and  discharge  the  party  out  of  custody.  Ex 
2)arte  Little,  3  Alk.  479.  But,  if  the  writ  issued  from  the  Court  of  Chancery  be  opened  and 
enrolled  in  B.  R.,  and  on  exceptions  taken,  a  rule  be  made  for  the  prosecutor  to  shew  cause 
why  the  delivery  of  the  writ  to  the  sheriff  should  not  be  staid,  and  before  that  can  be  done, 
the  return  be  out,  another  writ  may  be  sued  out  from  Chancery,  but  not  from  B.  R.  Rex 
V.  Eyre,  2  Str.  1189.  After  a  writ  had  been  opened  and  entered  of  record,  it  was  delivered 
out  in  order  to  take  up  the  defendant ;  and  b?tore  the  return,  the  defendant  moved  and  had 
it  superseded  ;  for  the  Coiut  said,  they  could  judge  of  it  by  the  entry,  and  since  it  appeared 
the  defendant  could  not  be  legally  detained  upon  it,  if  he  was  taken,  it  was  proper  to  super- 
sede it,  to  prevent  him  from  being  restrained  of  his  liberty  contrary  to  law  :  that  the  intent 
of  this  statute  in  directing  the  writ  to  be  delivered  in  open  court,  was  to  apprise  the  court 
of  the  nature  of  the  cause;  that  this  was  now  to  be  considered  as  a  writ  that  improvide  ema^ 
7iavit,  and  they  were  not  to  wait  till  the  return,  till  all  tKe  inconveniericies,  which  they  should 
have  prevented  by  not  issuing  the  writ,  had  happened.  Rex  v.  Theed,  i  Sir. 43.  10  Mod. 
,350.  S.  C.  (c)  The  V  ords  "  other  officers'*  in  the  statute  mean  bailiffs  of  lilnrties,  or  the 
coroner,  who  is  the  proper  officer  to  execute  process,  where  the  sheriff  is  incapacitated: 
therefore,  if  one  who  is  a  prisoner  in  the  Fleet  be  excommunicated,  the  Court  ot  Chancery 
rannot  order  the  cursitor  to  direct  the  writ  of  excommunicato  capundo  to  the  warden  of  the 
Fleet,  the  same  being  a  viscounticl  \vrit ;  but  the  writ  must  be  directed  to  the  sheriff,  who 
may  return  a  non  est  inventus  into  the  King's  Bench,  upon  which  return  the  Cotirt  will  grant 
a  habeas  corpus  to  bring  up  the  prisoner,  and  there  charge  him  with  an  excommunicato  capiendo, 
Strudwieke's  case,  3  P.  Wms. 5 3.] 

"  §  3.  It  is  further  enacted,  That  the  sheriff,  or  other  of- 
"  ficer,  to  whom  such  writ  of  excommwiicato  capiendo^  or  other 
*'  process  by  virtue  of  this  act  shall  be  directed,  shall  not  in 
"  anywise  be  compelled  to  bring  the  body  of  such  person  or 
**  persons  as  shall  be  named  in  the  said  writ  or  process  into  the 
"  said  court  ot  King's  Bench,  at  the  day  of  the  return  thereof, 
**  but  shall  only  return  the  same  writ  and  process  thither,  with 
"  declaration  briefly,  how  and  in  what  manner  he  hath  served 
*'  and  executed  the  same,  to  the  intent  that  thereupon  the  said 
*'  justices  may  then  further  proceed,  according  to  the  tenor  and 
"  effect  of  this  present  act. 

"  §  4.  And  if  the  sheriff  or  other  officer,  to  whom  the  execu- 
"  tion  of  the  said  writ  shall  eo  appertain,  do  or  shall  return, 
"  that  the  party  or  parties  named  in  the  said  writ  cannot  be 
"  found  within  his  bailiwick,  that  then  the  said  justices  of  the 
"  King's  Bench  for  the  time  being,  upon  every  such  return, 
"  shall  award  one  writ  of  capias  against  the  said  person  or  per- 
''  sons  named  in  the  said  writ  of  cxconimtmicato  capiendo,  re- 
"  tumable  in  the  same  court  in  the  term-time,  two  months  at 
"  least  next  after  the  teste  thereof,  with  a  proclamation  to  be 
"  contained  within  the  said  writ  of  capias,  that  the  sheriff,  or 
"  other  officers,  to  whom  the  said  writ  shall  be  directed  in  the 

16  "  iiiU 
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«<  full  county-court,  or  else  "at  the  general  assizes  or  gaol-deli- 

*'  very  to  be  holden  within  the  said  count}^  or  at  a  quarter  ses- 

**  sions   to   be   holden  before  the  justices  of  the  peace  within 

"  the  said  count}',    shall  make  open  proclamation,    ten   days 

"  at  least  before  the  return,  that  the  party  or  parties  named  ia 

"  the  said  writ  shall,  within  six  days  next  after  such  proclama- 

*'  tion,  yield  his  or  their  body  or  bodies  to  the  prison  of  the  said 

*'  sheriff,  or  other  such  officer,  there  to  remain  as  a  prisoner, 

*'  according  to  the  tenor  or  effect  of  the  first  writ  of  excommuni- 

**  cato  capiendo,  upon  pain  of  forfeiture  of  ten  pounds ;    and 

**  thereupon  after  such  proclamation  had,  and  the  said  six  days 

"  past  and  expired,    then    the  said  sheriff  or  other  officer,  to 

*'  whom  the  said  capias  shall  be  directed,  shall  make  return  of 

*'  the    same  writ  of  capias  into   the  said  court  of  the  King's 

'*  Bench  of  all  that  he  hath  done  in  the  execution  thereof,  and 

**  whether  the  party  named  in  the  said  writ  have  yielded  his 

•f  body  to  prison,  or  not. 

"  §  5.  And  if  upon  the  return  of  the  said  sheriff  it  shall  ap-  (a)  This  sta- 

"  pear,  that  the  party  or  parties  named  in  the  said  writ  of  capias,  '"^^  ^^^^^  "^^ 

"  or  any  of  them,  have  not  yielded  their  bodies  to  the  gaol  and  affectThe  e!r- 

"  prison  of  the  said  sheriff,  or  other  officer,  according  to  the  communicato 

''  effect  of  the  same  proclamation,  that  then  every  such  person,  capiendo  at 

"  that  so  shall  make  default,  shall,  for  every  such  default  {a\  common  law, 

"  forfeit  to  the  queen's  higlmess,  her  heirs  and  successors,  ten  ticular^cascr* 

**  pounds,  which  shall  likewise  be  estreated  by  the  said  justices,  therein  men- 

*'  into  the  said  court  of  Exchequer,  in  such  manner  and  form  tioned  gives  a 

"  as  fines  and  amercements  there  taxed  and  assessed  are  used  greater  pe- 

«  to  be.  "*^'^.J°  ^"-, 

orcc  It ;  and 

therefore  the  writ  doth  not  only  issue  upon  excommunication  in  any  other  cases,  but  (as  bath 

been  often  adjudged,)  though  a  capias  with  proclamations  and  penalties  go  forth  in  a  matter 

not  within  this  statute,  and  the  person  be  thereupon  imprisoned,  and  pray  to  be  discharged, 

because  the  matter  for  which  he  was  excommunicated  (though  of  a  spiritual  nature)  is  not 

within  this  statute,  yet  nothing  shall  be  discharged  but  the  penalties,  and  (without  any  new 

writ  obtained)  the  excommunication  and  imprisonment  may  remain  as  at  common  law,  and 

not  be  discharged  but  by  absolution  in  due  form.     Gibs.  Cod.  1106.  but  for  this  vi^<?  Cro. 

Car.  197.  199.    Ro.  Abr.  175.    Jon.  226.    Latch.  174.  204.    a  Jon.  89.    Show.  17.    3  Mod. 

42,43.    Skin.  167.    Vem.  24.     Salk.  294.     7Mod.  56.  117. 

"  §  6.  And  thereupon  the  said  justices  of  the  King's  Bench 
"  shall  also  award  forth  one  other  writ  of  capias  against  the  said 
"  person  or  person  that  so  shall  be  returned  to  have  made  de- 
"  fault,  with  such  like  proclamation  as  was  contained  in  the  first 
"  capias,  and  a-  pain  of  20I.  to  be  mentioned  in  the  second  writ 
"  and  proclamation ;  and  the  sheriff  or  other  officer,  to  whom 
*'  the  said  second  writ  of  capias  shall  be  so  directed,  shall  serve 
"  and  execute  the  said  writ  in  such  like  manner  and  form,  as  be- 
"  fore  is  expressed,  for  the  serving  and  executing  of  the  said 
*'  first  writ  of  capias ;  and  if  the  sheriff  or  other  officer  shall 
*'  return  upon  the  said  second  capias,  that  he  hath  made  the 
"  proclamation  according  to  the  tenor  and  effect  of  the  same 
''  >vrit,  and  that  the  party  hath  not  yielded  his  body  to  prison, 
"  according  to  the  tenor  of  the  said  proclamation,  that  then  th« 

Z  4  «  said 
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"  said  party,  that  so  shall  make  default,  shall  for  such  his  con- 
"  tempt  and  default,  forfeit  to  the  queen's  highness,  her  heirs 
"  and  successors,  the  sum  of  twenty  pounds,  which  said  sum  of 
*'  twenty  pounds  the  said  justices  of  the  King's  Bench  for  the 
"  time  being  shall  hkewise  cause  to  be  estreated  into  the  said 
"  court  of  Exchequer,  in  manner  and  form  aforesaid. 

"  §  7.  And  then  the  said  justices  shall  likewise  award  one  other 

"  writ  of  capias  against  the  said  party,  with  such  like  proclama- 

"  tion  and  pain  of  forfeiture  as  was  contained  in  the  .-said  second 

*'  writ  of  capiaSi  and  the  sheriff  or  other  officer,  to  whom  the 

"-fiaid  third  writ  of  capias  shall  be  so  directed,  shall  serve  and 

'*  execute  the  said  third  writ  of  capias,  in  such  like  manner  and 

**  form  as  before  in  this  act  is  expressed  and  declared,  for  the 

"  serving  and  executing  of  the  said  first  and  second  writs  of 

"  capias ;  and  if  the  sheriff  or  other  officer,  to  whom  the  exe- 

"  cution  of  the  said  third  writ  shall  appertain,   do  make  return 

*'  of  the  said  third  writ   of  capias,   that  the  party  upon  such 

"  proclamation  hath  not  yielded  his  body  to  prison,  according 

"  to  the  tenor  thereof,  that  then  every  such  party  for  every  such 

"  contempt    and  default    shall  likewise  forfeit    to   the  queen's 

-     "  majesty,  her  heirs  and  successors,   other  20L  which  sum  of 

"  20/.  shall  likewise  be  estreated  into  the  said  court  of  Exche- 

*'  quer,  in  manner  and  form  aforesaid ;  and  thereupon  the  said 

"  justices  of  the  King's  Bench  shall  likewise  award  forth  one  other 

"  writ  of  capias  against  the  said  party,  with  like  proclamation 

"  and  hke  pain  of  forfeiture  of  20/.,  and  that  also  the  said  jus- 

"  tices  shall  have  authority  by  this  act  infinitely  to  award  such 

"  process,  with  such  like  proclamation  and  pain  of  forfeiture  of 

"  20/.  as  is  before  limited   against  the  said  party  that  so  shall 

*'  make  default  in  yielding  his  body  to  the  prison  of  the  sheriflfi 

"  until  such  time  as  by  the  return  of  some  of  the  said  writs  be- 

"  fore  the  said  justices  it  shall  and  may  appear,  that  the  said 

"  party  hath  yielded  himself  to  the  custody  of  the  said  sheriff 

"  or  other  officer,  according  to  the  tenor  of  the  said  proclama- 

"  tion,  and  that  the  j^arty,  upon  every  default  and  contempt  by 

"  him  made  against  the  proclamation  of  any  of  the  said  writs  so 

"  hifinitely  to  be  awarded  against  him,  shall  incur  like  pain  and 

"  forfeiture  of  20/.,  which  shall  likewise  be  estreated  in  manner 

^*  and  form  aforesaid. 

(ff)  By  tlic  "  §  8.  And  be  it  further  enacted  by  the  authority  aforesaid, 

I  E.  3.  c.  8.       «  That  when  any  person  or  persons  shall  yield  his  or  their  body 

cmnnmnicate    "  °^  bodies  to  the  hands  of  the  sheriff  or  other  officer,  upon  any 

taken  at  the  '   **  of  the  said  writs  oi  capias,  that  then  the  same  party  or  parties, 

request  of  the  "  that  shall  so  yield  themselves,  shall  remain  in  the  prison  and 

bishop,  are       tc  custody  of  the  said  sheriff  or  other  officer,   without  [a)  bail, 

to  be^irreple-    "  haston,  or  mainprize,  in  such  like  manner  and  form,  to  all  in- 

visable;  but  it  "  tents  and  purposes,  as  he  or  they  should  or  ought  to  have 

hath  been         "  done,  if  he  or  they  had  been  apprehended  and  taken  upon  the 

held,  that        «  gaid  ^vrit  of  excommunicato  capiendo. 
the  court  ot  -^ 

King's  Bench  may,  as  well  before  as  since  this  statute,  bail  a  person  taken  upon  cxcommi 

nicat 
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nicato  capiendo.  Bulst.  122.  —  But  where  the  court  refused  in  such  a  case  to  bail  the  bishop 
of  St.  David* Sf  vide  7  Mod.  61.  [It  is  a  commitment  in  execution,  and  therefore  it  seems 
the  court  can  have  no  power  to  bail,     i  Show.  16.] 

"  §  9.  And  that  if  any  sheriff  or  otlier  officrr,  by  whom  the 
*'  said  writs  of  capias^  or  any  of  them,  shall  be  returned,  as  is 
"  aforesaid,  do  make  an  untrue  return  upon  any  of^the  said 
"  writs,  that  the  party  named  in  the  said  writs  hath  not  yielded 
"  his  body  upon  the  said  proclamations,  or  any  of  them,  where 
*'  indeed  the  party  did  yield  himself,  according  to  the  effect  of 
'*  the  same,  and  that  then  every  such  sheriff  or  other  officer, 
'f  for  every  such  false  and  untrue  return,  shall  forfeit  to  the 
**  party  grieved  and  damnified  by  such  false  return,  the  sum  of 
*'  40/. ;  for  the  which  sum  of  40/.  the  said  party  grieved  shall 
*'  have  his  recovery  and  due  remedy  by  action  of  debt,  bill, 
"  plaint,  or  information,  in  any  of  the  queen's  courts  of  record; 
•  in  which  action,  bill,  plaint,  or  information,  no  essoign,  pro- 
''  tection,  or  wager  of  law,  shall  be  admitted  or  allowed  for  the 
"  party  defendant. 

"5  10.  Saving  and  reserving  to  all  archbishops  and  bishops, 
"  and  all  others,  having  authority  to  certify  any  person  excom- 
"  municated,  and  like  authority  to  accept  and  receive  the  sub- 
"  mission  and  satisfaction  of  the  said  person  so  excommunicated 
'"'  in  manner  and  form  heretofore  used,  and  him  to  abs(jlve  and 
''  release,  and  the  same  to  signify,  as  heretofore  it  hath  been  ac- 
"  customed  to  the  queen's  majesty,  her  heirs  and  successors., 
"  into  the  High  Court  of  Chancery,  and  thereupon  to  have 
"  such  writs  for  the  deliverance  of  the  said  person  so  absolved 
"  and  released  from  the  sheriff's  custody  or  prison,  as  heretofore 
"  they  or  any  of  them  had,  or  of  right  ought  to  or  n.ight  have 
''  had ;  any  thing  in  this  present  statute  specified  or  contained . 
"  to  the  contrary  hereof  in  anywise  notwithstandirig. 

"  §  If.  Provided  always,  That  in  Wales,  the  counties  pala- 
"  tine  of  Lancaster,  Chester,  Durham,  and  Ely,  and  in  the 
"  Cinque  Ports,  being  jurisdictions  and  places  exempt,  where 
"  the  queen's  majesty's  writ  doth  not  run,  and  process  of  capias 
"  from  thence  not  returnable  into  the  said  Court  of  the  King's 
"  Bench,  after  any  significavit,  being  of  record  in  the  said  Court 
"  of  Chancery,  the  tenour  of  siich  significavit  by  mittimm  shall 
"  be  sent  to  such  of  the  said  head  officers  of  the  said  country  of 
"  Wales,  counties  palatine  and  places  exempt,  within  whose 
'^  offices,  charge,  or  jurisdiction^  the  offenders  shall  be  resiant, 
"  that  is  to  say,  to  the  chancellour  or  chamberlain  tor  the  said 
'*  counties  palatine  of  Lancaster  and  Chester,  and  for  the  Cinque 
''  Ports  to  the  lord  warden  of  the  same,  and  for  Wales  and  Ely^ 
*'  and  the  counties  palatine  of  Durham,  to  the  chief  justice  or 
*•  justices  there;  and  thereupon  every  of  the  said  justices  and 
**  officers,  to  whom  such  tenor  of  significavit  with  mittimus  shall 
"  be  directed  and  delivered,  shall,  by  virtue  of  this  estatute, 
"  have  power  and  authority  to  make  like  process  to  the  inferior 
"  officer  and  officers,  to  whom  the  execiUioa  of  process  there 

•«  doth 


346  EXCOMMUNICATION. 

**  doth  appertain,  returnable  before  the  justices  tliere,  at  their 

'  "  next  sessions  or  court,  two  months  at  least  after  the  teste  of 

*^  every  such  process ;  so  always  as  in  every  degree  they  shall 

"  proceed  in  their  sessions  and  courts  against  the  oiFendcrs,  as 

*'  the  justices  of  the  said  Court  of  King's  Bench  are  limited,  by 

"  the  tenor  of  this  act,  in  term-times  to  do  and  execute. 

"  §  12.  Provided  also,  and  be  it  enacted.  That  any  person, 

''  at  the  time  of  any  process  of  capias  aforementioned  awarded, 

*'  being  in  prison,  or  out  of  this  realm,  in  the  parts  beyond  the 

*'  sea,  or  within  age,  or  of  non  sane  mcmorie^  or  woman  covert, 

<'  shall  not  incur  any  of  the  pains  or  forfeitures  aforementioned, 

"  which  shall  grow  by  any  return  or  default  happening  during 

''  ^ch  time  of  nonage,  imprisonment,  being  beyond  the  sea, 

"  or  71071  sane  memorie ;  and  that  by  virtue  of  this  statute,  the 

"  party  grieved  may  plead  every  such  cause  or  matter  in  bar  of 

"  and  upon  the  distress  or  other  process,  that  shall  be  made  for 

"  levying  of  any  of  the  said  pains  or  forfeitures. 

(o)  Tliatifthe       "  §   13.  And  that  if  the  offender,  against  whom  such  writ  of 

party  excom-    «  exco7nmu7iicato  capiendo  shall  be  awarded,    shall  not   in   the 

tr""ddt  "  ^^raQ  writ  of  exco7timu7iicato  capiendo  have  a  sufficient  and 

the  writ  he      "  lawful  (a)  addition,    according  to  the  form  of  the   estatute 

may  be  dis-       "  of  (b)  primo  of  Ham)  the  Fitlh,    in  cases  of  certain  suits, 

charged  on       «  whereupon  process  of  exigent  is  to  be  awarded,  or  if  in  the 

motion.  <;  simificavit  ic)  it  be  not  contained,  that  the  excommunication 

Salk.  294.         ,^11  ^1  n  •   •     1 

Show.  Rep.  doth  proceed  upon  some  cause  or  contempt  01  some  original 

16.  But,  "  matter  of  heresy,  or  refusing  to  have  his  child  baptized,  or  to 
where  the  «  receive  the  holy  communion,  as  it  is  now  commonly  used  to  be 
P^^^^?  ^^^  "  received  in  the  church  of  E7igla7id,  or  to  come  to  divine  ser- 
merchant,  "  vice  now  commonly  used  in  the  said  church  of  Englatid,  or 
C.  D.  gent.  "  errors  in  matters  of  religion  or  doctrine  now  received  and 
E.  F.  yeoman  «  allowed  in  the  said  church  of  Efigkmd,  incontinency,  usury, 
D  tWs'was  ^  *'  simony,  perjury  in  the  ecclesiastical  court,  or  idolatry,  that 
held  well,  "  then  all  and  every  pains  and  forfeitures  limited  against  such 
though  it  was  "  person  excommunicate  by  this  statute,  by  reason  of  such  writ 
^^^^^^A<r'-  *^^^  "  ^^  excommnnicato  capie7ido,  wanting  sufficient  addition,  or  of 
of\he  oarisli  "  ^^^^  significavit,  wanting  all  the  causes  aforementioned,  shall 
should  refer  "  be  utterly  void  in  law,  and  by  way  of  plea  to  be  allowed  to 
to  him  only  «  the  party  grieved, 
who  was  last 

mentioned.  The  King  and  Barnes,  t^  Mod.  42.  Skin.  176.  S.  C.  adjudged.  (6)  This  statute 
(i  H.  5.  c.  5.)  enacts.  That  in  every  original  writ  of  actions  personal,  appeals,  and  indictments 
in  which  the  exigent  shall  be  awarded  in  the  names  of  the  defendants  in  such  original  writs, 
appeals,  and  indictments,  additions  shall  be  made  of  their  estate  or  degree  or  mystery,  and 
the  towns,  hamlets,  or  places,  and  the  counties  where  they  were  or  be  conversant,  &c. 
(c)  [Before  this  statute,  it  was  not  necessary  to  shew  the  cause  in  the  writ,  only  in  the  bishop*^ 
certificate,  but  it  was  sufficient  to  say  the  party  was  excommunicated  for  maniiest  contumacy. 
Per  Holt  C.J.     I  Ld.  Rayra.  619.] 

"  §  14.  And  if  the  addition  shall  be  with  a  nup'e^'  of  the 
''  place,  then  in  every  such  case,  at  the  awarding  of  the  first 
"  capias  with  proclamation,  according  to  the  form  mentioned, 
"  one  writ  of  proclamation  (without  any  pain  expressed,)  shall 
<«  be  awarded   into   the  county,  where  the  offender  shall   be 

<*  most 
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"  most  commonly  resiant  at  the  time  of  the  awarding  the  said 
"  first  capias^  with  pain,  in  the  same  writ  of  proclamation,  to 
"  be  returnable  the  clay  of  the  return  of  the  said  first  capiaSy 
"  with  pain  and  proclamation  thereupon,  at  some  one  such  time 
*'  and  court  as  is  prescribed  for  the  proclamation,  upon  the  said 
*'  first  capias^  with  pain,  and  if  such  proclamation  be  not  made 
"  in  the  county  where  the  offender  shall  be  most  commonly  resi- 
tut,  in  such  cases  of  additions  of  wwjp^,  that  then  such  oftender 
'*  shall  sustain  no  pain  or  forfeiture,  by  virtue  of  this  statute, 
"  for  not  yielding  his  or  her  body  according  to  the  tenor  afore- 
"  mentioned;  any  thhig  betbre  specified  and  to  the  contrary 
"  hereof  in  anywise  notwithstanding." 

||By  the  53  G.  3.  c.  127.  it  is  enacted,  "  That  excommunica- 
"  tion,  together  with  all  proceedings  following  thereupon,  shall 
**  in  all  cases,  save  those  hereafter  to  be  specified,  be  disconti- 
*'  nued,  throughout  that  part  of  the  United  Kingdom  of  Great 
"  Britain  and  Ireland  called  England ;  and  that  in   all  causes 
"  which  according  to  the  laws  of  this  realm  are  cognizable  in 
"  the  ecclesiastical  courts,  when  any  person  or  persons  having 
"  been  duly  cited  to  appear  in  any  ecclesiastical  court,  or  re- 
''  quired  to  comply  with  the  lawful  orders  or  decrees,  as  well 
"  final  as  interlocutory,  of  any  such  court,  shall  neglect  or  re- 
"  fuse  to  appear,  or  neglect  or  refuse  to  pay  obedience  to  such 
*'  lawful  orders  or  decrees,  or  when  any  person  or  persons  shaU 
"  commit  a  contempt  in  the  face  of  such  court,  no  sentence  m 
"  excommunication  shall  be  given  or  pronounced ;  saving  in  the 
"  particular  cases  hereafter  to  be  specified;  but  instead  thereof, 
"  it  shall  be  lawful  for  the  judges  or  judge  who  issued  out  the 
"  citation,    or  whose  lawful  orders  or  decrees  have  not  been 
"  obeyed,  or  before  whom   such  contempt  in   the  face  of  the 
"  court  shall  have  been  committed,  to  pronounce  such  person  or 
'^'  persons  contumacious  and  in  contempt,  and  within  ten  days 
"  to  signify  the  same  in  the  form  to   this  act  annexed,  to  His 
"  Majesty  in  Chancery,  as  hath  heretofore  been  done  in  signi- 
'•'  lying  exconniiunications;  and  thereupon  a  •writ  de  contumacc 
"  capiendo^   in  the  form  to  this  act  annexed,  shall  issue  from 
*'  the   Court  of   Chancery,    directed  to  the   same    persons  to 
"  whom  the  writs   de  excommunicato  capiendo  have  heretofore 
"  been  directed;  and  the  same  shall  be  returnable  in  like  man- 
*'  ner  as  the  writ  de   excommunicato  capiendo  hath  been  by  law 
"  returnable  heretofore,  and   shall  have  the  same  force  and  ef- 
"  feet  as  the  said  writ ;  and  all  rules  and  regulations  not  hereby 
"  altered,  now  by  law  applying  to  the  said  writ  and  the  proceed- 
"  ings   following  thereupon,  and  particularly  the  several  pro- 
"  visions  contained  in  a  certain  act  passed  in  the  fifth  year  of 
"  Queen  Elizabeth^  intituled  An  Act  for  the  due  execution  of  the 
*'  "iXrrit  de  excommunicato  capiendo,  shall  extend  and  be  ap- 
'^  plied  to  the  said  writ  de  contumace  capiendo^  and  the  proceed- 
"  ings    following    thereupon,     as    if   the    same    were    herein 
"  particulai'ly  repeated  and  enacted;  and  the  proper  officers  of 
*'  the  said  Court  of  Chancery  are  hereby  authorized  and  re- 

''  quired 
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'*  quired  to  issue  such  writ  de  contumace  capiendo  accordingly  ? 
''  and  all  sheriffs,  gaolers,  and  other  officers  are  hereby  autho- 
"  rived  and  required  to  execute  the  same,  by  taking  and  detain- 
"  ing  the  body  of  the  person  against  whom  the  said  writ  shall 
<'  be  directed  to  be  executed ;  and  upon  the  due  a})pearance  of 
**  the  party  so  cited  and  not  having  appeared  as  aforesaid,  or 
"  the  obedience  of  the  party  so  cited  and  not  having  obeyed 
"  as  aforesaid,  or  the  due  submission  of  the  party  so  liaving 
*'  committed  a  contempt  in  the  iace  of  the  court,  the  judges  or 
<«  j"^g^  of  such  ecclesiastical  court  shall  pronounce  such  party 
'«  absolved  from  the  contumacy  aixl  contempt  aforesaid,  and 
<«  shall  forthwith  make  an  order  upon  the  sheriff,  gaoler,  or 
<'  other  officer  in  whose  custody  he  shall  be,  in  the  form  to  ihh 
"  act  annexed,  for  discharging  such  party  out  of  custody,  and 
*'  such  sheriff,  gaoler,  or  other  officer  shall,  on  the  said  order 
*'  being  shewn  to  him,  so  soon  as  such  party  shall  have  dis- 
<*  charged  the  costs  lawfully  incurred  by  reason  of  such  custody 
^'  and  contempt,  forthwith  discharge  him. 

"  §  2.  Provided  always,  That  nothing  in  this  act  contained 
*'  shall  prevent  any  ecclesiastical  court  from  pronouncing  or 
"  declaring  persons  to  beexcommunicut^^  in  definitive  sentences, 
"  or  in  interlocutory  decrees  having  iXw  iorce  and  tJllct  of  de- 
'*  finitive  sentences,  such  sentences  or  decrees  being  pronounced 
"  as  spiritual  censures  for  offences  of  ecclesiastical  cognizance, 
*'  in  the  same  manner  as  such  court  might  lawfully  have  pro- 
*^  nounced  or  declared  the  same,  had  this  act  not  been  passed. 

"  §  3.  And  it  is  further  enacted,  That  no  person  who  shall 
"  be  so  pronounced  or  declared  excommunicate,  shall  incur 
"  any  civil  penalty  or  incapacity  whatever,  in  consequence  of 
''  such  excommunication,  save  such  imprisonment,  not  exceed- 
"  ing  six  months,  as  the  court  pronouncing  or  declaring  such 
"  person  excommunicate  shall  direct,  and  in  such  case  the  said 
"  excommunication,  and  the  term  of  such  imprisonment,  shall 
"  be  signified  or  certified  to  His  Majesty  in  Chancery,  in  the 
**  same  manner  as  excommunications  have  been  heretofpre  sig- 
''  nified,  and  thereupon  the  writ  de  ejccommmutucato  capiendo 
*'  shall  issue,  and  the  usual  proceedings  shall  be  had,  and  the 
"  party  being  taken  into  custody  shall  remain  therein  for  the 
"  term  so  directed,  or  until  he  shall  be  absolved  by  such  ecclc- 
"  siastical  court."  11 


(F)    Of  absolving  and  assoiling  a  Person  excommu- 
nicate. 

4  Inst.  623.  TF  a  person  be  unjustly  excommunicated,  tha(  is,  if  he  be  ex- 

11  Co.  76.  communicated  for  matter  of  which  the  spiritual  court  hath 

4f  vide  the  ^ot  conusance,  and  he  be  taken  on  a  writ  of  excommunicato  ca- 

\a)  For^this  pi^^doy  the  party  grieved  shall  have  [a)  a  writ  out  of  Chancery 

vide  F.  N.  B.  to  the  sheriff,  to  deliver  him  out  of  prison; 

141.  So, 
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So,  if  the  spiritual  court  proceed  iiwerso  ordine,  as,  if  they  gij.  23^. 
L'luse  a  copy  of  the  libel,  ^'c-j  a  prohibition  shall  go,  with  a 
lause  to  absolve,  and  deliver  the  party  injured. 

Aho<,  if  a  man  be  excommunicated,  and  offer  to  obey  and  a  Inst.  623. 
)iTforni  the  sentence,  and  the  bishop  refuse  to  accept  and  to 
^soil  him,  he  shall  have  a  writ  to  fhe  bishop,  requiring  him, 
;)on  performance  of  the  sentence,  to  assoil  him,  S^c,  and  the 
cason   thereof  is,  for  that  by  the  excommunication  the  party 
disabled  to  sue  any  action,  or  to  have  any  remedy  for  any 
rong  done  unto  him,  so  long  as  he  shall  remain  excommuni- 
cate.    And  so  the  party  grieved  may  have  his  action  upon  his 
case  against  the  bishop,  in  like  manner  as  he  may  when  the 
bishop  doth  excommunicate  him  for  a  matter  which  belongeth 
not  to  ecclesiastical  conusance.     Also,  the  bishop,  in  those  cases, 
may  be  indicted  at  the  suit  of  the  King. 

But,  if  the  excommunication  be  for  a  just  cause,  the  party  Gib«.  Codex, 
must  make  present  satisfaction  before  he  can  be  absolved,  or  he  mo. 
must  put  in  caution,  that  he  will   hereafter  perform  that  which  (^)  This  rae- 
the  bishop  shall  reasonably  and  according  to    law  injoin  him ;  \^^^q^  ^  J"* 
which  caution,  in  the  civil  law,  is  of  three  sorts.      1.   (a)  Fide-  once  held  to 
jussoria,  as  when  a  man  bindeth  himself  with  sureties  to  perform  be  against 
somewhat.     2.  PigJiomtio  or  realis  cautioj  as  when  a  man  en-  ^^^  >  j^"^*^* 
gageth  goods,  or  mortgageth  lands  for  the  performance.     3.  Ju-  afterwards^on 
ralon'a,  when  the  party  who  is  to  perform  any  thing  taketh  a  great  debate 
corporal  oath   to  do  it ;  which  last  is  no^^  the  most  frequent  allowed  to  be 
method.  good,  and 

that  the 
bishop  having  a  discretioaary  power  herein,  it  was  as  much  in  his  option  to  tak«  caution  by 
obligation,  as  by  either  of  the  other  two  methods,     a  Lev.  36.    Raym.  225. 

If,  after  a  person  is  excommunicated,  there  comes  a  general  But  for  this 
act  of  pardon,  which  pardons  all  contempts,  ^c,  it  seems  that  *'^  ^^'  ^Y' 
this  offence  is  taken  away  without  any  formal  absolution.  ^^J*  212** 

8  Co.  68.    Jon.  227,    2  Lev.  36. 
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(A)  Of  the  Nature  of  Execution,  and  what  Things 

were  liable  thereto  by  the  Common  Law. 

(B)  Of  the  Judgment  on  which  Execution  is  to  be 

taken  out ;  and  herein  of  Recognizances  and 
Statutes  which  are  in  the  Nature  of  Judgments : 
And  herein, 

I.  Of 
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1.  Of  the  'Nature  of  Recognizances  at  Common  Lan:,  and  ( 

the  23  H.  8.  c.  6.,  &c.  and  of  the  Statute  Merchant  an 
Staple, 

2.  Of  the  several  Processes  on  these  Securities  lichen  forfeited ^ 

in  order  to  afidl  Execution :  And  the7'ei?i, 

I.  Of  the  Manner  of  Execution  on  the  Recognizance 
at  Common  Law,  and  wherein  it  differs  from  the 
Statutes,  Src.y  and  they  from  each  other. 

Qm  At  what  Time  Execution  may  be  granted  on  each 
of  them. 

3.  Who  shall  have  Execution  on  them,   as  the  Person 

alters. 

4.  Against  whom  Execution  may  be  granted. 

3.  What  Things  are  bound  by  them,  and  are  liable  to  be  ex'  I 

tended  for  the  Satisfaction  of  them, 

4.  What  Pr&DJsion  the  Law  has  made  for  Tenant  by  Statu/ 

Merchant,  &c.  in  case  of  Eviction, 

5.  The  seve7'al  Ways  of  vacating  and  discharging  those  Sta- 

tutes, and  this,  either  before  or  after  Execution, 

(C)  Of  the  several  Kinds   of  judicial  Writs  which  lie 

after  Judgment :   And  herein, 

1.  Of  the  Form,  Teste,  and  Return  of  such  Writs. 

2.  Of  the  Elegit, 

3.  Of  the  Capias  ad  Satisfaciendum. 

4.  Cff  the  Fieri  facias  a/id  Levari  facias. 

5.  Of  the  Habere  facias  Seisinam  and  Possessionem. 

(D)  Where    the   Party  shall   be   concluded    by    the 

Election  of  one  of  them,  and  what  further 
Remedy  he  has  when  he  hath  not  received  en- 
tire Satisfaction  on  his  first  Writ ;  and  this, 
either  against  the  Party  or  Sheriff. 

(E)  Of  the  Authority  and  Jurisdiction  of  the  Court 

out  of  which  the  Execution  issues :  And  herein 
of  the  Manner  of  executing  a  Judgment  where 
the  Record  has  been  removed  from  an  inferior 
to  a  superior  Court. 

(F)  Who  are  entitled  unto  and  may  sue  out  Exe- 

cution. 

(G)  Of  the  Persons  against  whom  Execution  may  bo 

sued  out :  And  herein, 

I.  Of  suing  Executiofi  where  there  are  several  Parties  con- 
cerned* 

2.  Of 
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2.  Of  suing  out  Execution  against  the  Heir  and  Executor, 

3.  Of  suing  out  Execution  against  Infants. 

4.  Of  suing  out  Execution  against  a  Feme  Covert, 

5.  Ofsuifig  out  Execution  against  privileged  Persons, 

6.  Of  suing  out  Execuiion  against  a  Clerk  in  Holy  Ordns, 

H)  At  what  Time  Execution  may  be  sued  out :  And 
herein  of  the  Necessity  of  a  Scire  Facias. 

I)  To  what  Time  the  Execution  shall  have  Relation, 
so  as  to  avoid  any  Alienation  by  the  Party : 
And  herein  of  the  Statute  of  Frauds. 

(K)  Of  the  King's  Precedency  in  Executions. 

(L)  Of  the  proper  Officer  to  do  Execution  :  And 
herein  of  the  preceding  and  succeeding  Sheriff. 

(M)  Of  the  Manner  of  compelling  him  to  do  Execu- 
tion :  And  herein  of  the  Party's  Remedy 
against  him  for  Neglect  of  his  Duty. 

(N)  Of  the  Sheriff's  Authority  in  doing  Execution  : 
And  herein  of  breaking  Doors,  (§r. 

(O)  Of  the  Offence  of  hindering  or  obstructing  an 
Execution. 

(P)  Of  the  Party's  Remedy  when  there  hath  been  an 
irregular  Execution,  and  how  the  same  is  to  be 
set  aside. 

(Q)  To  what  he  shall  be  restored  when  such  erroneous 
Execution  is  set  aside. 

(A)  Of  the  Nature  of  Execution,  and  what  Things  ■  0 

were  liable  thereto  by  the  Common  Law. 

jpXECUTION  is  the  obtaining  actual  possession  of  a  thing  C0.Litt.154.  a, 
recovered  by  judgment  of  law,  and  (a)  is  called  the  life  of  Carter,  194. 

the  law,  and  therefore  in  all  cases  to  be  favoured.  ^<')  ExecvHo 

estfritcinsj 
Jinis,  4-  efectus  legis^    Co.  Litt.  289.    5  Co.  87.  —  It  differs  from  an  action  which  continues 
only  till  judgment  is  given,  and  therefore  a  release  of  all  actions  is  regularly  no  bar  of  an 
execution.    Co.  Litt.  289.     a  Roll.  Abr.  404. 

And  here  it  will  be  necessary  to  consider  what  things  are  Hob.  60.  3  Cow 
liable  to  execution  at  common  law  in  personal  actions.     These  ^*:^;    S"" 
we  find  weie  oaly  tlie  annual  profits  of  the  land  as  they  arose,  ^^^  ^^* 

and 
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Cro.  Ja.  450.    and  the  goods  and  chattels  of  the  debtor;  for  neither  his  body 
^I^fft*  ^^\       ^^^'  \sLnd^  were  affected  by  recognizances  or  judgment  for  debt 
Abr.472*   ^  '  or  damages,  except  as  hereinafter  excepted. 
Plow.  440.  The  reason  why  the  common  law  su\)jected  only  the  personal 

3  Co.  II.  estate  to  the  payment  of  debts,  seems  to  be,  for  that  it  was  only 

z  Inst.  19.  ^  chattel  that  was  lent,  and  therefore  the  chattels  of  the  debtor 
w^re  liable  only  to  pay  it ;  and  forn^erly  men  trusted  one  an- 
other no  further  than  they  had  visible  chattels  to  answer  the 
debt.  The  lands  were  not  liable,  because  they  were  obliged  to 
answer  the  duties  to  the  feudal  lord ;  and  a  new  tenant  could 
not  be  forced  upon  him  without  his  consent  to  the  alienation ; 
and  the  person  was  not  liable,  because  that  was  obliged  by  the 
tenure  to  serve  the  King  in  the  wars,  and  the  several  lords  at 
home,  according  to  the  distinct  natures  of  their  tenure.  But 
though  this  law  was  well  framed  for  a  nation  bred  to  wars,  who 
were  to  extend  their  fame  and  power  by  arms,  yet  it  was  no  ways 
calculated  for  the  circumstances  and  constitution  of  a  trading 
people,  whose  power  and  credit  rise  and  fall  in  proportion  to 
the  increase  or  decay  of  trade;  therefore,  in  such  a  nation,  laws 
ought  to  be  so  contrived  and  framed,  as  to  invite  foreigners  to 
trade  with  it,  and  bring  their  commodities  to  it ;  and  the  great 
encouragement  to  this  will  be  to  allow  them  all  possible  security 
in  their  contracts  and  dealings;  and  the  way  to  that  will  be  to 
subject  all  the  effects  of  the  debtor,  whether  in  lands  or  chattels, 
and  his  person  too,  to  satisfy  the  creditor ;  for  otherwise  it  would 
be  in  the  power  of  every  bad  man,  by  converting  his  chattels 
into  land,  to  defraud  his  creditor,  and  against  all  reason  and 
equity  enjoy  the  profits  of  that  land  which  he  purchased  with 
another's  money.  Accordingly  we  find,  that  towards  the  reign 
of  Ed.  I.  when  magna  charta  had  given  the  tenants  a  power  of 
alienation,  without  acquainting  their  lords,  if  they  left  enough 
to  answer  the  duties  of  their  tenure,  they  began  to  subject  the 
land  to  answer  the  debts  in  trade ;  and  as  they  grew  more  and 
more  a  trading  people,  it  was  thought  reasonable  that  the  per- 
son should  be  liable,  that  a  close  confinement  might  oblige  the 
debtor  the  sooner  to  satisfy  his  creditors,  as  also  make  him  the 
more  wary  how  he  contracted  debts,  without  the  prospect  of  a 
competent  fund  or  provision  to  discharge  them. 
Plow.  441.  But  even  at  common  law  we  find,  that  the  King,  by  his  pre- 

3  Co.  II.  rogative,  might  have  execution  of  body,  goods,  and  lands,  but 

still  mider  this  restriction,  that  the  land  was  not   extendible 
while  the  chattels  were  sufficient  and  the  debtor  ready  to  answer 
the  debt. 
jjCo.  ia.a.  ,  Also,  in  case  of  a  private  person,  the  land  was  liable  to  exe- 

Cro.  Ja.  450.  cution,  in  an  action  of  debt  against  an  heir  upon  an  obligation 
ow.  441.  niade  by  his  ancestor;  if  the  plaintiff  iiad  judgment,  the  law 
dispensed  with  the  former  rules,  rather  than  that  the  creditor, 
who  fairly  made  out  his  demand&^  should  be  without  a  remedy, 
and  therefore  gave  the  lands  descended,  in  execution,  to  answer 
the  debt;  for  since  the  common  law  allowed  the  action  of  debt 

againbt 


(B)  Of  the  Judgment  on  which  Execution  is  taken  Out, 

against  the  heir,  the  creditor  could  have  no  benefit  by  the  ac- 
tion, unless  he  were  permitted  to  have  execution  of  the  lands 
which  descended  to  the  heir. 

So,  if  A,  had  granted  for  !iim  and  his  heirs,  to  B,  and  his 
heirs,  such  a  rent  out  of  his  land^s,  in  this  case  the  heirs,  being 
comprehended  in  the  contract,  are  bound  to  make  good  the 
grant  as  far  as  they  have  assets  by  descent  from  the  grantor:  and 
this  was  allowed  at  common  law,  because  the  grantee  of  the  rent 
had  the  land  originally  in  view  for  his  security;  and  by  the 
grant  itself,  having  it  in  his  power  to  distrain  the  land  for  the 
rent,  it  was  ei|ual  to  the  heir  whether  the  land  was  to  answer 
the  rent  by  distress,  or  by  an  execution  upon  a  judgment  in  a 
writ  of  annuity. 

Thus  stood  the  common  law  till  the  statute  of  Acto?i  Bumell  *, 
and  the  13  Ed.-i.  de  viercatoribusy  (which  last,  as  appears  in  the 
preamble,  was  for  the  security  of  merchants  and  encouragement 
of  trade,)  subjected  not  only  the  goods  and  persons,  but  the 
lands  likew  ise  of  the  debtor,  into  whose  hands  soever  they  came 
after  the  statute  acknowledged. 

Also,  in  the  same  year  and  reign  the  elegit  was  given ;  and  by 
this  (a)  statute,  he  who  recovcreth  in  debt  or  damages,  may 
Jiave  either  tx  Jfieri  facias  of  the  chattels  of  the  debtor,  or  a  writ 
on  which  the  sheriff  shall  deliver  to  him  all  the  chattels  of  the 
debtor,  saving  only  his  oxen  and  beasts  of  his  plough,  and  the 
one  half  of  his  land,  until  the  debt  be  levied  upon  a  reasonable 
price  or  extent. 

The  25  Ed.  3.  c.  17.  subjected  the  person  of  the  debtor,  and 
gave  the  capias  ad  satisfaciendum  in  debt,  detinue,  <Jr.,  in  the 
case  of  a  common  person. 
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RoII.Abr.aa6. 
Poph.87. 
Hob.  5  8.  Dyer, 
344-  b.     Co. 
Litt.  144. 


Hob.  60. 
a  Roll.  Abr. 

475- 

*u  Ed.  I. 


ia)  Viz.  13. 
Ed.  I.  C.18. 
commonly 
called  the  sta- 
tuteofWesLa. 
vide  a  Inst. 
394>  395-      ^ 


yide  Dah. 
Sher.  144. 
As  10  this  vide 
infra  (C)  3. 


(B) 


Of  the  Judgment  on  which  Execution  is  to  be 
taken  out ;  and  herein  of  Recognizances  and 
Statutes  which  are  in  the  Nature  of  Judgments  : 
And  herein. 


I.  Of  the  Nature  of  Recognizances  at  Common  Laii),  and  on  the 
23  H.  8.  c.  6.,  &c.  and  of  the  Statute  Merchant  and  Staple. 

A  N  obligation  by  matter  of  record  is  a  wi'iting  obligatory  ac- 
r  knowledged  before  a  judge,  or  other  officer  having  autho- 
k-ity  for  that  purpose,  and  enrolled  in  a  court  of  record  ;  and  of 
this  there  are  tw^o  sorts,  viz.  recognisances  or  statutes. 
I  The  original  of  the  acknowledgment  of  obligations  in  courts 
of  record  seems  to  be,  that  there  might  be  no  occasion  to  have 
the  trouble  and  charge  of  the  proving,  v;hich  was  formerly  in 
the  manner  of  contracting  more  expensive  than  at  present;  for 
formerly  the  persons  under  the  his  testibiis  were  joined  to  the 
jury  who  tried  the  cause,  and  the  creditor  was  oliliged  by  pro- 
cess to  bring  them  in  to  join  them  to  the  jury,  which  form,  as  my 
Lord  Coke  has  observed,  made  great  delay  in  the  proceedings. 
Vol.  III.  A  a  To 


Co.  Litt.  6. 
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To  save  this  expeuee,  the  acknowledgment  was  made  in  courts  < 

justice,  and  then  the  court  attesting  the  deed,  there  needed  n 

proceeding  or  trial  to  make  it  evident. 

Bro.  Recog-  The  first  of  these  securities  is  the  recognizance  at  commo 

nizance  20.       law,  which  is  no  more  than  an  obligation  on  record,  and  may  I 

Vaugh.  102.      acknowledged  before  the  several  judges  out  of  term,  and  in  an 

4  Inst^?"^         IP^^^  of  E?igla?id,  and  may  be  entered  on  record,  as  well  out,  as  i 

(a)  Biit,  if  a    term.    So,  the  (a)  chancellour  or  keeper  may  take  recognizance 

person  enters    and  award  execution,  or  hold  plea  of  scire  facias  and  audit 

nito  a  recoi?-    querela  in  the  Chancery,  to  avoid  execution,  Sfc.   as  the  case  n 
nizance  to  the        •  n  •  ^  1         •     ^1     . 

chancellour      q^i^'cs,  on  all  recognizances  taken  ni  that  court. 

for  a  debt  due  to  himself,  it  is  a  void  recognizance;  for  the  law  will  not  trust  him  with  t\ 
exercise  of  his  power  in  his  own  case  :  but,  if  one  enters  into  a  recognizance  to  the  chance 
lour  and  a  stranger,  it  is  a  good  recognizance  as  to  the  stranger  ;  for,  so  far  as  his  interest 
concerned,  the  chancellour  is  a  proper  person  to  take  it,  and  cannot  be  said  to  be  a  judge  i 
his  own  cause.    Dyer,  azo.     8  Co.  118.  a.    Co.  Litt.  141.  a. 

4  Co.  64.  b.  By  the  custom  of  the  city  of  London,  the  mayor,  aildermen 

r     fV^^^'o     or  the  mayor  singly,  may  take  recognizances ;  for  the  custom  i 
lXo,Abr.f\J'  ^^^  ^^^y  reasonable  in  itself,  but,  as  all  other  customs  of  th 

city,  luis  been  confirmed  by  act  of  parliament. 
Fitz.  N.  B.  The  king,  by  special  commission,  may  appoint  any  person  t 

^7*  A.  tai^e  a  recognizance  from  one  man  to  another,  and  such  a  re 

egis  er,  149.  cognizance  duly  certified  with  the  commission  into  Chancery  i 
of  equal  force  with  the  former ;  and  though  the  commission  b 
so  particular,  that  it  only  mentions  a  recognizance  to  be  take) 
from  A,  to  B,,  yet,  says  Fitzherbert,  the  commissioners  have  ; 
general  power  to  take  a  recognizance  from  any  other  person. 
Hob.  195.  I3ut  those  recognizances  at  common  law  are  no  perfect  record 

till  they  are  enrolled  in  some  court  of  record ;  yet,  if  they  b 
taken  on  one,  and  enrolled  on  another  day,  they  find  as  rea 
sonable  provision  in  the  law ;  for  since  it  allows  any  one  judgi 
out  of  court,  and  in  any  part  of  the  kingdom,  to  take  these  re 
cognizances,  which  are  the  highest  security  of  the  common  law; 
it  was  very  necessary  they  should  be  enrolled  to  perpetuate  th( 
contract,  and  by  that  means  secure  the  creditor  his  just  debt 
which  must  have  been  very  precarious  and  uncertain,  while  the 
security  lay  in  a  private  hand,  who  might  either  through  carc< 
lessness  mislay,  or  by  ill  practices  be  prevailed  upon  to  suppress  it 
13  Ed.  I.  St.  3.  A  statute  merchant  is  a  bond  of  record,  acknowledged  before 
\(i6  ^"^  ^^  ^^^^  clerks  of  the  statute  merchant,  and   mayor  of  the 

city  of  London,  or  two  merchants  of  the  said  city,  for  that  pur- 
pose assigned,  or  before  the  mayor  or  warden  of  the  towns,  or 
other  discreet  men  for  that  purpose  assigned.  This  recognizance 
is  to  be  entered  on  a  roll,  which  must  be  double,  one  part  tc 
remain  with  the  mayor,  and  the  other  with  the  clerk,  who  shall 
write  with  his  own  hand  a  bill  obligatory,  to  which  a  seal  of  the 
king,  for  that  purpose  appointed,  shall  be  affixed,  together  witl 
the  seal  of  the  debtor. 

The  design  of  this  security  was  to  promote  and  encourage 
trade,  by  providing  a  sure  and  speedy  remedy  for  merchant- 
strangers  as  well  as  natives,  to  recover  their  debts  al  the  day  as- , 

signe< ! 
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signed  for  payment,  the  want  of  which,  says  the  statute  of  [a)  {")  "  Kil.  i. 

Acton  Bwmell^  (which  first   created  the  statute  merchant,)  in  a 

great  measure  prevented  the  importation  of  foreign  commodities, 

and  discouraged  strangers  from  trading  with  us,  to  the  detriment 

not  only  of  our  own  merchants,  and  other  subjects,  but  of  the 

prince  himself,  whose  customs  rise  and  fall  in  proportion  to  the 

increase  and  decay  of  trade. 

But,  though  the  statute  merchant  seems  first  to  have  been  in-  Winch.  83. 
troduced,  and  was  wholly  calculated  for  the  ease  and  benefit  of 
merchants,  as  the  name  itself  imports;  yet  it  was  not  long  in- 
grossed  by  them ;  for  other  men  finding  from  their  own  obser- 
vation, that  it  was  much  of  the  same  nature  with  judgments 
given  in  JVestminster-Hall,  but  obtained  with  infinitely  leirs  trou- 
ble and  cxpence,  out  of  regard  to  their  own  interest  and  quiet, 
easily  fell  into  this  way  of  contracting,  and  by  degrees  it  came 
to  be  improved  into  a  common  assurance,  as  we  find  it  at  this 
day. 

The  addition  of  the  king's  seal,  which  was  never  required  to 
any  contract  at  common  law,  was  to  authenticate  and  make  the 
security  of  a  higher  nature  than  any  other  then  known ;  for  by 
this  the  king,  in  the  person  of  the  mayor,  S^c.  attests  the  con- 
tract, and  takes  conusance  of  the  debt,  and,  consequently,  exe- 
cution is   to  be  awarded   upon   failure  of  payment  at  the  day 
assigned,  without  any  mesne  process  to  summon  the  debtor,  or 
the  trouble  or  charge  of  bringing  in  proofs  to  convict  him :  for 
the  judges,  who    are  the  king's  representatives,  for  the  more 
speedy  administration   of  justice,  require  these  on  common  con- 
tracts and  specialties,  to  satisfy  themselves  of  the  justice  and 
legality   of    the    plaintiff's    demands,  before   they   award    any 
execution  against  the  defendant ;  but  to  this  contract  the  king 
himself  by  the  mayor,  warden,  Sfc.  is  a  witness,    and  has  the 
j  frank  acknowledgment   and  confession  of  the  debtor,  that  he 
I  really  owes  so  much,  which   is  the  best  and  surest  proof  the  kiw 
!  requires;  therefore  the  legislators  of  that  time,  out  of  a  just  re- 
gard to  the  prerogative  and  justice  of  the  king,  on  those  con- 
I  tracts,  as  on  judgments,    allowed  of  an  immediate  execution ; 
i  these  being  the  surest  means  of  conviction,  viz,  the  confession  of 
j  the  conusor  on  record,  wlirch  the  judges  at  Westminster  seldom 
have  to  frame  their  judgments  on  ;  and  thus  it  must  be  presumed  3  Sheph. 
{  from  the  force  of  them,  which  is  equal  to  judgments  of  the  su-  ^^^'  3^8. 
perior  courts,  they  obtained  the  name  of  pocket  judgments. 

Tlie  seal  of  the  king  consists  of  two  pieces,  one  to  lie  in  the  Cro.  Eiiz.233. 
custody  of  the  mayor,  and  the  other  of  the  clerk  that  enrols  the  3i9- 
recognizance,  the  better  to  prevent  any  fraud  or  corruption  tl^s 
security  might  be  liable  to,  if  the  seal  lay  in  one  hand. 

The  statute  staple  is  a  bond  of  record,  acknowledged  before  2  Ro.  Abr. 
the  mayor  of  the  staple,  in  the  presence  of  all  or  one  of  the  con-  ^66. 
stables.     To  this  end,  says  the  [a]  statute,  there  shall  be  a  seal  (a)  27  Ed.  3, 
ordained,  which  shall  be  affixed  to  all  obligations  made  on  such  ^t-  »•  c.  9.* 
recognizances  acknowledged  in  the  staple.      This  seal  of  the  ^  %^oT\he 
staple  is  the  only  seal  the  statute  requires  to  attest  this  contract ;  same  statute ; 
\  '  "  A  a  2  but 
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and  36  £.3.     but  it  is  no  more  under  the  power  or  disposal  of  the  mayor, 
^'  7'  than  that  appointed  by  the  statute  merchant ;  for  though  the 

statute  appoints  him   the  custody  of  it,  yet  it  is  in  such  a  man- 
ner, that  he  cannot  affix  it  to  any  obhgatipn  without  their  con- 
sent, it  being  to  remain  in  the  mayor's  hands,  under  the  security 
of  their  own  seals* 
4  Inst.  7,3s.  To  understand  a  httle  of  the  original  and  constitution  of  the 

staple,  and  the  advantage  the  nation  had  by  this  establishment, 
we  must  observe,  that  the  place  of  residence,  whither  the  mer- 
chants resorted  with  their  staple  commodities,    was   anciently 
called  estapel,  which  signifies  no  more  than   mart  or  market ; 
and  this  was  formerly  appointed  out  of  the  realm,   as  at  Calais, 
Antwerp,  S^c.  and  other  ports  on  the  continent  which  were  nearest 
to  us,  and  whither  the  merchants  might  with  safety  coast  it. 
Maline's  Lex.        But  besides  these  staple  ports  appointed  abroad,  there  were 
Merc.  337-8.^    others  appointed  at  home,  whither  all  the  staple  commodities 
^  riffc  the  27  E.  ^^j.^  carried  in  order   to  their  exportation,  such  as  London, 
^'  ^'  '  Westminster,  Hull,  Sfc,     These  were  found  to  be  of  great  use 

and  consequence  to  the  prince  in  particular,  and  to  the  interest 
and  credit  of  the  nation  in  general :  for  at  these  staple  ports 
were  the  king's  customs  easily  collected,  and  by  the  officers  of 
the  staple,  at  two  several  payments,  returned  into  the  exche- 
quer. Besides,  at  these  staples,  all  merchants'  goods  were 
carefully  viewed  and  marked  by  the  proper  officer  of  the  staple ; 
and  this  necessarily  avoided  the  exportation  of  decayed  goods, 
or  ill-wrought  manufactures,  and,  consequently,  fixed  a  stamp 
of  credit  on  the  merchandizes  exported,  which,  upon  the  view, 
always  answered  the  ex})ectation  of  the  buyer, 
(a)  4  Inst.  Tlie   staple  merchandizes,  according  to  Lord  {a)  Coke,  are 

238.  C^*)  Ma-  only,  wool,  woolfels,  leather,  lead,  and  tin;  (b)  others  add 
Merc.  »37.  butter,  cheese,  and  clothes;  but  whatever  they  were,  the  mayor 
17  E.3.  c.  8.  and  constables  had  not  only  conusance  of  all  contracts  and  debts 
relating  to  them,  but  they  had  likewise  jurisdiction  over  the 
people  and  all  manner  of  things  touching  the  staple.  This  power 
was  given  them,  lest  the  merchants  should  be  diverted  and 
drawn  from  their  business  and  trade,  by  applying  to  the  common 
law,  and  running  through  the  tedious  forms  of  it,  for  a  deter- 
mination of  their  differences,  and  for  the  greater  encouragement 
of  merchants,  that  they  might  have  ail  imaginable  security  in 
their  contracts  and  dealings,  and  the  most  expeditious  method 
of  recovering  their  debts,  without  going  out  of  the  bounds  of 
the  staple. 
Co.  Litt.  290.  By  this  it  ;appears,  that  this  security  was  only  designed  for 
the  merchants  of  the  staple,  and  for  debts  only  on  th«  sale  of 
merchandizes  brought  tliither:  yet  in  time  others  began  to  ap- 
plj'  it  to  their  own  ends,  and  the  mayor  and  constable  would 
take  recognizances  from  strangers,  surmising  it  was  made  for 
the  payment  of  money  for  merchandizes  brought  to  the  staple. 
To  prevent  this  mischiefj  the  parliament  in  23  tj.  8.  c.  6.  §  11. 
reduced  the  statute  staple  to  its  former  channel,  and  laid  a  pe- 
nalty of  40/.  on  the  mayor  and  constables,  who  should   extend 

the 
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the  benefit  of  the  statute  to  any  but  those  of  the  staple.  But, 
though  the  statute  of  23  H.  8.  c.  6.  deprived  them  of  tJiis  be- 
nefit; yet  it  framed  a  new  sort  of  security,  to  be  used  ad  libitum 
by  all  men,  known  by  the  name  of  a  Recognizance  on  23  H.  8. 
c.  6.  or  a  recognizance  in  the  nature  of  a  statute  staple,  so  called, 
becauise  this  act  limits  and  appoints  the  same  process,  execution, 
and  advantage  in  every  particular,  as  is  set  down  in  the  statute 
staple. 

A  recognizance  therefore  in  haturc  of  a  statute  staple,  as  the  Co.Litt.a9o.a. 
words  of  the  act  declare,  is  the  same  with  the  former,  only  ac-  ^^^^^' ]^' 
knowledged  under  other  persons;  for  as  the  statute  runs,  the  \^  '  q^' 
chief  justices  of  the  King's  Bench  and  Common   Pleas,  or  in  Ent.  12. 
their  absence,    out  of  term,  thq  mayor  of  the  staple  at  IVest- 
minster,  and  the  recorder  of  London,  jointly  together,  ghall  have 
power  to  take  recognizances  for  paymwt  of  debts  in  the  form 
set  down  in  the  statute.    In  this,  as  in  the  former  cases,  the  king 
appoints  a  seal  to  attest  the  contract,  which  such  of  the  said  jus- 
tices shall  have  the  keeping  of,  and  the  said  mayor  and  recorder 
another  of  the  same  })rint  and  fashion ;  and  every  obligation 
made  and  acknowledged   before  either  of  the  justices,  or  the 
mayor  or  recorder,  must  be  sealed  with  the  seal  of  the  conusor, 
with  the  king's  seal,  and  with  the  seal  of  the  chief  justice,  or 
the  mayor  and  recorder  before  whom  it  is  taken,  who  are  like- 
wise obliged  to  subscribe  their  names:  besidcs*this,  the  clerk  of 
the  recognizance,  (who  is  to  be  appointed  for  this  purpose  by  the 
king,)  or  his  deputy,  shall  make  and  write  all  obligations  thus 
acknowledged,  and  enrol  them  in  two  several  rolls  indented,  one 
whereof  sliall  remain  with  such  of  the  said  justices,  or  with  the 
mayor  and  recorder  that  take  the  recognizance,  and  the  other 
with  the  clerk,  who  is  farther  obliged,  at  the  rexjuest  of  the  co- 
nusec,  his  executors,  or  administrators,  to  certify  such  obliga^ 
tions  into  Chancery  under  his  seal. 

But  now  by  stat.  8  G.  i.  c.  25.  §  i.  the  clerk  of  the  recogni- 
zances, or  his  deputy,  shall  prepare  three  parchment  rolls,  and 
shall,  at  the  times  of  acknowledging  every  such  recognizance, 
fairly  write  or  engross,  instead  of  the  heads  or  contents  thereof, 
on  the  said  rolls,  the  full  tenor,  in  hcsc  verba,  of  every  such  re- 
cognizance ;  and  one  of  the  rolls  shall  contain  all  the  recogni- 
zances taken  before  the  Chief  Justice  of  the  King's  Bench;  an- 
other the  recognizances  taken  before  the  Chief  Justice  of  the 
Common  Pleas ;   and  the  other   the  recognizances  before  the 
mayor  of  the  staple  at  Westminster,  and  recorder  of  London ; 
and  the  persons  before  whom  such  recognizances  shall  be  taken, 
as  well  as  the  parties  acknowledging  the  same,  are  to  sign  their 
names  to  the  roll  of  every  recognizance  under  the  enrolment 
thereof,  as  well  as  sign  and  seal  the  recognizance;  and  all  rolls 
so  signed  shall,  at  the  end  of  every  year,  be  fixed  together,  and 
^ade  one  roll  o^  and  are  to  remain  in  the  custody  of  the  clerk, 
who  is  to  keep  a  docket  for  searches. 

A  a  3  1.  Of 
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3  Lev.  312. 
Stephens  and 
Hanham,Sall:. 

563.  s.c. 

4M()d.48.S.C. 
I  Show.  290. 
S.C.  Skin.300. 
S.C. 


See  posff  D. 


2.  Of  the  several  Processes  on  these  Securities 'when  forfeited^  in 
order  to  afidl  Execution, 

But  before  we  enter  into  a  particular  inquiry  concerning  these 
processes^  it  is  proper  to  take  notice,  that  the  interest  gained 
upon  an  execution  of  a  statute  or  recognizance  is  to  be  followed 
by  an  actual  entry  of  the  conusee  to  perfect  his  security,  and  till 
such  entry  the  conusee  hath  only  a  possession  in  law,  which  he 
cannot  assign  or  transfer  over  to  any  other  person ;  therefore 
where  the  administrator  of  a  conusee  in  a  statute  after  his  death 
sued  forth  an  extent,  and  upon  that  a  liberate,  which  was  re- 
turned, and  before  any  actual  entry  or  recovery  of  the  possession 
in  ejectment,  or  without  executing  the  deed  upon  the  land,  did 
by  indenture  assign  over  all  his  interest  to  the  lessor  of  the  plain^ 
tiffi  who  thereupon  brought  his  ejectment ;  it  was  adjudged,  that 
the  assignment  was  void ;  for  by  the  return  of  the  liberate  he  had 
accepted  the  possession,  and  was  estopped  to  say  the  contrary; 
then  when  the  owner  still  continues  in  possession,  this  turns 
the  possession  which  the  administrator  had  accepteil  by  the  li- 
berate to  a  right,  and  such  right  is  by  no  means  assignable; 
nor  is  this  like  an  interesse  teiininiy  which,  it  is  true,  the  lessee 
may  assign  over  before  actual  entry,  because  in  that  case  the 
lessor  is  the  principal  agent,  and  hath  done  all  on  his  part  to 
transfer  over  an  interest  to  the  lessee,  which  he  may  execute  at 
pleasure;  and  as  the  person  who  sues  the  liberate  in  this  case  is 
estopped  to  say,  that  he  hath  not  the  possession  ;  so  is  the  lessor 
in  the  other  case  estopped  to  say,  that  he  hath  the  possession, 
against  his  own  lease. 

I.  Of  the  Manner  of  Execution  on  the  Recognizance  at  Common 
Law,  and  wherein  it  differs  from  the  Statutes,  %c,  and  they 
from  each  other. 

ijEd.i.stat,3.  If  the  conusor  be  within  the  jurisdiction  of  the  mayor,  or 
other  officer,  before  whom  the  statute  merchant  was  acknow- 
ledged, and  be  found  there,  then  upon  the  conusee's  bringing 
the  statute,  Sfc,  to  the  mayor,  Sfc.  and  clerk,  and  their  finding 
the  record  of  it,  and  the  day  of  payment  lapsed,  the  mayor  may 
apprehend  and  imprison  the  conusor  (if  he  be  lay),  there  to  re- 
main till  he  satisfies  his  creditor. 

And  although  there  be  no  day  of  judgment  expressed  in  the 
statute,  yet  this  omission  of  the  clerk  does  not  vitiate  the  sta- 
tute J  for  in  this,  as  in  obligations,  where  no  actual  day  is  ap- 
pointed for  payment,  the  legal  day  is  presently,  or  when  the 
conusee  pleases  to  demand  it. 

Winch.  83. 85.  But  there  may  be  a  day  of  payment  fixed  in  the  statute,  and 
yet  the  statute  void ;  as,  if  it  be  payable  at  Michaelmas,  after 
«/.  S.  goes  to  PauPs,  or  returns  from  Home ;  these  are  void  sta- 
tutes, because  it  does  not  appear  judicially  to  the  mayor  when 
to  award  execution ;  but,  if  the  statute  be  payable  the  first  re- 
turn of  Michaelmas  term,  or  before  Michaelmas,  there  is  suffi- 
cient 
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cicMt  certainty  in  these,  and  the  mayor  ought  to  take  notice  of 
them.  • 

But,  if  the  conusor  be  out  of  the  jurisdiction  of  the  mayor,  aRoll.Abr. 
then  shall  he  send  the  recognizance  under  the  king's  seal  into  473- 
Chancery,  after  which  certificate  the  first  }n*(Kess  is  a  capias  to 
take  his  body  only  ;  and  if  upon  this  the  sheriff  returns  a  cepi 
corpus.,  the  debtor  shall  remain  in  prison  a  quarter  of  a  year,  in 
which  time  he  may  dispose  of  his  goods  and  lands  to  the  best 
advantage  to  pay  his  debts.  But,  if  the  conusor  cither  omits 
to  satisfy  his  creditor  in  that  time,  or,  if  the  sheriff  returns  on 
the  capias  7ion  est  inventus^  or  the  conusor  dead,  then  shall  the 
execution  be  granted  against  lands,  goods,  and  chattels,  and  they 
be  delivered  to  the  con  usee  by  a  reasonable  extent  till  the  debt 
be  levied  ;  which  writ  of  execution  the  sheriff  is  to  return  into 
one  of  the  benches,  and  how  he  hath  performed  the  service. 

And  liere  we  must  take  notice,  that  the  process  on  a  statute 
merchant  differs  from  that  on  the  statute  staple,  and  the  recog- 
nizance in  nature  of  a  statute  staple,  in  four  particulars: 

I.  If  the  conusor  cannot  be  found  within  the  staple,  nor  his  Bro.  Statute 
goods,  to  the  value  of  the  debt,  the  first  process,  after  the  cer-  Merchant,  i6. 
tificate  under  the  seal  in  Chancery,  is  to  take  body,  lands,  and 
goods,  all  in  one  writ,  in  which  respect  it  is  preferable  to  the 
statute  merchant,  as  being  a  much  speedier  remedy. 

a.  'J'hey  diflfer  in  respect  of  the  place  of  the  return  ;  for,  as  4  Inst.  79. 
is  befbi'c  observed,  the  writ  of  execution  on  the  statute  mer-  Co.Litt.  290. 
chant  is  retui-nable  in  either  bench ;  but  upon  the  statute  staple 
the  writ  is  returnable  into  Chancery;  and  23  H.  8.  c.  6.  which 
first  brought  in  the  recognizance  in  nature  of  a  statute  staple, 
referring  in  this  to  the  same  process  and  execution  established 
by  27  E.  3.  St.  2.  c.  9.  on  the  staple,  the  law  must  be  the  same  in 
both  cases. 

3.  They  differ  in  the  substance  of  the  writ  of  execution,  for  aRoll.Abr. 
upon  the  statute  merchant  the  sheriff  may  deliver  the  lands,  S^c,  475- 

to  the  conusee,  upon  a  reasonable  extent,  without  the  delay  or 
charge  of  a  liberate ;  but  upon  the  statute  staple,  or  recogni- 
zance in  nature  of  it,  the  sheriff,  after  the  extent,  cannot  de- 
liver the  lands,  <5r.  to  the  conusee,  but  must  seize  into  the 
King's  hands,  and  the  conusee  must  have  a  liberate  to  get  the 
lands,  ^r,  into  his  hands ;  aiid  in  this  respect  the  statute  mer- 
chant is  preferable  to  the  statute  staple,  or  recognizance  in  na- 
ture of  it. 

4.  A  fourth  difference  is,  that  the  statute  merchant  having  Bro.  Statute 
the  seal  of  the  conusor  besides  the  king's  seal,  the  conusee  may  Merchant,  16. 
waive  the  execution  given  by  the  statute,  and  use  it  as  an  obh-  \^^J^'f,' 
gation,    and  brmg  an  action  01  debt  on  it:  so,  lor  the  same  i;2^^, 
reason  may  the  conusee,  on  the  23  H.  8.  c  6.  the  recognizance 

having  the  seal  of  the  conusor  to  it :  secus  of  a  statute  staple, 
because  the  king's  seal  only,  widiout  that  of  the  party  is  affixed 
to  it,  which  is  absolutely  necessary  in  all  obligations  at  common 
law, 

A  a  4  2.  At 
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2.  At  what  Time  Execution  may  be  granted  on  each  of  them* 

For  the  time  of  execution  we  must  distinguish  between  recog- 
nizances at  common  law  and  statutes  merchant,  tj-c.  for  upon  the 
former,  if  the  conusee  did  not  take  out  execution  within  a  year 
after  the  day  of  payment  assigned  in  the  recognizance,  he  was 
obliged  to  commence  the  suit  again  by  original;  the  law  presume- 
ing  the  debt  might  have  been  paid,  if  he  did  not  sue  execution 
within  the  year  after  the  money  became  payable.  But  this  law 
was  (a)  altered  in  Edward  the  First's  time,  and  the  conusee  had 
a  scire  facias  given  him  to  revive  the  judgment,  and  put  it  in 
execution  if  the  conusor  cannot  stop  it  by  pleading  such  matters 
as  the  law  judges  suflicicnt  for  that  end,  such  as  a  release,  S^c. 
but  the  conusee  of  a  statute  merchant,  ^r.  may  at  any  time 
sue  execution  on  them  without  the  delay  or  charge  of  a  scire 
facias. 

If  A,  enters  into  a  recognizance  or  statute,  Sfc,  to  B,  and  but 
one  day  of  payment  is  appointed  for  the  whole  debt,  D,  may 
have  execution  upon  failure  of  payment  in  the  method  before 
set  down ;  but,  if  the  sum  be  payable  at  three  several  days,  as 
20/.  at  each  day,  the  whole  debt  being  60/.  when  the  first  day  of 
payment  is  lapsed,  the  conusee  may  have  execution  for  20/.  im- 
mediately, and  so  for  the  rest  as  it  becomes  due,  witliout  waiting 
for  the  last  day  of  payment,  as  he  must  have  done  if  the  debt 
had  been  due  by  bond.  And  this  holds  as  well  on  recognizances 
at  common  law  as  upon  statutes ;  and  the  reason  is,  because  these 
arc  in  nature  of  three  several  judgments. 


a  Inst.  .■^95. 
471.    Bro. 
Stat.  Merch. 
16,  43-50. 


3.  Who  shall  have  Execution  on  them,  as  the  Person  alters. 

Here  we  must  again  dijstinguisli  between  recognizances  at 
common  law,  and  statutes  and  recognizances  introduced  by 
statute  law :  for,  in  the  first  ciise,  if  the  conusee  dies  before 
execution  sued,  his  executor  shall  not  sue  it  even  within  the  year, 
without  bringing  a  scire  facias  tigainst  the  conusor  :  the  reason 
is,  because  the  law  presumes  the  debt  might  have  been  paid  to 
the  testator,  and  therefore  would  not  sufier  the  debtor  to  be  mo- 
lested, unless  it  appeared  he  had  omitted  to  perform  the  judg- 
ment; and  this  was  to  be  done  by  scire  facias  brought  by  the 
executor,  for  the  alteration  of  the  person  altered  the  process  at 
common  law.  But  the  statute  merchant,  ^x,  being  designed  to 
encourage  strangers  to  trade  with  us,  in  this,  as  in  many  other 
instances,  they  have  the  advantage  of  any  security  known  in  the 
common  law ;  and  this  dilatory  process  is  taken  away  in  these 
cases  by  the  several  acts  of  parliament  that  first  introduced  them ; 
and  therefore  upon  the  death  of  the  conusee  of  a  statute  mer- 
chant, S)C,  his  executors  may  come  into  Chancery,  and,  upon 
their  producing  the  testament  and  the  statute,  shall  have  execu- 
tion without  scire faciasy  as  the  testator  himself  might. 

But  the  difficulty  in  settling  this  point  will  be,  either  when 
there  are  two  conusees,  and  one  of  them  dies  after  process  of 

exe- 
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execution  is  begun  ;  or  where  there  is  but  one  conusee,  and  he 
dies  after  process  begun.  In  order  to  clear  tliese  points,  it  is  to 
be  observed,  that  that  which  is  certified  into  Cliancery  is  a  tran- 
script of  the  record  lodged  with  the  mayor  and  clerk,  and  upon 
such  certificate  the  Chancery  views  the  pocket  security,  and  then 
proceeds  to  issue  the  process  according  to  the  statute  13  E.  i. 
St.  3.  dc  mercatoril/ns ;  and  if  there  be  any  disagreement  between 
the  pocket  judgments  and  the  certificate,  there  is  a  new  certiorari 
awarded  to  the  mayor  to  inspect  the  rolls,  and  make  a  re-certifi- 
cate, as  appears  in  the  {a)  register,  (a)  Reg,  148. b. 

When  the  Chancery  hath  issued  process  in  either  bench,  if  Dyer,  180. 
the  death  of  the  conusor,  or  iioii  e3l  inventus  is  returned,  so  that 
it  appears,  that  the  person  is  not  to  be  found  to  give  satisfaction, 
the  benches  direct  all  other  process,  in  order  to  give  the  party 
satisfaction.  And  the  reason  of  this  is,  from  the  direction  of  the 
statute  to  return  the  process  into  these  courts,  which  was  upon 
this  original  policy,  that  all  parties  in  interest  might  come  in  and 
have  an  opportunity  to  litigate  where  every  man's  property  is 
determined. 

But,  if  the  conusee  dies  after  process  returned  into  C  JB,  his 
executors  cannot  carry  on  the  process  there,  because  the  statute 
directs  a  certificate  of  such  sort  of  recognizance  into  the  Chan- 
cery, and  the  benches  have  no  power  to  proceed,  but  according 
to  the  authority  derived  from  that  court ;  and  whenever  that 
authority  ceases,  as  by  the  deatli  of  the  party,  the  process  is  at 
an  end  ;  and  therefore  the  Court  of  Common  Pleas  cannot  carry 
it  into  execution,  as  they  could  on  a  judgment  obtained  in  their 
own  court ;  but  the  suitor  must  go  back  into  Chancery,  as  in  all 
cases  where  process  thence  issuing  is  determined  by  the  death  of 
any  of  the  parties.  When  the  executor  comes  back  into  Chan- 
cery, there  is  a  new  certiorari  awardeil  to  the  mayor  to  certify 
the  record,  both  because  the  statute  directs,  that  the  Chancery 
shall  issue  process  upon  the  recognizance  returned,  as  also  that 
it  may  appear  to  the  court,  that  the  security  is  still  in  being  upon 
which  the  process  is  directed. 

If  the  conusee  of  a  statute  merchant  sues  a  capias  returnable  Ro.  Abr.  467. 
in  jB.,  and  upon  a  ?ion  est  inventus,  an  extendifacias  is  awarded 
by  the  court,  and  before  execution  executed  the  conusee  dies, 
his  executors  csnnot  carry  on  the  execution  in  banco,  because  that 
process  out  of  Chancery  which  gave  the  court  an  authority  to 
proceed,  being  in  the  testator's  name,  is  now  determined.  But, 
when  the  executor  comes  back  into  Chancery,  he  is  not  put  to  a 
new  capiaSf  but  may  have  a  special  writ  upon  his  case,  to  con- 
tinue the  process  where  it  determined,  because  the  capias  would 
be  nugatory  and  contrary  to  the  record  in  banco,  by  which  it 
appears  that  the  personal  satisfaction  failed,  and  the  execution 
was  awarded  on  his  effects.  But,  if  the  conusee  of  a  statute 
merchant  sues  a  capias,  and  upon  a  7ion  est  inventus  an  alias  is 
awarded,  before  the  return  of  which  he  dies,  his  executor,  when 
he  comes  back  into  Chancery,  must  be  put  to  a  new  capias,  be- 
cau^se  the  testator  died  in  pursuit  of  the  personal  satisfjiction, 

and 
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and  there  is  no  record  in  this  case,  whereby  it  appears  deficient ; 
and  therefore  the  executor  is  put  to  a  new  capias,  that  the  de- 
ficiency of  the  personal  satisfaction  may  appear  on  the  return 
of  it,  according  to  the  direction  of  the  statute.  But  it  seerris 
in  both  cases,  by  Dijer  and  the  register,  that  there  ought  to  be  a 
new  certiorari  and  i-e-certificate  thereon,  that  the  existence  of 
the  security  may  appear  at  the  time  when  the  process  issues. 

If  two  conusees  of  a  statute  merchant  sue  execution,  and  the 
sheriff  returns  the  conusor  dead,  upon  which  an  extendi  facias 
is  awarded,  and  one  of  the  conusees  declares  in  court,  that  the 
other  died  since  the  suit  commenced,  and  therefore  prays  exe- 
cution for  himself;  in  this  case  he  must  have  a  re-certificate  of 
tlic  record  from  the  mayor,  and  then  a  writ  upon  his  case  di- 
rected to  the  bank  to  continue  the  process  where  it  ended  at  the 
deatli  of  the  other  conusee;  for  it  would  be  nugatory  to  put  him 
to  his  capias  again,  since,  it  appeared  by  the  return  of  the 
sheriff,  that  the  conusor  was  dead. 

If  conusee  of  a  statute  staple  dies,  and  B,  his  executor  sues 
an  extent  in  Chancery,  but  before  execution  executed  B.  dies, 
and  administration  de  bonis  iion  is  granted  to  C,  who  continues 
the  process,  and  after  the  extent  returned  sues  out  a  liberate  of 
the  conusor's  lands,  which  were  taken  in  execution  upon  the 
extendi  facias  brought  by  B,  and  has  them  delivered  to  him ; 
this  is  a  void  extent,  and  the  conusor  may  recover  his  land  in 
ejectment ;  for  the  extendi  facias  being  sued  in  ^.'s  name,  must 
by  his  death  abate,  and,  consequently,  all  the  proceedings  con- 
tinued after  by  C.  must  fall,  having  no  foundation  to  subsist  on. 
Besides,  C,  comes  in  paramount  the  writ  of  B.  not  as  privy  to 
himself,  but  as  the  immediate  representative  of  ^.  So,  if  in  this 
case  B,  had  sued  an  extent,  and  after  execution  and  a  seizure 
into  the  King's  hands,  had  died,  C  shall  have  no  liberate,  be- 
cause he,  coming  in  paramount  the  extent,  cannot  continue  the 
process,  which  abated  by  the  death  of  B, 

If  a  conusee  of  a  recognizance  in  nature  of  a  statute  staple  sue 
execution,  and  after  the  extent  and  seizure  into  the  King's 
hands  die,  his  executor  shall  have  no  liberate,  for  that  were  to 
continue  the  process  which  the  testator  begun,  and  abated  by 
hjs  death. 
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4.  Against  whom  Execution  may  be  granted. 

If  the  conusor  of  a  statute  dies,  the  body  of  the  heir  *  is  pro- 
tected by  the  statute  from  execution,  but  the  lands  and  goods  of 
the  conusor  are  extendible  in  his  hands;  for  it  would  be  most 
unreasonable  to  subject  the  heir  to  payment  of  his  father's  debts, 
any  farther  than  to  the  value  of  the  assets  descended ;  nor  are 
these  extendible  in  his  hands,  if  he  be  an  infant  at  the  death  of 
the  conusor,  till  he  comes  of  age.  The  statute  in  this  particular 
is  founded  on  the  reason,  and  follows  the  course  of  the  common 
law,  by  which,  if  judgment  had  been  given  against  a  man  for 

debt 
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debt  or  damage?,  and  the  defendant  died  before  execution  sued,  lands  dcscend- 
liis  heir  within  age  was  not  liable  to  execution  during  his  mi-  ^^'  *"^'^  3  ^^- 
nority;  but  the  parol  demurred  till  he  came  of  ace.     And  this   ,  '•  •*^-'4.\^^, 
privilege  ot  mlancy  docs  not  only  protect  the  infant,  but  all 
others  who  arc  affected  by  the  judgment ;  as,  if  there  be  father 
and  two  daughters,  and  judgment  be  given  for  debt  against  the 
father,  who  dies,  one  of  the  daughters  being  within  age,  parti- 
tion beinij  made,  the  eldest  shall  not  be  charged  alone,  but^hall 
have  the  benefit  of  her  sister's  minority,  which  puts  a  stop  to  the 
execution. 

So,  if  the  conusor  of  a  statute  merchant  dies,  and  his  heir  Co.  Litt.  290. 
within  age  endows  his  mother,  the  land  in  dower  shall  not  be  Bro.  Stat, 
extended  during  the  minority  of  the  heir.  Merch.  2^. 

In  the  next  place,  let  us  see  how  the  law  directs  the  execution,  3  Co.  14. 
where  the  conusor  conveys  the  land  to  several  persons  after  the 
statute  aclvnowledged.  It  would  be  very  unreasonable  to  load 
one  feoffee  with  the  whole  debt,  when  the  burden  ought  to  be  on 
the  whole  land,  into  whose  hands  soever  it  comes  after  the  re- 
cognizance acknow  ledged ;  and  therefore  the  law  allows  of  con- 
tribution against  the  other  purchasers,  by  which  we  must  not 
understand  that  they  are  to  allow  the  purchaser,  whose  land  is 
extended,  any  thing  by  way  of  contribution  to  the  extraordinary 
charge,  which  he  ought  not  to  bear  alone;  but  the  person 
grieved  must  relieve  himself  by  audita  querela^  which  sets  aside 
the  execution,  and  restores  him  to  the  mesne  profits,  and  obliges 
the  conusee  to  sue  execution  of  all  the  lands. 

And  here  we  must  consider  by  what  rules  thq  law  has  go-  Plow.  72. 
verned  itself  in  such  executions.  By  the  words  of  the  statute  PopeandRoss, 
de  macatoribus^  all  the  lands  of  the  conusor  are  liable,  antl  ^  *  ^*' 
therefore  the  conusee  may  extend  the  execution  to  them  all ;  but, 
if,  while  they  continue  in  the  hands  of  the  conusor,  he  takes  but 
part,  it  is  a  merciful  execution  to  the  conusor,  because  it  leaves 
him  the  rest  of  the  land  for  his  subsistence  in  the  mean  time,  and 
therefore  he  cannot  set  aside  the  execution  as  for  partiality,  since 
it  is  plainly  made  for  his  advantage.  But,  if  the  conusor  aliens 
part  of  his  land,  then  the  case  is  very  much  altered ;  for  if  the 
conusee  sues  out  execution  of  the  land  of  the  alienee,  that  were 
apparent  partiality  in  him,  and  contrary  to  the  intent  of  the 
conusor,  which  makes  all  the  land  equally  liable;  and  therefore 
such  execution  may  be  set  aside  by  audita  querela,  for  the  appa- 
rent partiality  and  injustice  of  it.  And  it  is  the  same  law  where 
there  are  several  feoffees,  and  execution  is  sued  against  one  of 
them  only,  and  this  for  the  same  reason.  But,  if  the  lands  of 
the  conusor  only,  after  such  alienation,  had  been  taken  in  exe- 
cution by  the  conusee,  this  execution  had  been  good;  for  such 
conusor  could  not  charge  him  with  any  partiality  since  the  debt 
was  his  own,  and  his  person  and  effects  still  liable  after  such 
alienation,  and  he  is  supposed  to  receive  the  purchase-money 
from  the  alienee ;  and  therefore  there  is  no  reason  to  bring  him 
into  the  payment  of  the  debts  which  such  conusor  had  previously 
contracted. 

If 
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Bro.  Stat.  If  A.  seised  of  three  acres  in  fee,  acknowledges  a  statute  to 

Merch.  49.       j^  5.  ^nd  enfeoffs  B.  of  one  acre,  and  C  of  another,  if  J.  A 
*  Co^'i^^n       sues   out  execution  against  B.  he  may  have  an  audita  querela 
7  Co!  39.  a!      to  oblige  the  conusee  to  charge  the  lands  of  J[.  and  C.  equally ; 
Ro.  Abr.  311.  for  13  E.  I.  says,  that  all  the  lands  of  the  conusor  shall  be  ex- 
2  Ro.  Abr.       tended  into  whosesoever  hands  they  come;  and  therefore  the 
47a.    Plow,     ^^j.^  of  B.  shall  not  be  liable  to  the  whole  debt,  when  the  statute 
in  this  case  subjects  the  other  two :  but,  if  J.  S,  had  sued  exe- 
cution against  A.  the  conusor  only,  he  should  have  no  audita 
querela  to  avoid  it :  so,  if  in  this  case  the  conusor  had  died,  and 
execution  had   been  sued  against  the  heir,  he  should  have  no 
contribution  against  B,  and  C  because  the  heir  comes  to  the 
land  without  any  consideration,  and  the  conusor  might  bind  his 
heir,  as  far  as  the  land  descended  would  answer  his  debts.     And 
yet  in  some  cases  the  heir  shall  have  contribution ;  as,  if  the 
ancestor   acknowledge  a  statute,    and     die,    leaving  issue  two 
Hob.  25.  daughters;  or,  if  the  land  which   descends  be  of  the  nature  of 

Co.Litt.  376.  Borough-English  or  gavelkind,  the  heir  at  law  shall  make  the 
special  heirs  contribute,  because  all  of  them  come  in  as  heirs  to 
the  land  descended,  and  are  equally  charged  with  his  debts. 

2  Bulst,i4,i5.       But,  if  A,  in  the  principal  case  had  conveyed  his  three  acres 

to  J5.,  C,  and  /).,  and  the  conusee  extended  the  acre  of  B.  who 
after  the  extent  convbys  by  fine  his  acre  to  J,  N.,  in  this  case 
J.  N.  cannot  avoid  the  extent  by  audita  querela,  and  have  con- 
tribution, against  C.  and  D. ;  for  though  the  feoffee  of  a  feoffee 
may  have  contribution  where  the  conveyance  is  before  the  ex- 
tent; yet  in  this  case  J.  N.  claiming  under  a  fine  levied  after  the 
land  was  actually  extended,  must  hold  it  under  the  incumbrance, 
for  transit  terra  cum  onere  ;  and  it  is  no  way  unreasonable  that 
he  should  hold  it  as  he  purchased,  since  he  is  supposed  to  pay 
a  consideration  accordingly :  besides,  the  judgment  in  the  aur- 
dita  quei-ela  is,  that  the  plaintiff  shall  be  restored  to  all  the  mesne 
profits,  which  J,  N,  cannot  have  in  this  case,  because  the  extend 
was  sued  before  he  purchased,  and  he  can  have  no  title  to  them 
but  from  the  fine  levied. 

3  Go.  13-  a.  If  ^.  binds  himself  to  a  recognizance  or  statute,  and  after  his 
ft  Co.  25'  b.      ^Qni\^  some  of  his  lands  descend  to  the  heir  of  the  part  of  the 

fadier,  and  some  to  the  heir  of  the  part  of  the  mother,  both 
heirs  shall  be  equally  charged ;  and  if  the  conusee  loads  one 
only,  he  shall  have  contribution, 
a  Ro.  Abr.  If  A.,  B.y  and  C.  bind  themselves  jointly  and  severally  in  a 

4^^*  statute,  the  conusee  may  have  execution  against  one  of  them 

alone,  or  against  altogether;  but  he  cannot  have  execution 
against  two  only;  for  the  execution  must  pursue  the  statute, 
which  is  joint  or  several ;  but  execution  against  two  is  neither 
one  nor  the  other. 

3.  What  Things  are  hound  hy  them,  and  are  liable  tc  be  extended 
for  the  Satisfaction  of  them. 

Hob.  60.  The  statute  of  13  ^,  \.  de  mercatoribus,  which,  as  appears  in 

the 
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the  preamble,  was  for  the  security  of  merchants  and  encourage-  a  Ro*  Abr. 
ment  of  trade,  subjected  not  only  the  goods  and  person,  but  the  '^^J- 
lands  hkewise  of  the  debtor  into  whose  hands  soever  they  came, 
after  the  statute  acknowledged :  therefore,  if  the  person  of  the 
conusor  only  be  taken  in  execution  in  a  statute,  and  die,  his 
goods  and  lands  are  still  liable  to  the  extent,  because  being  all 
due  at  first  to  satisfy  tlie  conusee,  he  may,  at  discretion,  take 
them  all  at  one  time,    or  at  several. 

So,    if  a  conusor  sell  all  or  part  of  his  lands,  after  he  has  3  Co.  la. 
bound  himself,  the  conusee  may  still  extend  it  by  the  words  of  *  ^***AJr*  , 
the  statute ;  otherwise  it  would  be  in  the  power  of  the  conusor  g^** 
to  frustrate  the  security  intended  by  the  law:  so,  if  the  conusor 
purchase  after  he  has  bound  himself,  such  lands  are  subject  to 
execution  ;  for  the  statute  says,  "  All  his  lands  shall  be  extended ;" 
which  still  must  be  understood   of  those  only  which  he  has   a 
power  over,  and  may  charge;  and,    consequently,  those  which 
he  disposed   of  for  valuable  consideration  before  his  entering 
into  the  statute  are  not  liable  in  the  hands  of  the  purchaser,  for 
they  really  in  no  sense  can  be  called  his  lands. 

If  the  conusor  has  two  manors,  the  conusee  may  sue  execu-  2  Ro.  Abr, 
tion  in  which  of  the  manors  he  pleases,  for  he  may  dispense  472- 
with  any  part  of  the  provision  the  statute  has  made  for  him. 

If  tenant  in  tail  acknowledge  a  statute  and  die,  and  the  conu-  Bro.  Execu- 
sor  sue  execution  against  the  issue,  the  issue  may  avoid  it,  either  ^^on,  8j. 
by  assise  or  audita  querela  ,-  for  no  charge  of  the  conusor's   can        '         ^' 
affect  the  land  in  tail  longer  than  his  own  life,  by  virtue  of  the 
statute  de  donisy  which  as  to  such  lands  repeals  the  other. 

If  in  this  case,  tenant  in  tail,  after  he  had  bound  himself,  a  Ro.  Abr. 
had  enfeoffed  J,  S,,  and  for  his  further  assurance  had  levied  a  473- 
tine  to  him,  the  conusee  may  extend  the  land  in  the  hands  of 
J,  S^  and  neither  he  nor  the  issue  in  tail  can  avoid  the  execu- 
tion, for  the  issue  is  totally  barred  by  the  fine,  and  J.  S.  pur- 
chased the  land  under  the  charge,  and,  consequently,  must  hold 
it  so. 

But,  if  tenant  in  tail  bind  himself  In  such  recognizance  or  Bro.  Execut. 
statute,  and  die,  and  his  issue  enfeoff* t7.  S.,  it  seems,  the  conusee  76.  Qu.  *As 
may  extend  the  lands  in  the  possession  of  J.  S.  ^m  10^0^' 

law,  nor  consistent  with  the  case  next  but  one.*    Supra, 

If  a  reversioner  upon  a  lease  for  years  acknowledge  a  statute,  a  Ro.  Abr. 
both  the  reversion  and  rent  are  extendible,  and  the  conusee  may  47*- 
have  an  action  of  debt  for  the  rent.  So,  a  rent  upon  an  estate 
for  life  may  be  extended  for  satisfaction  of  a  statute :  but  the 
conusee  in  this  case  can  have  no  action  of  debt  for  the  rent,  any 
more  than  the  reversioner  himself  could  have ;  because  during 
the  continuance  of  the  freehold,  no  action  of  debt  lies  for  the 
rent. 

If  a  reversioner  in  fee  upon  an  estate  for  life  acknowledge  a  Moor,  pi.  118. 
statute,  and  after  grant  the  reversion  upon  the  death  of  tenant  a  Roll.  Abr. 
for  life,  the  conusee  may  extend  the  land,  for  the  reversion  being  ^'^^' 
a  tenement  is  bound  by  tlie  statute. 

So, 
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Moore, pi.  104.  So,  if  ^4.  seised  of  a  rent-charge  bind  himself  in  a  statute 
Co.  Litt.  135.  merchant,  this  rent  is  extendible ;  for  the  word  lancl^  which  the 
Bystat.ayE.j.  g^at^j^e  subjects  to  the  execution,  includes  all  hereditaments  ex- 
conusee^hath  tendible,  and  the  conusee  in  this  case  may  distrain  and  avow  for 
an  estate  of  the  rent,  though  the  tenant  never  attorned ;  for  the  law  creat- 
freehold.  Vide  ing  his  estate  gives  him  all  means  necessary  for  the  enjoyment 
T^'^'  of  it. 

7  Co.  39.  If  the  grantee  of  a  rent-charge,  after  the  acknowledgment  of 

Lillingston*s  the  statute,  release  to  the  tenant,  by  which  the  rent  is  extin- 
^^^'  guished,  yet  upon  failure  of  payment  the  conusee  may  extend 

it;  for  to  this  purpose  it  has  still  a  continuance,  the  statute  de 
Tnercaton-ibus  binding  all  the  land  (which  includes  all  heredita- 
ments extendible)  the  conusor  had  at  the  time  of  entering  into 
the  statute ;  consequently,  this  must  be  liable  into  whose  hands 
soever  it  comes. 
5  Co.  105.  If  the  conusor  has  lands  in  ancient  demesne,  they  shall  be  ex- 

Moore,  pl.351.  tended  on  forfeiture  of  the  statute;  for  though  disputed  titles  to 
2  Roll  "^Abr.  these  lands  are  not  determinable  in  courts  of  common  law  (and 
47Z.  Hob. 47.  therefore  ejectment  does  not  lie  of  them)  lest  the  tenants  should 
but  Dyer,  37a.  be  brought  from  the  service  of  the  plough;  yet  they  are  ex- 
^^^^'  tendible  in  this  case;  for  the  extent  is  performed  by  the  sheriff* 

in  pais^  and  the  title  of  the  land  is  not  directly  put  in  plea  or 
dispute  in   the   King^s   courts,  by  which  the  tenant  might  be 
brought  from  his  business. 
Co.  Litt.  222.       If  a  feoffment  be  made  to  A.  upon  condition  to  re-infeoff*  the 
lr^*°  "^W*        feoffor,  and  A.  bind  himself  in  a  statute;  if  ^.  continue  seised  of 
nington's  case.  ^^^^  ^^"^'  ^^  re-infeoff  the  feoffor,  the  land  in  either  case  may  be 
extended  by  the  conusee :  for  whoever  comes  to  the  land  under 
the  feoffment  of  A.^  takes  it  chargeable  with  the  statute,  and, 
consequently,  is  liable  to  the  execution.     But,  if  the  feoffor  had 
entered,  as  he  well  mighty  because  the  feoffee  had  disabled  him- 
self to  perform  the  condition,  inasmuch  as  he  cannot  return  it  in 
the   same  plight   it   was  given   him,    then  he   should  not  be 
charged;  for  this  being  a  lawful  entry,  like  an  eviction  in  a 
court  of  record,  sets  aside  all  incumbrances.     But,  if  in  this 
case  A,  had  been  disseised,   and  then  bound  himself  in  a  statute, 
this  had  not  charged  the  land  during  the  disseisin,  and,  conse- 
quently, there  is  no  disability  to  perform  the  condition ;  for  a 
disseisee  can  no  more  charge  his  right,  as  such,  than  he  can 
transfer  it ;  nor  is  the  land  extendible  in  the  hands  of  the  dis- 
seisor ;  because,  though  his  entry  is  tortious,  yet  he  held  it  free 
during  the  disseisin,  as  the  disseisee  enjoyed  it:  but,  if  the  dis- 
seisee enter  or  recover  by  action,  then  the  land  becomes  charge- 
able with  the  statute. 
Co.Litt.i84.b.      If  ^.  and  B.  be  jointenants  in  fee,  and  A»  enter  into  a  statute, 
aRoll.Abr.88.  and  die  before  execution  sued,  the  land  is  not  extendible  in  the 
Aberffavennv's  ^^^^^  ^^  ^'  because  he  claims  the  land  as  survivoi*  from  the  first 
case,  Co.  Litt.   feoffment  which  conveyed  it  to  him  free  from  any  charge.     But, 
185.  a.  6  Co,    if  the  conusee  had  sued  execution  before  the  death  of  A,  the  sur- 
78,  79.  vivor  B,  should  hold  it  charged;  for  execution  is  equivalent  to  a 

sale,  and,  like  a  lease  for  years,  shall  bind  the  survivor.     So, 

5  if 
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if  A,  in  this  case  had,  after  the  ackrtowleclgnieiit  of  the  statute, 
released  to  B.,  then  the  land  would  be  chargeable  with  the  sta- 
tute, though  A»  should  die  before  execution,  because  the  ac- 
ceptance of  the  release  prevents  him  from  claiming  by  survivor- 
ship ;  for  by  the  release  B,  had  the  land  before  his  companion 
died.  f 

But  the  law  is  otherwise  in  the  case  of  parceners ;  for  if  one  of  Co.Littigj.a. 
them  charge  the  hmd,  the  other  shall  hold  it  under  the  incum- 
brance of  the  statute,  for  he  comes  in  as  heir  by  descent  under 
the  charge ;  whereas  the  jointenant  surviving  claims  from  the 
first  feomnent,  which  is  prior  to  the  charge. 

If  a  conusor,  at  the  time  of  acknowledging  a  statute,  has  a  Roll.  Abr* 
goods  and  chattels  to  a  great  value,  they  are  all  liable  to  satisfy  472. 
the  conusee,  if  they  be  found  in  his  hands  when  execution  is 
sued:  but,  if  the  conusor  disposes  of  them,  they  shall  not  be 
extended  in  the  hands  of  a  purchaser,  as  lands  may  be;  for  sihce 
there  is  no  solemnity  established  or  required,  it  is  impossible  to 
find  in  whose  possession  they  lie,  in  order  to  extend  them: 
besides,  it  must  necessarily  put  a  stop  to  trade  and  commerce, 
if  execution  was  to  pursue  the  goods  wherever  they  were 
found. 

If  a  husband,  possessed  of  a  term  in  right  of  his  wife,  acknow-  Roll.  Abr.  346. 
ledge  a  statute,  and  die,  the  lease  shall  not  be  extended  in  the  444.  Co.Litt. 
hands  of  the  wife;  for  though  the  law  gives  him  an  absolute  ^^• 
power  over  the  term,  so  as  to  dispose  of  it,  yet,  if  he  does  not 
make  use  of  that  power  during  the  coverture,  the  wife  shall  en- 
joy it  free  as  she  brought  it  to  him.     But,  if  the  execution  be 
sued  in  his  life,  and  the  term  extended,  this  will  bind  the  wife ; 
for  the  extent  is  a  disposition   in  law  to  answer  the  conusee's 
debt,  and  therefore  shall  affect  the  wife  as  much  as  if  he  had 
sold  the  term,  or  granted  it  for  years. 

If  the  husband  DC  seised  of  lands  of  inheritance  in  the  right  of  Bro.  Stat, 
his  wife,  and  acknowledge  a  statute,   upon  which  execution  is  Merch.  18. 
sued,  the  heir  upon  the  death  of  the  feme  may  enter  and  avoid  ^°-  ^^'^*  30*  ^• 
the  extent :  but  this  must  be  understood  of  lands  of  which  he 
cannot  be  tenant  by  the  curtesy  ;  for  such  he  may  as  well  charge 
as  convey  during  his  life,  to  bind  the  heir. 

By  what  has  been  said,  it  appears  what  things  are  extendible  2  Roll.  Abr. 
and  liable  to  execution  for  the  satisfaction  of  statutes  merchant,  475-  ^^"*^* 
of  the  staple,  and  recognizances  in  the  nature  of  the  statute  395-  Hob.  60. 
staple ;  and  the  same  are  also  liable  to  satisfy  all  debts  due  on 
recognizances  at  common  law,  only  with  this  difference,  that  in 
the  former  cases  both  body,  goods,  and  lands,  being  all  due, 
the  conusee  may  take  all  at  once,  or  different  times ;  so  that  if 
he  extends  the  lands  first,  he  may  afterwards  take  the  body ; 
whereas  upon  the  recognizance  at  common  law,  if  the  conusee 
sues  an  elegit,  he  can  have  no  capias  afterwards  to  take  the 
body,  because  he  hath  determined  his  choice  by  that  writ  to  the 
goods  and  chattels,  and  a  moiety  of  the  land. 


What 
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4.     What  Provision  the  Law  has  made  for  Tenant  by  Statute 
Meixhant,  &c.  in  case  of  Eviction. 

3a  H.  8.  c.  5.  By  the  common  law,  after  a  full  and  perfect  execution  had  by 
extent,  returned  and  entered  on  record,  the  conusee  could  have 
no  new  re-extent  on  the  effects  of  the  conusor,  because  there 
was  once  satisfaction  given  to  the  creditor  on  record,  though  the 
lands  had  been  recovered  from  him  before  he  had  levied  the  debt 
out  of  them.  The  severity  of  this  law  was  laid  aside  in  Hem-y 
VIII/s  time;  for  in  the  3  2d  year  of  his  reign  it  was  enacted. 
That  if  lands  delivered  in  execution  on  just  cause  be  recovered 
from  the  tenant  by  execution  before  he  hath  received  his  whole 
debt,  the  conusee  (and  by  a  favourable  construction  of  the  sta- 
(a)8Co.Litt.  tute,  his  (a)  executors,)  may  have  a  scire  facias  ovX  of  that 
«9<5«  court  where  execution  is   first  awarded,  or  out  of  any  court 

where  the  record  shall  be  moved  by  writ  of  error  and  affirmed. 
But  this  statute  is  to  be  construed  under  these  restrictions,  that 
where  the  conusee  hath  remedy  for  part  of  his  debt  in  jircesaiti^ 
or  infiUuro,  for  the  whole  or  for  paxt,  there  he  can  have  no  aid 
nor  benefit  of  this  statute. 
Co.  Lin.  289. ,      As,  if  all  the  lands  extended  but  one  acre  be  recovered  from 
the  conusee,  he  shall  have  no  advantage  of  this  statute,  because 
the  act  relieves  those  conusecs  only  who  are  clearly  without  re- 
medy, which  the  conusee  cannot  be  said  to  be  in  this  case,  where 
he  has  one  acre  left  him,  though  it  be  but  a  poor  remedy. 
Co.Litt.a89.b.       If  ^.  be  bound  to  B.  in  one  statute,  and  to  C  in  another,  and 
4  Co.  67.  (7.  first  sue  execution,  and  extend  the  lands,  and  afterwards  B. 

extend  and  take  the  lands  from  C.  as  by  law  he  may,  because 
his  statute  is  prior,  C  shall  have  no  benefit  of  this  statute, 
though  he  has  not  one  acre  left  him,  because  he  hath  a  remedy 
injuturo  ;  for  after  the  extent  of  B,  is  ended,  he  shall  re-enjoy 
the  lands  by  force  of  the  former  execution :  so,  for  the  same 
reason,  if  the  wife  of  the  conusor  recover  dower  against  the 
tenant  by  execution,  he  hath  no  relief  from  this  statute. 
Co.  Litt.  289.  If  a  lessor  oust  his  lessee  for  years,  or  disseise  his  tenant  for 
life,  and  then  acknowledge  a  statute,  and  the  conusee  sue  exie- 
cution ;  if  the  lessee  in  either  case  re-enter,  the  conusee  is  not 
relieved  by  this  act,  because  he  has  a  remedy  in  futuro,  viz. 
after  the  death  of  the  lessee,  or  the  lease  ended  by  holding  over, 
a  Imt.  396.  If  tenant  in  execution,  by  recognizance  at  common  law, 

Co. Litt.  43.  b.  by  statute  merchant,  Sfc.  be  disseised,  he  may,  by  the  expresi 
words  of  the  statute,  have  an  assise  of  novel  disseisin  also ;  and 
if  there  be  no  assignment  by  the  conusee  in  his  lifetime,  they 
shall  go  to  the  executor,  (being  really  but  chattels,)  who  in  case 
of  a  disseisin  shall  have  the  same  remedy  the  testator  might  have 
had  by  an  equitable  construction  of  the  statute. 

Before  we  consider  in  what  cases  these  tenants  by  statute 
merchant,  Sfc.  can  hold  over  the  time  of  their  extent,  it  is  first 
to  be  observed,  that  the  sheriff  is  to  make  a  reasonable  extent 
of  the  land ;  so  that  computing  the  debt  and  value  of  the  land, 

it 
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i  twill  be  easily  known  how  long  the  extent  is  to  continue,  and 
when  the  conusor  is  to  have  his  land  again. 

Here  we  must  distinguish  between  the  act  of  a  stranger  and  4  Co.  82. 
the  act  of  the  conusor ;  for  in  case  of  a  disseisin  or  any  inter-  *  ^®-  •^^'*- 
ruption  by  a  stranger,  the  conusee  shall  not  hold  over  the  time  ^^ 
of  the  extent,  but  is  to  have  satisfaction  for  the  injury  done  by 
action   against  the  stranger:    but,  if  the  conusor  himself  had 
given  the  tenant  by  execution  any  interruption,  or  hindered  him 
from  taking  the  profits,  there,  the  tenant  might  either  hold  over, 
or  have    an  action  against  the  conusor  ;  for,  as  in  the  first  case 
it  would  be  unreasonable  to  punish  the  conusor  for  the  act  of  a 
stranger,  by  keeping  him  out  of  his  lands;  so,  in  the  last  case, 
it  would  be  equally  unreasonable  to  permit  the  conusor,  by  any 
act  of  his,  to  turn  the  conusee  out  of  the  land  before  he  has 
levied  the  debt. 

If  land  of  a  lessee  for  life,  or  years,  be  extended  upon  a  sta-  a  Ro.  Abr. 
tute,  and  afterwards  part  be  recovered  in  an  action  of  waste,  ^79* 
for  waste  done  by  the  conusor  before  the  extent,  the  conusee 
shall  hold  the  residue  over  the  time  of  the  extent,  because  no  act 
of  the  conusor's  shall  prejudice  the  conusee,  or  hinder  him 
from  levying  his  just  debt  out  of  the  lands.  But,  if  the  land 
had  been  recovered  for  what  was  done  by  the  conusee,  there, 
he  should  not  take  advantage  of  his  own  wrong,  and  hold  over 
to  the  prejudice  of  the  conusor. 

So,  if  tenant  in  execution  either  suffers  the  land  to  lie  waste,  3  Co.  67. 
or  neglects  to  levy  the  debt  out  of  it;  or,  if  he  makes  a  condi-  *  ^^-  Abr, 
tional  surrender  of  the  land  to  him  in  the  reversion,  and  enters  '♦^  »  '*79» 
for  the  condition  broken ;  these  are  all  his  own  wilful  acts ;  and 
it  is  but  reasonable  he  should  suffer  for  them,  and  not  hold  over 
the  land  to  the  prejudice  of  the  conusor. 

But,  on  the  other  hand,  where  there  is  no  default  or  negli-  4  Co.  82.  b. 
gence  in  the  conusee,  but  he  is  prevented  from  making  the  usual  *  ^^-  Abr. 
profits  of  the   land  by  the  act  of  God,  as,  where   the  land  is  ^"^ 
surrounded   by  water,  or   rendered    unprofitable  by  wild-fire, 
there,  the  conusee  shall  hold  over  the  time  of  the  extent ;  for  it 
would  be  unreasonable  to  punish  him  for  what  he  could  by  no 
industry  or  possibility  prevent. 

7.    T/ie  several  Ways  of  vacaihig  and  discharging  these  StatuteSy 
and  this  either  before  01'  after  Execution, 

As  we  find  that  both  body,  goods,  and  lands  are  liable  to  exe- 
cution, and  the  conusee  may,  at  pleasure,  take  one  or  all  by 
one  writ  of  execution,  or  all  at  different  times  by  several  writs 
of  execution,  we  shall  consider, 

ist,  What  acts  of  the  conusee  will  discharge  the  land,  or  sus- 
pend the  execution  of  it  for  a  time ;  and^this  either  before  or 
after  execution  sued. 

2dly,  What  acts  of  the  conusee  will  vacate  the  statute,  S^c.  by 
discharging  both  body,  goods,  and  lands ;  and  this  either  by 
cancelling  the  statute,  or  by  defeasance,  or  release,  which  arc 
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equivalent  to  it;  and  herein  of  the  audita  qiierelay  which  is  tlie 
proper  remedy  for  the  conusor,  if  execution  be  sued  after  such 
acts  are  done  by  the  conusee. 

3dly,  In  what  cases  the  conusor  may  avoid  and  destroy  the 
statute  by  entry  or  plea,  and  in  what  cases  he  is  put  to  his  scire 
facias, 
a  Ro.  Abr.  As  to  the  first  point;  if  A.  acknowledges  a  statute  to  B.,  and 

470.  afterwards  another  to  C,  in  this  case  B,  is  first  to  be  satisfied, 

^''°-  ^\^^^'    bis  statute  being  prior  in  time  to  C/s ;  yet,  if  B.  accepts  a  lease 
477-      W^'     £q^,  yg^j,g  f^Qj^  j^^  ^^^  j^^y  Q  g^g  execution  first,  because  B,  by 
his  acceptance  of  the  lease  has  suspended  the  execution  of  his 
statute  during  the  term. 
Plow.  72.  But,  if  a  conusee  accepts  a  feoffment  of  parcel  of  the  land 

2  Ro  471.        from  the   conusor,  the  residue  in   his  hands  is  still  liable;  for 
Merch!^42!^     his  body  being  still  liable,  whatever  remains  in   his  hands  must 
F.  N.  B.  104.    b^  so  too  :   But,  if  the  conusor  had  enfeoffed  a  stranger  of  the 
Cro.Eliz.  756.  residue,    then  the  conusee  by  his  purchase  of   part  had   dis- 
charged the  whole  land :  for  the  conusee,  by  his  purchase,  has 
discharged  that  part  of  the  land  from  being  liable  to  the  debt, 
since  his  own  lands  cannot  in  any  manner  be  liable  to  his  own 
securities;   and  having  discharged  a  part  of  the  land  by  his  own 
act,  it  is  a  discharge  of  the  whole,  since  Such  act  of  his  has 
prevented  the  legal  execution  on  the  whole  lands,  in  the  manner 
the  statutes  have  directed,  and  therefore  to  execute  it  on  the 
other  alienees  is  partial,  and  to  execute  it  on  himself,  together 
with  the  other  purchasers,  is  impracticable. 
Savil,  69.  Thus,  if  a  conusee  extends  a  rent-charge,  and  afler  pur- 

chases parcel  of  the  land  out  of  which  it  issued ;  this  frees  the 
whole  rent  from  the  statute ;  for,  besides  that  the  rent-charge  is 
extinguished,  and,  consequently,  can  be  no  longer  in  extent,  the 
conusee,  by  his  purchase,  though  it  had  continued,  has  dis- 
charged it,  for  the  whole  rent  was  extended  to  answer  the  sta- 
tute ;  and  part  of  it  being  discharged  by  the  conusee*s  own  act, 
the  remainder  must  be  liable  to  the  whole  debt,  whidi  would  be 
contrary  to  the  extent,  or  else  must  be  discharged. 
a  Ro.  Abr.  47.  If  the  conusor  enfeoffs  the  father  of  the  conusee  of  part  of  his 
land,  and  a  stranger  of  the  remainder  of  it,  and,  upon  the  death 
of  the  father,  that  part  descends  to  the  conusee ;  this  descent, 
though  before  execution,  discharges  the  whole  land,  and  the 
stranger  shall  enjoy  his  purchase  free  from  that  statute;  for 
since  the  lands  are  made  liable,  which  were  not  so,  to  any  exe- 
cutions at  common  law,  the  conusee  must  take  the  execution 
according  to  the  statute,  which  in  this  case  cannot  be  had,  since 
he  cannot  lay  any  part  of  the  debt  upon  the  land,  which  he  is 
owner  of:  therefore,  not  being  able  to  take  execution  on  the 
whole  land,  according  to  the  statute,  his  remedy  fails ;  and  there 
can  be,  in  this  case,  no  provision  of  the  common  law  in  his 
favour. 
Bio.  Statute  If  the  conusor  enfeoffs  the  conusee  of  all  his  lands,  by  this 
?^R^\b^'  P^^'^^^se  the  conusee  has  discharged  the  lands  from  the  extent, 
4;o.^       ^'       because  it  would  be  most  absurd  to  extend  his  own  land  to  pay 
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his  own  debt:  but,  if  the  conusor  repurchases  the  lands,  he  has 
revived  the  extent  against  them ;  for  the  first  feoffment  only  difs- 
charged,  or  rather  suspended,  the  execution  against  the  land, 
and  left  the  body  and  goods  still  liable ;  and  whilst  the  conusor 
ii^  subject  to  execution,  so  long  will  all  lands  he  purchases  after 
the  acknowledgment  of  this  statute  be  subject. 

So,  if  the  conusor,   after  the  repurchase,  had  aliened  to  a  Plow.  7a. 
stranger,  the  con  usee  might  sue  execution  against  him;  for  he 
purchased  the  lands  subject  to  the  incumbrance  of  the  statute, 
since  they  were  chargeable  in  the  hands  of  the  conusor. 

But  all  these  acts  of  the  con  usee,  which  discharge  the  land 
only,  must  be  understood  to  be  done  before  the  execution  sued. 
Let  us  sec  in  the  next  place,  how  far  such  acts  will  affect  him 
after  execution  is  sued,  and  we  shall  find  them  not  only  to 
[lischarge  the  land,  but  the  body  and  goods  also,  as  will  appear 
by  the  following  instances  : 

For  where  the  body  and  lands  of  the  conusor  are  in  execution,  a  Ro.  Abr. 
and  the  conusee  purchases  the  whole  or  parcel  of  the  land ;  this  4  77-  Plow, 
[lischarges  not  only  the  land,  as  in  the  precedent  cases,  but  the  ^*^^  Mcrch, 
bod}'  also  ;  for  the  lands  are  taken  in  execution  as  a  real  satisfac-  ^2, 
fion  for  the  debt,  and  therefore,  as  in  uU  other  cases  of  execu- 
tion, are  a  discharge  of  the  body,  which  is  but  a  pledge  for 
satisfaction  :  but  these  debts  being  presumed  to  be  mercantile, 
we  therefore  to  be  satisfied  as  soon  as  possible,  that  the  merchant 
may  attend  his  business;  for  which  reason  the  statute  allows, 
ihat,  where  the  real  satisfaction  is  had  by  the  extent  of  the  lands, 
yet  the  body  shall  be  a  pledge,  in  order  for  a  more  sudden  satis- 
'action,  if  the  money  can  be  raised :  but  yet  if  the  real  satisfac- 
tion by  the  purchase  or  descent  of  the  land  be  discharged,  as  it 
must  be  when  the  conusee  cannot  have  it  in  the  manner  it  was 
extended,  (as  the  conusee  cannot  have  in  this  case,  since  he 
:annot  have  the  term  and  fee-simple  in  the  land  together,)  it 
bllows  of  course,  that  the  body,  which  is  only  a  pledge,  cannot 
continue  in  exeqution,  when  that  which  was  the  real  execution  is 
lischarged  in  the  hands  of  the  conusee.  So,  if  the  conusee 
surrenders  part,  or  the  whole  land,  this  discharges  both  land 
md  body ;  for  the  body  being  only  in  execution  in  order  to 
oblige  him  the  sooner  to  satisfy  the  conusee,  when  he  by  any 
ict  acknowledges  himself  satisfied,  as  he  does  by  the  surrender, 
the  body  must  consequently  be  set  at  liberty. 

Thus,  if  the  bodies  of  ^.,  J5.,  and  C,  be  in  execution,  and  the  a  Ro.  Abrl 
conusee  come  into  court,  and  say,  that  he  will  discharge  one  of  477' 
them  from  the  execution  ;  if  this  he  entered  of  record,  it  shall  dis- 
charge every  one  of  them :  the  reason  is,  the  debt  being  entire 
and  chargeable  on  each  of  them,  his  acknowledgment  of  satis- 
faction by  this  act  of  one  of  them,  shall,  like  a  release,  extend 
to  all. 

If  A,  and  B,  acknowledge  a  statute  to  C,  who  takes  their  bo-  Bro.  Statute 
dies,  and  the  lands  of  jB.  in  execution;  if  afterwards  B.  die,  and  ^p^^'/jf* 
his  land  in  execution  descend  to  C  the  conusee ;  this  discharges  ^^^      ^* 
the  body  of  A, 
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Bro.  Statute  If  a  conusor  be  lessee  for  life,  and  his  body  and  lands  be  taken 

^R^'^^Av/'  *"  execution,  and  the  conusee,  being  in  by  the  extent,  commit 
4  Ro.  Abr.  waste^  fop  which  the  reversioner  recovers  the  land  (as  he  well 
may,  because  the  estate  of  the  lessee,  which  was  extended,  was 
subject  to  the  punishment  of  waste) ;  this  shall  discharge  the 
bpdy  of  the  conusor :  secus,  if  the  land  had  been  recovered  for 
waste  done  by  the  conusor ;  for  then  the  body  should  not  be  dis- 
charged, lest  the  conusor  by  his  act  and  wrong  should  free  him- 
self from  the  execution. 

The  next  thing  considerable  is,  what  acts  of  the  conusee  will 
vacate  the  statutes,  by  discharging  body,  goods,  and  lands. 
And  this  may  be  done, 

ist,  "By  cancelling  the  statute,  as  tearing  off  the  seals,  which 
are  so  essentially  necessary,  that  without  them  the  statute,  like 
common  specialties,  is  wholly  void  and  useless. 

2dly,  By  defeasance,  which  may  vacate  the  statute  absolutely, 
or  upon  condition. 

3dly,  By  release,  which  is  a  solemn  renunciation  of  a  man's 
right  by  deed.     But  it  may  be  demanded  how   these  statutes, 
which  have  the  force  and  solemnity  of  a  judgment,  can  be  avoided 
by  acts  of  less  notoriety  than  themselves,  as  these  acts  in  pah 
must  be  confessed  to  be,  which  overthrows  the  established  rule, 
unwnquodque  solvi  eo  ligamine  quo  ligatur  T  The  answer  to  this  is, 
that  notwithstanding  the  release,  &,'C,  from  the  conusee,  the  sta- 
tute still  continues  in  force;  but  the  law,  with  reason,  construing 
all  men's  deeds  most  strongly  against  themselves,  by  these  acts, 
precludes  the  con  usees  from  execution. 
F.  N.  B.  104.         But,  if  the  court,  at  the  instance  of  the  conusee,  grants  him 
4  Sid.  108, 109.  execution,  as  they  really  ought,  since  nothing  appears  to  them 
Co.  Litt.  290.    destructive  of  the  statute,  what  remedy  has  the  conusor  ?    For 
'P  ■  9^*  after  such  release  or  defeasance  he  cannot  stop  the  execution, 
because  he  has  no  day  in  court  to  plead  this  in  bar;  but  his 
proper  remedy  in  such  case  is  by  audita  querela^  which  is  a 
writ  to  set  aside  an  unjust  judgment,  for  some  injustice  which 
could  not  be  pleaded  in  bar ;  for  if  it  might,  then  it  was  the 
party's  own  fault  not  to  plead  it  in  bar  of  such  unjust  demand, 
which  is  not  relieved  by  this  writ,  tliat  proceedings  may  not  be 
endless. 
4  Ro.  Abr.  And  if,  upon  a  scire  facias  on  a  recognizance  at  common  law, 

306.Cro.Eli2.  the  conusor  is  returned  summoned,  he  shall  never  avoid  it  by 
4.  »5«  Sid.  55.  duciiifj^  querela^  because  the  recognizance  was  upon  condition, 
which  he  hath  performed :  for  by  the  summons  he  had  a  day  in 
court  given  him  to  plead  the  performance  of  the  condition, 
which  would  have  been  sufficient  to  stop  the  execution ;  but,  if 
the  sheriff  had  returned,  that  he  found  nothing  whereby  to  sum- 
mons the  conusor,  on  which  execution  had  been  granted,  then 
the  conusor  might  have  an  audita  querela^  and  thea  the  release 
of  the  conusee,  or  the  performance  of  the  condition^  might  well 
be  suggested  therein,  because  he  had  no  day  in  court  to  plead 
them  in  bar  of  the  execution. 

If 
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If  .4.  be  tenant  for  life,  remainder  to  B.  his  son  in  tail;  .4.  en-  Sid.  54.  Sir 
ter  into  a  recognizance,  and  die,  C  bring  a  scire  Jacias,  and  B,  T,  Raym.  19. 
be  returned  heir  and  terretenant,  and  warned,  but  make  default, 
he  can  have  no  audita  querela  to  avoid  this  execution,  because  he 
had  a  day  given  in  court  to  set  aside  the  recognizance ;  and  it 
was  his  folly  not  to  appear  when  warned. 

If  A.  enters  into  a  statute  to  B.^  and  pays  the  money  at  the  F.  N.  B.  104. 
day  assigned,  upon  which  the  statute  is  cancelled,  and  after  B. 
forges  a  new  statute  in  the  name  of  ^.,  in  this  case  A.  may  re- 
lieve himself  by  audita  querela ;  for  the  forged  statute  having  all 
the  essentials  of  a  true  one,  the  court  was  obliged  to  look  on  it 
as  such,  till  the  contrary  appeared,  which  the  conusor  could  not 
set  forth  before  execution,  having  no  day  to  appear  judicially  in 
court,  and  therefore  is  put  to  this  writ  to  avoid  the  execution 
founded  on  the  injustice  of  the  pretended  conusee. 

If  the  conusee  of  a  statute,  upon  agreement  with  the  conusor,  R0.Abr.3i3. 
delivers  up  the  statute  in  lieu  of  an  acquittance,  and  after  sues 
execution,  and  the  conusor  prays  a  re-extent,  because  that  the 
land  was  extended  too  low,  and  has  it  granted  to  him,  he  shall 
never  avoid  the  extent  by  audita  querela,  because  by  his  praying 
the  re-extent  he  admits  the  statute  good  and  executory. 

If  a  conusee  of  a  statute  gives  a  deed  of  defeasance  to  the  co-  F.  N.B.  105. 
nusor,  and  afterwards  sues  execution  contrary  to  the  form  of  the  »  ^^o-  Aftr. 
defeasance,  the  conusor  may  have  an  audita  querela,  because  the  2°^* 
defeasance  precludes  the  execution,  if  the  terms  or  condition  of 
it  be  performed  by  the  conusor;  and  the  conusor  may  have  the 
audita  querela,  though  the  condition  be  not  performed  according 
to  the  defeasance,  if  execution  was  sued  before  the  condition 
broken,  because  the  conusee  extended   before   his  time;    and 
therefore  the  execution  being  unjustly  sued  must,  consequently, 
be  an  injury  to  the  conusor. 

In  an  audita  querela,  the  case  was  this :  the  conusee  gave  a  Moore,  811. 
defeasance,  tliat  if  he  sued  execution  of  the  lands  the  conusor  Trot  and 
had  in  Kent,  the  statute  should  be  void ;  the  conusee,  contrary  Spurbng. 
to  this  defeasance,  extended  the  land  in  that  county  ;  and  it  was 
adjudged  this  writ  well  lay,  to  avoid  the  execution  and  vacate 
the  statute ;  for  the  defeasance  was  no  way  repugnant  to  the  sta- 
tute, because  the  conusee  might  still  extend  the  lands  of  the  co- 
nusor in  any  other  county,  and  take  his  body  and  goods. 

If  the  conusee  releases  to  the  terretenant  all  right,  interest,  Cro.  Eliz.  40. 
and  demands,  together  with  all  suits  and  executions,   and  after-  ss^-  And.  133 
ward  sues  execution,  the  terretenant  shall  have  an  audita  querela  ^^'^ll^^l' 
to  set  aside  this  execution ;  and  this  differs  from  the  case  of  ^  °j    io  Co.^ 
Burrows  and  Grai/  in  Cro,  Eliz.,  for  there  the  conusee  released  ^7.  b.    2  Ro. 
only  all  his  right,  interest,  and  demand  to  the  terretenant,  which  Abr.  470* 
was  held  not  to  be  sufficient,  because  he  had  only  a  possibility, 
and  no  interest  in  the  land  before  execution,  and,  consequently, 
could  not  release  what   he  had  not:  but  in  the  former  case, 
though  the  conusee  had  no  right  to  the  land  before  execution, 
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yet  there  are  words  sufficient  to  discharge  the  execution,  since  it 
is  released  by  express  words:  and  in  the  first  case,  the  words  of 
the  release  refer  to  the  executions,  suits,  and  demands  upon  the 
'Statute,  which  statute,  since  it  was  in  being,  the  executions  and 
demands  upon  it  may  be  released  at  any  time ;  bat  in  the  other 
case  the  words  rights  title^  and  interest  relate  to  the  land,  which 
the  conusee  had  no  interest  in  till  execution  sued,  and  therefore 
cannot  release  or  transfer  over  what  he  had  not :  besides,  in  the 
first  case,  the  conusee  has  released  all  suits,  by  which,  says  my 
Lord  Coke,  the  execution  is  gone,  because  no  common  person 
can  have  execution  without  prayer  and  suit  to  the  court. 
2  Ko.  Abr.  Another  method  of  avoiding  executions  is  by  scire  facias  ad 

480.  rehabendam  terram  :  and  this  writ  differs Trom  the  audita  qjierela^ 

for  that  avoids  an  execution  unjustly  obtained  at  first;  but  the 
scire  facias  allows  the  execution  just  at  first;  but  shews,  that  tlie 
end  for  which  it  was  granted  being  obtained,  it  ought  of  conse- 
quence to  cease. 
2  Ro.  Abr.  If  the  conusor,  after  his  land  is  extended,  tender  the  money 

^c'  ^6°  ^^  ^^^  conusee,  who  refuses  it;  or  if  the  debt,  with   all  cost* 

a  Inst.  398.  ^"^  damages  which  the  statute  de  mercatoribus  allows,  be  satis- 
fied from  any  casual  profit  arising  from  the  land ;  in  these  cases, 
the  conusor  is  put  to  his  scire  facias^  and  cannot  enter  :  but  in 
case  of  an  c/c^/V  on  a  recognizance  at  common  law,  when  the 
conusee  is  answered  his  debt,  by  the  perception  of  the  certain 
and  usual  profits  of  the  land,  the  debtor  may  enter,  and  is  not 
put  to  his  scire  facias :  yet  in  this  case,  if  the  creditor  be 
satisfied  by  an  accidental  perquisite,  there,  the  debtor  cannot 
enter,  but  must  have  a  scire  facias  ad  rehabendam  terram.  And 
the  reason  of  these  distinctions  is,  because,  in  the  first  case,  the 
execution  issues  according  to  the  direction  of  the  statute,  not 
only  till  the  principal  debt  be  levied,  but  all  costs  and  damages 
nrising  by  rea^son  thereof;  and  therefore,  since  the  damages  ar6 
tiot  as^rertained,  the  record  will  always  oppose  an  entry^nvhich 
is  but  an  act  in  pais,  and  cannot  be  turned  to  the  defeasance  of 
a  matter  of  record,  till  such  damages  are  settled  on  record  in 
the  scire  facias :  but  in  the  second  case,  when  the  debt  is  cer- 
tain, and  the  value  of  the  land  ascertained  in  the  extent,  there, 
when  such  debt  is  paid  by  perception  of  such  settled  profits, 
there  is  no  act  on  record  to  oppose  an  entry,  and  therefore  an 
entry  is  lawful.  But,  where  the  satisfaction  arises  from  acci- 
dental profits,  which  do  not  appear  in  the  extent,  this  then  is 
still  matter  of  record,  in  opposition  to  the  entry,  since  such  ac- 
cidental profits  do  not  appear  in  the  valuation  of  the  land  settled 
by  the  extent  on  record. 
4  Go.  67-.  I   If  lands  be  extended  on  a  statute,  and  the  time  of  the  extent 

%  Ro.  Abr.       bcpired,  the  conusor  is  to  be  put  to  his  scire  facias,  because  the 
^"^*  conusee  may  have  cause  to  hold  the  land  longer  than  the  time  of 

extent,  for  he  may  retain  it  till  he  has  received  his  costs  of  suit 
and  reasonable  expences,  which  the  chancellour  shall  assess. 
aR0.Abr.483.       No  scire  facias  lies  upon  a  general  averment,  that  the  conusee 

has 
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haf  levied  the  debt  before  the  time  of  the  extent  expired,  be- 
cause this  may  happen  by  the  conusee*s  industry  in  improving 
the  land,  which   the  debtor  can  take  no  advantage  of.     So,  if 

the  land  taken  in  execution  be  really  worth  20/.  ptr  annum,  but  («)[But,ii 

J  ....     the  conusec 

it  is  extended  only  at  10/.  though  by  this  computation  it  is  evi-  ^e  satisfied  by 

dent  the  con  usee  might  levy  the  debt  before  the  time  of  the  ex-  perception  of 
tent  is  ended ;  yet  the  conusor,  upon  an  averment  that  the  debt  the  profits, 
is  levied,  shall  have  no  scire  facias  (a\  because  that  would  be  ^}^,°"fjen^ld^ 
contrary  to  the  record,  and  the  court  is  to  judge  of  the  value  ^^^^  ^j^^  co. 
according  to  the  extent,  by  which   it  appears  the  debt  is   not  nusor  may  be 
yet  levied.     But,  if  the  conusce  has  levied  part  by  cutting  wood,  aided  in 
and  has  received  the  residue,  as  appears  by  an  acquittance  pro-  ^^^^^-^'^^ 
duced  by  him,  in  this  case,  he  shall  have  a  scire  facias :  the  ^^g  conusee 
reason  is,  because  the  end  of  the  extent  being  only  to  satisfy  the  to  account  ac- 
conusee  his   reasonable  demands,    whenever  it  appears  to   the  cording  to 
court  that  they  are  answered,  whether  it  be  bv  perception  of  the  the  reul  value 

/»  /        .  1  ./-*••  1    1  bv  nun  re- 

pronts,  or  otherwise,  they  grant  a  scire  facias  to  avoid  the  ex-  reived. 

tent,  and  reinstate  the  conusor  in  his  former  possession,  since  2  Ventr.  338. 
the  end  for  which  it  was  given  is  answered.  Hardr.  136.] 

If  the  conusec  has  levied  part  of  the  debt,  according  to  the  2  Ro-  Abr. 
extent,  the  conusor,  upon  tender  of  the  residue  in  court,  shall  ^^^' 
have  a  scire  facias  to  recover  the  lands  within  the  time  of  the 
extent :  for  here,  it  appears  on  record  how  much  was  due  at 
first,  how  much  was  paid,  and  what  remains  due  and  in  arrear ; 
and  the  end  of  the  extent  being  to  satisfy  the  conusee  of  his  just 
debt,  whenever  that  appears  to  the  court,  the  extent  shall  cease. 
But,  if  the  conusor  had  tendered  the  remainder  of  the  debt  out 
of  court,  or  if  in  court  he  had  only  offered  to  come  to  an  agree- 
ment witli  the  conusee;  in  neither  of  these  cases  should  the  scire 
facias  be  granted,  because  it  does  not  appeal*  on  record  that  the 
debt  is  paid. 

If  the  conusee  of  a  statute  for  100/.  apportions  the  statute,  2  Ro.  Abr. 
and  sues  execution  for  the  body  and  land,  lor  several  parts  of  it,  482. 
ill  several  counties,  as  for  ao/.  in  Ke7it^  20L  in  Svrn/y  and  the 
body  is  taken  in  Lotidon  for  20Z.,  upon  tender  of  this  20/.  in 
court,  the  conusor  shall  have  a  writ  to  the  sheriff  of  London  to 
set  him  at  liberty ;  for  this  writ  of  extent  was  to  take  his  body, 
Sfc.  till  20/.  not  the  100/.  was  paid,  and,  ccnsequently,  upon 
tender  of  the  20/.  the  sheriff  has  no  power  to  keep  him  iu 
-prison.  Seciis,  if  the  body  had  been  taken  before  apportionment, 
for  then  it  could  not  be  discharged  upon  payment  of  20/.,  it 
being  taken  at  first  for  the  whole  debt. 

If  A,  leases  Black^acre  for  years  to  B*,  and  then  acknowledges  Ro.  Abr.  304* 
a  statute  to  C,  and  afterwards  another  to  Z).,  then  C,  takes  a  ^^ro.  Ja.  424. 
lease  of  the  reversion,  and  the  rent  from  A,,  by  which  he   has  ^^^'    '^"^'"^ 
suspended  the  execution  of  the  statute  during  the  term,  aijid, 
consequently,  laid  the  land  open  to  the  extent  of  D.^  the  second 
conusee,  who  sues  execution ;  if  therefore  C  should  extend  the 
reversion  and  rent  during  his  own  lease,  J5.  the  lessee  is  not 
obliged  to  pay  him  the  rent,  but  may  avoid  the  extent  by  plea 
without  audita  querela^  because  C  hath  suspended  the  execution 

B  b  4  of 
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of  his  statute,  the  first  in  date,  by  the  acceptance  of  the  lease 
from  the  conusor. 

If  tenant  in  tail  acknowledges  a  statute,  and  dies,  and  the  conusor 
sues  execution  against  the  heir,  he  may  avoid  it  by  assise,  without 
being  put  to  his  audita  querela.  So,  if  a  disseisor  acknowledges 
a  statute,  and  the  disseisee  enters,  and  the  conusee  extends  the 
land,  the  disseisee  is  not  put  to  his  audita  querela  to  avoid  the  ex- 
tent, because  there  is  not  the  appearance  of  justice  in  this  extent ; 
the  conusor  having  only  a  tortious  and  unlawful  seisin  of  the 
land,  and,  consequently,  no  power  to  charge  it. 

[After  an  extent  of  a  statute  in  one  county,  and  a  liberate 
returned  and  filed,  the  conusee  may  have  an  extent  into  another 
count}^,  if  the  prayer  for  the  second  extent  was  entered  at  the 
time  the  first  extent  was  taken  out;  otherwise  not.  Yet  in  this 
last  case,  a  court  of  equity  will  relieve  him;  for  the  intention 
and  agreement  of  the  conusor  is,  that  all  his  lands  (be  they  in 
never  so  many  counties)  shall  be  bound  by  the  statute ;  and,, 
consequently,  it  would  be  most  unreasonable  to  confine  the 
conusee  to  the  lands  of  the  conusor  in  any  one  county ;  for  this 
would  be  to  defeat  that  security  which  the  party  himself  had 
agreed  to  give,  and  had  actually  given.] 

II  By  8  Geo.  i.  c.  23.  §4.  "  in  case  it  shall  at  any  time  or 
*'  times  before  or  after  the  filing  or  returning  of  any  liberate  or 
''  liberates  sued  out  on  any  extent  or  extents  upon  a  recognizance 
*'  in  the  nature  of  a  statute  staple,  be  made  appear  to  the  Court 
**  of  Chancery,  that  sufficient  has  not  been  extended  and  levied, 
*'  or  sufficiently  extended  and  levied  to  satisfy  such  recognizance? 
"  or  that  any  omission,  error,  or  mistake  has  happened  in  making, 
*'  suing  out,  executhig,  or  returning  any  of  tlie  said  writs,  or 
''  any  process  thereupon ;  or  it  should  happen  that  any  lands, 
"  tenements,  or  hereditaments  shall  be  evicted  from  any  person 
"  or  persons,  who  shall  have  extended  the  same  by  virtue  of  any 
*'  such  writ  or  process  as  aforesaid  ;  that  then,  and  in  every  such 
"  case,  the  said  Court  of  Chancery  shall  and  may  award  one  or 
"  more  re-extent  or  re-extents  for  the  satisfying  the  same  as 
"  aforesaid,  and  that  writs  of  liberate  may  be  sued  out  therc- 
"  upon."  II 


(C)  Of  the  several  Kinds  of  judicial  Writs  which  lie 
after  Judgment :  And  herein. 


Walker  v. 
Riches,  Cro. 
Car.  i6z. 


I.  Of  the  Form^  Teste,  and  Return  of  stick  Writs, 

nPHE  form  of  judicial  writs  must  be  according  to  the  approved 
precedents  in  those  cases ;  and  therefore,  w  here  on  a  writ  of 
degit,  which  was  ideo  tibi  pracipimus  quod  bona  Sf  catalla  of  the 
defendant,  quce  habuit  die  judicii pradicti  redditi,  deliberarifaciaSy 
omitting  Sf  medietatem  terrarum  Sf  tenementorum  prcedictorum,  the 
sheriff  extended  the  lands  and  goods,  and  delivered  the  moiety 
of  the  lands,  Sfc, ,-  on  motion,  the  Court  refused  to  amend  the 

writ, 
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writ,  and  held,  that  the  party  must  take  out  a  new  elegit^  the 
inquisition  herein  being  without  warrant,  the  sheriff  having  no 
authority  by  this  writ  to  extend  the  lands. 

II  But  writs  of  execution,  if  informal,  may  be  amended,  as  by  Browne  v. 

adding  or  alterinc:  the  teste  or  return,  &c.||  Hammond, 

^  ^  Barnes,  lo. 

Newnham  v.  Law,  5T.  R.  577.  Atkinson  v.  Newton,  a  B.  &  P.  336.  Meyor  v.  Ring, 
I  H.  Bl.  541.  Simon  v.  Gumey,  5  Taunt.  605.  i  Marsh.  337.  S.  C.  R.  v.  Sheriff  of  Mon- 
mouth, Id.  344. 

Every  writ  of  execution,  in  case  of  a  common  person,  must  Co.  Litt.  161. 
bear  teste  in  term-time,  for  being  the  process  of  that  Court  in  a  Inst.  40. 
which  judgment  is  given,  they  have  no  authority  to  award  it  at  ]f^^'  "* 
any  other  time:  but  original  writs  issuing  out  of  Chancery  may  j^q    Vent. ' 
bear  teste  at  any  time,  because  that  court  is  always  open.  362. —  But,  if 

a  writ  of  exe- 
cution bear  teste  out  of  term,  the  sheriff^  is  justifiable  in  executing  it,  for  he  is  not  jud»e  of 
the  validity  of  the  process,  provided  the  court,  out  of  which  it  issues,  has  jurisdiction  of  the 
matter.  But,  though  he  is  justifiable  in  executing  such  process,  yet,  if  he  lets  a  person  escape 
whom  he  arrested  on  a  capias  ad  satisfaciendum  which  bore  teste  out  of  term,  no  action  lies 
against  him,  for  the  writ  was  void,    a  Salk.  700.     7  Mod.  29.    Per  HoU,  C.  J, 

But,  if  judgment  be  entered  as  o{  Hilary  term,  the  party  may  Whether  it 
take  out  execution  in   the  vacation  following,  by  a  writ  teste  can  be  averred 
the  last  day  of  the  precedent  term ;  for  having  run  through  the  did^o^^i^ue 
whole  course  of  a  judicial  proceeding,  and  his  cause  being  ripe  till  a  day  sub- 
for  execution  at  that  time,  it  would  be  unreasonable  to  oblige  sequent  to  the 
him  to  wait  till  the  ensuing  term,  by  which  he  might  be  disap-  teste,  vide 
pointed  of  the  effect  of  his  judgment.  ^  Sid  a7*i. 

Lutw.  33a.     a  Keb.  33.     a  Burr.  966. Where  it  appeared  that  an  execution  was  levied 

before  the  judgment  was  signed,  though  after  the  first  day  of  the  term  to  which  it  related,  and 
after  the  teste  of  the  Jieri  facias ,  yet  held  naught,     a  Show.  494. 

All  writs  of  execution  which  are  to  be  executed  by  the  sole  5  Co.  90. 
authority  of  the  sheriff,  such  as  a  capias  ad  (a)  satisfaciendum^  Hoe's  case. 
habere  Jacias  seisinam  or  possessionem,  Jieii  facias^  liberate,  Sfc,  nxhe  sheriff 
are  good  when  duly  executed,  though  [b)  never  returned  by  the  ^ay  sell  a 
sheriff;  for  the  plaintiff  has  the  effect  of  his  suit,  and  there  is  leasehold 
nothing  farther  to  be  done  on  his  part ;  and  hence  it  is  said,  that  ^^}f^  ^^^ 
an  execution  executed  is  the  end  of  the  law.  undeTa^^^ 

facias,  after  the  return  of  the  writ,  and  without  any  writ  of  venditioni  exponas.  For  the  pro- 
perty of  the  sheriff  continues  till  the  execution  is  completed,  which  cannot  be  till  sale  of  the 
things  taken  in  execution,  and  payment  of  the  money  to  the  plaintiff.  This,  indeed,  is  shewn 
by  the  common  course  of  proceeding ;  the  sheriff  not  being  bound  to  make  a  return  of  the 
writ  of  execution,  unless  the  party  requires  it.  And  as  to  the  writ  of  venditioni  exponas,  that 
writ,  though  a  proper  writ,  yet  is  not  of  necessity,  being  rather  to  compel  the  sheriff,  when 
guilty  of  laches,  to  do  what  he  has  authority  to  do,  than  to  give  him  any  new  authority.  Per 
Lord  Hardtvicke.  Jeanes  v.  Wilkins,  i  Ves.  195.  But  see  Ayer  v.  Aden,  Yelv.  44.  Langdon 
v.  Wallis,  I  Lutw.  5  89.II  (a)  But  a  capias  in  mesne  process  must  be  returned,  for  the  end  thereof 
is  to  compel  the  defendant  to  appear,  and  therefore,  if  the  writ  be  not  returned,  the  arrest 
is  tortious.  5  Co.  90.  a.  Cro.  Car.  447.  {b)  But,  if  the  party  apprehends  himself  injured 
by  an  erroneous  writ  of  execution,  he  may  apply  to  the  sheriff  to  return  it,  and  if  he  refuses, 
an  action  on  the  case  lies  against  him.    Keb.  551. 

But  in  case  of  an  elegit,  although  it  be  a  judicial  writ,  yet  the  5  Co.  90.  a. 
sheriff  must  return  it ;  for  this  is  not  to  be  executed  by  his  sole  '♦  ^^g/^' 5 
authority,  but  by  an  inquest  taken  by  him,  according  to  the  cro! 3^.569 

statute  Cro.Eliz.584. 
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s.tatute  of  Westin.  2.  therefore  he  must  return  the  writ,  that  it 
may  appear  that  he  hath  pursued  the  directions  of  the  statute. 
a  Salk.  700.  On  this  distinction  it  hath  been  held,  ;;hat  a  capias  ad  satis- - 

Shirlv  V.  faciendum  may  be  taken  out,  returnable  the  term  next  but  one 
Wright,  ^  LcJ.  afj^gf  the  teste ;  for  in  this  case  the  intervening  term  makes  no 
^Mod  7"^  discontinuance,  it  not  being  necessary,  as  in  case  of  a  capias  in 
^        *  mesne  process,  that  the  defendant  should  have  a  day  in  court ; 

for  his  cause  is  at  an  end,  and  he  must  be  in  prison,  whether  the 
writ  be  returned  or  not ;  whereas  on  a  capias  in  mesne  process, 
the  party  may  be  at  great  prejudice,  by  reason  of  the  imprison- 
ment in  the  mean  time. 
Sirf.  Jpp.200.  So,  if  2i  Jieri  facias  issues  to  the  sheriff  of  5.  returnable  on  a 
common  return  day,  and  he  at  the  day  returns  7iulla  hona^  a 
fieri  facias  testatum  may  issue  the  day  following,  to  the  sheriff  of 
Kent^  and  execution  by  him  shall  be  good ;  for  though  on  mesne 
process  there  can  be  no  testatum  till  the  quarto  die  post^  yet  it  i.. 
otherwise  in  writs  of  execution,  for  on  these  the  party  has  no 
day  in  court. 

2.  0/'M/7  Elegit. 

ia)  Viz.  By  -^^  elegit  is  a  judicial  writ  given  by  (a)  statute,  either  upon  a 

Westm.  2,  or    recovery  of  any  debt  or  damages,  or  upon  a  recognizance  in  any 
^3  E.  I.  c.  18.  court  which  had  authority  to  take  the  same.    -The  words  of  this 
2  Inst.  394-       j^^y  Q^Q^  Q^jj^  debitum  fueiit  recuperatum,  vel  in  airia  regis  recog- 
nitum,  vel  damna  adjudicata,  sit  de  ccetero  in  electione  illius  qui 
sequiiur  pro  Mijusmodi  debito  aut  damnis  sequi  breve,  quod  vice- 
comes  fieri  facial  de  terris  Sf  catallis  debitoris,  vel  quod  vicecomes 
liberet  ei  omnia  catalla  debitoris  [exceptis  bobus  Sf  affris  caruccx:) 
8^  medietatem  terrce  su(E  quousquc  debitum  fuerit  levatum  per  ra- 
-tionabile  pretium  vel  extentam;  8^  si  ejiciatur  de  illo  tcnementOy 
habeat  recuperare  per  breve  ncwce  disseisina^  4*  postm  per  breve 
*  Tenant  by     redisseisin^e,  si  necesse fuerit,  * 
elegit  has  but 

a  chattel.    aIi|Pt.396.    Yet  he  shall  hold  ut  liberum  tenemenlum  ;  and  he,  hi*;  executor  or 
.administrator,  shall  have  an  assise.     Id,  Co.  Litt. 436.     i  Mer.  124. 

a  Inst.  395.  When  a  person  has  judgment  in  an  action  of  debt,  or  any 

Eeg- 199.  Co.  other  action  in  which  he  has  damages,  and  he  cliooses  to  take 

Litt.  189.  h.      ^^j.  execution  by  elegit,  the  entry  is,   Qiiod  elegit  sibi  executicnunn 

fieri  de  omnibus  catallis  4'  medietate  ten'ce,  and  from  this  election 

either  to  have  ^ fieri  facias,  or  this  writ,  it  is  called  an  elegit,  the 

form  of  which,  being  first  given  by  this  statute,  (for,  as  has  been 

before  observed,  there  was  no  execution  against  the  lands  of  a 

debtor  at  common  law,)  is,  Ac  cum  idem  J.  ^.juxta  statutum  itidc 

editwn  elegerit  sibi  liberari  pro  prcedict.  20  libris  omnia  cataUa  4' 

medietatem  terrds  ipsius  J.  D. 

%  Inst.  395.  But,  though  by  this  statute  the  lands  of  a  debtor  are  made 

liable,  as  wqII  as  his  personal  estate ;  yet,  if  the  creditor  takes 

out  an  ekgit,  and  it  appears  to  the  sheriff  that  there  are  goods 

and 
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and  chattels  {a)  sufficient  of  the  debtor's  to  satisfy  the  debt,  he  {a)  Butane/f- 
oucht  not  to  extend  the  lands.  git  executed 

°  upon  goods 

only,  is  not  ajterifacuis:  for  a  Jicri  facias  is  executed  by  sale  by  the  sheriff;  but  the  elegit  by 
the  appraisement  o(  the  goods  by  a  jury,  and  delivery  to  the  party.  Sid.  184.  Lev.  9a.  Kcb. 
loj.  261.  465.  566.  692.     I  Ld.  Raym.  346. 

Upon  this  writ  the  sheriff  is  to  impannel  a  {b)  jury  who  are  to  (^)  That  it 

make  inquiry  of  all  the  coods  and  chattels  of  the  debtor,  and  to  (-annotbedone 
.     *  ,  *  11*-         •  *     I  •    1       1  1  *  by  the  sheriff 

appraise  the  same,  and  also  to  mquire  as  to  his  lands  and  tene-  without  an  in- 

ments;  and  upon  such  inquisition  the  sheriff  is  to  deliver  all  the  quest,  for  the 
goods  and  chattels  (except  the  beasts  of  the  plough)  and  a  moiety  words  of  the 
of  the  lands  to  the  party,  and  must  return  his  writ,  in  order  to  statute  are /?«• 
record   such  inquisition  in  that  court  out  of  which   the  elegit  th{7)i&- exten-' 
issued.  tarn,  which 

must  be  found  such  by  the  oaths  of  twelve  men,  is  laid  down  and  admitted  in  all  the  books 
which  treat  of  this  matter,  as  2  Inst.  396.  Co.  Litt.  389.  b.  Dyer,  100.  5  Co.  74.  a.  b.  &c. 
[If  the  sheriff  returns  on  the  clegil  that  there  are  no  lands,  he  need  not  return  any  inqui- 
sition.    Stonehousc  V.  Ewen,  2  Str.  874.] 

When  the  jury  have  found  the  seisin  and  value  of  the  land,  Cro.  Car.  319. 
the  sheriff,  and  not  the  jury,  is  to  set  out  and  deliver  a  moiety  Sparrow  v. 
(c)  thereof  to  the  plaintiff  by  {d)  metes  and  bounds.  sTrSed' 

and  that  all  the  precedents  were  so.  (c)  [If  he  deliver  more  than  a  moiety,  the  execution  is 
void.  Patten  v.  Purbeck,  2  Salk.  563.  la  Mod.  255'  S.  C]  (d)  If  upon  an  elegit  the  sheriff 
deliver  a  moiety  of  an  house  without  metes  and  bounds,  such  return  is  dl,  and  shall  be  quashed 
for  incertainty.  Carth.  453.  per  Holt  C.  J.  [If  the  defendant  be  joint-tenant,  or  tenant  in 
common,  it  ought  to  be  specially  alleged  in  the  return.  Hutt.  16.]  ||If  the  inquisition  be 
void  for  uncertainty,  or  because  more  than  a  moiety  has  been  delivered,  or  for  any  other  de- 
fect appearing  on  the  face  of  it,  as  the  plaintiff  can  never  obtain  possession  of  the  land  under 
it,  the  court,  on  a  suggestion  thereof,  or  on  a  icire  faciasy  will  order  the  writ  to  be  vacated, 
and  grant  another,  and  amerce  the  sheriff.  See  the  form  in  1  Towns.  Judgm.  129.  So,  where 
fraud,  deceit,  or  partiality  has  been  practised,  il'  the  writ  be  not  filed,  the  court  will  stay  the 
filing  of  it,  and  grant  another  writ,  a  Inst.  396.  And  (according  to  the  opinion  of  Lord  Hale, 
which  seems  to  be  well  founded)  they  will  grant  another  writ  in  either  of  the  above-mentioned 
instances,  whether  of  defect  or  fraud,  after  the  first  has  been  filed,  a  Wms.'s  Saund.  69.  c 
Anon.  I  Ventr.  259.     PuUen  v.  Birbeck,  i  Ld.  Raym.  718.     12  Mod.  t,s5'  S.C.[| 

II  If  the  execution  were  laid  upon  lands  which  did  not  belong  Gilb.Execut. 
to  the  conusor,  or  had  been  sold  before  the  judgment,  antiently,  44- 
th  e  elegit  would  have  put  the  party  out  of  possession,  and  driven 
him  to  his  assise  or  ejectment ;  because,  being  a  stranger  to  the 
judgment  and  execution,  he  could  not  traverse  the  execution. 
But,  as  it  was  thoiight  hard  on  such  executions  to  turn  strangers 
out  of  possession,  the  practice  was  altered,  and  the  sheriff,  in-  Tidd*s  Pr. 
stead  of  actual^  delivers  only  legal  possession  of  the  moiety  of  1075.  aEq. 
the  lands ;  and  if  the  plaintiff  do  not  enter,  as,  it  seems,  he  may  by  ^^  ^^'  ^^^' 
virtue  of  the  elegit^  he  must  proceed  by  ejectment,  in  which  an  ^  Taunt.  202. 
examined  copy  of  the  judgment-roll  (^),  containing  the  award  of  Marsh. 54a. 
the  elegit  and  the  return  of  the  inquisition  is  evidence  of  his  title,  (0  Ramsbot- 
without  proving  a  copy  of  the  elegit^  and  of  the  inquisition.  ||         h^"^t^  M  &S 

567.    But  see  Gilb.  Ev.by  Loft,  10,  ir.    Running.  Eject.  117.    Lill.  Pr.  Reg.  689.  contra. 

If  the  sheriff,  on  an  inquisition  upon  an  elegit,  returns  the  Lev.  i6c. /x?r 
defendant  to  have  twenty  acres  in  Dale,  and  twenty  acres  in  ^"^'^^Y"^d^^ 

Sale, 
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Needham;  but  Sale,  and  delivers  the  twenty  acres  in  Sale  for  the  moiety  of  the 
vide  Sid.  239.    whole,  all  is  void,  for  he  ought  to  deliver  a  moiety  of  the  twenty 
acres  in  each  vif      - ^ -i  -  ^ 


iKeb.  8j8. 


e  n  u  .     .     c*v.*^o  ..X  v,«^ ,  and  this  may  be  avoided  m  evidence  m  eiect- 

S.  C.  butnot  1  T_^  r      4.1      1      J  "^ 

S.  P.    [And  it  nient  brought  tor  tiie  lands. 

hath  been  adjudged  that  the  sheriff  is  not  bound  to  deliver  a  moiety  of  each  particular  tene- 
ment and  farm,  but  only  certain  tenements,  &c.,  making  in  value  a  moiety  of  the  whole. 
D«nn.  V.  Earl  of  Abingdon,  Dougl.  473,     r  Burt.  Pr.  Exch.  289,] 


Cro.  Eliz.  482- 
Huvtv.Co2an. 


Hard.  23.  Sec. 
And.  27.   The 
Attorney-Ge- 
neral V.  An- 
drews. 


Gilb.  Execut. 
'56. 


Cro.  Eliz.  584. 
Palmer  v. 
Humphry. 
4C0.74.  S.C. 


Cro.  Eliz.  584. 
See  Gilb.  Ex- 
ecut. 2S' 


2  Inst.  395. 
8  Co.  171. 
Dalt.Sh.  137. 


Gilb.  Execut. 
33- 


Cro.  Eliz.  584- 


If  A,  and  B,  recover  severally  against  C,  and  A.  sues  out 
execution,  and  has  a  moiety  of  CVs  land  delivered  to  him  on  an 
elegit,  and  then  B.  sues  out  an  elegit,  he  can  only  have  a  moiety 
of  the  lands  which  remained  with  C,  after  tli€  first  extent,  and 
not  the  whole  delivered  to  him. 

But,  if  A,  acknowledges  two  judgments  to  B.  and  in  the  same 
term  he  takes  out  two  elegits ;  on  the  one  he  may  have  one 
moiety  of  ^.*s  lands  delivered  to  him,  and  on  the  other  the  other 
moiety,  and  he  is  not  restrained  to  a  moiety  of  a  moiety,  for  in 
judgment  of  law  the  whole  term  is  but  one  day. 

[On  lending  money,  therefore,  if  the  lender  take  two  several 
bonds  and  warrants  of  attorney,  one  for  a  part,  and  the  other 
for  the  residue  of  the  money,  and  enter  up  two  several  judgments 
thereon,  of  the  same  term,  he  may  take  the  whole  of  the  de- 
fendant's lands  under  them.] 

If,  upon  an  inquest  taken  upon  an  elegit,  the  jury  find  that 
the  party  was  possessed  of  a  term,  which  commenced  the 
2  &  3  Ph.  &  Mar.,  when  in  truth  it  commenced  the  3  &  4  Ph.  & 
Mar.,  and  the  sheriff  sells  the  term  according  to  the  value  found 
by  the  jury,  the  execution  is  void,  for  the  sheriff  has  only  au- 
thority to  sell  or  extend  such  things  as  are  found  to  be  the 
party's ;  but  in  this  case  the  inquest  finding  6ne  thing,  and  the 
sheriff  selling  another,  the  inquest  does  not  warrant  the  sale. 

But,  if  the  inquest  had  found,  that  he  was  possessed  of  such 
land  for  terms  of  divers  years  adhuc  vent,  which  they  had  ap- 
praised at  so  much,  without  shewing  the  certain  beginning  or 
determination  thereof,  it  had  been  well  enough ;  for  they  shall 
not  be  compelled  to  fin4  a  certainty,  not  having  means  to  be 
informed  thereof. 

Upon  an  elegit  the  sheriff  may  either  extend  a  term  for  years, 
that  is,  may  deliver  a  moiety  thereof  to  the  plaintiff  as  part  of 
the  lands  and  tenements  of  the  defendants,  or  may  sell  it  abso- 
lutely as  part  of  his  personal  estate- 

II  If  a  term  for  years  be  extended,  and  valued  at  a  x:ertain 
value  in  gross,  and  delivered  to  the  plaintiff^  and  the  debt  be 
more  than  levied  out  of  the  profits  of  other  lands  and  of  the 
term,  yet  he  shall  not  account  for  the  profits  of  the  term,  nor 
deliver  up  the  same,  because  he  had  it  at  a  stated  price  by  the 
elegit,  and  the  lands  and  the  tenements  were  only  for  the  re- 
mainder of  the  debt,  and  therefore  the  profits  of  them  will  only 
go  towards  satisfying  such  remainder,  and  for  these  last  profits 
only  the  plaintiff  shall  be  answerable.  Therefore  some  of  the 
books  say,  that  a  chattel  or  term  for  years  may  be  sold ;  which 
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is  true  in  one  sense,  viz.  tbat  it  may  be  sold  to  the  plaintiff  for 

the  price  settled  by  the  jury ;  and  if  the  defendant  tenders  the  Comyn  v. 

money  to  the  sheriff,  or  to  the  court,  before  actual  delivery  by  Brandlyr^. 

tlie  sheriff,  such  goods  are  saved,  and  if  afterwards  deUvered,  ^^^^t  *73» 

he  shall  be  entitled  to  his  audita  querela :  but,  if  there  is   no 

tender  made,  the  property  of  the  goods  is  altered  by  the  delivery 

of  the  sheriff,  and  the  plaintiff  may  dispose  of  them  under  the 

judgment. 

But,  if  a  writ  of  error  be  brought,  and  the  judgment  re-  Gilb.  Execut. 
versed,  the  goods  in  specie  shall  be  restored,  and  not  the  value;  34- 
but  upon  a  fieri  facias,  the  value  and  not  the  goods  in  specie. 
And  the  reason  of  the  difference  is,  that  on  the  feri  facias  the  Anon.  Moore, 
sheriff  is  to  sell  to  any  buyer,  but  in  the  elegit  he  is  only  to  de-  J73-  Goodver. 
liver  to  the  plaintiff;  therefore  when  the  writ  of  error  has  re-  ^' J^""^'  leU, 
versed  the  judgment,  in  the  one  case  the  defendant  is  to  be  paid  j^*  g^* 
the  money,  in  the  other  to  be  restored  to  the  goods  themselves;  Anon.Dy.363. 
for  he  is  to  have  what  he  has  lost  by  the  writ  as  it  was  awarded,  Bathurst's 
wliich  in  the  case  of  a  fieri  facias  was  the  money,  but  in  the  ^^^^*  Ibid,  m 
e)egit,  the  goods  themselves  delivered  over  to  the  plaintiff.  q^^^'  264. 

Palmer's  case,  4  Co.  74.    Anmer  and  Luddington*s  case,  a  Leon.  92.  Hoe's  case,  j  Co.  90.  b. 

But,  if  a  term  be  delivered  per  rafiotiabile  extentum,  at  an  an-  Gilb.  Execat. 
nual  value,  and  not  at  a  value  in  gross,  then  the  plaintiff  is  ac-  zs- 
countable  for  all  the  profits  he  receives  out  of  the  term  upon 
such  extent ;  and  if  he  receives  the  debt  out  of  such  term  before 
it  expires,  the  defendant  shall  be  restored  to  the  term  itself.  || 

Also,  it  seems  that  a  {a)  rent-charge  may  be  extended  on  an  Moore,  32. 
elegit,  for  the  word  land,  which  is  made  subject  to  the  execution,  (a)  But  a  rent- 
includes  {b)  all  hereditaments  extendible ;  and   in  this  case  the  ddivered  on 
party   may  distrain   and  avow  for  the   rent,  though  the  tenant  an  elegit  as  li- 
never  attorned ;  for  the  law  creating  his  estate  gives  him  all  berum  tene- 
means  necessary  for  the  enjoyment  of  it.  mentum.   Cro. 

(b)  But  the  office  of  filazer  cannot  be  extended,  for  a  man  shall  not  have  execution  of  that 
wnich  he  cannot  assign,  though  he  may  have  of  this  an  assize,  nt  delibero  tenemento.  Dyer,  7. 
pi.  10. 

II  So  of  a  reversion ;  for  though  the  words  of  the  elegit  are  Gilb.  Execut. 
medietatem  omnium  terrarum  et  tenevientorum  prcedictorum  de  qui-  38,  39-  ^^o. 
bus  proedicto  die  anno  regni  nostri  primo,  quo  die  judicium  prce^  Abr.  47^. 
dictum  reddilum  fuit^  vel  unquam  postea  fuit  seisitus  pradictus  B,       '  ^^* 
sine  dilatione  liberqri  facias ;  yet  the  intent  of  the  writ  extends 
to  whatever  lands  and  tenements  were  actually  vested  in  the  de- 
fendant ;  because  the  statute  is  medietatem  terrce,  which  extends  to 
reversions,  and  these  are  comprized  under  the  name  terrce,  since 
they  are  lands  returning  to  the  defendant,  when  the  particular 
estate  ceases;  and  therefore,  though  this  was  formerly  disputed, 
the  latter  resolutions  have  settled  the  law  to  be  so.!| 

Land  in  ancient  demesne  upon  an  elegit  may,  by  the  sheriff,  Hob.  47, 
be  delivered  in  execution,  because  the  title  01  the  land  is  not  -♦  {"^^-  *7°* 
directly  put  in  plea  in  the  king's  court.  Moore^air. 

II  By  Browflf.iSH. 
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li  By  29  Car.  2.  c.  3.  §  10.  it  is  enacted,  that  "  it  shall  be  law- 

*'  f'ul  lor  every  sheriff  or  other  officer,  to  whom  any  writ  or 

"  precept  is  directed,  at  the  suit  of  any  person  or  persons,  of,  for, 

*'  and  upon  any  judgment,  statute,  or  recognizance,  to  do,  make, 

"  and  deliver  execution  unto  the  party  in  that  behalf  suing  of 

''  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 

^'  ments,   as  any  other  person  or  persons  are  in  any  manner 

"  seised  or  possessed  in  trust  for  him  against  whom  execution  is 

"  so  sued,  like  as  the  sheriff  or  other  officer  might  or  ought  to 

"  have  done,  if  the  said  party,  against  whom  execution  is  so 

{a)  An  equity    "  sued  had  been  seised  {a)  of  such  lands,  &c.,  of  such  estate  as 

of  redemption  «  tj^^y  ^re  seised  of,  in  trust  for  him  at  the  time  of  the  said  exe- 

thou^^hTegal     "  cution  sued ;  [h)  which  lands,  &c.,  by  force  and  virtue  of  such 

assets,  cannot    "  execution  shall  accordingly  be  held  and  enjoyed  freed  and 

be  taken  in       "  discharged  from  all  incumbrances  of  such  person  or  persons 

execution  on    <c  ^s  shall  be  so  seised  or  possessed  in  trust  for  the  person  against 

t|us  statute. ^^^  "  whom  such  execution  shall  be  sued.     And  if  any  cestui  que 

land,  3Br.Ch.  "  ^^^'^  ^vi^  die,  leaving  a  trust  in  fee  simple  (c)  to  descend  to 

Rep.  478.  "  his  heir,   then  and  in  every  such  case  such  trust  shall  be 

iVes.Jun.        (c  deemed  and  taken,  and   is  hereby  declared   to  be  assets  by 

B^rdonv  "  descent;  and  the  heir  shall  be  liable  to  and  chargeable  with 

Kennedy,         "  the  obligation  of  his  ancestor  for  and  by  reason  of  such  assets, 

3  Atk.  739.       "  as  fully  and  amply  as  he  might  or  ought  to  have  been,  if  the 

{b)  These         u  estate  in  law  had  descended  to  him  in  possession,  in  like 

tlie  tfme  of       "  manner  as  the  trust  descended."  II 

the  said  execution  sued,"  are  holden  to  refer  to  the  seisin  of  the  trustee ;  and  therefore  if 
he  has  conveyed  the  lands  by  the  direction  of  the  cestuy  que  trust  before  execution,  though 
seised  in  trust  at  the  time  01  the  jiidijment,  the  lands  cannot  be  taken  in  execution.  As, 
where  a  judgment  was  obtained  against  a  centxiy  que  trusty  who  afterwards  borrowed  a  sum  of 
money,  and  the  trustee  by  his  direction  mortgaged  the  estate  to  the  lenders,  and  an  etegit 
being  taken  out  upon  the  judgment,  and  a  moiety  of  the  estate  mortgaged  being  extended 
and  delivered  to  tne  plaintiff,  he  brought  an  ejectment,  and  the  question  was,  whether  he  had 
any  title  by  virtue  of  this  statute ;  and  after  argimicnt  it  was  determined  by  Mr.  Justice  Tracey^ 
that  the  execution  was  not  good ;  and  Sir  Edward  Northey  said,  that  ever  since  the  act  such 
construction  had  been  thought  agreeable  to  it,  though  he  did  not  know  it  had  ever  been  judi- 
cially determined  ;  and  a  case  was  mentioned  by  Mr.  Justice  Tracey  from  Mr.  Serjt.  Cheshire's 
notes,  where  this  opinion  seemed  to  have  been  allowed  by  I^ord  Trevor,  and  was  not  contra- 
dicted by  the  court.  Hunt  v.  Coles,  Com.  Rep.  246.  The  same  point  is  recognised  by 
Comyns  C.  B.  Dig.  tit.  Execution  (C.  14.).  (c)  An  equitable  interest  in  a  term  of  years  is  not 
assets  within  this  statute,  which  extends  only  to  a  trust  of  lands  in  fee,  and  it  of  course  cannot 
be  taken  in  execution  under  a  fieri  facias.  Scott  v.  Scholey,  8  East,  467.  Metcalf  v.  Schole)-, 
aN.R.461. 

3  Co.  9.  Co.  But  the  statute  which  gives  the  elegit,  extends  not  to  copyhold 
Cop.  149-         lands,  for  then  the  lord  would  have  a  tenant  brought  in  upon  him 

without  his  admittance  or  consent. 
Gilb.Exec.39.      [An  advowson  in  gross  cannot  be  extended  on  an  elegit,  be- 
But  qiu  and      cause  a  moiety  cannot  be  set  out  by  the  sheriff  nor  can  it  be 
andCrTkl? ^   valued  at  any  certain  rent  towards  payment  of  the  debt. 
359. 

Gilb.Execut.        Neither  doth  an  elegit  lie  of  the  glebe  belonging  to  an  ecclesi- 
40.  Jenk.ao;.  astical  benefice,  or  of  the  chwrch-yard,  for  these  are  each  solum 
pi.  36.    3  Bo5.  ^Q  consecratum,! 
&  Full.  3^7.  -■ 

llBut 
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W  But  it  is  sSaid,  that  the  lands  of  a  bishop  may  be  extended  on  Dalt.  Shcr. 
an  elegit,  136. 

So  may  the  wife's  lands,  whicli  the  husband  has  during  the  Id.  ibid. 
coverture.il 

[A  question  having  arisen  in  the  Court  of  Chancery,  whether,  3  Atk.517. 
upon  an  elegit^  the  plaintiff  could  be  allowed  interest  beyond  -A-^o'-iao- 
the  penalty  of  a  judgment.  Lord  Harchzicke  was  of  opinion,  ^.^  ' 
that  at  law,  upon  a  judgment  entered  up,  the  penalty  is  the 
debihim  rectiperatum,  and  the  stated  damages  between  the  parties; 
but,  if  the  creditor  does  not  take  out  execution  against  the  per- 
son of  the  debtor,  or  his  personal  estate,  but  extends  the  lands 
by  elegit,  which  the  sheriff  does  only  at  the  annual  value,  and 
much  below  the  real,  the  creditor  holds  qiwusque  debitum  satis- 
factum  ftifrit,  and  at  law,  the  debtor  cannot  upon  a  writ  ad 
comptitnndum  insist  upon  the  creditor's  doing  more  than  account 
for  the  extended  value ;  but,  if  the  debtor  comes  into  a  court  of 
equity  for  relief,  that  court  w^ill  give  it  him  by  obliging  the  cre- 
ditor to  account  for  the  whole  he  has  received,  and,  as  a  person 
who  comes  for  equity  must  do  equity,  will  direct  the  debtor  to 
pay  interest  to  the  creditor,  even  though  it  should  exceed  the 
principal.  And  he  said,  he  remembered  very  well,  upon  Ser- 
jeant Whitaker^s  insisting  before  Lord  Chancellour  C(/a:per,  that 
this  \\ould  be  repealing  the  statute  of  Westminster ;  his  Lord- 
«hip  said,  he  would  not  repeal  the  statute,  but  he  would  do  com- 
plete justice,  by  letting  the  creditor  carry  on  tlie  interest  upon 
liis  debt,  as  he  was  to  account  for  the  whole  he  had  received.] 

3.   Of  the  Capias  ad  Satisfaciendum. 

This  writ  lay  only  at  common  law,  in  case  of  the  king  {a\  who  |j(a)Ithasbeen 
by  his  prerogative  might  have  execution  of  the  body,  goods,  and  aTcommon  ^^ 
lands  of  his  debtor;  but,  by  the  statute  of  Martini  dge,  c.  23.  it  is  law  for  the 
enacted,  that  if  bailiffs,  who  ought  to  make  account  to  their  subject  in 
lords,  do  withdraw  themselves,  and  have  no  lands  nor  tenements  trespa^  w  <•/ » 
whereby  they  may  be  distrained;  then  they  shall  be  attached  by  Bu't^thouah  ^* 
their  bodies,  so  that  the  sheriff  in  whose  bailiwick  they  be  found,  this  was  by°very 
shall  cause  them  to  come  to  make  their  account.     H  But  the  capias  high  authority, 
in  execution  is  not  given  by  this  statute ;  it  respects  only  mesne  9^^  ^?°"^^- 
process,  and  no  capias  at  all  is  given  by  it :  it  only  ordains  an  ^hether"the^ 
iittachment  per  corpus  of  the  absconding  bailiff  to  compel  him  to  capiasy  which 
make  his  account.     But  by  a  later  accomptant  act,  St.  W.  2.  or  then  issued  in 
13  E.  r.  c.  1 1.,  in  all  cases  of  servants,  bailiffs,  chamberlains,  and  ^^^?  species  of 
all  manner  of  receivers,  \m\\o  vf ere  hownd.  ad  compotum  i^eddendttfn^  anyotherThan 
it  is  ordained,  that  when  the  lord  of  servants  of  that  kind  shall  the  capias  pro 
assign  them  auditores  compoti,   and  they  are  found  in  arrear ; /«^,  which  was 
their  Ixnlies  shall  be  arrested,  and  they  shall  be  sent  on  testi-  imposed  for 
mony  of  such  auditors,  and  delivered  to  the  next  gaol  of  the  \^^  J^gS;  ° 
king  in  those  parts,  there  to  be  kept  by  the  sheriff  or  gaoler  peace,whether 
in  ferris  et  siib  bond  custodid  at  their  own  expence  untri  they  the  capias  ad 
shall  have  satisfied  all  arrears,  qtmisque  dominis  sids  de  arre^  sattsfaciendum, 
ragiis  plenarie  satisfecerint.     If  any  one  so  delivered  to  custody  then* known.  ^ 

complain 
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I  am  not  complain  that  the  auditors   have  charged   him    with    receipts 

aware  that  which  never  came  to  his  hands,  and  have  not  allowed  him  rea- 
traTeoftWs  sonable  disbursements,  and  can  find  friends  who  will  become 
writ  in  our  manucaptors  lor  him,  and  undertake  to  bring  him  before  the 
early  writers,  barons  of  the  exchequer,  he  is  to  be  delivered  to  them ;  and  the 
and  it  would  sheriffj  in  whose  prison  he  shall  be,  is  in  that  case  to  give  notice 
bmrobable  ^^  ^^^  ^^^^  ^"  appear  at  some  certain  day  before  the  barons  of  the 
that  the  exchequer  with  his  rolls  and  tallies  by  which  he  made  his  account, 

course  of  pro-  and  in  the  f)resence  of  the  barons,  or  auditors  whom  they  shall 
ceeding  was,  assign,  the  account  is  to  be  rehearsed,  and  justice  done  between 
pray"er  ol"  the  ^^^  parties,  so  that  if  the  receiver  be  found  in  arrear,  he  is  to 
plaintiff,  to  be  sent  to  the  Fleet-prison.  If  he  fly,  si  diffiige7'it,  and  will  not 
detain  the  de-  come  to  account,  he  is,  sictU  in  aliis  statutis  continelur,  that  is, 
^^°t?^n  under^"  ^^^^^^^^'^  ^"  ^*^c  statute  of  Marlbridge,  to  be  distrained,  if  he 
the  capias  pro  ^^^^  ^^J  ^^ing  whereof  distress  can  be  made,  ad  7>enie?idum 
fine  until  he  coram  justitiaiiis  ad  compotum  suum  redde?idum  ;  and  if  upon  ap- 
had  satisfied  pearing,  he  be  found  in  arrear,  and  cannot  immediately  pay,  he 
thet^^^^"^  is  to  be  committed  to  gaol  as  before  is  mentioned.  If  he  fly,  and 
the  king  m  '  ^^  ^^^  certified  by  the  sheriff'  that  he  is  tio7i  inventusy  he  is  to  be 
this  case  so  demanded  from  county  to  county  till  he  be  outlawed.  The  per- 
far  indulging  son  imprisoned  for  such  matter  is  to  be  irreplevisable,  and  the 
Ji  t  t'^^rk*'  ^  sheriff*  is  enjoined  not  to  permit  him  to  go  at  large  either  upon 
his  fine  for  the  ^  ^^^^  oi  replegiare  or  otherwise,  without  the  assent  of  the  lord, 
breach  of  his  on  pain  of  answering  to  him  for  the  damages  he  has  sustained 
peace,  until  by  such  servant,  according  to  the  amount  he  can  make  out  per 
iiadbl!ersltis-  V^^^^f^^^h  to  be  recovered  in  an  action  of  debt.  * 
fied  for  the  damage  which  he  had  suffered  by  the  act.  See  Gilb.  Execut.  76,  77.  The 
instance  referred  to  by  Lord  Coke  from  an  old  record  of  14  E.  3.  where  a  defendant  was 
discharged  by  an  order  of  court  from  a  capias  in  execution,  because  he  was  of  so  advanced  an 
i»ge,  quod  pcenavi  imjyrisonamenti  siibire  non  potuit,  gives  some  countenance  to  this  conjecture. 


*  In  an  intemperate  pamphlet  entitled  "  Liberty  vindicated  against  Slavery," 
originally  published  in  1646,  and  re-published  by  Wilkie  in  17 71,  it  is  insisted, 
that  imprisonment  for  debt  is  unlawful,  for  that  the  act  of  13  E.  i.  c.  11.  is 
contrary  to  Magna  Charta,  and  therefore  repealed  by  the  4a  E.  3.  which  con- 
firms the  Great  Charter  in  all  points,  and  declares,  that  if  any  statute  be  viade 
to  the  contrary ^  it  sludl  be  null;  and  the  act  of  13  E.  i.  being  void,  the  subse- 
quent acts  which  give  the  capias^  as  referring  to  it,  and  founding  themselves 
upon  it,  must  be  void  also.  But  as  a  repeal  of  any  former  acts  this  clause  in 
the  4a  E.  3.  is  wholly  inoperative;  the  statutes  intended  to  be  repealed  not 
being  particularly  set  fortn. 

The  question  was  raised  again  in  the  year  1770,  and  a  Mr.  James  StepJien, 
who  was  in  execution  for  debt  in  the  King's  Bench  prison,  was  brought  up 
into  the  Court  of  King's  Bench  by  habeas  corpus^  in  order  that  the  legality 
of  his  imprisonment  might  be  inquired  into  :  but  he  had  retained  no  counsel ; 
and  though  Lord  Mansfield  intimated  to  the  bar,  that  if  any  gentleman  had 
a  doubt  on  the  subject,  or  thought  it  at  all  arguable,  the  court  were  ready  to 
hear  him,  yet  no  one  offered  to  speak :  the  case  was  considered  as  too  desperate 
for  gratuitous  services,  and  Mr.  Stephen  was  remanded  without  any  argument. 
He  afterwards  procured  a  writ  of  habeas  corpus  returnable  in  the  Court  of 
Common  Pleas,  where  he  was  heard,  he  says,  with  great  indulgence,  but  that 
the  judges  declined  giving  any  reason  why  he  should  be  confined,  or  any 
relief,  because  he  was  not  charged  with  any  action  in  their  court.  The  fate  of 
these  applications  produced  an  angry  and  ill-digested  pamphlet  by  Mr.  Stephen, 
taking  much  the  same  course  of  reasoning  with  that  oi  li^d* 
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The  action  in  which  he  had  been  taken  in  execution  was  trespass  w  et  armis,  and  not  diebt,  as 
<Vo-frf  erroneously  states  it,  (Cro.  Ja.  356.)  and  the  authority|assuincd  by  the  court,  and  the  ex- 
pression porna  imprisoiiamcntiy  would  seem  to  chew  that  the  writ  under  which  fee  was  i» 
execution  was  merely  the  capias  pro  fine.     See  also  23  Ass,  24.  b.  pi.  43. 

Altliough  the  statute  of  Adon^Biirncl^  11  E.  i.  (which  was 
enforced  by  13  E.  i.  st.  3.)  had  given  the  capias  in  a  statute 
merchant,  yet  it  is  on  this  last  accomptant  act  that  all  the  sub- 
sequent statutes,  which  extend  the  use  of  the  capias^  in  actions 
merely  civil,  arc  grounded;  for  they  all  refer  to  it  either  medi- 
ately or  immeciiately. 

The  statute  of  25  E.  3.  c.  17.  refers  expressly  to  it,  directing 

that  such  process  shall  be  made  in  a  writ  of  debt  and  detinue  of 

chattels,  and  taking  of  beasts,  by  writ  o(  capias,  and  by  process 

of  exigent  by  the  sheriff's  return,  as  is  used  in  a  writ  of  accompt, 

si  come  est  wstV  ni  hi ef  cT accompt :  the  statute  of  19  H.  7.  («)  c.  9.  (a)  This  sta- 

onacts,  that  like  process  be  had  in  actions  upon  the  case  as  well  tute  was  made, 

sued  and  hanging,  as  to  be  sued  in  the  King's  Bench  or  Com-   »^L^Y'J^^^^ 

mon  Pleas,  as  in  actions  of  trespass  or  debt :  and  by  the  statute  g^ys,  for  a 

of  23  H.  8.  c.  14.,  like  process  is  to  be  had  in  actions  of  trespass  rapacious  pur- 

upon  the  5th  R.  2.  as  in  a  common  action  of  trespass  at  the  pose;  for  by 

common  law,  and  like  process  is  to  be  had  in  every  writ  of  ^^'^"^'"g  ^^e 
.  ,  ^.  •  r  J  1  a.  capKu,  process 

annuity  and  covenant,  as  m  an  action  01  debt.  ofoutlawry 

was  consequently  extended,  knd  upon  outlawry  the  goods  of  the  defendant  became  the  pro- 
perty of  the  crown,  4  Comm.  429.  But,  with  a]l  dei'erence  to  the  learned  Judge,  it  would 
seem  rather  to  have  been  the  natural  conseouence  of  the  great  extension  about  this  time  of 
the  actioii  on  the  case.  —  Where  the  capias  lies  in  mesne  process,  there  after  judgment  the 
writ  of  capias  ad  satisfariendum  lies,  3  Co.  la. ;  for  the  above  statute  in  accompt  having  givea 
it  generally  "  si  dij/'ugerity*  which  is  as  well  in  mesne  process  as  after  judgment,  and  the  other 
statutes  having  given  it  in  the  same  manner  as  it  was  in  accompt;  if  there  be  a  capias  in 
mesne  process,  there  will  also  be  one  after  judgment.  Gilb.  Execut.  69,  70.  Properly  speaking, 
then,  tlie  writ  oC capias  ad  satisfaciendum  cannot  be  sued  out  against  any  but  such  as  were 
liable  to  be  taken  upon  the  former  capias.  3  Comm.  414.  49  E.  3.  2.  Br.  tit.  Exigent  4* 
Capias^  pi.  54. ;  and  therefore  it  lies  not  in  actions  real,  a  H.  6.  Br.  tit.  Executions,  pi.  12. 
Fitzh.  tit.  ExeciUiony  164.  And  the  capias  in  mesne  process  not  issuing  in  debt  till  after  sum- 
mons, attachment,  and  three  distringases,  if  the  defendant  appeared  on  the  distringas^  si  non 
diffugerity  so  as  to  make  the  capias  necessary,  he  was  not  liable  to  a  capias  ad  satisfaciendum 
on  the  judgment.  49  E.  3.  2.  O.  N.  B.  39.  And  the  reason  Mhy  a  capias  was  not  allowed 
against  an  archbishop,  bishop,  abbot  or  prior,  nor  against  an  earl  or  baron,  was,  that  it  was 
presumed  that  such  persons  must  have  sufficient  whereby  they  might  be  distrained.  O.  N.  B, 
39.     II  H.  4. 15.     26  H.  8.  7.     Br.  tit.  Executions,  pi.  I. 

By  23  H.  8.  c.  15.,  4  Ja.  i.  c  3.,  and  8  &  9  W.  3.  c.  1 1.,  this 
writ,  as  well  as  all  other  executory  process,  is  given  to  defendants 
for  the  recovery  of  their  costs,  where  the  plaintiffs  are  non- 
suited, or  have  a  verdict  or  judgment  on  demurrer  against 
them.  II 

On  this  writ  the  sheriff  cannot  take  bail,  nor  can  he  return,  Ro.Abr.  904. 
that  the  party  was  rescued,  for  he  may  take  the  'posse  comitatus ;  Cro.  C:^r.  240. 
and  therefore  if  he  returns,  that  the  party  was  rescued,  an  action  ^"^*  ^'^'  ^^' 
lies  against  him  for  the  escape,    or  a  new   capias   against  the 
party,  for  an  ineffectual  execution  is  as  none. 

II  So,  if  before  the  return-day  of  the  writ,  he  receives  the  mo-  Slackford 

ncy  due  from  his  prisoner,  and  thereupon  liberates  him  before  ^'/^^^f"'^, 
u    u  -J    V  •         .•  r    X-        ^     i\         ^  '   .'£c   1      •  14  East,  468. 

he  has  paid  it  over  m  satisfaction  to  the  plaintiii,  he  13  answer- 

VoL.  IIL  Cc  '       able 
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able  as  for  an  escape ;  and  his  return  under  the  common  rule  o 
cepi  corpus,  and  that  he  detained  the  prisoner  until  he  satisfiec 
him  (the  sheriff),  the  levy  money  indorsed  on  the  writ,  whicl 
he  had  ready,  as  commanded,  <$^c.  is  of  no  avail. 

In  point  of  form,  this  writ  must  pursue  the  judgment  (a) 
therefore  on  a  judgment  against^ several  defendants,  it  must  in- 
clude them  all.  (b) 

(b)  Clark  V.  Clement,  6  T.  R.  526. 

The  writ  must  be  signed,  as  well  as  sealed;  and  must  b 
tested  and  returnable  in  term-time,  in  like  manner  as  the  ^e? 
facias. 

By  13  Car.  2.  St.  2.  c.  2.  §  6.  "  in  all  actions  of  debt,  and  othe 
*'  personal  actions,  and  also  in  all  actions  of  ejectment,  depend 
<*  ing  by  original  writ  in  the  Courts  of  King's  Bench  and  Com 
"  mon  Pleas,  after  any  judgment  obtained  therein,  there  nee< 
"  not  be  fifteen  days  between  the  teste  and  return  of  any  writ  0 
*'  Jieri  facias  or  capias  ad  satisfaciendum ;  nor  shall  the  wan 
"  thereof  be  assigned  lor  error." 

By  §  7.  "  this  act  is  not  to  extend  to  any  writ  of  capias  ad  sa 
*'  fis/acietidum  whereon  a  writ  of  exigent  after  judgment  is  to  b 
*'  awarded,  nor  to  a  capias  ad  salisfacicndum  against  the  defend 
*'  ant  in  order  to  make  any  bail  liable." 

But  a  capias  ad  satisfaciendum  in  B.  R.  returnable  out  of  tern 
is  not  void  as  against  the  bail,  though  it  may  be  set  aside  by  tin 
principal  on  motion  for  irregularity. 

Though  the  writ  should  regularly  be  returnable  on  a  genera 
return-day,  or  on  a  day  certain,  in  like  manner  as  the  former  pro 
ceedings ;  yet,  where  an  attorney,  having  sued  by  attachmen 
of  privilege,  was  nonsuited,  and  afterwards  taken  upon  a  capia 
ad  satisfaciendum  returnable  on  a  general  return,  the  Court  o 
Common  Pleas  held  it  to  be  well  enough  ;  for  that  the  suit  wa 
quite  at  an  end,  the  attorney  had  no  day  in  Court,  and  had  los 
his  privilege  to  have  the  process  returnable  on  a  day  certain. 

U  a  man  enter  into  a  recognizance  in  the  Chancery,  or  Com 
mon  Pleas,  or  into  a  recognizance  on  a  writ  of  error  from  th< 
King's  Bench  to  the  Exchequer  Chamber,  no  capias  will  lie 
The  reason  is,  from  the  tenor  of  the  recognizance,  which  is  onb 
to  run  by  way  of  execution  on  the  lands  and  chattels,  and  th< 
scire  facias  revives  the  obligation  according  to  the  tenor  of  it; 
apd  though  the  statute  of  25  E  3.  gave  a  capias  in  debt,  yet  ii 
did  not  give  a  new  execution  on  that  lecognizance,  and  therefore 
the  execution  continues  as  it  was  at  common  law. 

But  in  the  King's  Bench,  a  capias  lies ;  because  the  personj 
there  are  supposed  to  be  conmiitted  on  some  .criminal  })rosecu- 
tion,  and  therefore  when  they  arc  bailed  out,  the  undertaker  ie 
liable  in  the  same  manner  the  prisoner  was,  and  therefore  since 
the  capias  lies  against  the  prisoner,  it  lies  against  the  person  whc 
undertakes  to  bail  him. 

On  a  recognizance  taken  by  virtue  of  the  statute  of  3  Ja.  c.  8 
made  perpetual  by  3  Car.  c.  4.  54.  on  bringing  writs  of  error. 
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it  seems,  no  ca-pias  lies,  though  taken  in  the  King's  Bench ;  for  mpra.  Mooret 
tliis  is  not  bailing  a  prisoner  in  their  own  Court,  but  by  virtue  274. 
of  the  statute,  which  gives  no  capias.  \\ 

Of  the  Fieri  facias  and  Levari  facias. 

Th^Jieri facias  QX\di  levari  facias  are  judicial  writ3  which  lay  at  (a)  HThls  \% 
the  common  law.  [a)     The  feri facias,  on  which  the  goods  and  certainly  the 
chattels  of  tlie  debtor  only  could  be  taken  in  execution,  took  its  *^°,^J^  o"  our 
name,    as  my  Lord   CoX<f  (Z>)  observes,    from  the  words  of  the  iaw3>ooks; 
writ,  quod ^fie^i facias  de  bonis  et  catallisy  S,r. ;  but  on   the  IfX'ari  and  as  Glan- 
facias  the  sheriff  was  commanded  quod  de  (c)  ierriset  catallis  ip-  vUle  and 
sins  A.  In'ari facias,  4rc.  ^-~ 

about  execution  in  personal  actions,  theie  Ls  no  dire*;t  authority  either  to  contradict  or  sup- 
port this  opinion.  It  seems,  however,  doubtful,  whetlier  these  writs  eo  nomine  are  of  such 
ancient  date;  and  it  is  not  improbable,  that  the  latter  might  have  obtained  both  its  name  and 
existence  from  the  words  of  the  statute  of  W.  2.  13  E.  i.  c.  18.  by  which  it  was  enacted,  thait 
when  a  debt  was  recovered  or  acknowledged,  or  damages  adjudged  in  the  king's  court,  the 
plaintiff  should  have  his  election  either  to  have  a  writ  quod  viceconies  Fieri  Faciat  de  terris  et 
catallis;  or  one  commanding  qnod  viceconies  liber  et  ei  omnia  calalla  debitoris  {cxceptis  bobuSy  et 
affris  ca niece)  et  Meoietatem  Terr.t.  Suje.,  qiiousque  debitumfuerit  levatuviper  rationabile pre^ 
iium  vel  extentnm.  From  the  mere  penning  of  this  statute,  the Jteri facias  appears  as  much  a  new 
regulatiou  as  the  medietatem  terra.  It  is  probable,  that  the  distringas  per  terras  et  catalla^  which 
was  the  mesne  process  in  personal  actions,  was  the  process  of  execution  likewise.  The  legis- 
lature seem  to  nave  an  eye  to  this  process  in  the  terms  de  'terris  et  catallis.  But  the  writ  of 
Ji'eri  ('<'''"''  '^roperly  so  called,  never  contained  any  thing  de  terris.  This  defect  is  supplied  by 
th«  .  v.     Thus  these  two  writs  reach  all  the  objects  that  could  be  touched  by  the  old 

proc.  -  ^.^trittgas;  and  were  with  that  view,  perhaps,  framed  after  this  act,  if  not  upon 
the  autiiority  of  it.  2,  Reeves's  Hisuof  die  Lnw,  vol.  a.  187II.  (6)  Co.  LitL  290.  b.  3  Co.  11. 
(c)  But  the  sheriff  cannot,  by  force  hereof,  meddle  with  the  debtor's  lands,  so  as  to  sell 
or  deliver  them  to  the  creditor  in  satisfaction  of  the  debt,  but  may  collect  the  debt  out 
«f  the  profits  of  the  land,  as  the  corn  or  grass  growing  thereon,  or  out  of  the  rents  payable 
to  the  debtor.  Godb.  ago.  Plow. 441.  a.  Finch,  loi.  Comb.  470.  And  vide 'i  Inst.  453.  what 
shall  be  counted  the  issues  of  tlie  land.  |{It  should  seem,  that  a  levari  facias  ought  not  to 
is§ue  for  a  fee-farm  rent,  but  that  the  proper  remedy  is  by  distress.  Lupton  v.  Barker,  Bunb 
348.11 

The  sheriff,  on  these  writs,  cannot  deliver  a  furnace  annexed  ^  H.  7. 13.^ 
to  a  freehold  in  execution;  for  though  the  writs  give  the  sheriff  Office  of  Lx-. 
authority  to  levy  the  debt  upon  the  goods  and    chattels  of  the  Owen^,'  70. 
debtor,  and  this  is  indeed  a  chattel;  yet  they  do  not  give  the  yButithath 
sheriff  any  authority  to  break  or  disunite  anything   from  the  been  holden, 
freehold,  which  he  cannot  do  unless  particularly  empowered  by  ]^^\^^  ^^°th*" 

^''^^^*  trader,  being 

an  under-tenant,  for  the  convenience  of  his  trade  puts  up  vat:?,  coppers,  partitions,  and  pave* 

1  the  backside,  &c.;  ujKJn  di  fieri  facias  against  him,  the  slieritf  may  take  them  in  execution  in 
like  manner  as  the  lessee  himself  might  have  reuioved  them  diu^g  the  term.     Secihy  where 

:  ?uch  trader  makes  hearths  and  cliimney-pieces  to  complete  the  house,  and  not  for  the  conve- 

:  niency  of  his  trade,     i  Salk,  368.     Per  Holt  C.  J.  at  Nisi  Prius.|| 

Nor  has  the  sheriff,  by  force  hereof^  any  authority  to  sell  an  I>alt.  Sh.  145. 

f  estate  for  {d)  life,  which  being  a  freehold  can  no  more  be  af-  3  Co.  i^. 

fected  by  tliese  writs  than  any  other  estate  of  inheritance;  but  ^  mil^^"\  it 

he  may  dispose  of  {e)  leases  for  years,  which  are  but  chattels,  i^  said  to  have 

l?e  they  of  ever  so  long  a  continuance.  been  admitted, 

'  -  that  since  the 

ttatute  19  Car.  2.  c.  3.  an  estate  pur  anter  vie  may  be  sold  by  the  sheriff  on  a  fieri  facias. 

C  c  3  W  But 
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(e)  But  if  the  sheriff'  on  'a  fieri  facias  yells  a  lease  or  term  of- a  house,  he  cannot  turn  the 
lessee  out  of  possession,  but  the  veiidee,  in  such  case,  must  bring  his  ejectment,  a  Show. 
Rep.  85.  per  Cjur.  [Hiismust  be  understood  of  a  forcible  expulsion ;  for  it  hath  been  deter- 
rijined,  that  under  si  fieri  faciasy  the  sheriff  may  justify  expelling  the  defendant  'peaceably ^  in 
other  words,  if  the  defendant  will  consent  to  go  out,  the  sheriff  may  put  the  vendee  in  pos 
session.    Taylor  v.  Cole,  ^  T.  R.  292.] 

Cro.Eliz.  584.  If  the  sheriff,  reciting  that  the  defendant  hath  a  term  for 
4  Co.  74.  years,  sells  it  by  virtue  of  Viji,fa,^  this  sale  is  good  ;  for  it  can- 

Palffior'scase.  jjot  be  intended  that  the  sheriff  should  certainly  know  the  be- 
ginning and  end  of  the  term. 
4  Co.  74.  a.  But,  if  undertaking  to  recite  it,  he  mistakes,  arid  sells  the 

term,  it  is  a  void  sale,  unless  there  be  general  words,  all  the  in- 
terest, Sfc,  of  the  defendant  therein. 

4  Co.  74.  a.  But  a  term  cannot  be  extended  without  shewing  the  certainty 

thereof,  because  after  the  debt  paid  the  party  is  to  have  his  term 
again  if  any  pari  thereof  remains. 
Ta»lor  V.Cole,       \\xi   pleading  tlie  taking  of  a  term  nndet  3.  Jieri  facias^  it  is 

5  T.  R.  292.     sufficient  to  state,  that  the  party  was  possessed  of  »  certain  in- 

terest in  the  residue  of  a  certain  term  of  years.] 
Sulk.  568.  If  ^ne  be  tenant  for  years  without  impeachment  of  waste,  and 

?Ljieri  facias  come  out  against  him,  the  sheriff  cannot  cut  down 
and  sell  timber ;  for  the  tenant  had  only  a  pcnoer  so  to  do,  and 
no  interest,  as  he  hatli    in  standing  corn,  which,  upon  a  ^m 
facias  against  him,  the  sheriff  may  sell, 
^'orl.v. Twine,       A  person  had  an  aiumity  fur  twenty-one  years  granted  by 
Cfo.  Ja.  78.      Queen  Elizabeth^  payable  by  her  Teceiver  of  her  court  of  wards, 
which  upon  a^.,/«.  upon  a  judgment  against  the  grantee  was 
extended  and  sold  ;  and  it  was  resolved  the  extent  and  sale  was 
good;  for  being  an  annuity  certain  for  years  certain,  and  payable 
by  the  receiver,  it  is  in  nature  of  a  rent-charge  for  twenty-one 
years,  and  is  grantablc  over  and  vendible,  ana  not  like  an  an- 
nuity which  chargeth  the  person  only. 
3  C*.  12.  Also,  on  these  writs  the  whole  personal  estate  is  liable  to  exe- 

^^^  ^HltC^l^'  cution,  except  wearing  apparel ;  but  it  hath  been  (a)  said,  that, 
per    0      .  .    if  the  pantyJiatli  two  gowns,  the  sheriff  may  sell  one  of  tliem. 
Francis  V.  [But  notliing  can  be  taken  in  execution  which  cannot  be  sold, 

Naih,  Ca.  as  deeds,  writings,  money,  bank-notes,  <5r.  The  courts  have 
^^'^^kri^ht  ^  therefore  refused  to  order  the  sheriff  to  retain  ih  satisfaction  of  a 
Cnddie,9Ea8t,  Present  writ  of  ^m  facias  money  or  bank-notes  which  he  had 
48.  before  received  for  the  use  of  the  defendant  in  discharge  of  an 

execution  levied  by  the  defendant  against  another  person,  and 
Fieldhouse  v.  which  the  sheriff  had  not  paid  over.  So,  they  have  refused  to 
510.  An  order  ^^^ain  in  the  sheriff's  hands  the  surplus  of  a  former  execution 
to  tins  effect  against  the  defendant  at  the  suit  of  the  «ame  plaintiff,  for  the 
was  made  in  purpose  of  satisfying  a  new  executioR.] 
Arniistead  v. 
Philpot,  Dougl.^ji.,  but  it  was  by  consent. 

Gilb^Execut.       The  absolute  property  of  the  goods  must  b»  in  the  debtor; 
120  BroTdt?'  ^^^  therefoipc,  if  the  sheriff  takes  the  goods  of  a  stranger,  though 
Trelpas3,99.     ^^^  plaintiff  abbures  him  they  are  the  defendant's,  he  is  a  tres- 
passer ; 
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passer;  for  he  is  obligetl,  at  his  peril,  to  take  notice  whose  the  Farr v. New- 
goods  are,  and  for  that  purpose  may  impanel  a  jury  to  inquire  JJ^^"*^  ^•^' 
in  whom  the  property  of  the  goods  is  vested.     JjAnd  this  may  be  6  x.*  r^  g'jj. 
given 'in  evidence  to  shew  that  x\\q  sheriff  has  not  acted  mali*  (a)  Glossop  v. 
ciously.(a),  and  will  mitigate  damages  in  an  action  of  trespass  l'ole,3M.&S. 
against  him  for  taking  the  goods  of  a  third  person  (b) :  and  as  it  is  JIsqv^  p 
not  a  proceeding  immediately  from  the  court,  but  merely  to  in-  ^{^ 
<iemnify  the  sheriff  in  making  his  return  to  the  writ,  the  court  (c^  Roberts  v. 
will  not  set  aside  the  inquisition  of  a  jiu-y  summoned  by  the  sheriff  Thomas,6T.R. 
to  inquire  in  whom  the  property  of  goods  seized  by  him  under  a  /  ?:  j-  ^ 
fieri  facias  is  vested,  (r)     But  this  proceeding  is  not  conclusive  Earner  aH.BI. 
in  any  ease;  for  inquests  of  office  are  always  traversable;  and  437. 
therefore  an  inquisition  by  the  sheriff's  jury  to  ascertain  to  whom  (^)  Glossop  v. 
the  property  of  goods  taken  under  a /Vr/\/flrc/ars  belonged,  though  ^<^1®>  S  ■^^-«^' S. 
found  in  favour  of  A,^  is  not  admissible  evidence  in  an  action  of  ^    * 
trover  for  the  goods  brought  by  A.  against  the  sheriff  (^) :  nor  is 
such  an  inquisition  admissible  for  the  sheriff  (c)  in  an  action  on. 
the  case  against  him  for  a  false  return  oi  nulla  hona,^ 

Nor  can  the  sheriff  take  in  execution  goods  pawned  or  gaged  Bro.  tit. 
for  debt,  nor  goods  demised  or  letten  for  years,  nor  goods  dis-  ^^^^^^''  *^* 
trained  (jT),  I|  nor  goods  before  seized  upon  an  execution  {^),  un-  in^^narelnoJ 
less  the  first  execution  were  fraudulent  (^),  or  the  goods  were  not  (/)  Tull/  y\ 
legally  seized  under  it.|l  (/)  Peachey,H.  . 

iT,G,^.  cited 
in  4  T.  R.  640.     (g)  Backhurst  v.  Clinkard,  i  Show.  173.     (A)  Rice  v.  Serjeant,  7  Mod.  3  7. 
(i)4T.R.65i. 

In  trespass  the  sheriff  justified,  that  by  virtue  of  (^)  2l  fieri  facias  Cro.  Eliz.  431. 
out  of  the  Exchequer  for  the  queen's  debt,  he  took  the  plaintiff^s  Hil.3  7Eli2. 
beasts,  being  levant  and  coiichant  upon  the  land  of  the  dfebtor,  *  ^^^^*  p^""- 
and  sold  them  for  the  queen's  debt;  and  adjudged,  that  it  was  show.  Ren 
not  lawful,  for  they  were  not  to  be  sold  as  the  gomls  of  the  1 74.  4  X.  R  • 
debtor  (/),  but  they  might  have  been  distrained  for  the  queen's  (>ao. 

cattle  01  a. 
stranger  being  levant  and  couchant  upon  the  land  of  a  person  outlawed,  may  be  taken  by  vii- 
tuc  (S  a  levari  facias  for  the  king;  for  this  writ  commands  the  sheriff  to  levy  this  duty  out  of 
the  issues  and  profits  of  the  land,  and  these  cattle  being  levant  and  couchant  are  issues ;  and 
were  it  otherwise,  it  would  be  in  the  power  of  the  party,  by  agisting  his  lands,  to  defeat  the 
king  of  the  benefit  of  the  outlawry;  but  for  this  vide  Salk.  395. .  Skin.  618.  Comb. 469. 
Ld.  Raym.  305.  Salk.  408.  pi.  4-  5  Mod.  109.  Carth.  441.  Corny ns,  51.  la  Mod.  178. 
Raym.  17.  Hard.  loi.  (/)  That  as  to  this  point  it  must  be  a  mistake  of  the  printer;  for  that 
the  beasts  may  be  taken,  and  not  sold,  is  a  contradiction.  Skin,  619.  But,  as  to  the  prin- 
cipal point,  the  case  is  good  law,  being  on  a/ierifacias,  which  gives  the  sheriff  power  to  dis- 
pose of  the  goods  and  chattels  of  the  debtor  only.    Comb.  470. 

[And  as  the  sheriff  cannot  tak^  the  goods  of  a  third  person,  TiddVPr.. 
so,  if  the  defendant  becomes  bankrupt  before  the  delivery  of  the  1046.    i  Lc^. 
writ  to  the  sheriff,  or,  as  it  seems,  before  it  is  actually  executed,  J^73-    ^  Ld. 
the  sheriff  cannot  legally  take  or  dispose  of  them,  after  notice  of  an^dsce^sEo. 
the  act  of  bankruptcy,  and  of  a  commission  sued  out  or  docket  Ca,  Abr.jSx 
struck :  for  by  Holt  C.  J.  if  a  writ  of  execution  be  delivered  to 
the  sheriff  against  A*,  who  becomes  bankrupt  before  it  is  exe- 
cuted, the  execution  is  superseded ;  consequently,  the  property 

C  c  ^  of 


390 


EXECUTION, 


of  the  goods  is  not  absolutely  bound  by  the  delivery  of  the  writ 

to  the  sheriff. 
(fl)  I  Bl.  Rep.         gy^  ]f  ^jjg  sheriff  seize  and  sell  the  goods,  before  he  has  notice 
820*/*       ^^    ^^  an  act  of  bankruptcy,  he  is  excused  {a),  and  if  he  sell  them 
{b)  I  BniT.  ac.  after  such  notice,  though  he  may  be  sued  in  trover  (b),  yet  he  is 
I  Bl.  Rep.  6S'    not  liable  to  an  action  of  trespass,  (c) 
(.)iT.|l.475. 

An  execution  taken  out  against  the  goods  of  a  bankrupt  after 
his  certificate  is  signed,  but  before  it  is  allowed,  is  good. 


CuUen  V. 

Meyrick, 

iT.R.  361. 

and  see  i  Bl.  Rep.  400 


Keatly  v. 
Eagleton, 
E.  24  O.  3- 
K.B.   Tidd*8 
Pr.  1047. 

Lister  v.  Mun* 
flell,  iB.^&P. 

417- 


fl  And  where  a  defendant  was  taken  in  execution  under  similar 
circumstances,  and  paid  the  debt  and  costs  to  the  sheriff,  the 
Court  on  application  refused  to  relieve  him. 

But,  \^  ti  ^ fieri  facias,  issued  against  a  bankrupt  before,  be  not 
executed  till  after  his  certificate  obtained,  the  court  will  order 
tlie  goods  to  be  restored,  even  though  he  has  not  pleaded  the 
certificate;  and  if  any  thing  be  alleged  to  invalidate  the  effect  of 
the  certificate,  it  will  direct  a  trial  on  a  plea  of  bankruptcy.  H 

In  an  action  against  the  husband,  the  sheriff  cannot  take 
under  a  Jieri  facias  gooils  vested  in  trustees  before  marriage,  for 
the  benefit  of  the  wife. 


Cadogan  t. 

Kenrett, 

Covrp.  432- 

.Tarinan  v. 

WoUoton,  3  T,  R.  618.     See  Underwood  v.  Mordant,  a  Vern.  139 


I  E.  Ca.  Abr. 
148.  8T.R. 
531.  and  see 
6  East,  257. 
-jT.R.  6i«. 
'8T.R.82. 

4T.R.638, 

Smith  V. 
Ploracr, 
15  East,  607. 


11  Nor,  it  seems,  where  so  vested  by  settlement  after  marriage, 
if  made  in  pursuance  of  a  prior  agreement,  or  for  a  good  and  va- 
luable consideration,  and  without  fraud.  But,  if  the  settlement 
is  fraudulent,  or  the  husband  is  suffered  to  carry  on  the  trade 
intended  for  his  wife,  and  bis  possession  is  not  consistent  with 
the  deed,  the  goods  are  not  protected. 

A  term  vested  in  the  wife  before  marriage,  to  which  the  hus- 
band is  entitled  in  her  right,  may  be  taken  in  execution  for  his 
debt. 

If  a  tradesman  supply  a  married  woman,  living  apart  from 
her  husband,  with  furniture  Aipon  hire,  he  does  not  thereby  di- 
vest himself  of  the  present  right  of  property  in  such  goods,  the 
married  woman  being  legally  incapable  of  acquiring  it  by  any 
contract ;  and  therefore  if  the  sheriff  take  those  goods  in  exe- 
cution at  the  suit  x)f  the  husband's  creditor,  trover  lies  by  the 
tradesman. 

A  mere  equitable  interest  can  in  no  case  be  taken  in  exe- 
cution. 


Scott  V. 

Scholey, 

5?  East,  467. 

Metcalfv.  Scholey,  a  N.  R.  461.    Burdon  v.  Kennedy,  3  Atk.  739.    Lyster  v.  Dolland,  3  Br- 

Ch.  Rep.  480.     I  Ves.  Jun.  431.  S.  C. 


Dawson  v. 

V/ood, 

3  Taunt.  256. 


Where  the  plaintiff,  who  had  purchased  a  public  house,  for 
which  he  could  not  himself  obtain  a  licence,  because  he  resided 
in  another  tavern,  put  -B.,  an  insolvent  person,  into  the  house 
as  his  servant,  to  keep  it  for  himj  and  supplied  him  with  money 

to 
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to  ptiy  for  the  licence,  which  was  granted  to  B. ;  it  was  holdeiv 
by  three  Judges  against  Mamfeld  C.  J.  that  the  sheriff  was  nor 
entitled  to  take,  under  an  execution  against  B.,  the  plaintiiFs 
liquors  and  chattels  in  the  house  committed  to  B/s  custody.  || 

[In  an  action  against  an  executor  for  his  own  debt,  the  goods  Farr  v.  Ncw- 
of  the  testator,  in  the  hands  of  the  defendant,  cannot  be  taken  man,  4  T.  11. 
in  execution.]  ^*^' 

II  But,  where  an  executrix  used  the  goods  of  her  testator  as  her  Quick  v. 
own,  and  afterwards  married,  and  then  treated   them  as  the  Staines,  i  B-  * 
goods  of  her  husband,  she  was  not  permitted  to  object  to  their  j^'  p^V,  ^  '^P' 
being  taken  in  execution  for  her  husband's  debt.  ||  S.  C. 

[If  there  are  two  co-parceners  of  goods,  and  a  judgment  is  Heydon  v» 
given  against  one  of  them,  the  sheriff,  on  a  Jierl  facias  on  this  Heydon, 
judgment,  must  seize  all,  because  their  moieties  are  undivided  ;  ?cee  jack  ^  v 
for  if  he  seize  but  a  moiety,  and  sells  that,  the  other  co-parcener  Butler,  a  Ld. 
will  have  a  right  to  a  moiety  of  that  moiety;  but  he  must  seize  Raym.  871. 
the  whole,  and  sell  a   moiety  thereof  undivided;  so   that  the  PoRev.Har- 
Tendee  will  be  tenant  in  common  with  the  other  partner.  .      ^^^'  Mmi^ott 

T.  Shaw,  Comb.  Rep.  277.  Fox  v.  Hanbury,  Cowp.  449.  Eddie  v.  Davidson,  Dougl.  6jo. 
Parker  v.  Pistor,  .3  B.  &  P.  a88.    Chapman  v.'  Koops,  Id.  289.] 

Upon  a  writ  of  fi,  fa,  the  sheriff  cannot  {a)  deliver  the  goods  Cro.  EHz.  504. 
of  the  defendant  to  the  plaintiff  in  satisfaction  of  his  debt,  but  Jf^^^^a^^* 
the  goods  are  to  be  sold,  and  the  money  in  strictness  is  to  be  judged.  Lutvr. 
{b)  brought  into  court.  589.  s.  P.— 

It  is  otherwise  on  an  elegit >  Sir  T.  Rajm.  346.  Where  a  sheriff  after  a^.  fa.  delivered  to 
him  pays  the  plaintiff  out  of  his  own  money,  it  is  made  a  question  by  Hobarty  wiiether  the 
sheriff  may  levy  the  money  on  the  defendant.  Hob.  207.  [a)  Though  they  cannot  be  de- 
livered to  the  plaintiff*  they  may  be  sold  to  him.  Comb.  452.  Admitted  to  be  the  practice 
to  make  a  bill  of  sale  of  the  goods  to  the  plaintiff.  Carth.  419.  [But,  though  such  be  the 
practice,  it  is  not  part  of  the  duty  of  the  sheriff  to  execute  a  bill  of  sale  to  the  plaintiff  at  an 
appraised  value,  nor  is  he  compellable  to  do  so,  though  he  even  promise  it.  For  this  might 
be  very  inconvenient  and  highly  injurious  if  it  were  allowed.  The  legal  and  proper  mode  of 
compelling  a  sale  b)-  the  sheriff,  where  he  makes  delay  or  refuses,  is  by  writ  oi  venditioni  ex- 
jjonas;  upon  which  he  must  return  the  money  into  court.  Cameron  v.  Reynolds,  Cowp.  406.I 
(I  For  by  Holt  C.  J.  if  the  sheriff  seize  goods  to  the  value,  and  return  it,  he  is  bound  to  find 
buyers.  Clark  v.  Withers,  6  Mod.  293.  2  Ld.  Raym.  1075.  S.  C.  But,  where  the  sheriff 
returned  to  a  writ  of  venditioni  exponas^  that  part  of  the  goods  levied  remained  in  his  hands 
for  want  of  buyers,  the  Court  of  C.  B.  refused  an  attachment  against  him.    Leader  v.  Dan- 

vers,  I  Bos.  &  Pull.  359.  Qu.|j But  the  sheriff,  though  he  pays  the  plaintiff  out  of  his  own 

money,  cannot  keep  the  goods  to  his  own  use,  for  the  authority  by  which  he  acted  was  to 
sell  the  goods.     Noy,  107.      Lutw.589.    (l))  For  it  is  not  of  record  without.     Godb.  147.- 

But  the  law  seems  otherwise ;  for  thougli  the  writ  be  ila  quod  liabeas,  &c.  yet  the  sheriff 

may  return  that  he  hath  paid  the  money  to  tiie  plaintiff.   2  Show.  Rep.  87.   3  Lev.  204. 

If  the  defendant  die  after  the  execution  awarded,  and  before  it  Cro.  Eliz.  181., 
be  served,  yet  it  may  be  served  upon  his  goods  in  the  hands  of  Mod.  188.S.P, 
his  executor  or  administrator  [c) ;  for  by  the  execution  awarded  ^  J^pp^* , . 
the  goods  are  bound,  and  the  slieriff  need  not  take  notice  of  his  ^/os  dearly  so 
^eath,  ,  before  the 

29  Car.  2.  i>  3. 
when  the  goods  were  bound  from  the  teste  of  the  writ;  but  by  this  statute  they  are  bound 
only  from  the  time  of  delivery  of  the  writ  to  the  sheriff:  but  even  since  the  statute,  the 
execution  seems  good  in  this  case,  for  the  statute  was  made  for  the  benefit  of  strangers, 
"who  might  have  a  title  to 'the  goods  between  the  teste  of  the  writ  of  execution  and  time  of 
the  delivery  thereof  to  the  sheriff,  aud  not  for  the  benefit  of  the  party,  or  his  executors  or 

C  c  4  admini- 
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administrators.  |]Ho«ghton  v.  Rusliby,  Skin.  257.  Comb.  32-  S-  C.  Anon,  a  Ventr.  nS. 
Springer  v.  Sornerville,  JSunb.  271.  Dr.  Needham's  case,  cited  ibid,  in  the  note,  and  also  Gill 
V.  Parsons,  gited  ibid.,  and  in  i  B.&P.572.  notes,  and  7  T.  R.  21.  notes;  Robinson  v.Tonge, 
2  P.  Wms.  399.  3d  Res.  and  Lord  Winchelsea's  case,  ibid.  note.  Hence,  if  a  fieri  facias  be 
tested  before  the  defendant's  death,  thougli  not  delivered  to  the  sherifl'  and  executed  till 
after,  the  execution  is  regular.  Waghornc  v.  Langmead,  iB.  &P.  571.  Bragner  v,  Lang- 
mead,  7  T.  R.  ao.  The  case  of  Walker  v.  Drawater,  3  Anstr.  680.  coiUr.  was  decided  on  n 
nisconceptiou  of  what  passed  in  B.  R.  in  the  case  of  Heapv  v.  Purvis,  6  T.R.  368.;  for 
there  the  plaintiff  did  not  sue  out  execution  on  a  day  prior  to  the  death  of  the  defendant,  so 
that  it  might  have  legal  relation  back,  but  the  execution  sued  out  after  the  death  bore  teste 
on  a  day  posterior  to  the  defendant's  death,  and,  consequently,  was  irregular,  (j 

Salk.52z.^cr  So,  if  the  plaintiff  die,  the  execution  does  not  abate,  and -the 
^«''-  sheriff  may,  notwithstanding,  proceed  in  it,  because  the  sheriff 

has  nothing  more  to  do  with  the  plaintiff;  for  the  writ  com- 
mands him  to  levy  and  bring  the  money  into  court,  which  the 
plaintiff's  death  does  no  way  hinder :  besides,  an  execution  is  an 
entire  thing,  and  cannot  be  superseded  after  it  is  begun. 

5.  Of  the  Habere  facias  Seisinam  and  Possessionem. 

Bro.  Seisin,  7.  The  habere  facias  zehinam  and  2^ossessionem  are  judicial  writs, 
14.30.  Dalt.  which  (a)  lie  for  the  seisin  and  possession  of  lands  and  tene- 
Sheriff,  254,  ments :  the  first  is  in  real  actions,  where  the  freehold  is  recovered ; 
(a)  But  where-  the  last  is  founded  on  the  (b)  eject  lone Jimtce^  in  which  the  party 
ever  the  writ  is  to  be  restored  to  the  possession  of  his  term  of  which  he  was 
demands  land,  ousted :  the  seisin  or  possession  on  these  writs  is  usually  per- 
tSnes^ncer-^  formed  by  the  sheriff,  by  delivering  the  party  who  recovers,  a 
tain,  the  de-  twig,  bough,  clod,  Sfc,  of  the  land  ;  or  if  it  be  of  an  house,  by 
niandant,  after  delivery  of  the  ring  of  the  door,  ^x. 
judgment,  may 

ci.ter  or  distrain  before  any  seiin  delivered  to  him  by  the  chcrifT,  upon  a  writ  o{  habere  facias 
aeidnam.  Co.  Litt.  34.  b.  ||Upon  a  recovery  of  a  reverbion,  common,  &c.  that  lie  in  grant, 
the  rccoveror  is  not  in  possession  until  execution,  entrj',  or  claim.  Co.  94.b.  97.  b.  106. b. 
Moore,  141.  Keilw.  io8.||  (b)  For  the  recovery  of  the  possesion  in  ejectment,  vide  tit. 
JEljectment, 

6  Co.  51.  a*  To  a  writ  of  habere  facias  seisinam^  the  sheriff  cannot  return, 

that  another  is  tenant  of  the  land  by  right,  for  of  this  there  can 
be  no  issue  talven  between  them,  and  the  sheriff  lias  nothing  to 
do  but  to  execute  the  king's  writ. 
Eo.Abr.  663.         A  man  recovers  several  houses  in  an  assise,  and  after  the  te- 
nant reverses  the  judgment  in  a  writ  of  error,  and  a  writ  issues 
thereupon  to  the  sheriffi    to   put  him  in  possession  of  those 
houses :  in  this  case,  though  the  terretenants  are  strangers  to  the 
recover}^  and  therefore  ought  not  to  be  ousted  without  a  scire 
facias;  yet,  if  the  sheriff'  executes  the  writ,  and  so  puts  them 
out  of  possession  by  virtue  of  it,  he  is  no  disseisor ;  for  he  acts 
under  the  authority  of  the  Court,  which  he  is  sworn  to  obey, 
under  the  penalty  of  being  fined,  if  he  does  not. 
Ro.Abr.  664.         ^^^^  same  law  in  all  cases,  where  execution  is  of  a  judgment 
Floyd  and         wherein  the  demand  is  made  of  a  thing  certain  ;  but,  if  an  ex- 
Bcthel.  ccution  is  to  be  executed  without  mentioning  any  thing  in  par- 

ticular, there,  the  sheriff  J  at  his  peril,  ought  to  make  execution 
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of  the  thing  in  demand,  otherwise  he  will  be  a  disseisor,  for  he 
is  obh'ged  to  take  notice  of  the  thing  in  demand. 

(D)  Where  the  Party  shall  be  concluded  by  the 
Election  of  one  of  them,  and  what  further  Re- 
medy he  has  when  he  has  not  received  entire 
Satisfaction  on  his  first  Writ,  and  this,  either 
against  the  Party  or  SherifT. 

Tll^HEN  the  plaintiff  has  judgment,  he  has  it  in  his  election  a  Ro.  Abr. 

to  sue  out  what  kind  of  execution  he  pleases;  but  he  can-  475-  Hob. 60. 
not  regularly  take  out  two  different  executions  on  the  same  judg-  *  Xaunt^^ 
ment  (a),  nor  a  second  of  the  same  nature,  unless  upon  failure  (o)||A  plaintiff 
of  satisfaction  on  the  first.  may  taSkc  out 

two  different 
writs  of  execution  upon  the  same  judgment  at  the  same  time,  and  execute  which  he  pleases; 
l>ut,  if  he  has  once  begun  to  execute  one  of  tliem,  he  is  bound  by  such  inceptive  execution, 
and  cannot  sue  out  another,  until  the  first  has  been  returned ;  although  he  may  have  with- 
drawn his  execution  under  that  wnit.     Miller  v.  Farnell,  2  Marsh.  78.II 

Therefore,  if  the  plaintiff,  upon  a  judgment  or  {b)  recogni-  Bro.  Elegit. 
zonce  at  common  law,  sues  out  an  elegity  he  c^i  have  no  capias  ad  ^5-  Ro.  Abr. 
satisfaciendum  afterwards  to  take  the  body,  because  he  hadi  de-  ^9^.    Hob.  a. 
termined  his  choice  by  that  writ  to  the  goods  and  chattels,  and  a  «^[    -  Co.  87. 
moiety  of  the  land,  which  being  entered  upon  the  record,  he  is  Cro.  Ja.  338. 
thereby  estopped;  and  though  he  takes  but  an  acre  of  land  in  ^C.  6  Co.  46. 
execution,  yet  it  is  held  a  satisfaction  of  the  debt,  be  it  never  so  ^^f^'^^^' 
great,  because  in  time  it  may  come  out  of  it.  Comb.  23 a. 

{b)  But  on 
statutes  merchant,  staple,  and  recognizances  in  nature  of  statutes  staple,  body,  goods  and 
lands,  being  all  liable  by  the  several  acts  of  parliament  that  create  these  securities,  the  conu- 
see  may  take  all  at  once  or  at  different  times ;  so  that  if  he  extends  the  lands  first,  he  may 
afterwards  take  the  body.    Hob.  60.    a  Ro.  Abr.  475. 

But,  though  the  plaintiff  cannot  take  out  a  second  elegit  after  Hob  3.    Cro. 

the  first  is  returned,  executed,  and  filed;  yet,  if,  upon  the  first,  Ja.  339*  II And 

the  sheriff  returns  ?u7iii,  the  plaintiff  may  sue  out  a  second.  ^?l^  ^^  ^." 

'  *  •'  determined  in 

Beacon  v.  Peck,  i  Str.  aa6.  and  Lancaster  v.  Fielder,  a  Ld.  Raym.  1451.II 

So,  where  in  debt  on  a  judgment  of  2000/.  the  defendant  Glascock  v. 
pleaded  that  the  plaintiff  had  sued  three  several  elegits  on  the  said  Morgan,  ad- 
judgment into  several  counties,  on  one  of  which  the  sheriff  re-  J""ged^Lev. 
turned,  that  he  had  levied  of  the  defendant's  goods  500/.;  on  465. 496.  <c6. 
demurrer  it  was  adjudged,   ist.  That  this  e/^^eV  being  executed  69a.  Sid.  184! 
on  the  goods  of  the  party  only,  the  plaintiff  was  not  precluded  S.  C.  and 
by  his  election  thereof  from  any  benefit  he  had  at  the  common  *  j^^^2h".'\. 
law,  by  any  nice  construction  of  the  word  elegit  of  the  statute  of  there  ^aid    "* 
Westm.  2,  which  intended  to  give  a  farther  remedy  than  there  that  the  court 
was  at  common  law,  and  that  the  action  well  lay,  otherwise  the  was  divided, 
statute  would  be  a  trap  to  catch  persons,  and  not  a  remedy  to  help  ^^^^^'^-^  ^^^  . 
them  to  their  debts,     idly.  That  if,  as  objected,  any  lands  were  take"out^any 
extended  on  the  other  two  elegits  which  wtre  not  returned,  the  new  execu- 

dcfcndaut  tion.    ||The 
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same  point  defendant  ought  to  have  shewn  it  in  pleading.     3dly,  That  after 

has  been  ^.j^ jg  jg^y  ^^^  ^]^q  rroods,  he  might  extend  the  lands,  and  hold  them 

since  holden  ..i,  j  i  !^       •  i 

onthcautho-  till  debt  paid. 

rity  of  this  case  in  Hesse  v.  Stevenson,  i  N.  R.  133.  and  that  the  defendant  may  be  holden 
to  bail.|[ — But  it  is  held  by  my  Lord  Hobarf,  that  if  upon  an  e/egit  the  execution  be  on  the 
goods  only,  without  any  lands,  and  they  appear  not  to  be  sufficient,  the  party  may  have  a 
capias,  for  it  is  in  effect  but  2i  fieri faciasy  though  the  word  be  elegit.    Hob.  58. 

Gilb.JExec.50-      (I It  was  formerly  holden,  that  the  praying  of  an  elegit  on  the 
roll  was  a  bar  to  all  other  executions,  because  they  looked  upon 
that  writ  as    a   remedy,  and  if  the  party  once  elected  it,  they 
thought  that  coming  by  the  statute  instead  of  thejieri  facias^ 
he  could  never  afterwards  make  a  new  election,  and  recur  to  the 
Oo.  Jau  339.  Jleri facias.  And  this  Continued  even  to  my  Lord  Coke'?,  time,  who 
says,  that  the  good  clerk  never  enters  the  elegit  on  the  roll  until  he 
*  has  the  effect  of  his  execution ;  for  he  thought,  that  though  an  in- 
effectual remedy  was  chosen,  yet  it  barred  the  party  of  the  other 
writ*     But  they  then  held,  that,  if  there  was  a  judgment  in  C.  B. 
and  an  election  on  the  roll,  if  it  were  removed  by  error  into  the 
King's  Bench,  and  there  affirmed,  he  might  have  a  new  election, 
because  it  was  a  new  judgment  of  another  Court  where  the  debt 
was  recovered,  and   on  that  debitwn   in  curia  regis  rccuperaiuju 
he  had  never  made  any  election  before.     But  afterwards,  on  a 
nearer  consideration  of  the  statute,  they  came  to  a  resolution, 
that  it  was  not  the  election  of  the  elegit  on  the  roll,  but  it  wiu; 
the  return  of  the  lands  delivered  by  the  sheriff,  that  was  a  bar  to 
a  new  execution ;  and  therefore  if  ?^//«7  was  returned,  that  was  no 
bar,  which  is  plainly  .iccording  to  the  very  words  of  the  statute. 
So,  if  the  sheriff  returns  an  extent  of  the  goods,  and  7iihil  ns  to 
the  lands,  this  is  no  bar  to  a  new  execution  ;  because  the  words 
of  the  statute  are  omnia  catalla  dehitoris  Sf  medietatan  terra:  sua ; 
so  that  if  he  has  not  the  vtcdictatem  terra:,  which  is  the  new 
thing  that  was   to  be  delivered  on   the  elegit,  he  has  not  that 
which  the  statute  designed  should  be  the  bar  to  the  fieri  facias  ; 
for  the  delivery  of  the  gocxls  is  of  the  same  nature  with  ihcJuTt 
facias,    and  therefore  was   not  designed  to  come  in  place   oi 
it:  but,  if  lands  are  delivered,  though  of  never  so  little  value, 
that  will  be  a  bar,  because  the  sheriff'  has  delivered  the  moiety 
Knowles  v.       according  to  the  statute.     If  the  sheriff  returns  that  he  has  taken 
IfiT'^'iLeon   ^^9^^^^  ^^  ^^^  \^\^i\,  but  he  could  not  deliver  it  to  the  plaintiff; 
176.  S.C.   R.   lt>ecause  it  was  already  extended,  this  is  no  bar  to  a  new  exccu- 
Abr.  tit.  Exec,  tion,  for  he  does  not  deliver  the  lands,  which  are  the  only  bar 
(Y.) pi.  10.  S.C.  given  by  the  statute. 

Crawley  v.  If  there  are  several  judgments  against  two  upon  a  joint  and 

Lydeat,  Cro.    several  obligation,  and  the  plaintifi  nas  the  lands  of  one  of  them 
^*  ^^  '  extended,  and  the  extent   returned  of  record,  he  cannot  now 

have  a  capias,  or  any  execution  against  the  other ;  because  he 
has  satisfaction  according  to  the  statute  by  the  sheriff's  delivery 
of  the  lands.  So  far  was  this  carried  formerly,  that  if  the  lands 
delivered  to  him  under  the  elegit  were  afterwards  evicted,  he 
could  not  have  a  re-extent.  AH  that  he  was  entitled  to  was  a 
writ  of  ?iovel  disscisi?if  or  re-disseisin,  given  him  by  the  statute 
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of  Westminster.     But  he  has  now  by  tlie  statute  of  32  H.  8.  c.  5.  Snpra,  ^68. 
a  scire  facias^  in  which   there  mnst  be  forty  days   between  the  Gilb.  Exec, 
teste  and  return,  to  revive  the  judgment,  and  to  have  a  new  57»  58. 
execution.     But  this  must  be  where  all  the  lands  are  evicted ; 
for  if  part  only  is  evicted,  or  the  whole  but  a  for  time,  as  by  a 
prior  judgment,  so  that  the  extent  is  still  continuing,  there  is  no 
remedy  by  this  statute. 

If  a  man  has  an  elegit  for  lands,  which  is  served,  and  the  Gilb.  Exec, 
sheriff  dehvei-s  them  to  the  plaintiff,  it  was  long  doubted,  whether  sz-    Hunger 
he  should  have  an  elegit  into  another  county,  or  for  other  lands  iv  ^'^^^ 
in  the  same  county.     The  reason  of  this  doubt  was,  that  an-  R^Abr.  tit. 
cicntly  they  looked  upon  the  elegit  as  the  election  of  a  remedy,  Audita  Que- 
and    fcliercfore   when    it  was  once   executed    with    effect,    they  rela  (A^  pi.  6. 
esteemed  the  plaintiff  to  have  a  term  in  the  lands  for  satisfaction  ^j    *      ^  ^ 
of  his  judgment,    and   therefore  he  could  not   afterwards  sue  strowd  v. 
another  execution.     But  on  better  consideration  of  the  statute,  Keckwith, 
they  have  allowed  him  to  have  an  elegit  either  in  a  new  county.  Sty  I.  454. 
or  in  the  same  for  a  moiety  of  the  land  in  whatever  county  it  lies.  Foster  v.  Jack- 
80,  on  a  suggestion  that  the  detendant  has  more  lands  m  the  same 
county,  the  sheriff  can  extend  goods,  because  by  the  elegit  he  is 
to  deliver  ovinia  bona,  as  well  as  medietatem  terrce. 

If  an  elegit  be  returned  nihil  in  one  county,  the  plaintiff  may  Br.  Exec.  72. 
have  a  testatum  writ  of  elegit  into  another  county.     But  it  is  said,  ^^^\\  ^^' 
that  a  writ  of  elegit  must  be  actually  sued  out  and  returned  nihil  ^^^^  ^Cro.  Ja. 
by  the  sheriff  in  order  to  warrant'  a  testatum  elegit  into  another  ^46.*  Yelv. 
county;  for  if  several  writ^  of  elegit  be  awarded  on  the  roll  to   179. S.C. 
different  counties,  and  a  testatum  elegit  is  taken  out  to  one  of 
them,  grounded  on  a  supposed  elegit  issued  to  the  county  where  the 
venue  is  laid,  and  returned  nihily  when  in  truth  no  such  writ  was 
ever  sued  out,  the  testatum  elegit  is  erroneous ;  therefore  where 
there  are  several  writs  of  elegit  awarded  on  the  roll,  care  must  be 
taken  that  writs  of  elegit  only,  and  not  testatum  writs  be  issued. 

Though  ^Jiei'i  facias  ought  not  to  be  taken  out  during  the  ex-  Jeanes  \.  Wil- 
istence  of  a  capias  ad  satisfaciendum,  and  whilst  the  person  is  in  ^^"^>  ^  ^^^* 
custody  under  it;  yet,  if  it  be  so  taken  out,    it  is  not  void;  ^^^* 
though  the  Court  would,  probably,  set  it  aside  on  motion,  with- 
out putting  the  party  to   his  audita  querela.     The  sheriff  may 
therefore  justify  a  seizure  of  a  leasehold  estate  under  it,  and  con- 
vey a  good  title  to  such  estate  to  a  purchaser. 

So,  if  the  sheriff  sell  a  term   under  a  writ  of  feri  facias,  Doe  v.  Thorr, 
which  is  afterwards  set  aside  for  irregularity,  and  the  produce  of  i  M.&S.425. 
the  sale  directed  to  be  returned  to  the  termor,  the  latter  cannot 
maintain   an  ejectment  to  recover  his  term  against  the  vendee 
under  the  sheriff.  |1 

It  was  formerly  held  {a),  that,  if  a  person  taken  on  s.  capias  ad  Foster  v.  Jack- 
satisfaciendum  died  in  execution,  the  plaintiff  had  no  further  re-  son.  Hob.  52. 
niedy,  because  he  determined  the  choice  by  this  kind  of  execu-  CutterTs^  Cr 
tion,  which  affecting  a  man's  liberty,  is  esteemed  the  highest  and  ja.  136. '143. ' 
most  rigid  in  the  law.  Ro.  Abr.  903. 

Scd  contr. 
Blumfield*s  case,  5  Rep.  86.  b.    {a)  ||The  statute  of  James  (which  see  in  tbe  next  paragraph) 
treats  this  however  only  as  a  doubt;  for  the  body  is  merely  a  pledge  for  the  deBt ;  it  is  taken 
not  in  ^tisfaction,  but  ad  satixfacicmlum.    The  debtor  is  presumed  solvieot,  and  i:f  therefore 

coerced 
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coerced  of  his  liberty  until  he  makes  payment.  His  imprisonment  is  not  a  punishment,  but 
merely  a  means  of  getting  at  that  property  which  he  is  supposed  to  possess,  and  fraudulently 
withhold.  If  he  dies  in  prison  without  having  surrendered  his  property,  it  is  perfectly  con- 
ent  with  tWs  proceeding  that  a  new  writ  should  issue  attaching  immediately  upon  the  pro- 
perty.   The  judgment  of  the  court,  that  he  shall  pay,  is  still  unexecuted.]) 

But  now  by  the  21  Ja.  i.  c.  24.  "  Forasmuch  as  heretofore  it 
*«  hath  been  inucli  doubted  and  questioned,  if  any  person  being  in 
*'  prison  and  charged  in  execution  by  reason  of  any  judgment 
*'  given  against  him,  should  afterwards  happen  to  die  in  execution, 
"  whether  the  party  at  whose  suit,  or  to  whom  such  person 
"  stood  charged  in  execution  at  tlic  time  of  his  death,  be  for 
*'  ever  after  concluded  and  barred  to  have  execution  of  the 
"  lands  and  goods  of  the  person  so  dying :  and  forasmuch  as 
*'  daily  experience  doth  manifest,  that  divers  persons  of  suffi- 
*'  ciency  in  real  and  personal  estate,  minding  to  deceive  others 
**  of  their  just  debt,  for  which  they  stood  charged  in  execution, 
"  have  obstinately  and  wilfully  chosen  rather  to  live  and  die  in 
*'  prison,  than  to  make  any  satisfaction  according  to  their  abili- 
*'  ties ;  to  prevent  which  deceit,  and  for  the  avoiding  of  such 
**  doubts  and  questions  hereafter,  be  it  declared,  explained,  and 
*'  enacted.  That  the  party  or  parties  at  whose  suit,  or  to  whom 
*'  any  person  shall  stand  charged  in  execution  for  any  debt  or 
*'  damages  recovered,  his  or  their  executors  or  administrators, 
*«  may,  after  the  death  of  the  said  person  so  charged,  and  dying 
*'  in  execution,  lawfully  sue  forth  and  have  new  execution 
*'  against  the  lands  and  tenements,  goods  and  chattels,  or  any 
*'  of  them,  of  the  person  so  deceased,  in  such  manner  and  form, 
*'  to  all  intents  and  purposes,  as  he  or  they,  or  any  of  them, 
^'  might  have  had  by  the  laws  and  statutes  of  this  realm,  if  such 
"  person  so  deceased  had  never  been  taken  or  charged  in  ex- 
*••  ecution."  J 

"  Provided,  That  this  act  shall  not  extend  to  give  liberty  to  " 
**  any  person  or  persons,  their  executors  or  administrators,  at 
**  whose  suit  or  suits  any  such  jmrty  shall  be  in  execution,  and 
*'  die  in  execution,  to  have  or  take  any  new  execution  against 
''  any  the  lands,  tenements,  or  hereditaments  of  such  party 
*'  dying  in  execution,  which  shall  at  any  time  after  the  said 
*'  judgment  or  judgments  be  by  him  sold  bondjide,  for  the  payr 
^'  ment  of  any  of  his  creditors,  and  the  money,  which  shall  be 
*'  paid  for  the  lands  so  sold,  either  paid,  or  secured  to  be  paid, 
*'  to  any  of  his  creditors,  with  their  privity  and  consent,  in  dis^ 
*'  charge  of  his  or  their  due  debts,  or  some  part  thereof." 
Vigers  v.  Al-         [If  a  plaintiff  consent  to  the  defendant's  being  discharged  out 
drich,  4  Burr,    of  execution  upon  an  agreement,  he  cannot  afterwards  retake 
*'*Wthe^^^'^  him,  although  the  security  given  by  the  defendant  on  his  dis- 
1  T.  R.  55  7.      charge  should  be  afterwards  set  aside. 
Thompson  v. 
Bristow,  Barnce,  %o$»    Blackburn  v.  Stupart,  a  East,  243.    Tanner  v.  Hague,  7  T.  R.  420. 

Clark  V.  Cle-         So,  if  the  plaintiff  consent  to  discharge  one  of  several  defend^ 

mciit,  6  T.  R.  ants  taken  on  a  joint  capias  ad  satisfaciendum,  he  cannot  after- 

525.    Nadiir  y^ards  retake  such  defendant,  or  take  any  of  the  others.     Secus, 

Tvf  f^T*,>,  where  the  discbarge  of  one  is  by  act  of  law-] 

3liciut,l47.  o  ^  -*  If  'f 


(D)  Where  the  Party  shull  be  concluded^  S^t.  3^7 

U  A,  has  judgment  against  B,  and  he  takes  out  a  capias  ad  Wood  v.  Har- 
^atisfaciendum,  directed  to  the  sheriff  of  Middlesex^  who  directs  burn,Yelv.5a. 
his  precept  to  the  bailiff  of  the  liberty  of  the  duchy  ad  cap.  B.  adjiul^^ed. 
ad  respond,   A.  instead  of  ad  satisfaciend,  and  thereupon  the 
sheriff  returns  cepi  corpus  secimdum  exigentiam  hrevis ;  though 
by  this  return  the  sherifi'  makes  liimself  liable  to  the  debt  to  the 
plaintiff,  by  not  pursuing  his  authority,  yet  A,  may  take  out  a 
new  writ  of  execution  against  B,^  for  he  never  was  in  custody  by 
virtue  of  the  capias  ad  satisfaciefidum. 

So,  if  a  party  taken  on  a  capias  ad  satisfaciendum  escapes,  or  Cro.  Car.  40. 
is  rescued,  though  the  sheriff  is  hereby  liable,  because  he  ought  455-  Vent.  4. 
to  have  taken  the  2^osse  comitatus,  yet  the  plaintiff  may  take  out  ®.^^  ^^  ^^^^ 
any  new  execution,  and  shall  not  be  compelled  to  take  his  remedy  j^fcane 
against  the  sheriff,  who  may  be  dead  or  insolvent. 

If  oh  ^Jieri  facias  all  the  money  is  not  levied,  the  plaintiff  may  OvIatv.Vyner, 
take  out  a  new  execution;  but,  as  such  new  execution  must  be  Salk,3i8. 
grounded  on  the  first  writ,  such  writ  must  be  returned,  and  must 
recite,  that  all  the  money  was  not  levied  on  the  first,  (a)     But,  (a)  ,|Ifthe 
if  on  the  first  writ  all  the  money  had  been  levied,  it  need  not  be  execution  be 
returned,  for  no  further  process  was  necessary.  thoueh^^^be 

afterwards  withdrawn,  the  writ  must  be  returned,  before  another  can  be  sued  out  either 
nn:ainst  the  property  or  person.     Miller  v.  Parnell,  a  Marsh.  78. || 

If  on  a  (d)  Jieri  facias  the  defendant  pays  the  money  to  the  Cro.  Eliz.  ao8, 
slieriff,  he  is  discharged  of  the  execution,  and  the  plaintiflf  must  ac9.  (A),SecEij, 

bring  his  action  against  the  sheriff.  i^  on  a  capias 

'^  °  ,  ad  satisfaciend. 

he  pays  the  money  to  the  sheriff,  for  that  writ  only  empowers  him  to  take  the  body,    a  Lev. 

203.   a  Jon.  97.    a  Mod.  314.   Freem.  453.   Taylor  v.  Baker. a  Show.  139.  S.  P.  adjudged 

bad.    Slackford  V.  Austen,  14  East,  468.  S.  P.     Gilb.  Execut.  7a.  S.P.     Langdon  v.  Wall's, 

I  Lutw.58z.  S.  P. But,  if  he  had  paid  it  to  the  plaintifPs  attorney  on  record,  it  \\iDuld 

be  good,  a  Show.  ibid,  admitted,  for  that  would  have  been  a  payment  to  the  plaintiff  himself. 

So,  if  the  sheriff  takes  {c)  goods  in  execution  by  virtue  of  a  a  Mod.  a  14. 
Ji^ri  facias,  whether  he  sells  them  or  not,  yet,  being  taken  from  C^)  So,  if  the 
tlie  party  against  whom  the  execution  was  sued,  he  may  plead  sheriff  takes  3 
that  taking  in  discharge  of  himself,  and  shall  not  be  liable  to  a  p^rty  this  is  a 
second  execution,  though  the  sheriff  hath  not  returned  the  writ.  good*execu- 
And  the  reason  is,  because  the  defendant  cannot  avoid  the  exe-  tio",  and  the 
cution,  and  he  would  therefore  be  in  a  very  bad  condition  if  he  sheriff  shall 
was  to  be  charged  the  .second  time ;  and  if  the  sheriff  dies  after  money! ^Keb.^ 
the  goods  are  taken  in  execution,  his  executors  are  liable  to  the  551. —  But,  if 
plaintiff,  for  they  have  quid  pro  quoy  and  it  is  in  nature  of  a  there  be  an 
contract  raised  bv  law.  execution 

•^  against  J.  S., 

and  he  bring  90/.  part  of  the  condemnation-money,  to  the  sheriff^  who  refuses  to  take  it, 
saying,  the  plaintiff  in  the  action  will  not  accept  it,  and  thereupon  J.  S.  desire  the  sheriff  to 
keep  the  money  till  the  plaintiff  comes  to  town;  if  in  this  case  the  sheriff  is  robbed,  J,S.  must 
pay  the  money  over  again,     a  Show.  17a.  vide  tit.  Bailment. 

As  therefore  the  defendant  in  these  cases  is  discharged  as  to  Hob.  ao6. 
the  plaintiff,  hence  it  seems  to  be  clearly  agreed,  that  the  plain-  4  Mod.  404. 
tiff  may  maintain  an  action  of  debt  against  the  sheriff;   for  *^how.  79. 
though  there  is  no  actual  contract  between  the  sheriff  and  the  *  '' 
creditor,  yet  the  levying  of  the  money  creates  a  contract  in  law, 

which 
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which  lays  a  lien  on  the  sheriff;  for  otherwise  the  party  would 
be  without  remedy. 
a  Show,  uhi  Also,  it  has  been  held,  that  an  action  lies  even  by  an  executor 

supro.  against  an  under-sheriff  for  money  levied  on  a  ^eti  facias,  as 

money  received  to  the  plaintiflTs  use,  though  before  the  return 
of  the  writ;  for  if  the  sheriff  were  permitted  to  stave  off  the 
action  by  his  delay  in  not  returning  his  writ,  it  would  be  allow- 
ing him  to  take  advantage  of  his  own  wrong. 
Id.  ibid.  So,  it  hath  been  held,  that  such  action  is  not  within  the  statute 

Cockram  v.      Qf  limitations ;  for  though  it  be  not  a  matter  of  record  till  the 
Mod^*2Ta      ^^^^  ^^  returned,  yet  it  is  founded  upon  a  record,  and  hath  a 
S.  C.  adjudged  strong  relation  to  it.  (a) 
by  three 

judges  against  Scroggs  Just.,  because  the  action  was  brought  against  the  defendant  as  an, 
officer,  who  acted  by  rirtue  of  an  execution,  in  which  case  the  law  creates  no  contract ;  and 
here  was  a  wrong  done,  for  which  the  plaintiff  had  taken  a  proper  remedy,  and  therefore 
should  not  be  barred  by  this  statute.  Mod.  245.  Cro.  Car.  297.  (a)  ||But  the  sheriff's  return 
to  a  writ  of  ^eri  facias,  that  he  has  levied  the  money,  is  not  sufficient  evidence  to  prove  that 
he  has  paid  it  over  to  the  judgment  creditor,  so  as  to  charge  the  latter  with  the  receipt  of  it  ia 
an  action  for  money  had  and  received.    Cator  v.  Stokes,  i  M.  &  8.599.1) 

Wilbraham  And  as  the  law  subjects  the  sheriff  to  an  action  in  these  cases, 

and  Snow  ad-  so  it  (b)  vests  such  a  possessory  property  in  him  in  the  goods 
i"saund  47.  ^^^^"  ^y  ^^'^^  i"  execution,  that  if  they  are  taken  out  of  his  pos- 
(6)  But,  if  the  session,  he  may  maintain  trespass  or  trover  against  the  wrong- 
sheriff  returns  doer,  at  his  election  (c),  as  well  as  a  carrier  or  bailee  of  goods; 
nulla bona,and  and  here  he  could  not  return  a  rescue,  but  must  answer  for 
there  is  a  re-  them 
CO  very  against  '  " 
him  for  his  false  return,  that  vests  no  property  of  the  goods  in  him,  but  they  remain  in  the 

party,  and  are  liable  to  any  subsequent  execution  for  his  debt,    a  Vern.  238,  239. Where 

the  sheriff  pleaded,  that  he  levied  goods  to  the  value  of  itl.  and  they  were  rescued  out  of  his 
hands,  and  held  an  ill  plea  on  demurrer.  2  Saund.  343,  344.  (c)  ||Tf  after  the  seizure  the 
sheriff  quit  the  premises,  and  leave  no  one  in  charge  of  the  goods,  he  cannot  maintain  trespass 
against  a  person  distraining,  for  they  no  longer  remain  vi  ciuiodid  leeis.  Blades  v.  Arundale, 
iJVt&.S.7ii.||  e  /  - 

Smalcomb  v.  If  A.  and  B.  have  two  several  iudgments  against  C.  and  they 
Buckingham,  take  out  writs  oi  Jieii  facias,  which  are  both  delivered  to  the 
SaS.32o.S.C.  ^eriff  on  the  same  day,  and  the  sheriff  executes  that  which  was 
Ld.  Raym.  last  delivered,  it  bearing  teste  before  the  other ;  and  afterwards 
35 1.  S.  C.  apprehending  that  he  ought  to  have  executed  that  which  was  first 
5  Mod.  176.  delivered,  he  takes  the  same  goods  and  delivers  them  in  exe- 
429.  S.C."^  '  cation  ou  the  first  writ;  this  second  execution  is  void;  foi; 
Com.  Rep.  z^,  though  the  sheriff  ought  to  have  executed  the  writ  that  was  first 
S,C,  delivered,  yet  having  executed  the  last  first,  the  vendee  shall 

keep  the  goods,  and  the  party  must  seek  his  remedy  against  the 
sheriff;  and  the  reason  hereof  is,  for  the  quiet  of  purchasers 
under  sheriffs  upon  executions ;  for  odiervvise  it  would  be  dan- 
gerous to  make  such  purchasers  of  slieriffs ;  which  might  make 
writs  of  execution  of  no  effect. 
Carth.  4to.^  So,  where  a  writ  o^  fieri  facias  is  delivered  to  the  sheriff  to- 

q^r  Cur.    See  j^^^  ^^^  another  to-morrow,  and  the  sheriff  executes  the  lastf 
c.  1.  *^    *""'  *'  ^^^^>  ^y  niaking  sale  of  the  goods,  such  sale  will  stand  good,' 
and  the  vendee  shall  hold  the  goods  against  him  who  first  dc-^ 
Uvered  the  Avrit  to  the  sheriff;  and  his  remedy  is  only  by  actiort 

against 
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-ngainst  the  sheriff,  a  remedy  to  which  he  is  not  entitlecl,  if  the 
non-execution  has?  proceeded  from  his  own  laches. 

1180,  where  a  party  at  whose  prayer  a  sequestration  liad  issued  Payne  v. 
out  of  the  Court  ot  Chancery  lor  the  pcrtbrmance  of  a  decree,  Drewe,4East^ 
had  taken  no  measure  to  compel  the  execution  of  it  in  due  time,  ^*^* 
and  the  sequestrators  had  not  in  fact  possessed  themselves  of  the 
goods,  it  was  holden  to  be  no  excuse  to  the  sheriff,  to  whom,  at 
a  distance  of  eighteen  months,  a  writ  oiferi  facias  was  directed 
against  the  goods  of  the  defendant  in  the  Chancery  suit,  for  not 
executing  such  writs  and  selling  the  goods,  the  plaintiff  in  the 
sequestration  (allowing  it  even  to  have  the  same  effect  to  bind 
the  goods  as  a  fieri  facias  at  common  law)  having  at  all  events 
lost  his  priority  by  such  laches,  and  therefore  that  the  sheriff, 
who  had  seized  under  the  fa'i  facias,  and  on  notice  of  the  se- 
questration had  returned  mdla  bona,  was  liable  to  the  plaintiff  in 
an  action  for  a  false  return.  || 

[But,  where  two  writs  oiferi  facias  against  the  same  defend-  Hutchinson  v. 
ant  are  delivered  to  the  sheriff  on  different  days,  and  no  sale  is  Johnstone, 
actually  made  of  the  defendant's  goods,  the  first  execution  must  o^'^u^^^V 
have  the  priority,  even  though  the  seizure  were  first  made  under  sheriff  had 
the  subsequent  execution,  (a)     And  if  the  person  claiming  under  given  a  bill  of 
the  last  execution  pay  the  sherifl'  the  amount  of  the  debt  under  sale  to  the  per- 
the  first  execution,  the  court  will  not,  on  motion,  compel  the  son  claiming 
^u^^'cc^         r     J -Li  \  '  r  under  the  se- 

sneritt  to  refund  that  money.  cond  execu- 

tion, that  was  holden  to  bind  the  sheriff.  Rybot  v.  Peckham,  B.  R.  M.  19  G.  3.  cited.  Ibid. 
If  See  Lord  EUenborotigh*s  remarks  on  this  case  of  Hutchinson  v.  Johnstone,  in  4  East,  544. 
(c)  The  second  writ  is  to  be  considered  as  operating  in  favour  of  the  first.  Jones  v.  Atherton, 
2  Marsh.  3 75.1  j 

If  2i  feri  facias  he  executed  fraudulently,  a  aecondfeji  facias  Bradlty  v. 
at  the  suit  of  another  person  executeil  afterwards  shall  have  the  Wyndfiam, 
preference.]  ^     ^^^'  "*** 

(E)  Of  the  Authority  and  Jurisdiction  of  the  Court 
out  of  which  the  Execution  issues  :  And  herein 
of  the  Manner  of  executing  a  Judgment  where 
the  Record  has  been  removed  from  an  inferior 
to  a  superior  Court. 

TUDGMENTS  must  be  executed  in  those  courts  in  which  they  Cro.  Car.  34. 

are  given,  and  by  such  process  and  means  as  the  law  allows, 
and  are  agreeable  to  the  established  practice  of  those  courts ;  and 
therefore,  in  case  an  inferior  jurisdiction  refuses  to  execute  a 
judgment,  a  writ  (b)  de  exeaitione  judiciiWes,  which  if  they  dis-  (&)  For  this  w<^ 
obe\s  the  superior  courts  grant  an  attachment.  F.N.B.  20. 

If  a  man  recovers  in  a  court-baron,  they  have  not  power  to  4H.6.  i7.b. 
make  execution  to  the  plaintiff  of  the  goods  of  the  defendant ;  Vi^^'  ^*se' 
but  they  must  distrain  him,  and  yetain  the  distress  till  satis-  sro.  Court 
faction.  Btuxui,  S.C. 

but 
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but  a  qucere  made,  for  it  is  usual  for  the  suitors  assigned  by  the  steward  to  tax  the  sums,  and 

then  to  award  a  levari  facias. By  Brownl.  8i.  upon  a  levari  oiit  of  a  court-baron,  goods 

cannot  be  sold  without  a  custom  to  sell,  &c.,  and  Noy,  17.  ao.    Gilb.  Execut.  27. 

Doe  V.  Parrai-  But  it  liath  been  held,  that  execution  may  be  in  a  hundred- 
ter,  a  Lev.  81.  court  by  levari  facias,  and  that  where  the  books  speak  of  a  dis* 
*  ^*:  "7-  tringasy  they  must  be  intended  of  a  levari,  for  a  distress  infinite 
"it  i  held       would  be  endless  in  an  execution. 

that,  though  the  process  of  an  hundred-court  is  a  distringas,  a  levari  may  be  good  by  custon*. 
Comb.  124.     Show.  47.  3  Danv.  304.     (L)pl.  i.     aLutw.  1369.     Carth.  53.    Gilb.  Execut. 

29, And  in  3  Lev.  203.  it  is  held,  that  the  precept  may  issue  from  the  sheriff,  though  the 

suitors  are  judges. 

Tidd*sPr.  719.      [In  actions  on  a  policy  of  assurance,  where  there  is  a  verdict 

1  Salk.  84.       for  the  plaintiff  against  one  of  several  underwriters,  and  the  rest 

^  *  ^  '      have  entered  into  the  consolidation  rule,  and  agreed  to  be  bound 

by  it ;  or  where  on  a  reference  to  arbitration,  it  is  agreed  that  a 

verdict  shall  be  taken  for  the  plaintifTs  security,  and  an  award  it^ 

afterwards  made  in  his  favour  —  in  each  of  these  cases,  execution 

cannot  be  taken  out  without  leave  of  tlie  court. 

Jones  V.  Ed-         So,  where  in  ejectment  the  landlord  is  admitted  to  defend  on 

wards,  2  Str.    jjig  tenant's  non-appearance,  and  judgment  is  thereupon  signed 

^*^  *  against  the  casual  ejector,  with  a  stay  of  execution  till  further 

order,  the  lessor  of  the  plaintiff,  having  succeeded,  must  apply 

to  the  court  for  leave  to  take  out  execution ;  and  in  such  case,  if 

a  writ  of  error  be  brought  by  the  landlord,  it  may  be  shewn  for 

(a)  George  v.    cause,  and  will  be  a  sufficient  reason  against  taking  out  execution. 

Wilson,  aBurr.  gut^  jf  the  landlord  omit  the  opportunity  of  shewing  it  for  cause, 

^•^^*  the  execution  is  regular,  and  cannot  be  set  aside,  {a) 

Howell  V.Han-      Where  there  has  been  already  an  execution  in  an  action  of 

forth,2Bl.Rep.  debt  upon  bond  for  the  payment  of  an  annuity,  fresh  execution 

Fvi*    yJ^^  ^  *  may  be  taken  out  as  subsequent  payments  become  due,  without 

mr^' Scott      *  suggestion  or  scire  facias  under  the  statute  of  8  &9  W.  3. 

V.  Whalley,      c.  1 1. ;  but  this  must  be  with  leave  of  the  court.] 

I H.  Bl.  297. 

Sir  William  If  judgment  is  given  in  debt  in  C  B.  and  the  record  removed 

Qucknalv.        in  B,  R,  by  writ  of  error,  and  judgment  affirmed  (be  it  after 

Sellwood,         scire  facias,  and  a})pcarance  upon  it,  and  errors  assigned,  or 

^Keb.YaJ.       otherwise,)  and  execution  awarded  by  capias,  the  capias  ought 

S.  C.  to  be  special,  reciting,  that  judgment  was  in  C.  B,  and  removed 

in  B,  R.  by  error,  Sfc,  for  otherwise  the  unde  cmivictus  est  in  the 

capias  shall  be  intended  of  a  conviction  in  B,  R, ;  and  this  was 

said  by  the  clerks  to  be  their  course ;  wherefore  a  supersedeas 

was  awarded  oi'  the  execution  quia  erronice  emanavit,  the  writ 

not  being  returned. 

Cootv.Lynch,      If  a  writ  of  error  be  brought  here  of  a  judgment  in  B.  R,  in 

Salk.  321.        Ireland,  and  the  judgment  affirmed,  the  method  is  to  have  a 

^  Mod.  421.      yfxii,  reciting  all  the  proceedings  here  in  England  directed  to  the 

Kaym.  427.      Judges  of  the  King's  Bench  in  Ireland,  requiring  them  to  issue 

ja Mod.  255.    process  of  execution;  and  by  this  mandatory  writ  the  cause  is 

Carth.  460.       restored  to  that  court :  but  no  writ  of  execution  of  such  a  judg- 

Cowp.843.      xiii^xii  ciui  issue  here. 

[Where 
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[Where  a  writ  of  error  determines  in  the  Exchequer-cliamber 
by  abatement  or  discontinuance,  the  judgment  is  not  again  in 
B,  R.iiW  there  be  a  remittitur  entered  ;  for  without  a  remiltilur  it 
cannot  appear  to  that  court,  but  that  the  writ  of  error  is  still  («)iSalk.a6r, 
pending  in  the  Exchequer-chamber  [a) :  and  therefore,  in  such  ^^^'    \     ' 
case,  it  is  usual  for  the  plaintiff  to  move  the  court,  on  an  affi-  (A)  i  Salk.  2165, 
davit  of  the  fact,  for  leave  to  enter  a  remiftitw;  and  take  out  iCr.Pr.  369, 
execution,  {b)  37o. 

So,  if  the  plaintiff  recover  a  judgment  against  two  defendants  aT.  R.  737, 
in  B,  B,  and  one  of  them  bring  a  writ  of  error  in  the  Exche(juer- 
chambcr,  the  plaintiff  cannot  charge  the  other  defendant  in  exe- 
cution till  the  record  be  remitted,  notwithstanding  the  writ  of 
error  might  have  been  quashed  immediately,  because  not  brought 
hy  both  the  defendants.] 

(F)  Who  arc  entitled  unto,   and  may  sue  out  Exe- 
cution. 

1^0  person  is  entitled  to,  or  can  sue  out  execution,  who  is  Ro.  Abr.  8»9, 

not  privy  to  the  judgment,  or  entitled  to  the  thing  re- 
covered, as  heir,  executor,  or  administrator  to  him  who  has 
judgment. 

Hut,  if  an  administrator  durante  minori  tvtaie  of  an  executor  Margaret 
recovers  in  debt,  and,  before  execution,  tlie  executor  comes  of  Wright's  case, 
age,  the  executor  shall  have  a  scire  facias  on  this  recovery,  for  ^^" Abr  888 
he  is  privy  to  the  judgment.        .  889.  ' 

II  So,  if  an  administrator /^^/</^w/^  tite  obtains  a  judgment,  the  2P.Wms.587, 
executor,  on   proving  the  will,  which  determines  the  admini- 
stration, shall  take  advantage  of  it  in  the  same  manner.  || 

So,  if  J,  S.   makes  A.  executor,  upon  condition,  that   if  A.  Walwin  v. 
does  such  an  act,  that  the  executorship  shall  cease,  and  that  ^^.""^r^'^^ 
then  B,  shall  be  executor ;  if  A.  recovers  in  debt,  and  then  docs  aeatmionr 
the  act,  B.  shall  take  out  execution.  Ro.  Abr.  889. 

If  aieme,  executrix  to  J,S.  marries,  and  her  husband  and  she  Beaumont  and 
bring  an  action  of  debt  on  an  obligation,  as  executrix  to  J".  S,  ^^P"\^% 
and  have  judgment,  and  the  wife  dies;  in  this  case  the  husband,  "IJJbr.^ggg.  Cro. 
though  privy  to  the  judgment,  shall  not  sue  out  execution,  for  Car.  208. 237, 
he  is  not  entitled  to  the  thing  recovered,  but  the  same  belongs  464.  S.  C. 
to  the  succeeding  re})rescntative  of  J.  S. 

So,  where  A,  sued  as  administrator  to  J.  S.  on  an  obligation  Bamehurst  v. 
entered  into  by  the  defciidant  to  the  intestate,  and  had  judg-  y^j^Jj.^!^^ 
ment,  and  afterwards  the  letters  of  administration  were  repealed ;  yeiv.  83.    ' 
though  A,  was  privy  to  this  judgment,  and  took  out  execution  2  Saund.  148, 
thereupon,  yet  the  court  granted  a  supersedeas  thereof,  and  held,  149-  ^•^'  ^^* 
that  the  administration  being  revoked,  the  suing  out  execution  judged  be- 
afterwards  was  void ;  for  the  administrator  had  no  interest  or  ^^^  Davis,  for 
authority,  but  as  a  ministerial  officer  to  the  ordinary.  if  he  were  per- 

mitted to  sue 
out  execution,  he  would,  notwithstanding,  be  subject  to  the  action  of  the  rightful  admini- 
strator, which  would  create  a  circuity  of  action,  which  the  law  abhors. 

Vol.  III.  D  d  Also, 
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Cro.  Ja.  4.  Also,  it  was  formerly  held,  that  if  an  administrator  had  judg- 

y^^^J'^^u^^'  ment  in  right  of  his  intestate,  and  died  before  execution,  that 
three ludge^  t^^®  administrator  de  bonis  non  could  not  have  a  scire  facias,  so 
a^raiiist  as  to  take  out  execution  on  this  judgment,  not  being  privy  to  the 

Gaudy  J.         record. 
Yeh.83,84. 

S.  P.  per  Cur. 

Harrison  v.  But,    where   an  executor  had  judgment,    and  sued  out  an 

Bowden,  Sid.    elegit,  but  died  intestate  before  the  debt  was  levied ;  yet  it  was 

*9'  held  that  the  administrator  de  bonis  non  should  take  advantage 

thereof,  and  that  the  elegit  being  sued  out  made  it  an  interest 

vested,  though  it  would  have  been  otherwise  if  execution  had  not 

been  sued  out. 

And  now  by  the  17  Car.  2.  c.  8.  §  2.  it  is  enacted,  "  That 

(a)  For  this       "  where  any  judgment,  after  a  (a)  verdict  shall  be  had,  by  or 

vide  6  Mod.      «  ill  the  name  of  any  executor  or  administrator ;  in  such  case 

290.  and  Salk.  u  ^^^  administrator  de  boni^  non  may  sue  forth  a  scire  facias,  and 
-izx.  where  it     ,,   ^  1  «.      ,.  1    •     1        ^  » 

is  said  per  Cu^      ^^^^  execution  upon  such  judgment. 

riavi  to  he  hut 

reasonable,  and  within  the  equity  of  this  act,  that  an  administrator  de  bonis  non  should  be  per- 
mitted to  perfect  an  execution  begun  by  an  executor  or  administrator,  though  the  judgment 
was  l)y  default,  &c.  See  z  Ld.  Raym.  1072.  11  Mod.  34.  pi.  6.  Vide  infray  iiX^Mxecutort 
and  Administrators.  (B.  a.) 


Cleeve  v.Vere,      [But  in  case  of  an  extent,  atid  an  inquisition  had,  the  execution 
Cro.Eliz.450.  is  not  complete  till  a  liberate  is  awarded;  and  if  the  plaintiff  in 
Jon    8  "^         ^^  execution  die  before  the  liberate  is  awarded,  the  writ  of  ex- 
tendi facias  is  abated  by  his  death ;  and  his  representative  can- 
not have  any  fruit  thereof,  because. no  right  was  vested  by  the 
extent.] 
46  E. 3.  2$.  b.       If  a  man  has  judgment  for  the  arrearages  of  rent,  and  dies, 
Ro.  Abr.  88,9.   Iiis  .executor  shall  sue  out  execution,  and  not  the  heir ;  for  by 
the  recovery  it  becomes  a  chattel  vested,  to  which  the  executor 
is  entitled. 
19  E.4. 5.  b.        So,  if  the  demandant  in  a  writ  of  cosinage,  or  {b)  other  real 
^3  E-  3-  »•        action,  in  which  land  and  damages  are  recovered,  has  judgment, 

i^'^o  of  a  re-  ^"^  ^*^^'  ^^^  ^^^^  ^^^^^  ^^^^  °"^  execution  as  to  the  land,  and 

covery  in         the  executor  as  to  the  damages. 

waste,  the  heir 

shall  have  execution  of  the  land,  and  the  executor  of  damages.   43  E.  3.   a  Ro.  Abr.  889.  S.  C, 

48E.3.  la.  b.       If  a  statute  be  entered  into  to  husband  and  wife,  and  the 

Ro.  Abr.  889.   husband  die,  the  wife  shall  take  out  execution, 
s.  c 

Ro.  Abr.  342.       So,  if  husband  and  wife  recover  lands  and  damages,  and  the 
889,  890.         husband  die,  the  wife  shall  have  execution  of  the  damages,  and 

not  the  executors  of  the  husband. 
Hob.  61.  By  If  there  are  two  executors  who  have  judgment,  and  the  one 
Cot^nore^^  P^^^'^  ^  cfl;?/a5,  and  the  other  a  fieri  facias,  it  is  said  the  capias 
7  H.  6.  6.'  ^^^^1  ^^  awarded,  as  being  best  for  the  testator. 
Doctor  Atknis  If  the  president  of  the  college  of  physicians  brings  an  action 
adiutedwUh-  ^g^^"**^  ®"^  ^OJ*  practising  physick  in  London  without  licence, 
out  argument,  Pursuant  to  the  statute  14  &  15  H.  8.  c.  5.  and  has  judgment, 
Cro.  Ja.  159.  and 
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and  dies  before  execution ;  the  successor,  and  not  the  executor 
of  him  who  recovered,  shall  sue  out  execution ;  for  this  action 
is  given  to  the  president  by  an  act  of  parliament,  and  the  pro- 
ceedings and  judgment  thereupon  obtained  by  him  were  in  his 
corporate  capacity ;  and  therefore  the  successor,  on  whom  the 
\t\\v  transfers  the  duty,  shall  take  out  execution. 

(G)  Of  the  Persons  against  whom  Execution  may  be 
sued  out :  And  herein, 

I .  Of  suing  Execution  'where  there  are  several  Parties  concerned, 

T  F  a  man  has  judgment  in  an  assise  against  any  three  for  lands  15  H.  7. 6. 
and  damages,  he  cannot  sue  execution  by  capias  against  one  S^'^^'^'  ^^^* 


a  se- 


only,  for  the  damages ;  but  the  capias  ought  to  be  against  all,  for  parate  capias 
the  execution  ought  to  ensue  the  nature  of  the  original.  ad  satisfaci- 

endum against 
one,  on  a  joint  judgment  against  two,  is  bad,  hath  been  lately  adjudge^.  Clerk  v.  Clement, 
6  T.R.  525.] 

So,  if  a  man  has  judgment  in  debt  against  two,  he  must  take  Ro.  Abr.  888, 
out  joint  execution  against  both,  and  {a)  cannot  have  a  capias  Beverley  v. 
against  one,  and  an  elegit  against  the  other.  vVr^tlUvide 

Cro.  Eiiz.  573,  574.    5  Co.  86,  87.  S.  P.    (a)  Vide  Hob.  a.  59-    ^^^'  Car.  75, 

But,  if  a  man  have  judgment  for  damages  against  two,  and  he  r  E.  3. 15, 
sue  out  2k  scire  facias  against  both;  if  one  be  returned  sum-  ?*);A!V{o^°'r. 
moned,  and  he  make  default,  and  it  be  returned,  th^t  the  otlier  f^  b^'returmld 
bath  [b)  nothing,  the  plaintiff  may  have  execution  against  him  ^hat  one  of 
who  made  default  for  the  whole,  then?  is  dead, 

he  shall  have 
execution  for  the  whole  against  the  other,    i  E.  3.  13.  b.    Jlo.  Abr,  890.  S.  C 

So,  if  two  become  bail  for  J.  S.,  and  he  be  condemned,  and  Dixon  r. 
there  be  judgment  on  scire  facias  against  the  bail,  the  plaintiff  ^*^?*  000 
may  take  out  execution  against  either  of  them,  being  severally 
as  well  as  jointly  bound. 

If  there  be  judgment  in  debt  against  two,  and  one  die,  a  scire  Edsar  v. 
facias  lies  against  the  other  alone,  reciting  the  death,  and  he  Smar^Raym. 
cannot  plead,  that  the  heir  of  him  that  is  dead  has  assets  by  de-  ^^[  jg  q' 
scent,  and  demand  judgment,  if  he  ought  to  be  charged  alone;  Keb.9a.  1*3. 
for  at  (c)  common  law,  the  charge  upon  a  judgment  being  {(1)  S.  C.  (c)  So 
personal  survived,  and  the  statute  of  Westm.  2.  c.  18.  that  gives  ^°^^^^^' 
the  elegit,  does  not  take  away  the  remedy  of  the  plaintiflP  at  the  ^i^j' 
common  law;  and  therefore  the  party  may  take  out  his  execu-  3  E.  3.  pi. 
tion  which  way  he  pleases,  for  the  words  of  the  statute  are,  Sit  37-^^^ 
in  electione:  but,  if  he  should,  after  the  allowance  of  this  writ  ^9  Ass.  pi.  3  7. 
jand  revival  of  the  judgment,  take  out  an  elegit  to  charge  the  (^J)  For  the 
land,  the  party  may  have  remedy  by  (^)  suggestion,  or  else  by  difference 
audita  querela.  between  real 

and  personal 
execution,  and  that  a  personal  execution  will  survive,  though  a  real  one^will  not,  'vide  3  Co. 

D  d  a  14.   Yelv, 
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14.    Yelv.  209.     Raym.  15^  a  Keb.  3.  :,3i.     4  Mod.  315.      3X6^295.     Salk.319.pl. 

{Show.  402.     Holt,  i.  pi.  2.  Caitb.  236.      Salk.  261.  pi.  i.      (e)  For  this  videV.  N.  B.  i 

44  E.J.  10.     See  Comb.  441.  5  Mod.  338.    Carth.  404.     Show.  405.    Ld.  Raym.  244. 


2.  Of  suing  Old  Execution  against  the  Heir  and  Executor, 

But  for  this  If  there  be  judgment  apjainst  one  who  has  lands  in  fee-simple, 

vide  tit.  Heir  or,  if  such  a  one  acknowledge  a  statute,  and  die,  and  his  lands 
and  Ancestor^  descend  to  his  heir,  *  execution  may  be  taken  out  against  the 
^mdej)yer,  j^^.^^  ^^^  j^.^  ^^^^  j^  protected;  for  it  would  be  most  unreason- 
Moore,  74.  able  to  subject  the  heir  to  the  payment  of  his  ancestor's  debts, 
Co.  Litt.  103.   any  farther  than  to  the  value  of  the  assets  descended. 

290. *  See 

the  Stat.  3  W.  &  M.  c.  14.  yjj,  6.  where  execution  shall  go  against  the  heir,  after  an  aliena- 
tion of  lands  descended. 

For  this  vide         So,  if  there  be  judgment  against  J.  S.  and  he  die  intestate,  or 

head  of  £.r-  having  made  his  executor,  ajierijacias,  if  vested  before  his  death, 

ccutors  and  ^^^  ^^  executed  of  his  goods  in  the  hands  of  the  executor  or 

tors  Sfvide  administrator,  "wxthout  2i  scire  facias.    |I  But,  if  the  defendant  die 

Mod.  188.  after  final  judgment  and  before  execution,    n  scire  facias  \^  n^- 

a  Vent.  2 1 8.  cessarv.ll 
Skin.  257- 

2  Show.  485.  Salk.  32a.  Com.  Dig.  Execution  (F.)  Pleader,  (3  L.  7.)  "Dy.  76.  Tidd's  Pr. 
1056.    6T.R.  368.     7T.  R.  24. 

I  Cr.  Pr.  346.  [Neither  an  elegit^  nor  a  capias  ad  satisfaciendum^  will  lie 
3Bl.C0m.414.  against  executors,  unless  a  devastavit  be  returned.] 

3.  Of  suing  out  Execution  agaitist  Infants, 

Co.  Litt.  290.  By  the  (a)  common  law,  if  judgment  be  given  against  a  man 
a.  Ro.  Abr.  for  debt  or  damages,  and  the  defendant  die  before  execution 
^h°  h'*^^"^'  sued,  his  heir  within  age  is  not  liable  to  execution  during  hismi- 
a  kXment "  nority ;  but  the  parol  must  demur  in  such  case  till  he  comes  of 
in  debt,  or        ago. 

upon  a  statute  or  recognizance,  there  can  be  no  proceeding  against  an  infant  at  common  law 
during  his  minority,  yet  there  may  in  Chancery,  and  a  sequestration  may  issue  against  his 

lands.     2  Chan.  Ca.  163,  164. That  the  lands  of  one  who  enters  into  a  statute  merchantj 

staple,  or  recognizance,  are  not  extendible  in  the  hands  of  hit>  heir,  until  he  comes  of  age. 
vtrf<?  Bro.  Stat.  Merch.  33.  Co.  Litt.  290.  Moore,  pi.  121.  203.  Dyer,  239.  Co.  Ent.  la 
Vide  ante. 

Co.  Litt.  290.        And  this  privilege  of  infancy  does  not  only  protect  the  infant, 

*•  but  all  others  who  are  aflectcd  by  the  judgment ;  as,  if  there  be 

father  and  two  daughters,  and  judgment  be  given  for  debt  against 

the  father,  who  dies,  one  of  the  daughters  being  within  age, 

partition  being  made,  the  eldest  shall  not  be  charged  alone,  but 

shall  have  the  benefit  of  her  sister's  minority,  which  puts  a  stop 

to  the  execution. 

Co.  Litt.  290.        So,  if  the  conusor  of  a  statute  merchant  die,  and  his  heir 

Mer^?  4^'*    within  age  endow  his  mother,  the  land  in  dower  shall  not  be  ex- 

'  •^^*        tended  during  the  minority  of  the  heir. 
%  Sir.  lai;.  [But  an  infant  seems  to  be  liable  to  a  capias  ad  satisfaciendum,'] 

4.  Of 
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4.  Of  S2iing  out  Exeaition  against  a  Feme  Covert . 


If  a  person  recovers    in    trespass   against  baron    and  feme,  Ro.  Abr.  89c. 
execution  may  be  sued  out  a^jainst  the  feme  after  the  death  of  ^"f  ^^J  ^^^^ 

1111  °  vide  tit.  Baron 

her  husband.  andF^^r, 

and  Cro.  Car.  518.  526.    3  Keb.  305. 


So,  if  a  recovery  be  in  an  assise  against  them  upon  a  disseisin,  39  II.  6. 45* 
execution  shall  be  against  the  feme  after  the  death  of  her  hus-  Ro- Abr.  346. 
band,  as  well  for  the  damages  as  for  the  principal.  *    ' 

So,  if  in  a  quare  impcdit,  damages  be  recovered  against  baron  46  E.  3. 33. 
and  feme  to  the  amount  of  two  years,  and  the  husband  die,  the  ^°' ^^''*  ^9^. 
damages  may  be  recovered  against  the  wife. 

II  After  interlocutory  judgment  against  a  feme  upon  a  contract  Cooper  v. 
she  married :  and  the  court  held,  that  the  plaintiff'  might  pro-  Hunchin, 
ceed  to  judgment  and  execution  against  her  without  joining  the  i)oy|^eyv*^* 
husband  by  scire  facias ;  and  that  a  capias  ad  satisfaciendum  white,  Cro. 
against  her  following  the  judgment,  was  at  all  events  regular,  Ja.  z'^Z' 
though  the  plaintiff  liad  notice  of  the  marriage  before. 

In  ejectment  against  a  feme  sole,  who  married  before  trial,  3M.&S.  557. 
and  afterwards  verdict  and  judgment  were  had  against  her  by 
her  original  name ;  the  Court  of  King's  Bench  held,  that  it  was 
regular  to  issue  an  habei'e  facias  possessionem  and  feri  facias 
against  her  by  the  same  name,  though  \\\e  feri  facias  was  wholly 
inoperative. 

In  an  action  against    husband  and  wife,  they  may  both  be  aStr.  1167. 
taken  in  execution;  and  it  was  formerly  holden,  that  the  wife  '*37«    i  WiJs. 
should  not  be   discharged,  unless  it  appeared    that  there  was  ^^^*  ^*y-*^^P* 
fraud  and  collusion  between  the  plaintiff'  and  her  husband,  to 
keep  her  in  prison ;  but  it   is  now  the  practice  to  discharge  her 
when  taken  in  execution,  as  well  as  on  mesne  process.  || 

5.  Of  suing  out  Execution  against  privileged  Pei^sans, 

There  can  be  no  execution  taken  out  against  a  member  of  But  for  this 
parliament  during  privilege  of  parliament.  *  5"^^  ^%^^^^' 

preventing  delays  of  justice,  by  reason  of  privilege  of  parliament.  See  10  Geo.  3.  c.  50.  which 
enacts,  that  suits  may  at  any  time  be  prosecuted  in  courts  of  record,  equity,  or  admiralty,  and 
courts  haying  cognizance  of  causes  matrimonial  and  testamentary  against  peers,  and  members 
of  the  House  of  Commons,  and  their  servants.  But  the  persons  of  members  of  the  House  of 
Commons  are  not  to  be  arrested  or  imprisoned. 

Also,  no  capias  can  issue  against  a  peer;  for  even  in  the  case  6  Co. 52. 

of  a  private  person,  at  common  law,  the  body  was  not  liable  to  Hob.  61.  Cro^ 

a  man's  creditors;  and  the  statute  of  E.  3.  which  subjects  the  xrind^/ 

body,  does  not  extend  to  peers,  because  of  the  sacredness  of  their  Shirley, 

persons.     Also,    the   law   supposes,    that   persons   thus  distin-  Dougl.45*^ 
guished  by  the  king  have  wherewithal  otherwise  to  satisfy  their 
creditors. 


D  d  3  6.  Of 
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891.     a  Inst. 
472.    Jenk 


6,  Of  suing  out  Execution  against  a  Clerk^  or  one  in  Holy  Orderi* 

2  Ro.  Abr;  If  a  writ  of  execution  be  taken  out  against  a  clerk  in  holy 

474.  Ro.Abr.  orders  on  a  judgment  obtained  against  him,  or  upon  a  statute 
staple,  or  recognizance  in  nature  of  it,  which  he  has  entered 
into ;  and  the  sheriff  return,  that  he  is  a  clerk,  he  ought  to  ex- 
tend his  lay  fee  and  chattels,  or  return  that  he  hath  neither ; 
but,    if  he   return,    qtwd  dericus  est  beneficiatus  nullum  habens 
laicuni  feodum^  sed  quod  beneficiatus  est  in  such  a  diocese,  then 
(a)  That  the     a  writ  {a)  of  sequestration  shall  issue  to  the  bishop  to  sequester 
writ  in  this       the  living, 
case  is  like  a 

Jierifaciasy  and  the  bishop  is  in  nature  of  a  temporal  officer  or  ecclesiastical  sheriff,  and  may, 
as  the  sheriff  in  other  cases,  seize  ecclesiastical  things  and  sell  them,  and  must  return  ,;^c/i/<"r;, 
and  not  seqtiesirari  feci^  upon  this  writ.  Mod.  257.  2  Mod.  258.  [He  may  also  be  called 
upon  by  rule  to  return  the  writ ;  and  if  he  make  a  falbc  return,  will  be  liable  to  an  action. 
Gilb,  Exec.  26.     i  Salk.  320.    i  Ld.  Raym.  265.] 


S  Bum*s  E.  L. 
tit.  Sequestra- 
tion. 


Leeassicke  v. 
Bishop  of 
Exeter,  E. 
22  Geo.  3. 
K.B.    Tidd's 
Pr.  1060. 


a  Ro.  Abr. 
468.    Reg. 
Jud.  8.   Bro. 
Stat.    Merch. 
38.    Co.  Entr. 
13- 


Salk.  320. 
Moseley  v. 
Warburton. 
Ld.  Raym. 
a65.  S.C. 


[Upon  this  writ,  the  bishop  or  his  officer  makes  out  a  seques- 
tration directed  to  the  churchwardens,  or,  upon  a  proper  secu- 
rity, to  persons  of  the  plaintiff's  own  appointment,  requiring 
them  to  sequester  the  tithes,  and  other  profits  of  the  benefice ; 
which  sequestration  should  be  forthwith  duly  published,  by  read- 
ing it  in  church  during  divine  service,  and  afterwards  at  the 
church  door,  and  fixing  a  copy  thereon:  for  where  a  seques- 
tration was  made  out,  and  not  published  whilst  the  writ  was  fn 
force,  but  was  stayed  in  the  registrar's  hands,  by  desire  of  the 
plaintiff's  attorney,  the  court  held,  that  it  had  no  priority,  as 
against  other  sequestrations,  afterwards  made  out  and  duly  pub- 
lished; but  that  if  it  had  been  published,  the  execution  would 
have  taken  effect,  and  must  have  been  first  satisfied,  notwith- 
standing it  was  then  returnable.] 

If  the  conusor  of  a  statute  merchant  be  a  clerk  within  orders, 
by  the  statute  13  E.  i.  the  sheriff  cannot  take  the  body  in  exe- 
cution ;  and  if  he  return,  that  he  is  a  clerk,  no  execution  shall 
be  granted  to  the  sheriff  to  levy  the  debt  de  bonis  ecclesiasticiSi 
for  his  person  is  protected  by  the  letter  of  the  statute,  and  the 
statute  doth  not  subject  the  bona  ecclesiastica  to  the  execution ; 
but  in  this  case  the  conusee  may  have  execution  granted  out  oi 
his  lay  fee. 

On  Q,  Jieri  facias  against  a  fellow  of  Winchester  college,  the 
sheriff  returned  dericus  beneficiatus  mdlum  habens  laicurn  feodum^ 
whereupon  ?ijieri  facias  de  bonis  ccclesiasticis  issued  to  the  bishop, 
who  sent  his  mandate  to  the  warden  and  fellows  of  the  college 
to  sequester  his  salary,  and  they  refused ;  and  it  being  moved  in 
jB.  R.  to  know,  whether  the  bishop  might  not  compel  them  by 
ecclesiastical  censures,  the  court  thought  that  this  was  not  an 
ecclesiastical  constitution,  the  universities  being  only  societies 
tid  studendum  4*  orandum^  but  said  that  a  prebend  is  an  ecclesi- 
astical benefice ;  and  in  such  case,  if  the  prebendary  have  a  sole 
distinct  corps,  it  may  be  sequestered ;  but  where  he  is  only  a 
member  of  the  body  aggregate,  and  the  inheritance  is  in  the 
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tlean  and  chapter,  there  cannot  be  a  sequestration,  and  tlierefore 
they  left  the  bishop  to  do  as  he  ought  by  law. 

[It  is  said,  that  the  writ  of  sequestration  must  be  renewed 
every  term:  (a)  but  it  seems,  that  if  the  writ  be  laid  on  and  (fl)iCr. Pr. 
executed,  before  the  day  of  the  return,  the  mesne  profits  may  be  34j. 

taken  under  it,  after  the  writ  is  returnable,  otherwise  notv]  ib)       ^i)^    .^1,* 
'  '  -•  ^  ''         E.  L.  tit.  Se- 

questration. Tidd's  Pr.  746.  ||  It  is  clearly  a  continuing  execution,  and  a  levy  under  it  may 
be  made  from  time  to  time  after  it  is  returnable,  until  the  sum  indorsed  be  satisfied ;  but  not 
after  it  is  actually  returned,  for  then  the  authority  of  the  bishop  is  at  an  end.  Marsh  v. 
Fawcett,  aH.Bl.58a.ll 


(H)  At  what  Time  Execution  may  be  sued  out :  And 
herein  of  the  Necessity  of  a  Scire  Facias, 

AT  common  law,  in  real  actions,  where  land  was  recovered,  alnst..47r. 

the  demandant,  after  the  year,  might  take  out  a  scire  facias  5  Co.  88.  Cro. 
to  revive  his  judgment,  because  the  judgment  being  particular  ^  ^^^  ^gg 
in  the  real  action,  quoad  the  lands  with  a  certain  description,  tlx) 
law  required,  that  the  execution  of  that  judgment  should  be  en- 
tered upon  the  roll,  that  it  might  be  seen,  whether  execution 
was  delivered  of  the  same  thing  of  which  judgment  was  given  ; 
and  therefore  if  there  was  no  execution  appearing  on  the  roll,  a 
scire  facias  issued  to  shew  cause  why  execution  should  not  be. 

But,  if  the  plaintiffi  after  he  had  obtained  judgment  in  any  a  Inst.  469. 
personal  action,  had  lain  quiet,  and  had  taken  no  process  of  Carth.  30, 31. 
execution  within  the  year,  he  was  put  to  a  new  original  upon  ^^"•35i- 
his  judgment,  and  no  scire  facias  was  issuable  by  law  on  the 
judgment,  because  there  was  not  a  judgment  for  any  particular 
thing  in  the  personal  action,  with  which  the  execution  could  be 
compared :  therefore,  after  a  reasonable  time,  which  was  a  year 
and  a  day,  it  was  presumed  to  be  executed,  and  therefore  the 
law  allowed  him  no  scire  facias  to  shew  cause  why  there  should 
not  be  execution.     But,  if  the  party  had  shpped  his  time,  he 
was  put  to  his  action  on  the  judgment,  and  the  defendant  was 
obliged  to  shew  how  that  debt,  of  which  the  judgment  was  an 
evidence,  was  discharged. 

To  remedy  this,  and  make  the  forms  of  proceeding  more  uni- 
form in  both  actions,  the  statute  of  Westm.  2.  13  E.  i.  st.  i.  c.45. 
gave  the  scire  facias  to  the  plaintrff  to  revive  the  judgment,  where 
he  had  omitted  to  sue  execution  within  the  year  after  judgment 
was  obtained.  The  words  of  the  act  are,  Qxiod  ea  quae  inveni- 
uniur  irrotulata  coram  hiis  qui  recordum  habent,  vel  infinibus  con- 
tenta,  sive  sint  contractus,  sive  co-n'oentioneSy  sive  obligationesy  sive 
servicia^  aut  consuetudines,  recognita,  vel  alia  qucecunque  irro* 
tulata  quibus  cwia  regis  sine  juris  et  consuetudinis  offensa  auctori- 
totem  potest  prestare,  talein  decetero  habeant  vigorem,  quod  nan 
sit  necesse  de  hiis  imposterum  placitare.  Set  cum  venaint  con- 
quer entes  ad  curiam  domini  regis,  si  recens  sit  cognitio  velfnis^ 
videlicet,  infra  annum  i?i  brevi  levatus,  statim  habeant  breve  de 
exectUione  illius  recognitiofiis  facte.    Et  si  forte  a  majori  tempore 

I)  d  4  transacta 
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Okey  V.  Vi- 
cars, Sid.  351. 
a  Salk.  600. 
Proctor  V. 
Johnson,  Ld. 
Raym.  669. 
S.C.  II  Withers 
V.Harris,  2  Ld. 
Raym.  806. 
1  Salk.  35  8. 
S.C. 

(a)  But  the 
court,  in  the 
cases  in  Ld. 
Raymond  and 
Salkeld,  held 
that  the  scire 
facias  lay  at 
common  law. 

C0.Litt.29 1,  a. 
a  Inst.  469. 
F.N.B.296. 
Bro.  Recogni- 
zance, 17. 


a  Inst.  470. 
nnd  admitted 
to  be  the  rea- 
son in  all  the 
cases  on  this 
head. 


a  Salk.  598. 
^1.2*  per  Cur. 


Cro.  Ja.  364. 
Yelv.7. 15H.7. 
16.  b.    Roll. 
Abr.  899. 

4  Leon.  197. 

5  Co.  88. 
Carth.236,237, 

6  Mod.  288. 
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iransado  facta  fuerit  ilia  recognition  vel  Jlnis  levatus,  j^recipiatur 
vicecomiti,  quod  Scire  faciat  parti  de  qua  Jit  querimonia^  quod 
sit  ad  certum  diem  ostcmura^  si  quid  sciat  dicere,  quare  hujusjnodi 
irrotidata  vet  in  fine  contenta  exeattionem  habere  non  debeaiit,  Et 
si  ad  diem  non  venerit,  Sfc. 

It  hath  been  doubted  whether  a  scire  facias  lay  to  revive  a 
judgment  in  ejectment  after  a  year  and  a  day,  either  by  the  com- 
mon law,  or  by  force  of  this  statute ;  for  at  common  law  this 
was  looked  upon  as  a  personal  action,  and  it  was  thought  that 
the  statute  extended  only  to  such  personal  actions  in  which  debt 
or  damages  are  recovered,  and  not  to  provide  a  remedy  in  this 
case,  when  at  the  time  of  making  the  act  the  possession  was  not 
recovered  in  this  action  :  but  it  seems  now  settled  and  confirmed 
by  daily  practice,  that  a  scire  facias  lies  on  a  judgment  in  eject- 
ment, for  the  words  of  the  act  (a)  are,  Sive  servitia  sive  consume- 
iudines  sive  alia  qucecunque  irrotidata^  which  comprehend  all 
judgments,  and  give  the  like  remedy  on  them  by  scire  facias^ 
as  the  demandant  had  on  a  judgment  in  a  real  action  at  common 
law. 

And  so  it  is  laid  down  in  Com.  Dig.  tit.  Pleader,  (3L.  i.)|| 

Here  also  it  may  be  proper  to  distinguish  between  taking  out 
execution  on  judgments  and  recognizances  at  common  law,  and 
on  statutes  merchant  and  staple;  that  on  the  first  a  scire  facias 
after  the  year  and  day  is  absolutely  necessary;  but  as  to  statutes 
merchant,  Sfc.  the  conusee  may  at  any  time  sue  execution  on  them, 
without  the  delay  or  charge  of  a  scire  facias. 

The  reason  why  the  plaintiff  is  put  to  his  scire  facias  after  the 
year  is,  because  where  he  lies  quiet  so  long  after  his  judgment, 
it  shall  be  presumed  he  hath  released  the  execution,  and  therefore 
the  defendant  shall  not  be  disturbed  without  being  called  upon, 
and  having  an  opportunity  in  court  of  pleading  the  release,  or 
shewing  cause,  if  he  can,  why  the  execution  should  not  go. 

Also,  it  is  said  in  Salkeld,  that,  if  a  judgment  be  above  ten 
years*  standing,  the  plaintiff  cannot  sue  a  scire  facias  without 
motion  in  court;  and  if  it  be  under  ten,  but  above  seven,  he 
cannot  have  o.  scire  facias  without  a  motion  at  the  side-bar;  and 
a  note  is  added,  that  if  after  such  motion,  and  judgment  revived 
hy  scire  facias,  the  defendant  die  before  execution,  the  plaintiff 
must  sue  a  new  scire  facias,  but  may  have  it  without  motion,  for 
the  judgment  was  revived  before. 

But,  though  the  general  rule  be,  that  the  plaintiff  cannot  take 
out  execution  after  the  year  and  day  without  a  scire  facias^  yet 
it  must  be  understood  with  these  restrictions. 

That  if  the  defendant  brings  a  writ  of  error,  and  thereby  hin- 
ders the  plaintiff  from  taking  his  execution  within  the  year,  and 
the  plaintiff  in  error  is  nonsuit,  or  the  judgment  affirmed,  the 
defendant  in  error  may  proceed  to  execution  after  the  year  with- 
out a  scire  facias,  because  the  writ  of  error  was  a  supersedeas  to 
the  execution,  and  the  plaintiff  must  acquiesce  till  he  hears  the 

judgment 
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judgment  above.  Besides,  while  the  cause  is  depending  on  the 
writ  of  error,  it  is  still  sub  judicc,  whether  the  plaintiff  shall 
recover  or  not,  and  the  year  for  the  execution  ought  to  be  ac- 
counted from  the  final  judgment  given. 

So,  if  the  plaintiff  hath  a  judgment,  with  stay  of  execution  6  Mod.  288. 
for  a  year,  he  may,  after  the  year,  take  out  his  execution  with-  ^^'  *^^P"  ^'^'^ 
out  the  scire  facias^  because  the  delay  is  by  consent  of  parties, 
and  in  favour   of  the  defendant ;    and   the  indulgence   of  the 
plaintiflF  shall  not  turn  to  his  prejudice. 

Also,   if  the  plaintiff  enters  on  the  roll  of  the  judgment,  an  Seymour  and 
award  of  an  elegit  of  the  same  term  with  the  judgment,  and  Orenvill, 
continues  it  down  with  vicecomes  non  misit  hrcve.  he  may  take  out    o^\  ; /'i?,. 
that  writ  at  any  time  afterwards,  without  suing  out  any  scire  Rep.  104. 
Jacias^  though,  upon  debate  of  this  matter,  the  judges  at  first  ^  Show.  2.35. 
inclined  that  the  elegit  should  be  actually  taken  out ;  otherwise,  Comb.  346. 
such  an  award  as  this  might  be  entered  at  any  time,  paying  onl}^ 
for  the  continuances,  and  the  party  thereby  tricked  out  of  the 
benefit  which  the  law  gives  him   of  pleading  any  matter  post 
factum  upon  the  scire  facias :  but  upon  examination  of  several  of 
the  ancient  practising  clerks  then  in  court,  this  appeared  to  have 
been  the  constant  practice  amongst  them  for  many  years ;  and 
therefore  the  court,  considering  the  inconveniency  of  opening  a 
gap  to  destroy  so  many  executions  for  this  irregularity,  and  be- 
cause the  practice  had  prevailed  so  long,  that  it  was  become  the 
law  of  the  court,  ordered  that  the  execution  should  stand  good. 

But,  if  the  defendant  has  been  tied  u{3  by  an  injunction  out  Booth  v. 
of  Chancery  for  a  year,  he  cannot  take  out  execution  without  a  Booth,  Salk. 
scire  facias^  l)ecause  the  courts  of  law  do  not  take  notice  of  ^g**  §  q 
Chancery  injunctions,  as  they  do  of  writs  of  error.    Besides,  in  11  winter  v. 
that  case,  it  would  be  no  breach  of  the  injunction  to  take  out  the  Lightband, 
execution  within  the  year,  and  continue  it  down  by  vicecomes  ^  S'^-  3oi- 
7ion  misit  breve,  which  cannot  be  done  in  the  case  of  a  writ  of  y  Earlof  Dar- 
error,  because  that  removes  the  record  out  of  the  court  where  the  lington,  3  P. 
judgment  was;  and  therefore  there  can  be  no  proceedings  below  Wms.  36.  S. P. 

till  it  be  affirmed,  and  returned  to  the  inferior  courts.  Sympson  v. 

Gray,  BarHes, 
197.  But,  where  the  delay  has  been  occasioned  by  the  defendant  himself,  later  cases  have 
holden  that  this  rule  does  not  apply.  Michell  v.  Cue,  2  Burr.  660.  Bosworth  v.  Philips, 
a  Bl.  Rep.  784.  S.  C.  cited  by  Nares  J.  &  S.  P.  ruled.     Bland  v.  Darley,  3  T.  R.  530.    Watkins 

V.  Haydon,  2  Bl.  Rep.  762.  S.  P.|| If  a^eri  facias  be  sued  within  the  year,  and  nulla  bona 

returned,  and  continued  down  several  years,  a  capias  ad  satisfaciendum  may  issue  without  a 
scire  facias.  Air  v.  Hardress,  Stra.  100.  —  If  execution  is  not  returned  by  the  sheriff)  or  not 
filed,  continuances  thereon  cannot  be  entered  on  the  roll ;  and  if  they  are,  and  thereupon  a 
ca.  sa.  issues  after  the  year,  without  a  5c»rt /am*,  defendant  shall  be  discharged  out  of  custody, 

and  plaintiff  pay  costs.     Blayer  v.  Baldwin.     2  Wils.  82.     Barnes,  213.  S.C. The  year 

shall  be  computed  from  the  day  of  t^igiiing  judgment  to  issuing  the  writ,  not  by  the  number  of 
terms,  Barnes,  197. 
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(1)  To  what  Time  the  Execution  shall  have  Relation^ 
so  as  to  avoid  any  Alienation  by  the  Party  : 
And  herein  of  the  Statute  of  Frauds. 

Co. Liu.  102.  A  S  to  lands,  they  are  bound  from  the  time  of  the  judgment, 
a. b.  8 Co.  171.  xx  j.^  ^j^^^  execution  may  be  of  these,  though  the  party  aliens 
Fleetwood's  bond  Jide  before  execution  sued  out:  so,  of  statutes  merchant, 
case,  RaRep.  staple,  and  recognizances,  which  also  bind  the  lands  from  the 
77»  78.  time  of  entering  into  them. 

Mod.  217*  Therefore,  if  a  man  has  judgment  for  debt,  or  is  conusce  of  a 

Chan.Ca.  i68.  statute,  and  the  debtor,  before  execution   sued,  ahens  by  fin C; 

and  five  years  pass,  yet  the  plaintiff  may  still  sue  out  execution. 

But  here  it  is  necessary  to  observe,  that  by  the  29  Car.  2.  c.  3. 

§  1 3.  reciting,  that  "  it  had  been  found  mischievous,  that  judgments 

•'  in  the  king's  courts  at  Westminster  do  many  times  relate  to  the 

*'  first  day  of  the  term  whereof  they  are  entered ;  or  to  the  day 

"  of  the  return  of  the  original,  or  filing  the  bail,  and  bind  the 

*'  defendant's  lands  from  that  time,  although  in  truth  they  were 

"  acknowledged  or  suffered  and  signed  in  the  vacation-time  after 

*'  the  said  term,  whereby  purchasers  find  themselves  aggrieved/' 

rrhis  statute,        §  M»     It  is  enacted,  "  That  any  judge  or  officer  of  any  of  His 

it  hath  been      "  Majesty's  courts  of  Westminster,  that  shall  sign  any  judgments, 

resolved,  is       «  shall,  at  the  signing  of  the  same,  without  fee  for  doing  the 

confined  to       a  same,  set  down  the  day  of  the  month  and  year  of  his  so  doing, 

and  does  not     "  upon  the  paper-book,  docket,  or  record  which  he  shall  sign  ; 

a{>ply  as  be-      "  which  day  of  the  month  and  year  shall  be  also  entered  upon 

tween  the  par-  «  the  margcnt  of  the  roll  of  the  record  where  the  said  judgment 

Tli^i'cfore,'*if'*  "  '^'^^^  ^'^  entered." 

the  defendant  die  in  the  vacation,  judgment  may  be  still  entered  after  his  death,  as  of  the  pre- 
ceding term,  when  he  was  living ;  and  it  will  be  a  good  judgment,  at  common  law,  as  of  that 
term,  though  execution  cEyinot  be  sued  out  upon  it  against  the  representative  of  the  defendant 
until  it  is  revived  hy  scire  facifis.  Oadcsv.  Woodward,  i  Salk.  87.  aLd.  Raym.  766.  849. 
S.C.  7  Mod.  2.  93.  S.  C.  Duke  of  Norfolk's  case,  i  Salk.  401.  7  Mod.  39.  S.C.  Parsons 
V.  Gill,  I  Ld.  Raym.  695.  Com.  Rep.  117.  S.  C.  Finch  v.  Earl  of  Winchclsea,  3  P.  Wms. 
399.  note  [E].  Fann  v.  Atkinson,  Willcs,  427.  Savil  v.  Wiltshire,  /</.  428.  note.  Barnes, 
271.  S.C.  Fuller  v.  Jocclyn,  2  Str.  882.  Ca.  temp.  Hardw.  158.  S.  C.  i  Barnardist.  B.  R. 
357*  ZS^'  404-  S.C.  Chancy  v.  Needham,  2  Str.  1081.  Andr.  ^i-  S.C.  Heapy  v.  Parris, 
6T.  R.  368.  Bragncr  v.  Langmead,  7  T.  R.  20.  Waghorne  v.  Langmcad,  i  B.  &  P.  571. 
Freckelton  v.  Kitson,  2  Lill.  Pr.  R.  145.  Stamper  v.  Kinsey,  lb.  But  then  the  roll  ought  to 
be  brought  in  and  filed  before  the  essoign  day  of  the  subsequent  term.  1  Salk.  87.  2  Ld. 
Raym.  850.  Hodges  v.  Templar,  6  Mod.  191.  And  it  is  said,  that  if  judgment  be  signed  in 
term  time,  and  in  the  subsequent  vacation  the  defendant  sell  lands,  an<l  before  the  eloign 
day  of  the  next  term  the  plaintiff  enter  his  judgment,  it  shall  aflect  the  lands  in  the  hands  of 
the  purchaser.    6  Mod.  191.     See  Sugd.  V.«S:P.  561.  4th  Edit.] 

And  §  15.  it  is  enacted,  "  That  such  judgments,  as  against 
"  purchasers  hoiid  Jide^  for  valuable  consideration,  of  lands,  te- 
"  nements,  or  hereditaments  to  be  charged  thereby,  shall,  in 
*'  consideration  of  law,  be  judgments  only  from  such  time  as 
«  they  shall  be  so  signed,  and  shall  not  relate  to  the  first  day  ot 

"the 
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*<  the  term  vrhereof  they  are  entered,  or  the  day  of  the  return 
**  of  the  original,  or  filing  the  bail." 

And  §  1 8.  it  is  enacted,  "  That  the  day  of  the  month  and 
"  year  of  the  enrolment  of  recognizances  shall  be  set  down  in 
"  ihe  margent  of  the  roll  where  the  said  recognizances  are  en- 
<*  rolled,  and  that  no  recognizance  shall  bind  any  lands,  tene- 
"  ments,  or  hereditaments,  in  the  hands  of  any  purchaser  bond 
^^  Jide,  and  for  valuable  consideration,  but  from  the  time  of  such 
**  enrolment." 

Also,  for  the  greater  security  of  purchasers,  by  the  4  &  5  W.  [Before  thrt 

"&  M.  c.  20.  made  perpetual  by  7  &  8  W.  3.  c.  36.,  it  is  enacted,  ^^^^^"^^  *J^ 

That  the  clerk  of  the  essoins  of  the  Court  of  C  B.,  the  clerk  of  {,"  u^ndThe 

the  doggets  of  the  Court  of  K.  B.,  and  the  master  of  the  oflice  of  lands,  and  the 

Pleas  in  the  Court  of  Exchequer,  shall  make  and  put  into  an  docket  was 

alphabetical  dogget,  by  the  defendants'  names,  a  particular  of  "j^an^^nTd'^ 

all  judgments  entered  in  their  respective  courts  of  Michaelmas  ^^  ^nj  j^.  rea- 

and  Hilary  terms,  before  the  last  day  of  the  ensuing  term;  and  dily.Gilb.C.P. 

of  the  judgments  of  Easter  and  Trinity  tenns,  before  the  last  565.   But  now 

day  of  Michaelmas  term,  under  the  penalty  of  100/. ;  which  dog-  ^^  '*  g  ^"™^i 

get  shall  contain  the  names  of  the  plaintiff  and  defendant,  with  the  judgment 

the  addition  of  the  latter,  (if  any  such  be  in  the  record  of  the  should  be 

judgment,)  the  debt,  damages,  and  costs  recovered,  the  venue  docketted  in 

and  number  of  the  judgment  roll;  and  shall  be  fairly  put  into  ^helands^^and 

and  kept  in  books  in  parchment,  to  be  searched  and  viewed  by  jf  \i  be  not 

all  persons,  at  reasonable  times,  paying  for  every  term's  search  docketted, 

4^.  and  no  more:  and  by  §  3.  that  no  judgment  not  doggetted,  Flower  v. 

aild  entered  in  the  books  as  aforesaid,  shall  affect  any  lands  or  .  ^ ,    Bo^jng- 

,  '  X  "^  P      broke,  i  Str. 

tenements  as  to  purchasers  or  mortgagees,  or  have  any  preie-  ^3^.5  of  not 

rence  against  heirs,  executors,  or  administrators,  in  their  ad-  docketted 

ministration  of  their  ancestors,  testators,  or  intestates'  estates.       within  the 

time  pre- 
scribed by  the  act,  Wait  v.Gardi,  Barnes,  a6i.  Forshall  v.  Coles,  Sugd.  V.&  P.  App.  No.  i8. ; 
.or  if  there  be  a  false  docket,  which  is  as  none,  Gilb.  C.  P.  165.  i  Wils.  61.  a  Str.  1209. 
S.  C.  though  a  right  judgment,  the  purchaser  or  mortgagee  will  be  safe;  and  in  the  latter  case, 
the  party  must  t3^e  his  remedy  against  the  attorney  or  officer  for  not  docketting  it  truly.  [|  But, 
though  a  judgment  be  not  docketted,  and  therefore  void  against  a  purchaser,  yet,  if  the  pur- 
chaser has  notice  of  it,  and  has  not  paid  the  value  of  the  estate,  it  will  be  presumed  that  he 
agreed  to  pay  off  the  judgment,  and  equity  will  compel  him  to  pay  it.  Thomas  v.  Pledwell, 
tit.  Creditor  and  Debtor  (E.  pi.  5.),  a  Eq.  Ca.  Abr.  681.  pi.  7.  And  although  no  agreement 
were  made,  yet,  if  a  purchaser  has  notice  of  a  judgment,  the  statute  does  not  in  equity  ex- 
tend to  him,  for  he  is  already  in  possession  of  that  which  it  was  the  object  of  the  legislature 
to  furnish  him  with,  namely,  knowledge  of  the  incumbrance.  Davis  v.  Earl  of  Strathmore, 
16  Ves.  419.,  which  over-ruled  the  case  of  Forshall  v.  Coles,  Vin.  Abr.  tit.  Creditor  and  Debtor 
(E.  pi.  6.),  and  a  Eq.  Ca.  Abr.  59a.  pi.  8.,  but  much  more  fully  reported  in  Sugd.  V.  &  P.  uhi 
svpra.\\  [If  the  judgment  against  a  testator  or  intestate  be  not  docketted,  the  debt  is  put  on  a 
level  with  simple  contract  debts,  and  the  executor  or  administrator  may,  under  the  plea  of 
plene  adminhtravit  to  an  action  of  debt  upon  sucli  a  judgment,  givq  in  evidence  the  payment 
of  bond  and  other  specialty  debts.  Hickey  v.  Hayter,  6  T.  R.  384.  i  Esp.  Rep.  313.  S.  C. 
iSteele  v.  Rorke,  i  B.  &  P.  J07.]  |j  And  where  leave  was  given  to  enter  up  judgment  as  of  a 
preceding  terra,  nunc  pro  tuncy  the  Court  of  K.  B.,  in  order  that  it  might  not  affect  purchasers 
and  mortgagees,  directed  it  to  be  docketted  of  the  term  in  which  the  application  was  made. 
Baker  v.  Baker,  H.  33  G.  3.    %  Tidd's  Pr.  967.  6th  Edit.|| 

[To  give  effect  to  a  judgment,  as  against  purchasers  and  mort- 
gagees of  lands  in  Middlesex  and  Yorkshire^  it  is  required^  that 

it 
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it  shall  be  registered:  for  by  5  Ann.  c.  18.  §  4.  and  several  sub- 
6Ann.  c.  ^,5-     sequent  statutes,  "  No  judgment,  statute,  or  recognizance  (other 
§  19.    7  Ann.    «  than  such  as  shall  be  entered  into  in  the  name  and  upon  the 
c.  20.  $1^-       «  proper  account  of  his  majesty)  shall  ajffect  or  bind  any  manors, 
^  I  Sell'.    '   *  "  lands,  tenements,    or  hereditaments  in  those  counties,    but 
"  only  from  the  time  that  a  memorandum  of  such  judgment,  sta- 
"  tute,  or  recognizance,  shall  be  entered  at  the  register-office, 
"  in  such  manner  as  therein  is  directed."] 
Sugd.  V.  &  P.        II  But  none  of  these  acts  extend  to  copyhold  estates,  or  to  leases 
578—580.       ^j.  rack-rent,  or  not  exceeding  twenty-one  years,  where  the  ac- 
tual possession  and  occupation  go  along  with  the  lease.     Nor 
does  the  act  for  the  county  of  Middlesex  extend  to  any  of  the 
chambers  in   Serjeants'   Inn,    the   Inns  of  Court,  or  Inns  of 
Chancery.  || 
Co.LitMo2.a.       Here  also  we  must  observe  a  difference  as  to  judgments  which 
affect  the  lands  of  an  ancestor,  and  those  which  affect  the  heir ; 
for  as  to  the  first,  the  plaintiff  shall  not  have  execution,  but  only 
of  that  land  which  the  defendant  had  at  the  time  of  the  judg- 
ment, because  the  action  was  brought  in  respect  of  the  person, 
and  not  in  respect  of  the  land. 
Co.Litt.ioz.b.       But,  if  an  action  of  debt  be  brought  against  the  heir,  and  he 
(a)  That  filing  alien,  pending  the  writ;  yet  shall  the  land  he  had  at  the  time  of 
a  bill  in  B.  R.   ^j^g  ^^j  original  purchased,  be  charged,  for  the  action  was  brought 
for  this  pur-      against  the  heir  in  {b)  respect  of  the  land. 

pose  as  an  original  writ.  Carth.  245.  {b)  And  therefore,  if  the  ancestor  devised  away  the 
lands,  creditors,  whose  securities  were  inferior  to  juilgments,  had  no  remedy  at  common  law, 
either  against  the  heir  or  devisee.  Abr.  Eq.  149.  But  now  by  the  3  &  4  W.  &  M.  c.  14.  it  is 
enacted,  that  all  wills  concerning  lands,  or  any  rents,  profits,  term,  or  charge  out  of  the  same, 
whereof  the  devisor  shall  be  seised  in  fee  simple,  in  possession,  reversion,  or  remainder,  shall 
be  deemed  to  be  fraudulent  and  void  against  creditors  upon  bonds  or  other  specialties,  their 
executors,  administrators,  &c.  and  such  creditors  sludl  have  their  actions  of  debt  agiiinst  the 
heir  at  law  and  the  devisees  jointly. 

Grce  V.Oliver,  Hence  it  hath  been  adjudged,  that  wliere  there  were  two  cre- 
Carth.  245-  ditors,  viz.  A,  and  B,  of  .7. 5.,  whose  heir  was  bound,  and  who 
had  lands  by  descent,  and  A,  filed  an  original  in  C,  B^  and 
had  judgment  thereon  in  Trinity  term  2  Ja.  2.  by  default,  and 
thereupon  a  general  elegit  issued  against  all  the  lands  of  the 
heir,  and  a  moiety  thereof  was  delivered  to  ^.,  and  B»  on  a  bill 
filed  in  B,  jB.,  i  &  2  Ja.  2.,  had  a  special  judgment  against  the 
assets  confessed  by  the  heir  in  Trinity  term  3  Ja.  2.,  though  ^.'s 
judgment  were  subsequent  to  ^.'s,  yet  as  it  appeared  that  his  bill 
or  original  was  filed  before  A.\^  the  judgment  should  have  rela- 
tion thereto,  and  therefore  he  was  to  be  first  satisfied. 
Carth.  i8i.  Also,  in  the  above  case  it  seems,  that  though  A,\  judgment 

246.  had  been  on  an  original  actually  filed  before  jB.'s,  that  B.  niust 

have  been  prefisrred,  because  his  judgment  was  general  against 
the  heir,  and  the  execution  a  general  and  common  execution  by 
elegit^  and  not  against  the  assets  only  by  way  of  extent ;  and 
therefore  such  a  general  judgment  will  not  operate  by  way  of 
relation  to  the  original,  but  binds  only  in  common  cases  from 
the  time  of  the  judgment  given. 

13      ,  As 
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As  to  goods  and  chattels,  the  execution  at  common  law  had  8  Co.  171. 
relation  to  the  time  of  the  awarding  thereof,  and  therefore,  jf  Cro.  Eliz.  174. 
after  the  teste  of  the  writ  of  execution,  the  defendant  had  sold  J^g*  *     *"^ 
the  goods,  though  bondjidey  and  for  valuable  consideration,  yet 
were  they  still  liable  to  be  taken  in  execution,  into  whose  hands 
soever  they  came. 

But  as  this  created  some  inconveniency  with  respect  to  trade,  Mod.  188. 
in  making  the  goods  still  subject  to  execution,  though  in  the  Sid.  a7i. 
hands  of  a  person  who  came  by  them  for  valuable  consideration, 
and  without  notice  of  any  such  execution ;  and  as  there  was  a 
farther  inconveniency  in  making  a  writ  of  execution  taken  out 
in  vacation,  to  have  relation  to  the  last  day  of  the  precedent 
term ;  for  remedy  thereof. 

By  the  29  Car.  2.  c.  3.  §  16.  it  is  enacted,    "  That  no  writ  of  [But  neither 

*^  Jieri  facias,  or  other  writ  of  execution,  shall   bind  the  pro-  before  this 

**  perty  of  the  goods  against  which  such  writ  of  execution  is  ^*^^"^^»  "5*^ 
..  ^     r  n      t      X  ^  r  ?      •  I  1         •     1    11  1       1  I.  1   since,  IS  the 

**  sued  forth,  but  irom  thetmie  that  such  writ  shall  be  delivered  property  of 

^  to  the  sheriff,  under-sheriff,  or  coroners,  to  be  executed  ;  and,  goods  altered, 

"  for  the  better  manifestation  of  the  said  time,  the  sheriff,  un-  but  continues 

*'  der-sheriff,    and  coroners,    their  deputies  and  agents,  shall,  Jj^t  ^tilUhe  " 

*'  upon  the  receipt  of  any  such  writ  (witliout  fee  for  doing  the  execution  ex- 

"  same)  indorse  upon  the  back  thereof  the  day  of  the  month  or  ecuted.    The 

'*  year  whereon  he  or  they  receive  the  same."  meaning  of 

•^  "^  the  words, 

tJuit  no  writ  of  execuiwH  shall  bind  the  property  htdfrmn  the  delivery  cf  the  v>rit  to  the  sfieriff,  is, 
that  after  the  writ  is  so  delivered,  if  the  de^ndant  make  an  assignment  of  his  goods,  unless  in 
market  overt,  the  sheriff  may  take  them  in  execution.    2  Eq.  Ca.  Abr.  381.] 

[This  statute  protects  only  goods  in  the  hands  o(  purchasers  Comb.  145. 
where  the  goods  are  sold  hcmdjtde ;  for  if  the  party  die  after  the 
teste,  but  before  the  delivery  of  the  writ  to  the  sheriff,  the  goods 
are  bound  in  the  hands  of  his  executors  ;  for  this  is  not  a  change 
of  property  by  sale,  or  for  a  valuable  consideration. 

So,  if  a  writ  of  execution  be  delivered  to  the  sheriff,  and  the  i  Ld.  Raym. 
defendant  become  bankrupt  before  it  is  executed,  the  execution   ^52.    But  in 
is  thereby  superseded,  and  the  goods  are  not  bound  by  the  de-  ^u'^  -^^Si^^ 
livery,  for  the  property  ceases  to  be  in  the  bankrupt  from  the  ^0^  be^made  a 
time  of  the  act  of  bankruptcy  committed.  trespasser  by 

relation  for 
any  subsequent  disposal  of  them ;  though  he  would  be  liable  in  trover.  Smith  v.  Mi  lies,  i  T.  R. 
475- 

The  sheriff  deriving  his  authority  froni  the  writ,  it  hath  been  Cro.  Car.  459. 

holden,  that  if  the  plaintiff  die  after  a^fieri  facias  sued  out,  it  i  Sid.  29. 

may  be  executed  notwithstanding ;  and  his  executor  or  adminis-  *  ^^'  ^yj":, 

trator  shall  have  the  money.     And  if  the  plaintiff  (a)  has  made  ^^j^^*  /^^mov 

no  executor,  or  administration  is  not  yet  committed,  the  money  73.  *  2  Ld.    ' ' 

must  be  brought  into  court,  and  there  deposited  until,  Sfc,'}  Raym.  107 ^ 
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Hob.  60. 
a  Inst.  19. 
aRo.Abr,47a. 

8  Co.  171. 
2  Ro.  Abr. 
J56, 157- 


[Rex  V.Cot- 
ton, Parker, 
us.   aVes. 
a88.    But  the 
above  statute 
of  33  H.  8.  ex- 
tends to  ex- 
ecutions 
against  per- 
sonal property 
as  well  as 
against  land, 
and  restrains 
the  preroga- 
tive within  the 
limitation 
there  pre- 
scribed. Par- 
ker, »6i,  a6a.] 


But  for  this 
vw/tf  zRo.Abr. 
156,  IJ7- 
Moore,  I  z6. 
3  Leon.  239, 
940.  4  Leon, 

10. 


(K)  Of  the  King*s  Precedency  in  Executions. 

TT  hath  been  already  observed,  that  the  king,  by  his  preroga- 

tive,  may  have  execution  of  the  body,  lands,  or  goods  of  hi? 
debtor,  at  his  election. 

And  here  we  must  observe,  that  the  king's  execution  relates  as 
to  land  to  the  time  of  becoming  in  debt  to  the  king;  for  as  to 
debts  that  were  of  record,  they  always  bound  the  lands  and  te- 
nements; for  all  lands  being  held  mediately  or  immediately  from 
the  king,  when  any  debt  was  returned  of  any  person,  it  laid  the 
estate  as  liable  to  such  debt,  as  if  it  had  been  a  reservation  on 
the  first  grant. 

And  as  to  debts  not  of  record,  they  bind  the  lands  from  the 
time  they  are  entered  into ;  but  this  is  by  force  of  the  statute 
33  H.  8.  c.  39.  §74.  by  which  it  is  enacted,  "  That  if  any  suit 
*'  be  commenced  or  taken,  or  any  process  hereafter  be  awarded 
**  for  the  king,  for  the  recovery  of  any  of  the  king's  debts,  that 
"  then  the  same  suit  and  process  shall  be  preferred  before  any 
"  person  or  persons  ;  and  that  our  said  sovereign  lord,  his  heirs 
'*  and  successors,  shall  have  first  execution  against  any  defend- 
"  ant  or  defendants,  of  and  for  the  said  debts,  before  any  other 
"  person  or  persons ;  so  always,  that  the  king's  said  suit  be  taken 
"  and  commenced,  or  process  awarded  for  the  said  debt,  at  the 
*'  suit  of  our  said  sovereign  lord  the  king,  his  heirs  or  sue- 
*'  cessors,  before  judgment  given  for  the  said  other  person  or 
"  persons." 

As  to  the  king's  execution  of  goods,  the  same  relates  to  the 
time  of  the  awarding  thereof,  which  is  the  teste  of  the  writ,  as 
it  was  in  the  case  of  a  common  person  at  common  law ;  for 
though  by  the  29  Car.  2.  c.  3.  "  no  execution  shall  bind  th^ 
"  property  of  the  goods,  but  from  the  time  of  the  delivery  of 
"  the  writ  to  the  sheriff;"  yet  as  this  act  does  not  extend  to  the 
king,  an  extent  of  a  later  teste  supersedes  an  execution  of  the 
goods  by  a  former  writ;  because  by  the  king's  prerogative  at 
common  law,  if  there  had  been  an  execution  at  the  subject's  suit, 
and  aftei'ward's  an  extent,  the  execution  was  superseded  till  the 
extent  was  executed,  because  the  publick  ought  to  be  preferred 
to  the  private  property,  and  the  rather,  because  the  king  if 
supposed  by  publick  business  not  to  be  able  to  take  care  of 
every  private  affair  relating  to  his  revenue,  and  therefore  no 
time  occurs  to  (or  runs  against)  the  king ;  and  if  he  was  to  be 
prevented  of  his  execution,  by  another  person's  coming  in  be- 
fore him,  laches  must  be  imputed  to  him,  which  the  law  does 
not. 

If  the  king's  debt  be  prior  on  record,  it  binds  the  lands  of 
the  debtor,  into  whose  hands  soever  they  come,  because,  as  has 
been  observed,  it  is  in  the  nature  of  an  original  charge  upon  the 
land  itself,  and  therefore  must  subject  every  body  that  claims 
under  it ;  but,  if  the  lands  were  alienated  in  whole  or  in  part. 
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ms  by  granting  a  jointure  before  the  debt  contracted,  such 
alienee  claims  prior  to  the  charge,  and  in  such  case  the  land 
is  not  subject. 

[This  statute  of  33  H.  8.  it  hath  been  resolved,  is  not  con-  7C0.  i8.b. 
fined  to  bond  debts  only,  but  extends  to  all  debts  and  exe- 
cutions at  the  suit  of  the  king.    But  it  is  restrictive  upon  the  old 
prerogative,   and   introductive  of  a  new  law,   for  ita  quod,  so 
alxvaj/s  that  the  kings  suit,  &c.  makes  a  condition  precedent  and 
a  limitation.     Hence,  therefore,  a  judgment  and  execution,  exe-  Attorney  Ge- 
cuted  by  elegit,  shall  be  preferred  to  the  extent  of  the  king,  JJ^"*^*  ^h"^"!" 
issuing  on  a  bond  debt,  bearing  date  before  the  subject's  judg-  ^^^^*    ^^  ^' 
ment,  and  assigned  to  the  king  before  the  subject's  execution. 
And,  in  the  case  of  an  execution  against  personal  property,  if  Lechmere  v. 
the  king's  extent  be  sued  out  posterior  to  a  judgment  recovered  Thorough- 
by  the  subject,  and  writ  of  execution  thereon  delivered  to  the  ^^^ ' j      ^ 
sfierifF,  though  not  executed,  the  king  shall  be  postponed.     Be-  Comb.  laV 
sides,  in  this  case,  the  property  of  the  goods  is  changed  by  the  Uppom  v. 
subject's  execution,  and  no  longer  remains  in  the  king's  debtor.  Sumner,  ^%{. 
It  will  indeed  be  otherwise,  if  an  extent  come  after  a  distress,  or  ^^^'  ^  R^k 
before  a  provisional  assignment  under  a  commission  of  bankrupt,  y.  Dayrell, 
for  in  neither  of  those  cases  is  the  property  of  the  goods  divested  4  T.  R.  401. 
out  of  the  owner.] 

See  further  on  this  subject  tit.  Prerogative  (E). 

(L)  or  the  proper  Officer  to  do  Execution  :    And 
herein  of  the  preceding  and  succeeding  Sheriff. 

T^HE  sheriff  or  officer,  who  has  proper  authority  to  begin  an  Salk.  223. 
execution,  is  compellable  to  proceed  in  the  same.  w<fc tit. Sheriff. 

Hence  it  hath  been  adjudged,  that  if  a  sheriff  on  2^  fieri  facias  Ayrev.Aden, 
seizes  goods  in  his  hands  to  the  value  of  the  debt,  and  pays  part  ^^o-  ^^  73- 
of  the  debt,  and  is  discharged,  without  having  sold  the  rest  of  §  r?^Ro^Abr 
the  goods,  or  having  returned   his  writ,  that  notwithstanding  893.S.C.butia 
such  discharge,  and  without  any  writ  of  venditiotii  exponas,  he  Yelv.  44.  the 
may  sell  the  goods  remaining  in  his  hands,  and  such  sale  and  ^'^'jf  ^^'t 
execution  shall  be  good  by  force  of  the  writ  o^ fieri  facias.  P^^^  ^^1^ 

contrary  to  the  resolution  in  all  the  other  books,  that  the  sale  was  void,  and  that  his  authority 
ceased  with  his  office ;  but  qu.  <^  vide  a  Saund.  47.    Latch.  117. 

If  s.  fieri  facias  be  delivered  to  an  under-sheriff,  9  Nov.  34  Ehz.  Boucher  v 
on  which  he  levies  part  of  the  debt ;  and  on  the  same  day  a  writ  Wiseman, 
of  discharge  be  delivered  to  him,  dated  6  Nov.  ,•  yet  if  it  be  not  ^^^'  ^^'  ^^^' 
proved,  that  he  had  notice  of  this  discharge  prior  to  his  com- 
mencing the  execution,  he  still  remETihs  under-sheriff,  and  liable 
to  the  plaintiff's  action  for  the  money  levied  by  him. 

As  the  authority  of  the  old  sheriff  continues,  so  the  law  has  Salk.  323- 
provided  a  remedy  to  oblige  him  to  proceed  in  the  execution, 
which  is  by  {a)  distiingas  nupet'  vicecomitem,  either  to  distrain  him  (a)  For  which 
jto  sell  and  bring  in  the  money,  or  to  sell  and  deliver  the  money  ^"'^  Thes. 
to  the  new  sheriff  to  bring  intto  court.  34H.6!'36. 

Rast. 
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Rast.  Ent.  164.  —  That  the  disiringas,  which  commands  the  new  sheriff  to  distrain  the  old  one 
to  sell  and  bring  in  the  money,  is  the  most  usual.     6  Mod.  299. 

(M)  Of  the  Manner  of  compelling  him  to  do  Execu- 
tion :  And  herein  of  the  Party's  Remedy 
against  him  for  Neglect  of  his  Duty. 

Vide  tit.  At-  JF  the  sheriff  refuses  to  execute  any  judicial  writ;  this  is  a 
^/^H/T^  ^"^  contempt   to  the   court,    for  which  an   attachment   will  be 

^      '  granted. 

Salk.  323.  So,  if  he  executes  the  writ,  and  makes  a  false  return,  the 

party  injured  may  have  an  action  on  the  case  against  him. 
7  Mod.  118.  If  2i  Jieri  facias  be  directed  to  the  slierifF,  and  he  return,  that 

6  Mod.  229.      }je  levied  goods  to  such  a  value,  he  must  answer  goods  to  that 
'  ^*^'         value ;  and  in  such  case,  if  he  return,  that  they  remain  in  his 

hands  for  want  of  buyers,  then  a  venditioiii  exponas  shall  be 

awarded  ;  upon  which,  if  he  refuse  to  sell  the  goods,  a  distringas 

issues  to  the  coroner. 
For  this  vide  But,  if  to  2i  Jieri  facias  the  sheriff  return,  that  he  seized  goods 
Cro.  Ja.514.  to  such  a  value,  and  that  they  were  rescued  out  of  his  hands;  in 
^R^^R^^  this  case,  he  makes  himself  liable  to  an  action  of  debt,  or  a  scire 
Brid^f^m. 53.^^*0/^^^^^  may  be  brought  against  him  by  the  plaintiff;  for  the  sheriff 
Sly  and  Finch,  having  levied  the  goods,  he  can  have  no  remedy  against  the  de- 
Cro.  Ja.566.  fendant:  also,  in  this  case,  there  can  be  no  venditioni  exponas  tr> 
Coryton  and  ^j^^  sheriff,  because  by  his  own  shewing  it  appears,  that  he  has 
Cro.  Car.  si»  "^^  ^^  goods  in  his  hands, 
a  Saund.  343. 

(N)  Of  the  Sheriff's  Authority  in  doing  Execution  : 
And  herein  of  breaking  Doors,  <§r. 

5  Co.  91.,  &c.  XT  is  laid  down  as  a  general  rule  in  our  books,  that  the  sheriff, 
Semaine's  j^  executing  any  judicial  writ,  cannot  break  open  the  door  of 

*^r^  Moore  ^  dwelling-house.  This  privilege,  which  the  law  allows  to  9 
668!  Yelv.  a'g.  nian's  habitation,  arises  from  the  great  regard  it  has  to  every 
Cro.  Eliz.  908.  man's  safety  and  quiet,  and  therefore  it  protects  him  from  those 
Dalt.  Sher.  inconveniencies  which  must  necessarily  attend  an  unlimited  power 
^^^*  in  the  sheriff  and  his  officers  in  this  respect ;  and  hence  it  is, 

*  In  Trin.  T.    that  every  man's  house  is  called  his  castle.  * 
17  G.  3.  in  the 

cause  of  Yates  and  others  against  Delamayne,  Esq.,  the  court  set  aside  an  execution  levied  on 
defendant's  goods,  in  his  dwelling-house,  because  the  officer  forcibly  broke  into  the  house  to 
^execute  the  writ. 

But  yet,  in  favour  of  executions,  which  are  the  hfe  of  the  law, 
and  especially  in  cases  of  great  necessity,  or  where  the  safety  of 
the  king  and  commonwealth  are  concerned,  this  general  case 
hath  the  following  exceptions : 
5  Co.  91.  b.  I .  That  whenever  the  process  is  at  the  suit  of  the  (at)  king,  the 

(a)  That  upon   sheriff,  or  his  officer,  may,  afler  request  to  have  the  door  opened, 
^  Sf  thou  h  ^"^  refusal,  break  and  enter  the  house  to  do  execution,  either  on 
on  mesne  pro-  ^^^  party's  goods,  or  take  his  body,  as  the  case  shall  be, 
cess,  and  at  * 
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the  suit  of  the  subject,  the  sheriff  may  break  open  any  outward  doors  after  demand  and 
pefusal.     3  Show.  87.  pi.  78. 

2.  So,  in  a  writ  of  seisin,  or  ?iabc7'ejactas  possession c?rf  in  eject-  5  Co.  91. 
ment,  the  sheriff  may  justify  breaking  open  the  door,  if  he  be 
denied  entrance  by  the  tenant;  for  the  end  of  the  writ  being  to 

give  the  party  full  and  actual  possession,  consequently,  the  sheriff 
must  have  all  power  necessary  for  this  end:  besides,  in  this  case, 
the  law  does  not,  after  the  judgment,  look  upon  the  house  as 
belonging  to  the  tenant,  but  to  him  who  has  recovered. 

3.  Also,  this  privilege  of  a  man's  house  relates  only  to  such  5.C0.93.  a. 
executions  as  affect  himself;  and  therefore  if  a  fieri  facias  be  ^id.  186.    ||Ia 
directed  to  the  sheriff  to  levy  the  goods  of  A,  and  it  happen  that  hoif^"ofa^ 
A,*s  goods  are  in  the  house  of  B.,  if,  after  request  made  by  the  stranger,  the 
sheriff  to  B.  to  deliver  these  goods,  he  refuse,  the  sheriff  may  sheriff  is  not 

well  justify  the  breaking  and  enterinfj  his  house.  justified,  un- 

J         -^  ^  o  less  he  actually 

finds  therein  goods  of  the  defendant,  which  are  liable  to  be  taken  in  execution.  In  enter- 
ing the  defendant's  house,  his  justification  does  not  depend*  on  that  event.  Cooke  v.  Birt, 
5  Taunt.  765.  I  Marsh.  ^$2'  S.  C.  Johnson  v.  Leigh,  i  Marsh.  565.  Stanhope  v.  Dawson, 
a  Lutw.  I4a8.|j 

4.  Also,  this  privilege  extends  to  a  man's  dwelling-house  or  Sid.  189.  Pen- 
out-house  adjoining  thereto,  and  therefm-e  it  hath  been  adjudged,  ton^nd 
that  the  sheriff;  on  a  ^fieri  facias,  may  break  open  the  door  of  a  ?g^s*r 
barn,  standing  at  a  distance  from  the  dwelling-house,  without 
requesting  the  owner  to  o{>en  the  door,  in  the  same  manner  as 

he  may  enter  a  close,  Sfc, 

5.  So,  on  3.  fieri  facias,  when  the  sheriff  or  his  officers  are  a  Show.  87. 

once  in  the  house,  they  may  break  open  any  («)  chamber-door  p'-  78-  agreed 

or  trunks  for  the  completinor  of  the  execution.  ^f  ^"^^' 

*         o  Cowp.  1. 

(a)  Q.  Whether  this  must  not  be  after  request  and  refusal  ?   Palm.  54.  ||This  was  not  thought 

to  be  necessary  in  a  late  case,  Hutchison  v.  Birch,  4  Taunt.  619.  but  the  case  of  Ratcliffe  v. 

Burton,  3  B.  &  P.  223.  seems  contra.\\ 

6.  So,  if  the  sheriff^s  bailiffs  enter  the  house,  the  door  being  Palm.  5  a. 
open,  and  the  owner  locks  them  in,  theshcriff  may  justify  break-  White  and 
ing  open  the  door,  for  the  enlarging  and  setting  at  liberty  the  (j^"  ja^'r^r. 
bailiffs;  for  if  in  this  case  he  were  obliged  to  stay  till  he  could  s,c,   2 Ho' 
procure  a  homine  replegiando,  it  might  be  highly  inconvenient:  Rep.  137.8. C. 
also,  it  seems,  that,  in  this  case,  the  locking  in  the  bailiffs  is  such 

a  disturbance  to  the  execution,  that  the  court  will  grant  an 
attachment  for  it. 

7.  That  if  the  sheriff,  in  executing  a,  writ,  breaks  open  a  door  5  Co.  93.  a. 
where  he  has  no  authority  for  so  doing  by  law,  yet  the  execution 

is  good,  and  the  party  has  no  other  remedy  but  an  action  of 
tres}:)ass  against  the  sheriff. 

[A  seizure  of  part  of  the  goods  in  a  house  by  virtue  of  a  Jicri  1  Ld.  Raym. 
facias,  in  the  name  of  the  whole,  is  a  good  seizure  of  all.j  7^5' 
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Kmgsdale  v. 
Mann,  i  Salk. 
3»i.    6  Mod. 
a7.  S.C. 


Mynii  V. 
Cougliton, 
Cro.  Car.  109. 
vide  tit.  Ac- 
tions on  the 
case. 


(O)  Of  the  Offence  of  hindering  or  obstructing  an 

Execution. 

npHERE  were  anciently  castles,  fortresses,  and  liberties,  where 
they  resisted  the  sheriff  in  executing  the  king's  writs,  which 
creating  great  inconvenience,  the  statute  of  Westm.  2.  c.  39. 
hindered  the  sheriff  from  returning  rescuers  to  the  king's  writ  of 
execution,  the  words  of  which  statute  are,  Multoties  etiamfalsum 
dant  responsum  mandando^  quod  non  potuerunt  exequi  prceceptum 
regis  propter  resistentiam  potestatis  alicujiis  magnatjs,  de  quo 
caveant  mcecomites  de  ccetero^  quia  htjiismodi  responsio  mtiltum 
redundat  in  dedecus  domini  regis*  Et  quam  cite  suh-ballityi  sui 
testijicantur  quod  invcnerunt  hujusmodi  resistentiam^  statim  {omni- 
bus omissis)  assumpto  seaim  posse  comitatus  sui  eat  in  pi^opria  per- 
sona adfaciendam  executionem. 

The  judges  construed  these  words  to  extend  only  to  executions, 
and  not  to  writs  on  mesne  process,  and  that  the  sheriff  was  not 
obliged  to  carry  the  posse  comitatus  where  the  man  was  bailable^ 
for  they  did  not  presume,  that  in  such  cases  the  king's  writ  would 
be  disobeyed. 

The  original  of  commitment  for  contempts  seems  to  be  derived 
from  this  statute ;  for  since  the  sheriff  was  to  commit  those  who 
resisted  the  process,  the  judges  who  awarded  such  process  must 
have  the  same  authority  to  vindicate  it.  Hence,  if  any  one  offers 
any  contempt  to  his  process,  either  by  word  or  deed,  he  is  sub- 
ject to  imprisonment  during  pleasure,  viz.  a  qua  non  deliberetw 
sine  special i  prcecepto  domini  regis ;  so  that,  notwithstanding  the 
statute  of  magna  charta^  that  none  are  to  be  imprisoned  sine 
judicio  parium  vel  per  legem  terr(p,  this  is  one  part  of  the  law 
of  the  land  to  commit  tor  contempts,  and  confirmed  by  this 
statute. 

But,  though  the  court  will  on  affidavit  grant  an  attachment 
against  the  party,  whether  he  be  the  defendant  or  a  stranger  who 
disturbs]the  execution  ;  yet,  where  the  sheriff  delivered  possession 
by  virtue  of  an  habere  J'acias  possessionem  in  the  morning,  and 
some  hours  after  the  sheriff  was  gone,  and  the  party  in  posses- 
sion, the  defendant  came  and  turned  him  out  again ;  ihe  court 
held,  that  if  the  plaintiff  had  been  turned  out  immediately  after 
he  was  put  into  possession,  or  while  the  sheriff  and  his  officers 
were  there,  an  attachment  might  have  been  granted,  for  this  had 
been  a  disturbance  to  the  execution,  and  a  contempt,  but  being 
several  hours  after,  they  doubted  :  but  it  was  agreed  in  this  case, 
that  the  court  might  grant  a  new  Jiabere  facias  possessionem,  if 
the  first  was  not  returned. 

Also,  though  the  court  will  grant  an  attachment,  yet,  yf  A,  be 
taken  on  a  capias  ad  satisfaciendum  at  the  suit  of  J?.,  and  rescued, 
by  J,  S.,  B,  may  briiig  an  action  on  the  case  against  J.  S.  for  the 
rescue,  or  the  sheriff  may  have  such  action  against  the  rescuer, 
because  he  is  liable  to  jB.,  but  his  being  so  liable  dpes  not  pre- 
vent B,  from  bringing  his  action  against  which  of  them  he  pleases. 
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(P)  Of  the  Party's  Remedy  when  there  hath  been  an 
irregular  Execution,  and  how  the  same  is  to  be 
set  aside. 

rJF   the  writ  of  execution  be  irregular,   the  defendant  may  Tidd'sPr. 

move  the  court  to  set  it  aside,  and  discharge  him  out  of  cus-  1069. 

tody  if  taken  on  a  ca})ias  ad  satisfaciendmn ;  or  that  the  goods  or 

money  levied  on  Siferi  facias  may  be  restored  to  him.     A  third 

person,  whose  goods  are  taken  under  it,    may  also  move  the 

court  to  have  them  restored :  But,  if  the  right  be  not  clear,  the 

court  will  leave  him  to  his  action  against  the  sheriff;  or  they 

will  sometimes  direct  an  issue  for  trying  it,  and  retain  the  money 

in  court,  to  abide  the  event  of  the  trial.] 

{a)  li  upon  an  elegit  the  sheriff'  delivers  bU  the  party's  lands,  (a)  Sid.  01. 

or  a  third  part,  or  more  than  a  moiety,  die  extent  is  void :  but  \^\  Sf^/''  ^^^* 
•     ^i  '    /i\  -^  11  I'll      f  \       ■      !•  (c)  Ihat  an  ir- 

in  this  (6)  case,  it  can  only  be  made  void  by  {c)  writ  ot  error  or  remlar  execu- 

audita  querela,  {d)  tion  may  be 

avoid  ed  in 
evidence  iti  ejectment  l>rought  fop  the  lands.     Lev.  i6o.    {d)  But  the  court,  it  seems,  would 
now  set  it  aside  on  motion. 

But,  if  upon   an  elegit  tiie   sheriff'  deliver  a  moiety  of  an  Carth.  453. 
house  without  metes  and  bounds,  such  return  is  ill,  and  shall  be  {<■')  May  for 
quashed  for  incertainty  on  (e)  motion,  without  a  writ  of  error  ^^,^|^^ 
or  audita  querela.  Xo^gh  it  be 

filed  and  entered  upon  record,  because  it  appears  by  the  record  to  be  void  for  incertainty, 
f}er  Hale  Ch.  3\x%i.i  but  IVj^/d  Just,  held,  that  it  being  entered  upon  the  record,  there  was 
no  avoiding  it,  but  by  writ  of  error.    Vent.  259.  t^  vide  Vent.  274.     3  Keb.  522. 

So,  if  Siferi facias  be  not  warranted  by  the  judgment  upon  Vent.  259. 
which  it  is  awarded,  though  the  sheriff*  shall  be  (/)  excused,  yet  ^/).^P<^"  * 
it  is  merely  void  as  to  the  party.  {o'thVu^er, 

sheriff  of  the  county  o£  Bucks,  who  sold  the  goods  of  a  poor  man  for  22/.  135.  ^d,  the  goods 
beii'sr  well  worth  80/.  it  appeared  to  the  court,  that  the  sheriff  had  prevailed  with  the  jury  to 
the  goods  at  an  under- value,  persuading  them  it  would  be  better  for  the  poor  man; 
I  eupon  they  appraised  tliem  ut  supra,  and  he  delivered  them  to  the  plaintiff  for  the  said 
i»uiii.  The  court  held,  that  it  was  oppression,  and  inquirable  at  the  assizes  by  indictment,  or 
punishable  in  the  star-chanibet" ;  and  commanded  that  the  under-sheriff)  being  an  attorney, 
should  be  brought  before  them.    Cro.  Ja.  426.    Sayer,  Sheriff  of  Buckingham's  case. 

[If  aferi  facias  be  tested,  or  returnable,  out  of  term,  or,  in  2  Salk.  700. 
an  action  by  bill,  if  it  be  returnable  on  a  general  return-day,  it  Davey  v.  Hoi- 
is  void,  or  at  least  erroneous,  and  may  be  quashed  or  set  aside  {j,"^^°  ^ ' 
on  motion,  together  with  the  proceedings  that  have  been  had  g,  r,  Tidd's 
under  it.     But  aferi Jacias  may  be  amended  (g),  by  adding  or  Pr.  1036. 
altering  the  teste.]  (g)  i  Wils.  155.    Say.  Rep.  13. 

It  has  been  held,  that  in  trespass   against  the  sheriff,  it  is  Salk.  409.  pi. 
enough  for  his  justification,  to  shew  a  writ.     So  it  is  in  the  case  5-  3  Salk. 320, 
of  his  bailiff*  or  officer,  with  this  difference,  that  the  sheriff*  must  ^^^^^  ^Tj. 
shew  the  writ  was  returned  (k),   if  returnable;  but  the  bailiff*  ^ Mod.  32*0, 
need  notj  because  it  is  not  in  his   power.      But  in  trespass  39O.  5  Burr. 

E  e  2  against 
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against  the  plaintiff  himself,  or  a  mere  stranger,  they  cannot 
justify  themselves,  unless  they  shew  there' \^as  a  judgment  as 
well  as  an  execution,  for  the  judgment  may  be  reversed,  and  it 
ought  to  be  at  their  peril,  if  they  take  out  execution  afterwards. 
But  it  seems,  that  if  one  comes  in  aid  of  the  officer,  at  his  re- 
quest, he  may  justify  as  the  officer  may  do :  but  such  request  or 
upon/«a/pro-  command  of  the  officer  is  traversable. 

cess  issuing 

out  of  a  superior  court;  and  see  Tidd's  Pr.  1070.  note  f.|j 


2:631.  2  Bl. 
Rep.  1 104. 
Doug.  41. 
IJ6T.R.35. 
(h)  But  Qu. 
wn  ether  this 
be  necessary 


Ley.  95. 
Turner  v. 
Felgate. 
Raym.  73. 
S.C.  (a)Where 
an  action 
will  lie  for 
taking  out 
execution  on 
a  judgment 
vfinch  the 
plaintiifknows 
to  be  satisfied, 
same  plea  with 


So,  where  a  man  had  judgment  and  execution  executed,  and 
afterwards  the  judgment  was  vacated  for  being  unduly  obtained, 
and  restitution  awarded,  and  afterwards  the  defendant  brought 
(a)  trespass  against  the  plaintiff  in  the  first  action  for  the  taking 
of  the  goods;  it  was  adjudged,  that  it  well  lay  against  the  party, 
for  by  the  vacating  of  the  judgment  it  is  as  if  it  never  had  been, 
and  is  not  like  a  judgment  reversed  by  error.  But  in  this  case 
it  was  held,  that  no  action  would  lie  against  the  sheriff  (6),  who 
had  the  king's  writ  to  warrant  what  he  did. 

vide  Hob.  205.  a66.    (5J  [But,  if  the  sheriff  or  officer  incautiously  joins  in  the 
the  party,  he  forfeits  his  defence,    i  Str.  509.] 


But  for  this  If  after  a  writ  of  error  sued  out,  and  bail  put  in,  the  plaintiff 

vide  tit.  Error,  takes  out  execution,  the  court  will  grant  a  supersedeas  quia  -ex- 

IT//"^'''"'^  ecutio  erronice  emancvit. 
$  iycv.  312. 

(Q)   To  what  the  Party  shall  be  restored  when  such- 
erroneous  Execution  is  set  aside. 


Ro.  Abr.  778. 
8  Co.  966. 
143.    Cro. 
Eliz.  278. 
Moore,  573. 
3  Leon.  89. 
>Cro.  Ja.  346. 
Gotlb.  27. 
Gouis.  103. 
iM.&S.  425. 
Ro.  Abr.  778. 
Cro.  Ja.  246. 
Yelv.  179. 
Bcownl.  107, 
lo^.   (c)That 
it  would  be 
otherwise  if 
sold  to  a 
stranger,  vide 
•Yelv.  108. 
Brownl.  107. 

Ko.Abr.  778. 


TF  upon  his  judgment  the  plaintiff  takes  out  sijieri  facias,  and 
thereupon  the  sheriff  sells  a  term  for  years  to  a  stranger,  and 
tlie  judgment  is  afterwards  reversed,  the  defendakt  shall  only  be 
restored  to  the  money  for  which  the  term  was  sold,  and  not  the 
term  itself;  for  by  the  writ  the  sheriff  had  authority  to  sell;  and 
if  the  sale  might  be  avoided  afterwards,  few  would  be  willing  to 
purchase  unchjr  executions;  which  would  render  writs  of  execu- 
tion of  no  effect. 

But,  if  the  plaintiff  takes  out  an  elegit  on  his  judgment,  and 
the  sheriff,  upon  this  writ,  delivers  a  lease  for  years,  of  the  de- 
fendant's, to  the  value  of  50/.  to  the  plaintiff  j^^r  rationahile pe^ 
tiumSf  extentum,  to  have  as  his  own  term,  in  full  satisfaction  of 
50/.  part  of  the  sum  recovered,  and  after  the  defendant  reverses 
the  judgment,  he  shall  be  restored  to  the  same  term,  and  not  to 
the  value  ;  for  though  the  sheriff  might  have  sold  the  term  on 
this  writ,  yet  here  is  no  sale  to  [c]  a  stranger,  but  a  delivery  of 
tlic  term  to  the  party  that  recovered  by  way  of  extent,  without 
any  sale,  and  thei-efore  the  owner  shall  be  restored. 

And  for  this  reason,  if  personal  goods  were  on  this  writ 
delivered  to  the  party  per  ratioiuibilc  pretlum  cj-  extCJilwn,  upon 
the  reversal  of  tjie  judgment  he  should  be  restored  to  the  goods 
thcmselv©b. 
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So,  if  the  goods  of  an  outlawed  mah  are  sold  by  the  sheriff  on  5  Co.  90.  Ro. 
a  capias  uilagatu?n,  and  after  the  outlawry  is  reversed  by  writ  of  ^^/'  778.  Cro. 
error,  he  shall  be  restored  to  the  goods  themselves,  because  the       ^•*78. 
slieriff  was  not  compellable  to  sell  these  goods,  but  only  to  keep 
them  to  the  use  of  the  king. 

So,  if  upon  a  Jieri  facias  on  a  judgment  against  B,  the  sheriff  ^  R<^-  -^^i'- 
takes  the  goods  of  B,  into  his  hands,  but  before   any  sale    of  49i-  ^^^^'^^""^ 
them,  B.  deUvers  to  the  sheriff  a  supersedeas  on  a  writ  of  error,  ^    ^j^j^  ^^^^ 
B,  shall  have  the  goods  again,  for  by  this  seizure  no  property  is  y{o.  Abr.  493. 
alteivd.  Cro.Eliz.  597- 

Moore,  542.    Style,  159.     \(i\\t^$$.    Qomh,  :^%<).  vlh^l  t\t.  Supersedeas  {G)" 
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A  CCORDING  to  the  civil  and  canon  law  there  are  three  Godolph.  75* 
"^  persons  who  are  called  executors,  and  who  have  to  do  with  Swinb.  205.  b. 
tlie  execution  of  a  person's  goods  after  his  decease.  The  first  is 
the  ordinary,  or  bishop  of  the  diocese,  and  he  is  called  executor 
a  lege  constitutus.  The  second  is-  executor  a  testatore  constitutusy 
being  appointed  by  the  last  testament  of  the  party.  The  third 
is  executor  ab  episcopo  constitutus^  who  in  the  civil  law  is  called 
executor  dativusy  and  in  our  law  an  administrator. 

As  the  manner  of  appointing  executors  and  administratory, 
and  the  nature  and  duty  of  their  offices,  have  been  matters  of 
great  debate  and  controversy  in  our  law,  it  will  be  necessary  to 
branch  out  this  head  into  several  divisions;  and  therefore  we 
shall  consider, 

(A)  What  Persons  may  be  Executors  :  And  herein, 

1 .  Of  appointing  the  King  Exeador, 

2.  Whether  Corpoi^ations  may  be  Executors, 

3.  Who^  in  respect  of  their  Crimes^  are  dkabled  from  being 

Executors, 

4.  Who  in  respect  of  their  Country, 

5.  Who  in  respect  of  their  Want  of  Understandings 

6.  Who  in  respect-  of  their  Fortune  and  Circumstances ;  and 

therein  o/^obligi?ig  an  Executor  to  give  Security* 

7.  Of  making  Infants  Executors, 

8.  Of  a  Feme  Covert  Executrix, 

9.  Of  making  Creditors  Executors. 

10.  Of  making  Debtors  Exeactors, 

E  e  3  (B)  Of 
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(B)  Of  the  diftereni  Kinds  of  Executors  and  Admini- 

strators: And  herein, 

1.  Of  an  Administrator  durante  minori  aetate  of  an  hfant 

Executor  or  Administrator  :  And, 

1.  Who  may  be  such  an  Administrator* 

2.  What  Acts  he  may  do. 

3.  When  his  Authority  determines. 

2.  Of  an  Administrator  dehorns  now,  'where  the  Jirst  Admi-^ 

nistrator  dies,  or  the  Executo)'  dies  intestatey  or  mth^ 
out  Probate  of  the  WiU :  Andy 

1.  In  what  Cases  Administration  de  bonis  non  shall  be 

granted,  and  to  whom. 

2.  What  things  unadministered  such  an  one  is  entitled  to* 

3.  In  what  Actions  commenced  before  his  Time,  may  an 

Administrator  de  bonis  non  proceed. 

3.  Of  an  Executor  de  son  tort:  And, 

1.  What  Acts  or  Degree  of  Intermeddling  will  make  art 

Executor  de  son  tort. 

2.  What  Acts  of  his  are  as  valid,  as  if  done  by  a  lawful 

one. 

3.  How  he  is  to  be  charged^  and  how  far  a  subsequent 

Administration  purges  the  first  Wrong. 

(C)  Of  the  Manner  of  appointing  an  Executor. 

1.  By  *ii)hat  Words  an  Executor  is  constittded. 

2.  Of  appointing  an  Executor  absolutely,  or  on  Condition* 

3 .  Of  appoifiti?ig  a  temporary  Executor. 

4.  Of  appointing  an  Executor  'with  a  limited  Power^  as  to 

administer  such  a  Part  of  the  Estate,  &c. 

(D)  Of  appointing  Co-Executors:  And  herein, 

1 .  What  Acts  done  by  any  one  of  them  shall  be  as  valid  as  if 

done  by  them  all. 

2.  Where  they  must  ans'mer  for  each  other's  Acts  ;  and  what 

Remedy  the  one  has  against  the  other. 

3.  Where  they  must  jointly  site  and  he  sued;  and  therein  of 

Summons  and  Severance. 

(E)  Of  the  Probate  of  Wills,  and  granting  Admini- 

stration :  And  herein, 

I.  To  'whom  the  Probate  of  Wills  and  the  granting  of  Ad* 
ministration  did  originally  belong* 

2.  0/ 


1 

I 
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2.  Of  the  Kin^s  Jurisdicticm  herein, 

3.  Qf  the  Archbishop^ s  Jurisdiction;   and  therein  of  bona 

notabilia:  And, 

1 .  Of  what  Value  the  Goods  and  Effects  must  be,  that 

will  make  bona  notabilia, 

2,  Of  the  Nature  of  such  Goods  as  will  make  bona  Tiota- 

bilia  ;  and  how  far  it  is  necessary  that  they  should 
be  in  several  Dioceses. 

4.  Of  the  Probate  of  Wills,  and  granting  Administration 

by  the  Bishop  of  the  Diocese, 

5.  Of  the  Probate  of  Wills,   and  granting  Administratiwi, 

where  the  Party  dies  within  some  peculiar  Jurisdiction. 

6.  Of  the  Jurisdiction  of  some  Lords  of  Manors  in  the  Pro^     ' 

bate  of  Wills, 

7.  Of  the  Jurisdiction  of  some   Mayors  in  respect  qf  the 

Burgesses  within  such  a  Place, 

8.  The  Form  of  proving  a  Will  and  taking  out  Administra- 

tion ;  and  therein  of  entering  a  Caveat, 

9.  Of  the  Executor's  Refusal, 

10.  What  Acts  amount  to  an  Administration,   so  that  the 
Party  cannot  cfterwards  refuse, 

II >  Of  bringing  in  an  Inventory, 

1 2.  Where  Administration  unduly  obtained  may  be  revoked 
or  repealed, 

13.  How  Jar  a  Repeal  makes  all  mesne  Acts  void, 

14.  What  Things  an  Executor  may  do  before  Probate  of  the 

Will. 

(F)  What  Persons  are  entitled  to  Administration. 

(G)  In  what  Manner  the    Ordinary  may  grant   it: 

And  herein  of  granting  it  to  one  or  more,    or 
for  a  particular  Thing, 

(H)  What  shall  be  deemed  the  Testator's  Personal 
Estate,  or  Assets  in  the  Hands  of  the  Executor : 
And  herein, 

1.  What  shall  be  such  an  Interest  vested  in  the  Testator ^  as 

shall  go  to  his  Executors, 

2.  How  far  Debts  due  to  the  Testator  are  Assets, 

3.  What  shall  be  deemed  his  Personal  Estate ;  and  therein 

what  Things  shall  go  to  the  Heir^  and  not  to  tJie  Ex» 
ea4f07', 

E  e  4  4»  What 
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4.  What  Things  shall  go  to  the  Wife  of  the  Deceased,  and 

not  sao  to  the  Executor. 

5.  Where,    cfter   Debts  and  Legacies  paid,    the  E^recutors 

shall  have  the  Surplus  to  themselves,  or  are  to  be  Trustees 
for  the  next  of  Kin, 

(1)  How  the  Personal  Estate,  after  Debts  paid,  is  to 
be  distributed  when  the  Party  dies  Intestate  : 
And  herein,  of  the  Share  the  Husband  or 
"Wife  are  entitled  to  ;  of  the  ascending,  de- 
scending, and  collateral  Line,  and  Admission 
of  the  Half-Blood  ;  and  where  the  Distribution 
shall  be  per  Stirpes^  and  not  per  Capita, 

(K)  Of  Advancement,  and  bringing  into  Hotchpot. 

(L)  What  shall  be  a  Devastavit^  either  in  Executors 
or  Administrators :  And  herein,  of  the  Order 
of  paying  Debts  and  Legacies  :  And  therein, 

i.  What  Manner  of  Wasting  mil  amount  to  a  Devastavit. 

2.  Where  it  mil  be  a  Devastavit  to  pay  Debts  of  an  inferior 

Nature  before  those  of  a  superior ;  and  the  Order  in 
*which  Debts  are  to  be  paid. 

3.  Of  paying  Legacies  before  Debts;    and  tJierein  of  the 

Executor's  Assent  to  a  Legacy. 

4.  What  shall  be  allowed  on  account  ofFwieral  Expences. 

[(L.  2.)  Where  the  Personal  Estate  only  shall  be  ap- 
plied in  Discharge  of  Debts,  &c.  And  therein, 
of  marshalling  the  Assets.j 

(M)  In  what  Cases  an  Executor  may  make  himself 
liable  de  bonis  pivpriis  :  And  herein, 

1 .  Where  he  shall  be  liable  de  bonis  propriis  by  his  false 

Pleading, 

2,  Where  by  his  Promise  to  pay  or  Discharge  the  Testator'' s 

Debts  or  Legacies, 

(N)  What  Actions  Executors  or  Administrators  may 
bring  in  Right  of  those  they  represent. 

(O)  How  such  Actions  must  be  laid  :  And  herein  of 
joining  a  Matter  in  Right  of  the  Testator,  and 
in  their  own  Right,  in  the  same  Action. 

(P)  Of  Actions  and  Remedies  against  Executors  and 
Administrators :  And  herein, 

I.  Upon 
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1.  Upon  *mhat  Cdfltracts  or  Engagements  of  their  Testators 

or  Intestates  Executors  or  Administrators  are  liable, 

2.  Of  Personal  Torts  <which  are  said  to  die  with  the  Parti/, 

3.  Of  Remedies   against    Exeadors^    or  Administrators  of 

Executors, 

4.  Where  they  shall  be  excused  from  Costs. 

5.  Where  excused  from  pitting  in  Special  Bail. 


(A)  What  Persons  may  be  Executors :  And  herein, 
I.  Of  appointing  the  King  Executor. 

TT  seems  to  be  admitted,  that  the  king  may  be  (a)  appointed  4  Inst.  335. 

executor ;  but,  as  he  is  presumed  to  be  so  far  engaged  and  Ff^/^**'  ^^* 
taken  up  with  the  pubUck  and  arduous  affairs  of  the  kingdom,  as  Lord  CW^ 
not  to  have  leisure  to  attend  to  the  private  concerns  of  any  par-  gays,  that  it 
tirtilar  person ;  so  the  law  allows  him  to  nominate  such  persons  was  assented 
as  he  shall  think  proper,  to  take  upon  them  the  execution  of  "}  P^^^?^"^' 
the  trust,  against  whom  all  persons  may  bring   their  actions.  ^^^^^  makcf 
Also,  the  king  may  appoint  others  to  take  the  accounts  of  such  his  testament, 
executors.  and  appoint 

executors,  but 
he  does  not  tell  us  of  what.    4  Inst.  s^S' 

Accordingly  we  find,  that  Katherine  queen-dowager  of  Eng-  4  Inst.  33$* 
land,  mother  of  HenryVl.^  who  died  June  2.  1436,  made  her 
will,  and  thereof  appointed  Henry  VI.  sole  executor,  and  that 
the  king  appointed  Robert  Rolleston  keeper  of  the  wardrobe, 
John  Merston  and  Richard  Alreed  to  execute  the  said  will,  by 
the  oversight  of  the  Cardinal,  the  Duke  of  Gloucester^  and  the 
Bishop  of  Lincoln^  or  any  two  of  them,  to  whom  such  executors 
should  account. 

2.   Whether  Corporations  may  "be  Executors. 

It  seems  by  (b)   Wentworth,  that  (c)  aggregate  corporations  (h)  Office  of 
consisting  of  divers  persons  cannot  be  executors,     ist,  Because  Executor,  17. 
they  cannot  be  feoffees  in  trust  for  the  use  of  others.     2dly,  Be-  ^^  ^^'  *-5- 
cause  they  are  a  body  framed  for  a  special  purpose.     3dly,  Be-  ^^j[    g^^  j^j 
cause  they  cannot  come  to  prove  a  will,  or  at  least  to  take  an  the  Year-book, 
oath,  as  others  do.  12E.4.  9.  b. 

[there  is  an 
instance  of  a  mayor  and  commonalty  suing  as  executors,  and  no  objection  taken.  Ro.  Abr. 
919.  And  it  seems  now,  that  any  corporation  aggregate  may  be  executors,  Swinb.  p.  s-  §  !•  >* 
they  may  appoint  certain  individuals  to  be  syndics,  and  to  receive  administration  with  the  will 
annexed,  i  Bl.  Coram.  28.  n.]  (c)  But  such  corporations,  as  may  duly  prove  the  will  and 
take  thp  oath  of  an  executor,  may  be  executors.    Godolph.  85, 

3-  W/o, 
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3.  W/io,  in  respect  of  their  Crimes^   are  disabled  from  being 
Exectitors. 

(a)  How  far  by  There  are  few  or  none,  who,  by  our  (a)  law,  are  disabled,  on 
the  civil  and  account  of  their  crimes,  from  being  executors ;  and  therefore  it 
re[icks,Tpos-  ^^^^  ^^^"  always  (b)  holden,  that  persons  attainted  or  outlawed 
tates,  traitors,  may  sue  as  executors  or  administrators,  because  they  sue  in  aitter 
felons,  persons  droit,  and  for  the  benefit  of  the  party  deceased. 
outlawed,  in- 
cestuous bastards,  famous  libellers,  manifest  usurers,  sodomites,  uncertain  persons,  &c.  are 
excluded  from  being  executors,  vide  Godolph.  85.  Off.  of  Exec.  1 7.  Swinb.  p.  5.  J  a.  (i)  As 
ki  Co.  Litt.  ia8.    Cro.  Car.  8,  9.    Ro.  Abr.  914,  915.  Vern.  184.    Outlawry  no  plea  in  bar. 

(c)  18  H.  6.4-  Also,  a  villein  (c)  may  be  an  executor,  and  the  lord  cannot 
Ro.  Abr.  915.  seize  those  goods  which  he  has  to  the  use  of  the  deceased ;  nay, 
(rf)  »i  E.  4-  5o»  where  (d)  a  villein  was  made  executor,  he  might  sue  his  lord  for 

a  debt  due  to  the  testator. 
Co.  Litt.  134.        But  an  {e)  excommunicated  person  cannot  be  an  executor  or 
43 E. 3- 13-       administrator;  for  by  the  excommunication  he  is  excluded  from 
Swfnb.  349.      ^^  ^°^y  °^  ^^^  church,  and  is  incapable  to  lay  out  the  goods  of 
Godolph.  85.    the  deceased  to  pious  uses. 

{e)  Whether  the  statute  3  Jac.  1.  c.5.,  which  enacts,  that  every  popish  recusant  convict  shall 
stand  to  all  intents  and  purposes  disabled,  as  a  person  lawfully  excommunicated,  extends  to 
disable  such  person  from  being  an  executor,  wie  i  Hawk.  P.C.  c.  la.  J  i.  and  Off.  of  Ex.  17., 
where  it  is  said,  that  recusants  convicted  at  the  time  of  the  death  of  any  testator,  are  disabled 
to  be  his  executors;  and  i  Show.  393.,  where  the  probate  of  a  will  was  refused  to  an  exe- 
cutrix, she  being  a  papist  convict,  and  the  conviction  exhibited  into  the  spiritual  court. 

IK/)  This  act,  [By  the  9  &  10  W.  3.  c.  32.  persons  denying  the  Trinity  (f\ 
so  far  as  re-  or  asserting  that  there  are  more  Gods  than  one,  or  denying  the 
den^Tn^the"^  Christian  religion  to  be  true,  or  the  Holy  Scriptures  to  be  of  di- 
Trinity,  is  re-  vine  authority,  shall,  for  the  second  oiFence,  be  disabled  to  bq 
pealedf  by  the  executors. 
53  G.  3.  c.  160. 

And  by  the  acts  for  the  qualifications  for  offices,  persons  not 
having  taken  the  oaths,  and  performed  the  other  requisites  for 
qualifying,  who  shall  execute  their  respective  offices  after  the 
time  limited  for  their  qualifications  shall  be  expired,  shall  be 
disabled  to  be  executors.] 

4.  Whoy  in  respect  of  their  Cou^itry^  may  be  Executors. 

Off.  ofExecut       It  seems  agreed,  that  by  our  law  an  alien,  or  one  bom  out  of  || 
17.  Sirypwell  the  allegiance  of  our  king,  may  be  an  executor  or  administrator. 
Cro°Car.8^^^'  Also,  it  hath  been  adjudged,  that  such  a  ojie  shall  have  admi- 

But  by  the    nistration  of  leases  as  well  as  personal  things,  because  he  hath 

civil  law,  them  in  outer  droits  and  not  to  his  own  use. 

aliens  cannot 

be  executors,  miless  they  are  so  appointed  in  military  testaments ;  and  the  reason  hereof  is, 

that  in  such  testaments  respect  is  had  only  to  the  jus  gentium,    Godolph.  86. 

(g)  Cro.  Elii.  But  it  hath  been  long  {g)  doubted,  whether  an  ah'en  enemy 
i4%*OweD>45*  should  maintain  an  action  as  executory  for  on  the  on^  hand  it  is 

said^ 
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eaid,  that  by  the  policy  of  the  law  an  alien  enemy  shall  not  be  Vide  th.  Abate- 
admitted  to  actions  to  recover  effects,  which  may  be  carried  out  [^T'cro  Eliz 
of  the  kingdom  to  weaken  omselves  and  enrich  the  enemy,  and  ^g^.    Moore, 
therefore  publick  utility  must  be  preferred  to  private  conveni-  431.  Carter, 
once  (a) :  but  on  the  other  hand  it  is  said,  that  those  effects  of  49-  i9J-  Skin, 
the  testator  arc  not  forfcitetl  to  the  king  by  way  of  reprisal,  be-  (^Apfthealien 
cause  they  lU'c  not  the  alien  enemy's,  for  he  is  to  recover  them  enem/s  resi- 
for  others ;  and  if  the  law  allows  such  alien  enemy  to  possess  the  dcnce  be 
effects  as  well  as  an  alien  friend,  it  must  allow  him  power  to  re-  abroad,  or 
cover,  since  in  that  there  is  no  difference,  and,  by  consequence,  ^he^^ing's  per, 
he  must  not  be  disabled  to  sue  for  them  ;  if  it  were  otherwise,  it  mission,  ex- 
would  be  a  prejudice  to  the  king's  subjects,  who  could  not  re-  press  or  im- 
cover  their  debts  from  the  alien  executor,  by  his  not  beiuff  able  pbed,  he  seems 
^  '     4.1  ^      C4.1     ^    4.  ^       ii\  to  be  disabled, 

to  get  m  the  assets  01  the  testator,  (o)  Wells  v.  Wil- 

liams, I  Ld.  Raym.  282.    Brandon  v.  Nesbitt,  6  T.  R.  23.    Bristow  v.  Towers,  Id.  35.II 

j|By  St.  5  G.  3.  c.  27.  §  3.  British  artificers  going  out  of  the 
realm  to  exercise,  or  teach  their  trades  in  any  foreign  country, 
who  shall  not  return  within  six  months  after  due  warning  given 
them,  shall  be  incapable  of  being  executors  or  administrators, 
and  deemed  aliens,  and  out  of  his  majesty's  protection.  || 

5.  Who,  in  respect  of  their  Want  of  Understandings  are  disabled 

from  being  Executors, 

By  our  law,  as  well  as  by  the  civil  law,  idiots  and  lunaticks  Godolph.  g6. 
arc  incapable  of  being  executors  or  administrators;  for  these 
disabilities  render  them  not  only  incapable  of  executing  the  trust 
reposed  in  them ;  but  also  by  tlieir  insanity  and  want  of  under- 
standing they  are  incapable  of  determining  whether  they  will 
take  upon  them  the  execution  of  it,  or  not. 

Therefore  it  hath  been  agreed,   that  if  an  executor  become  Salk.  36.  pi.  i. 
jwn  compos,  the  spiritual  court  may,  on  account  of  this  natural 
disability,  commit  administration  to  another. 

6.  Who,  in  respect  of  their  Fortune  and  Circumstances,  may  be 

Executors;   and  therein   of  obliging  an  Executor  to  give 
Security, 

It  seems  to  be  now  agreed,  that  the  spiritual  court  cannot  Salk.  36.  pi.  i, 
refuse  to  grant  the  probate  of  a  will  to  a  person  appointed  exe-  299- P^'ii- 
cutor,  on  account  of  his  poverty  or  insolvency ;  for,  as  he  is  but  g^^'  JJ^* 
a  trustee  for  the  deceased,  and  such  a  person  as  the  testator  Ld.RajTn.361. 
thought  proper  to  appoint  for  that  office,  without  any  previous 
qualification,    the   refusing   to  admit   him   executor  would  be 
attended  with  these  inconveniencies :   ist.  That  though  he  has 
a  temporal  interest,  yet  he  cannot  sue  for  the  debts  of  the  testator 
before  probate,  which  may  be  a  considerable  detriment  to  the 
testator's  estate,  and,  consequently,   to  creditors  and  legatees, 
adly,  That  whilst  this  affair  is  in  controversy,  there  will  be 
neither  executor  nor  administrator  against  whom  an  action  may 

be 
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be  brought  to  recover  debts  or  legacies,     sdly.  That  if  admini- 
stration should  be  granted  to  another,  it  would  be  a  good  plea  at 
law  to  an  action  brought  by  such  a  one,  that  there  was  a  will 
and  an  executor  appointed. 
Carth.  457.  Therefore,  where  to  a  maiidnmus  to  the  judge  of  the  preroga- 

The  King  v.  tiye  court,  to  grant  the  probate  of  a  will  to  a  person  named  exe- 
Raines  Salk.  ^"^^^  therein,  the  ordinary  returned,  that  he  was  an  absconding 
299.  s/c.  and  person  and  insolvent,  and  that  he  refused  to  give  caution  to  pay 
there  said, that  legacies  bequeathed  to  some  of  the  testator's  infant  relations  ;  a 
there  had  been  peremptory  mandamus  was  granted;  for  the  ordinary  has  no  au- 
ndr^^acticeof  ^^^^rity  to  interpose  and  demand  caution  pf  the  executor,  when 
this  nature.       the  testator  himself  required  none. 

Hill  V.Mills,  So,  where  after  probate  of  the  will  the  executor  became  a 

^?^'  ^9-^',  bankrupt,  and  there  being  a  suit  commenced  in  the  ecclesiastical 
S^C.  "^sicin.  '  court  to  revoke  the  probate,  and  grant  administration  to  another, 
299.8.  C.  the  court  of  King's  Bench  granted  a  prohibition. 

Carth.  458.  But  an  executor  is  considered  only  as  a  bare  trustee  in  equity ; 

f  ^°wh*^^         and  where  he  is  insolvent,  the  court  of  [a)  Chancery  will  oblige 
durinff  the'liti-  ^^™'  ^^  ^^^7  ^^^^^  ^"7  Other  trustee,  to  give  security  before  he 
gationofawill  enters  upon  the  trust, 
in  the  spiritual 

court,  the  Court  of  Chancery,  on  suggestion  that  the  person  who  claimed  as  executor  under 
the  will  was  insolvent,  ordered  that  the  debtors  to  the  deceased's  estate  should  forbear  to  pay 
any  money  till  the  matter  was  settled  in  the  spiritual  court.    Chan.  Ca.  75. 

Chan.Ca.  lai.       As  where  the  testator  bequeathed  a  legacy  to  J,  S,,  payable  at 
the  age  of  twenty-one  years ;  on  a  bill,  suggesting  that  the  exe- 
cutor wasted  the  estate,  and  praying  that  he  might  give  security 
to  pay  the  legacy  when  due,  it  was  decreed  accordingly. 
Rous  V.Noble,       So,  where  the  testator  bequeathed  a  legacy  to  his  child,  an 
a  Vern.  249*      infant,  payable  ^t  the  age  of  twenty-three,  and  made  his  wife 
executrix  and  residuary  legatee,  and  she  married  a  second  hus- 
band and  died,  and  he  took  out  administration  de  bonis  non  with 
the  will  annexed,   (his  wife  being  residuary  legatee);  upon  ^. 
suggestion  of  insolvency,  the  court  decreed  him  to  give  security 
to  pay  the  legacy  when  it  should  become  payable. 
Batten  v.  ||  So,  where  an  annuity  was  bequeathed  out  of  the  personal 

^p  w^'  estate;  the  executor  having  by  his  answer  submitted  it  to  the 

a  P.    ms.165.  court,  whether  he  should  give  security  for  the  payment  of  it, 
and  appearing  to  have  expressed  himself  in  words  tlireatening  to 
defeat  it,  and  it  being  three  years  in  arrear,  the  court  ordered 
part  of  the  personal  estate  to  be  set  apart  to  secure  it. 
Slanningv.  And  where  a  testator  charged  the  residue  of  his  personal 

Style,  3  P.        estate  with  the  payment  of  an  annuity  to  his  widow  for  her 
i»s«334.        mother's  life,  which  he  plainly  intended  should  be  duly  and 
quarterly  paid ;  and  the  estate  appeared  to  consist  of  some  bonds 
©r  securities ;  the  executors,  though  no  misconduct  was  imputed 
to  them,  were  ordered  to  bring  before  the  Master  a  sufficient 
part  of  the  estate  to  preserve  the  annuity. 
Blake  v.  Blake,       And  wherever  there  are  no  debts,  or  tlie  debts  are  all  paid, 
a  Sch.  &  Lefr.  and  there  is  no  purpose  for  which  it  is  to  be  left  outstanding,  the 
a^'  present  practice  is  to  have  the  money  lodged  in  court.  || 
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[The  Court  of  Chancery  too  will  restrain  an  insolvent  exe-  Utterson  v. 
cutor,  and  appoint  a  receiver,  who  may  bring  actions  in  the  Mair,  4  Br. 
name  of  the  executor  for  the  recovery  of  the  testator's  effects.  ^'^^'^.270. 
In  like  manner,  it  will  restrain  the  assignees  of  a  bankrupt  s.C?  ilNo^^* 
executor  from  pj^ying  over  the  fund   to   him,   and   this,  upon  doubt,  m  the 
petition  in  the  bankruptcy,  from  the  peculiar  authority  it  hath  case  of  a  bank- 
over  them.]  ''".P^  executor, 

-•  where  he  be- 

comes so  in  the  lifetime  of  the  testator,  and  it  is  clear,  that  the  testator  did  not  advert  to  that 
circumstance,  a  receiver  will  be  apjK)inted,  and  the  executor  will  be  restrained.  But  it  may 
be  a  question  whether  a  person  known  by  a  testator  to  be  a  bankrupt,  and  yet  appointed  by 
him  an  executor,  can  be  so  controlled.  Poverty  alone,  if  known  to  the  testator,  would  not. 
It  seems,  justify  the  taking  of  the  administration  of  the  property  out  of  an  executor's  hands. 
Gladdon  v.  Stoneman,  i  Madd.  Rep.  143.    Howard  v.  Papera,  Id\\ 

7.  Of  making  Infants  Executors. 

An  infant  may  be  appointed  executor,  but  he  cannot  administer  Godolph.  103. 
till  he  is  of  the  age  of  seventeen,  {a)  during  which  time  admini-  Off.  of  Exec, 
stration  is  to  be  granted  to  some  friend  of  his.  *j°.     .^"^  ^^^ 

letter  (B),  and  the  statute  of  38  G.  3.  c.  87.  there  set  forth,  which  extends  the  aduunistratioa 
till  the  age  of  twenty-one. 

So,  a  child  in  ventre  sa  niei-e  may  be  appointed,  and  if  the  Godolph.  iqi, 
mother  is  delivered  of  two  or  more  children  at  the  birth,  they  Off.  ofExec. 
shall  be  all  executors.  2'3- 

As  to  acts  done  by  an  infant  in  execution  of  the  office  of  an  Off.  of  Exec, 
executor,  it  seems  agreed,  that  regularly  all  acts  done  by  him  in  *'3»  ai4- 
this  respect,  before  the  age  of  seventeen,  are  not  binding;  as,  if  Godolph.  103. 
iie  {h)  sells  the  testator's  goods,  (c)  assents  to  a  legacy,  {d)  receives  {b)  That  an 
debts  due  to  the  testator,  Sfc,  »n^a»t  execu- 

tor before  the 
age  of  seventeen  cannot  sell  a  lease  for  years,  which  he  has  in  right  of  the  testator,  with  aa 
intent  to  pay  the  debts  of  the  testator,  and  (lischarge  the  debts  of  the  infant  himselfl  Ro, 
Abr.  730.  — But  in  Cro.  Eliz.  254.  it  is  holden,  that  an  infant  executor,  at  the  ag*^  of  thirteen, 
or  other  person  by  his  order,  may  sell  goods  to  pay  debts.  —  And  though  sold  for  less  than 
worth,  yet  the  sale  is  good.  3  Leon.  143.  (c)  That  an  infant  executor  cannot  assent  to  a 
legacy  unless  he  hath  assets  to  pay  debts.  Chan.  Ca.  257.  (rf)  Especially  before  the  age  of 
fourteen.    Off.  of  Exec.  21 7. 

But  all  things  that  an  infant  executor  doth  after  he  attains  the  Off.  of  Exec, 
age  of  seventeen,  though  before  the  age  of  twenty-one,  if  done  ai5»ai6.  Cro. 
according  to  the  office  and  duty  of  an  executor,  will  hold  good  ^^''•490.  Jo«. 
and  shall  bind  him,  as  paying  debts,  suing  for  and  recovering  g°^'  And^i?'-'. 
debts,  selling  the  testator's  goods,  Sfc.  5  Co.  27. ' 

Moore,  146. 

But,  if  an  infant  executor,  after  the  age  of  seventeen,   but  5  Co.  27.  Riw- 
before  the  age  of  twenty-one,  gives  an  acquittance  or  release  for  sePs  case.  Co. 
a  debt  or  duty  owing  to  the  testatoi*,  such  a  release,  without  an  ^^p*  ^Jx*^*V 
actual  payment  to  the  infant,  is  {e)  void;  for  if  this  should  be  Exec. as/.^ 
construed  good,  it  would  be  taking  away  the  privilege  which  the  S.  C.   Hence 
law  allows  infants  to  avoid  their  acts,  when  they  are  apparently  it  is  said,  that 
to  their  disadvantage ;  and  this,  which  is  in  prejudice  both  to  the  ^^^ug*^  an  m- 
infant  and  to  the  estate  of  the  testator,  cannot  be  said  to  be  done  mi"nisT^^at  ' 
according  to  his  office  as  an  executoj-.  seventeen,-  jet 

he 
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he  cannot  commit  a  devastavit  till  he  is  twenty-one.  Vern.  328.  —  And  the  author  of  the  Off, 
of  Exec,  zi^y  214.  inclines  to  think,  that  an  infant's  assent  to  a  legacy,  though  after  the  age 
of  seventeen,  is  not  good,  especially  if  it  may  subject  him  to  a  devastavit,  as  it  may  do  when 
there  are  not  assets  sufficient  to  pay  debts,  (e)  So,  if  a  bond  be  forfeited,  and  the  infant  exe- 
cutor receive  only  the  principal  sum  without  the  penalty,  and  give  a  general  release  of  all  the 

debt,  this  release  at  law  is  no  bar  of  the  penalty.   Cro.  Car.  490.    Kniveton  and  Latham. 

[The  Court  of  Chancery  will  not  direct  money  to  be  paid  to  an  infant  executor,  though  above 
the  age  of  seventeen ;  but  will  refer  it  to  a  master  to  inquire  whether  there  are  any  debts  or 
legacies,  and  to  consider  of  a  maintenance.    Campart  v.  Campart,  3  Br.  Ch.  Rep.  195.] 

But  for  this  If  an  infant  executor  sues  or  is  sued,  he  must  regularly  ap- 

vide  tit.  In-  pear  by  his  guardian,  and  not  by  attorney,  for  by  law  he  is  dis- 
{n^d  where  h?*  abled  to  make  an  attorney ;  for  if  he  suffers  by  the  neglect  or 
may  appear      ^^Ise  pleading  of  his  attorney,  he  has  no  remedy  against  him. 

by  attorney, 

beingjoined  with  others,  who  are  of  full  age,  vide  Cro.  Eliz.  541.  Poph.  130.  Cro.  Ja.  441. 
Mod.47.  298.  3Bulst.  180.  Vent.  102.  Sid.  449.  Lev.  299.  2  Saund.  212.  Yelv.  130. 
Lev.  181.    Cro.  Eliz.  378.    Carth.  122.    Salk.  205.  pi.  i.    4  Mod.  7. 

S.  Of  a  Feme  Covert  Executrix* 

Off.  of  Exec.         A  feme  covert  may  be  appointed  executrix,  and  in   the  spiri- 
^o**    ^O"        tual  courts  she  is  considered  as  a  feme  sole,  capable  of  suing  and 
do  ph.  no.       being  sued  without  her  husband;  and  therefore   it  seems,  that 
according  to  their  law  she  may  take  upon  her  the  probate  of  the 
will  without  the  assent  of  the  husband,  who  hath  no  right  to  in- 
terpose or  meddle  in  the  affair. 
Keilw.  122.  But  by  our  law,  husband  and  wife  are  considered  but  as  one 

And.  117.  person,  and  as  having  one  mind,  which  is  placed  in  the  hus- 
^  /  wjf'  band,  as  most  capable  to  rule  and  govern  the  affairs  of  the  fa*i 
therefore,  the  n^i^y?  and  therefore  the  wife  can  do  no  act,  which  may  preju-- 
husband  be  dice  the  husband,  without  his  consent  and  concurrence  :  hence 
abroad,  the  tjjg  husband  must  be  joined  (a)  in  all  actions  by  or  against  his 
cwv  wUl re^°'  ^^^^»*  ^"^>  consequently,  a  wife  cannot,  by  our  law,  take  upon! 
strain  the  ex-  her  the  oflSce  of  executorshi[),  witliout  the  consent  of  her  hus* 
ecutrix  from  band, 
getting  in  the 

assets  of  her  testator,  and  appoint  a  receiver  for  that  purpose,  with  power  to  commence  suits 
for  the  recovery  of  debts  due  to  the  testator's  estate.    Taylor  v.  Allen,  a  Atk,  213.] 

Off.  of  Exec.  Therefore,  it  seems,  that  if  a  wife,  who  is  made  executrix,  is 
203.  cited  in  the  spiritual  court  to  take  upon  her  the  executorship, 

and  the  husband  appears  and  refuses  his  consent  thereto,  if 

afterwards  they  proceed  to  compel  her,  a  proliibition  will  be 

granted. 
Godolph.  109,      Also,  a  wife  cannot,  against  her  consent,  though  hor  husband 
no.  is  willing,  be  compelled  to  take  upon  her  an  executorship  ;  but, 

if  the  husband  administers,  she  will  be  bouiid  by  it  during  the 

coverture. 
Godolph.  no.       So,  if  a  wife  administers,  though  against  the  consent  of  tht 

husband,  and  an  action  is  brought  against  them,  they  are  estop- 
Adairv.Shew,  ped  to  say,  that  the  wife  was  not  executrix.  j|  Administration 
iSch.&Lcfr.  taken  by  the  wife  during  coverture  must  be  presumed  to  have 
343'  been  with  the  assent  of  the  husband.  || 

So, 
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So,  if  a  feme  sole  be  made  executrix,  and  she  marries  before  Bro.Executor. 
she  intermeddles  with  the  estate,  and  her  husband  administers;  Godolph.  no. 
this  is  such  an  acceptance  as  will  bind  her,  and  she  can  never 
afterwards  refuse  it. 

It  is  said,  that  a  feme  covert  executrix  may,  without  the  con-  Off.  of  Exec, 
sent  of  her  husband,  make  a  will,  and  appoint  an  (a)  executor  {^S,  199- 
as  for  those  things  which  she  hath  as  executrix,  for  she  has  them  the^  husband's 
tJi  aider  droit,  consent  is  ne- 

cessary to 
make  the  will  of  a  feme  corert  good,  vide  tit.  De^es,  letter  (A),    (a)  May  make  her  husband 
such  executor.    Godolph.  zio. 

9.  Of  making  Creditcrrs  Executors, 

A  debtor  may  make  his  creditor  executor,  and  in  such  case  TaH.4.  ai. 
tlie  executor  may  retain  so  much  of  the  testator's  assets  as  will  ^^'  '^5- 
satisfy  himself:  but  this  must  be  understood  where  the  debt  is  in  off.  of  Exec, 
an  equal  degree  (b)  with  those  of  the  other  creditors;  for  if  he  31.    Godolph. 
be  a  simple  contract  creditor,  he  cannot  retain  gainst  a  creditor  "i-    Salk. 
by  specialty,  or  any  other  of  a  superior  nature.  ^°^*    ^^' 

10.  Cro.  Car.  372.  Jon.  345.  Keilw.59.  (b)  [Sir  Wi/liam  Biackstone  £onnds  the  executot's^ 
right  of  retaining  upon  this ;  that  he  cannot,  without  an  a[)parent  absurdity,  commence  a  suit 
against  himself  as  representative  of  the  deceased,  to  recover  that  which  is  due  to  him  in  his 
own  private  capacity.  3  Bl.  Com.  18.  But  one  executor  shall  not  be  allowed  to  retain  his 
own  debt,  in  prejudice  to  that  of  his  co-executor  in  equal  degree  j  but  both  debts  shall  be 
discharged  in  proportion.     Vin.  Abr.  tit.  Executors  (D.  a).] 

So,  if  administration  be  (c)  granted  to  a  creditor,  he  may  re-  Godolph.  115. 
tain  so  much  of  the  intestate's  assets  as  will  satisfy  himself;  but  Offof  Ejwc. 
this  also  must  be  understood  as  to  creditors  in  equal  degree.  an  excc^r 

deson  tort,  who  is  a  creditor,  cannot  retain,  because  this  would  be  allowing  him  to  t^e  ad* 
vantage  of  his  own  wrong.  5  Co.  30.  Caulter's  case,  [z  Bl.  Comm.  511.  Yet  if  he  after- 
wards takes  out  administration,  he  may  shew  it,  and  then  retain,  a  Ventr.  iSc;  though  the 
administration  be  gCAnted  per^ente  Hte,    Stil.  337.    Andr.  328.] 

Also,  such  an  administrator,  who  is  a  creditor  by  specialty,  Ashby  and 
may  bring  an  action  of  debt  against  one  who  possesses  himself  of  Child,  Ro. 
the  intestate's  goods  as  executor  de  son  tort,  with  an  averment,  g^j^  ^^^' 
that  none  of  the  goods  came  to  his  hands  to  satisfy  the  debt ;  for  s.  C.'adjudged 
though  he  may  bring  trover  or  trespass  against  him  as  admi-  nisi, 
nistrator,  yet  as  against  a  stranger  he  is  not  deprived  of  this 
other  remedy ;  for  the  reason  why  the  debtor's  making  the  cre- 
ditor executor,  or  his  taking  out  administration,    is   said  to 
suspend  or  extinguish  the  action,  is  on  supposition  of  assets. 

So,  if  there  are  no  assets,  he  may  sue  the  {d)  heir  of  the  Salk  304. 

obligor,  where  the  heir  is  bound.  ^^'  ^^^'  94o. 

^  {d)  So,  if  a 

creditor  is  made  executor  with  others,  he  may  sue  the  others,  e^ecially  if  he  hath  not  ad- 
ministered.    Off.  of  Exec.  3a.    Godolph.  125. 4r  vide  Cro.  Car.  373.    Jon.  345* 

So,  if  A.  and  B,  be  jointly  and  severally  bound  to  C,  and  A.  3  Keb.  Rep. 
makes  C.  his  executor,  (or  as  the  case  was,)  makes  Z>.  his  ex-  ^^^'  q^^* 
ecutor,  who  makes  C.  his  executor;  in  this  case,  if  C.  has  not  and  Crow. 

received 
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received  satisfaction  of  the  assets  of  A,,  he  may  sue  B. ;  for, 
being  jointly  and  severally  bound,  he  may  sue  which  of  them  he 
pleases,  and  though  the  debt  be  one,  yet  the  obligations  are  se- 
veral, and  no  assets  appear  of  the  value  of  the  debt  to  retain, 
and  there  might  be  a  judgment  against  which  he  could  not  retain. 
Rawlinson  v.         [The  bare  appointment  of  a  creditor  to  be  executor,  if  he  re- 
Shaw,  3  T.  R.  fuse  to  act,  will  not  extinguish  his  legal  remedy  for  the  recovery 
5S7^  of  his  debt.] 

I  o.  Of  making  Debtors  Executors. 

Ro.  Abr.  930,       It  is  laid  down  as  a  general  rule,  that  if  a  creditor  makes  his 

9*^:    5  C<^-     debtor  executor,  it  is  an  (a)  extinguishment  of  the  debt,  for  he 

30.  m  Need-  ^^^  himself. 

ham  s  case. 

Ofil  of  Exec.  30.     Godolph.  113.    (a)  For  being  a  personal  action,  and  once  suspended,  it 

cannot  be  revived  again.     H«b.  10.     |J  And  the  law  is  tlie  same  if  the  obligee  in  a  joint  and 

several  bond  make  one  of  two  obligors  his  executor  with  another ;  for  the  action  being  gone 

as  to  one  must  be  gone  as  to  both.     Cheatham  v.  Ward,  1  B.  &  P.  630.  || But  though  it  is  a 

discharge  of  the  action,  yet  the  debt  is  assets,  and  the  making  him  executor  does  not  amount 
to  a  legacy,  but  to  payment  and  a  release.    Salk.  ^06. per  Holt  Ch.  JuRt. 

5  Co.  136,  But,  if  a  person  dies  intestate,  and  the  ordinary  commits  ad- 

Sdk.  306.  ministration  to  a  debtor,  the  debt  is  not  thereby  {b)  extinguished, 

I   ^(b)  And  ^^^  ^^  comes  into  the  administration  by  the  act  of  law,  whereas 

therefore  if  an  the  other  is  the  act  of  the  party. 

obligor  ad- 
ministers to  the  obligee,  and  makes  his  executor,  and  dies,  the  creditor  of  the  obligee  may 
well  bring  an  action  against  him.     Sid.  79, 

8  E.  4. 3.  If  the  debtee  makes  the  debtor  and  another  co-executors,  and 

aoE.  4. 17.  one  of  them  makes  his  executor,  and  dies,  the  surviving  co- 
Leon  *^^  executor  shall  not  have  an  action  to  recover  the  debt  against 
(c)  Iftheobli-  the  executor. of  tlie  debtor,  because  the  debt  was  once  extinct; 
gee  makes  for  it  could  not  be  brought  but  in  tlie  names  of  both  the  co- 
the obligor  executors,  notwithstanding  (c)  one  alone  administered;  and 
executorrand  ^^  ^^"^^  "^^  ^^  brought  in  both  their  names,  because  the  debtor 
the  obligor  re-  could  not  sue  himself, 
fuses,  but  the 

others  administer,  and  the  obligor  dies  first,  yet  the  debt  is  released ;  for  the  obligor,  not- 
withstanding the  refusal,  might  have  come  in  and  administered,  and  the  probate  by  the  others 
was  for  his  benefit.    Salk.  308.  per  Holt. 

Wankford  and       So,  where  A,  ])cing  bound  in  an  obligation  to  -S.,  B.  makes 

Wankford,        ^^  j^jg  executor,  who  administers  several  of  the  goods,  but  dies 

Salk,  Z99.         before  probate  of   the  wiU,    and  administration  to  B,  being 

granted  to  J.  S.,  he  brought  his  action  against  the  heir  of  A., 

but  it  was  holden,  that  the  debt  was  released  in  this  case,  though 

A.  never  proved  the  will;  for  by  administering  as  executor  he 

was  complete  executor  for  this  and  several  other  purposes. 

Cro.  Car.  373.        But  all  these  cases  of  extinguishment  by  making  debtors  exe- 

OffiofExec.     cutors,  must  be  understood  where  there  are  assets  sufficient  to 

Comm.  51V,      discharge  and  satisfy  the  testator's  debts  and  legacies. 

Therefore, 
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Therefore,  wliere  a  debtor  and  another  were  made  executors,  Flud.  and 
by  the  debtee,  who  by  his  will  appointed,  that  out  of  the  debt  R^racey, 
due  to  him  they  should  pay  a  certain  legacy,  it  was  adjudged,        ^'  *  °' 
that  as  to  that  legatee  this  debt  was  not  extinct,  but  that  it  re- 
mained assets  to  pay  legacies  as  well  as  debts;  and  this  being  a 
legacy,  and  properly  recoverable  in  the  spiritual  court,  the  court 
of  B.  R.  refused  to  grant  a  prohibition  to  a  suit  for  it  there,  and 
the  rather  in   this  case,  because  it  was  expressly  devised  to  be 
paid  out  of  the  debt. 

So,    in  a   late   case,  where   the  testator  bequeathed  several  Selwinand 
legacies,  and  amongst  the  rest  considerable  ones  to  his  two  exe-  Brown,  de- 
cutors,   to  whom  also  he  gave  the  surplus  of  his  estate ;  and  firmed^in  the 
there  being  a  debt  of  3000/.  due  by  bond  to  the  testator  from  House  of 
one  of  the  executors,  he  insisted,  that  as  there  were  sufficient  Lords,  11 
assets  to  satisfy  all  the  legacies,  this  3000/.  should  not  be  brought  Jf^**^^'  '734- 
into  the  surplus  of  the  testator's  estate,   but  that  the  same  was  rp^[{,  24o.^S.C. 
extinguished  for  his  benefit  by  his  being  made  co-executor ;  and 
that  though  the  surplus  of  tlie  estate  was  given  to  them  both, 
yet  that  this  debt  could  not  be  taken  to  be  part  of  that  surplus, 
being  belbrc  extinguished.     It  was  decreed,  that  the  (a)  3000/.  (a)  Philips  v. 
should  be  taken  as  part  of  the  surplus  of  the  testator's  personal  Pnilips,  Chan, 
estate,    and  both  executors  equally  entitled   to  the  same;  for  j     ^^5'  '^■^* 
though  in  some  books  the  testator's  making  a  debtor  executor  is 
>aid  to  be  an  extinguishment  of  the  debt,  because  an  executor 
:annot  sue   himself;  yet  it  was  never  doubted,  but   that  such  a 
lebt  remained  assets  to   satisfy   creditors  (Z>),  and   was  also  re-  (^)!fSo,  HolH- 
solved  to  be  assets  to  satisfy  legacies;  and  this  devise  of  the  sur-  ^^>  Ah'^^^' 
plus  and  residue  of  the  testator's  estate  being  as  much  a  legacy,  Co.  Litt.  264? 
fnid  as  well  recoverable  in  the  spiritual  court,  as  any  particular  b.  Askwith 
egacy,  it  was  but  fitting,  that,  since  the  courts  of  equity  claim  t.  Charnbcr- 
iiowaconcurrentjurisdiction  with  the  ecclesiastical  courts  in  mat-  '^^"'  ^  ^"• 
ers  of  this  'nature,  there  should  be  the  same  measure  of  justice  pjeidv  Clark 
n  both  these  courts.  Id.  242.  Fox ' 

V.  Fox,  I  Atk. 
^63.  A  debt  due  by  an  executor  to  the  estate  of  his  testator  is  assets  for  the  same  plain  reason 
br  which  an  executor,  who  is  a  creditor,  may  retain;  that  he  cannot  sue  himself.  P<?r  Lord 
Eldoii,  Simmons  v.  Gutteridge,  13  Ves.  264.  In  every  case  then  under  the  usual  decree 
--"tan  executor,  an  interrogatory  should  be  pointed  to  the  inquiry,  whether  he  has  as- 
his  hands,  arising  from  a  debt  due  by  himself.  Ibid.  For  as  he  is  bound  to  call  in  mo- 
•jj  out  on  personal  security,  so  he  must  pay  into  court  money  due  by  himself.  Eagleton  v. 
:dTentrj',  8  Ves.  438.II 

II  Where  a  debtor  to  the  testator  was  appointed  executor,    al~  Berry  v.  Usher,, 
hough  without  a  legacy,  yet,  as  it  appeared  by  the  tenour  of  the  11  Ves.  87. 
vill,  that  the  testator  considered  him  in  the  light  of  a  mere 
rustee  of  his  whole  property,  the  debt  was  clearly  holden  not  to 
»e  discharged,  jl 

[A  testator  gave  legacies  to  his  brother  and  nephew,  who  were  Carey  v. 
ndebted  to  him  in  different  sums,  and  made  no  disposition  of  ^?P^p^% 
he  residue.     Lord  Thurlcrjo  said,  he  thought  it  had  been  a  set-  \^^'  Berr^f^] 
led  point  in  the  Court  of  Chancery,  that  the  appointment  of  Usher,  nVes! 

Vol.  III.  F  f  the  90.  ace. 
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the  debtor  executor,  was  no  more  than  parting  with  the  action  ; 

and  declared  it  a  trust  for  the  next  of  kin.] 
II H.  4.  83.  If  the  debtee  make  the  executrix  of  the  debtor  his  executrix, 

Cro.  Car,  37a.   ^^j  ^\q^  this  is  no  extinguishment  of  the  debt,  because  the  ex- 
f^YR^t^lth     Beatrix  is  entitled  to  the  same,  not  in  her  (a)  own  right,  but  in 
obligee  takes     the  right  of  another, 
the  obligor  to 

husband;  this  is  an  extinguishment  of  the  debt,  because  it  would  be  a  vain  thing  for  the  hus- 
band to  pay  the  wife  money  in  her  own  right.  Co.  Litt.  264.  Salk.  306. But,  if  the  ex- 
ecutrix of  the  obligee  takes  the  obligor  to  husband,  this  is  no  extinguishment  of  the  debt,  for 
he  may  pay  money  to  her  as  executrix ;  because  if  she  lays  the  money  so  paid  to  her  by  itself, 
the  administrator  de  bonis  11071  of  her  testator  (if  she  dies  intestate)  shall  have  that  money  as 
well  as  any  other  goods  that  were  her  testator's.    Leon.  320.     Moore,  236.     Salk.  306. 

Joan  Bailie's  Under  this  head  of  making  debtors  executors,  it  may  be  pro- 
^^m'  J^®^  ^^  observe,  that  if  a  debtor  be  in  execution,  and  the  plaintiff 

*  o  '3^5-  (jie^  by  which  the  right  of  administration  descends  upon  the 
debtor ;  in  this  case  he  cannot  be  discharged  upon  a  habeas  corptiSy 
because  71011  constat  dc  persona ;  neither  can  he  give  a  warrant  of 
attorney  to  acknowledge  satisfaction  ;  and  therefore  it  seems  most 
advisable  to  renounce  the  administration,  and  get  it  granted  Xo 
another,  and  then  he  may  be  discharged  by  a  letter  of  attorney 
from  such  administrator. 

(B)  Of  the  different  Kinds  of  Executors  and  Admi- 
nistrators :  And  herein, 

I.  Of  an  Administrator  durante  minoritate  of  an  Infant  E:eecvtv 
or  Administrator. 

I.  Who  may  be  such  an  Administrator. 
Godolph.  102.  T  Y  one  makes  an  infant  his  executor,  or  dies  intestate,  and  the 
fpreke  V.  right  of  administration  devolved  upon  an  infant,  in  these  case^ 

Thomas,  the  ordinary  is  to  grant  administration  during  the  minority  oi 

1Salk.39.1Ld.  the  infant,  i,  e,  in  the  first  case,  till  he  arrives  at  the  age  of 
s  r"^V^^^-8     seventeen  (6),  when  by  the  civil  law  he  may  be  executor,  and 
s!c.  cited *^      ^^  ^^^^  latter  till  he  arrives  at  the  age  of  twenty-one,  when  onl\ 
Com.Rep.iio.  he  is  fit  to  be  a  trustee,  because  an  infant  cannot,  before  his  full 
S.  C.  Id.  159.    age,  by  the  common  law,  give  bond  to  administer  faithfully. 
S.P.]  li(6)But     ^        ^  '  ^  ^ 

now  by  St.  38  G.  3.  c.  87.  }  6.  where  an  infant  is  sole  executor,  administration,  with  the  will 
annexed,  shall  be  granted  to  the  guardian  of  such  infant,  or  to  such  other  person  as  the  spi- 
ritual court  shall  think  fit,  until  such  infant  shall  have  attained  the  full  age  of  twenty-one 
years,  at  which  period,  and  not  before,  probate  of  the  will  shall  be  granted  to  him.  §  7.  And 
the  person  to  whom  such  administration  shall  be  granted,  shall  have  the  same  powers  vested 
in  him,  as  an  administrator  now  hath  by  virtue  of  an  administration  granted  to  him  durante 
vnnore  estate  of  the  next  of  kin.  Vide  ex  joar/e  Sergison,  4  Ves.  147.,  the  circumstances  of 
which  case  are  considered  as  having  been  the  immediate  cause  of  this  alteration  in  the  law.jl 


Grandisou  V.         And  as  such  an  administrator  is  but  in  nature  of  a  curator  for 
Dover,  Skin,    the  infant  in  the  civil  law,  and  has  no  interest  or  benefit  in  the  tes- 
tator's or  intestate's  estate,  but  in  right  of  the  infant;  it  has  been 
always  holden  discretionary  in  the  ordinary  to  whom  to  grant  it, 

and 
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and  therefore  it  hath  been  frequently  (a)  adjudged,  that  he  is  not  («)  Hob.  250. 

obliged  within  the  statute  21  H.  8.  c.  5.  to  grant  it  to  the  nr^rt  of  Ventaij. 

kin  either  of  the  deceased  or  the  infant.  -  Str.  891. 

Id.  956. 

If  ^.  makes  B,  his  executor,  and  B,  makes  C  an  infant  exfr-  Limner  and 
tutor,  and  letters  of  administration  are  granted  to  /.  S.  during  Every,  Cro. 
the  minority  of  C,  J.  S.  cannot  bring  an  action  against  a  debtor  ^^i^-^"- 
of  the  first  testator  by  virtue  of  this  administration,  tior  hath  he 
:inthority  to  meddle  with  his  goods. 

If  an  infant,  and  one  of  full  age,  are  made  executors,  he  who  a  Lev.  330. 
IS  of  full  age  may  take  out  administration  durante  minoritatc  of 
the  infant,  and  may  declare  as  executor  or  administrator  durayite 
minoriiate,  and  there  is  no  absurdity  in  this  case,  that  there 
should  be  an  executor  and  administrator  to  the  same  party,  and 
this  is  only  to  enable  him  to  sue  alone. 

[In  suits  /  tors,  some  of  whom  are  under  age,  they  must  Smith v.Smith, 

all  join,  and  e  by  attorney;  but  in  suits agaivst  them,  the  Yelv.130. 

infants  cannot  appear  by  attorney.]  i^"'^^'^^.*^  ^' 

aSaund.  ai2.  i  Mod.  47.  7a.  296.  S.  C.  i  Sid.  449.  S.C.  i  Ley.  299.  S. C.  i  Ventr.  10a.  S.C. 
HayDi.  198.  S.  C.    Frescobaldi  v.  Kinaston,  a  Str.  783. 

2.  What  acts  be  may  do. 

It  seems  to  be  agreed,  that  though  an  administrator  durante  Ro.Abr.  910. 
mitioritate  hath  but  a  limited  and  special  property  in  the  estate  of  ^^^"^^^^'^^9' 
the  deceased,  yet  he  may  do  all  acts  which  are  incumbent  on  an  ^\  /^5?k  '  ^^ 
executor,  and  which  are   tor  the  advantage  ot   the  mtant  and  (A)  But  not  un- 
te  of  the  deceased;  and  therefore  he  may  sell  bona  periiura^  less  there  are 

:i  bailiff  may,  such  as  fat  cattle,  grain,  or  any  thing  else  which  assets  to  pay 
may  l>e  the  worse  for  keeping :  so,  he  may  [b)  assent  to  a  legacy,  ^^^  ^  * 
and  may  sue  and  be  sued. 

But  he  cannot  do  any  thing  to  the  prejudice  of  the  infant ;  and  5  Co.  39.  S.  C. 
therefore  he  cannot  sell   the  goods  of  the  deceased  any  farther  2  And.  13a. 
than  they  are  necessary  for  payment  of  the  debts,  nor  can  he  q^^  ^Xu..  217. 
otherwise  sell  a  term  for  years  during  the  minority  of  the  infant,  a  And.  132. 
for  the  words  of  his  authority  are,  administrationem  omnium  Sf  3  Leon.  278. 
singulojtim   bonorum  ad  opt/s,  vommodum  ^^  utilitatem  ea:ecutoris  f'p   /J^^f  • 
dwanMe  sua  minori  tctatey  4*  ^^f^  aliter  nee  alio  modo  commit-  gjjj.  jvioyle 
timm,  8fC.  Finch's  case,  a 

diversity  taken,  where  administration  is  granted  durante  nmiori  ectate  cxecuiorisy  in  such  special 
manner  as  this  case  of  Prince*s  is ;  and  when  such  administration  is  granted  in  a  general  man- 
ner ;  for  in  the  first  case  such  administrator  cannot  make  leases  of  any  term  vested  in  the  exe- 
cutor, but  in  the  other  case  he  may,  and  tlioy  shall  be  good  till  tlie  executor  attain  the  age  of 
seventeen,  and  until  he  enter. 

If  administration  durante  minoritaie  be  granted  to  A.y  and  Ro.  Abr.  910, 
afterwards  repealed  and  granted  to  B.,  who  obliges^,  to  ac-  9ii- 
count  to  him,  and  afterwards  gives  him  a  release;  this  release 
will  not  bind  the  infant,  for  this  does  not  appear  to  be  for  the 
benefit  or  advantage  of  the  infant. 

If  an  administrator  dwante  minoritute  wastes  the  asf^ets,  the  Latch.  267. 
more  proper  way  to  charge  him  is  by  action  on  the  case  by  the  And.  3^.  .-od. 
infautwhcn  he  comes  of  age:  also,  by  some  opinions  he  may  6C0. Ts.b.'^ 

F  f  2  bring 
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bring  detinue  against  him  for  those  goods  which  he  still  con- 
tinues in  his  possession,  or  he  may  oblige  him  to  account  in  the 
spiritual  court,  but  cannot  bring  a  writ  of  account  against  him 
at  law;  neither  is  he  chargeable  in  any  action  at  the  suit  of  a 
creditor,  after  the  infant  comes  of  age;  but  such  creditor  may 
sne  the  infant,  who  has  his  remedy  against  the  administrator. 
Hob.  250.  If  an  administratrix  durante  minori  cctate  of  her  infant  daughter 

Briers  and        executrix,  gives  several  bonds  to  the  testator's  creditors  for  their 
a   MtsrJis'    ^^  debts,  and  takes  a  second  husband,  the  husband  may  retain,  as 
added,  How     his  own,  SO  much  of  the  goods  of  the  testator  as  amounted 'to  the 
the  case  "Would  value  of  the  debts  paid  and  undertaken  by  the  wife. 
be  if  the  wife 
died,  by  which  the  husband  "would  be  no  longer  chargeable ;  (^ru^Raym.  484. 

Comb.  465.  So,  if  an  action  be  brought  against  a  special  administrator, 

Hok^^^^^'^     and  the  administration  determine  pending  the  action,  he  ought 

(a)  But  this  is    ^^  retain  assets   to  satisfy  the  debt  which  is  attached  on  him  by 

on  the  suppo-    the  action,  {a) 

sition  that  the  action  does  not  abate  in  that  event ;  which,  it  seems,  would  be  the  case.    Ford 

y,  Granvill,  Moore,  462.     Dub.  Gouldsb.  136.  S.  C.  adjudged.     Lutw.  34a.  S.  C.  cited  as 

adjudged. 

3.  At  what  Time  the  Authority  of  an  Administrator  durante  mi- 
noritate  determines. 

5C0.29.  Hob.  ^  It  has  been  already  observed,  that  there  is  an  established  dif- 
251.  Cro.Eliz.  ferencc,  where  administration  is  granted  to  one  as  guardian  to 
^t6  Carth  ^"  infant,  who  hath  a  right  to  administer,  but  is  incapable  to 
446.  Comb,  take  it  by  reason  of  his  minority,  and  where  an  administration 
475.  Salk.  39.  is  granted  during  the  minority  of  an  infant  executor  ;  that  in  the 
pi.  I.  Ld.  last  case  the  administration  determines  as  soon  as  tiie  executor 
66^^.*"comy.  attains  the  age  of  seventeen  years  {b) ;  but  in  tlie  other  case  it 
Rep.  1X2. 159.  continues  till  the  infant  attains  his  full  age. 
{h)  But  see  38  G.  3.  c.  87.  svprOy  434. 

Also  it  seems  agreed,  tliat,  if  adminl«tration  be  granted  during 
the  minority  of  several  infants,  it  determines  upon  the  coming 
(c)  In  Prince's  of  age  of  any  one  of  them ;  and  it  is  laid  (r)  down  by  my  Lord 
case,  5  Co.  39.  Coke^  that  administration  granted  during  the  minority  of  an  in- 
fant executrix  ceases  upon  ner  marriage. 

But  as  this  matter  was  fully  debated  in  a  late  case,  I  shall  here 

insert  so  much  thereof  as  relates  to  this  point.  . 

Jones  V.  Lord        One  made  his  will,  and  therebj',  after  several  specifick  and 

Strafford,  Hi),  pecuniary  legacies,  gave  and  devised  the  residue  and  remainder 

cfh  °    ,f  °^^    of  his  personal  estate  to  his  four  nieces,  and  made  J,  S.  his  exe- 

assistcdby   '     cutor,  and  died.     I'he  executor  proved  the  will,  and  afterward*; 

Lord  Ch.  J.      died  intestate ;    and  thereupon  administration  de  bonis  non  t^ 

Raymond,  on    aim  testamciito  anncxo^  was  granted  to  the  plaintiff  during  the 

Inu^crs.'^ '^^'    "^^"^ri^y  of  the  four  nieces.     The  residuary  legatee,  one  of  the 

ip.Wms. 79.   J^i^ces,  married  a  person  who  was  of  full  age;,  but  she  herse!' 

^C.  ^vas  an  infant  under  the  age  of  twenty-one  years,  though  above 

seventeen;  and   Sir  Hmrij  Johnsoti,  in   the  year  1696,  having 

given  the  testator  a  promissory  note   for  the  payment  of  800/. 

and  upwards,  by  his  will  in  1719,  gave  and  de\'ised  all  his  real 
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and  personal  estate  to  William  Guidoit,  Esq.  for  the  payment  of 
his  debts  and  legacies,  and  subject  thereto,  in  trust  for  such  child 
or  children  as  the  defendant,  the  Lord  Strafford,  should  have  by 
his  lady,  who  was  the  only  daughter  and  heir  of  Sir  Henry  John- 
sotty  to  whom  he  had  been  marrieii  about  six  or  seven  years ;  and 
inHhe  same  year  17 19,  Sir  Henry  Johnson  died.  Air.  Guidotty 
the  executor,  renounced,  and  the  Lord  Slrafford^s  children  be- 
ing infants  of  lender  years,  the  Lord  Strafford  took  out  letters 
of  administration  cum  testomento  annexo,  during  the  minority  of 
his  children,  to  Sir  Henry  Johnson ,-  and  there  being  likewise  a 
bond  given  by  Sir  Hefiry  Johnson  to  the  same  person,  for  pay- 
ment of  a  further  sum  of  money,  the  plaintiff  «7o«^s  brought  an 
action  of  debt  upon  the  bond  in  the  Court  of  Exchequer,  to 
which  the  defendant,  the  Lord  Sirnfford,  pleaded  solvit  ad  diem  ,- 
and  also  by  leave  of  the  court  pleaded  further  as  a  double  plea, 
pursuant  to  the  act  for  amendment  of  tlie  law,  that  he  had  fully 
admin istereil,  jineterquam  such  and  such  judgments,  to  several 
persons,  and  that  he  had  not  assets  tdtra  sufficient  to  pay  and 
satisfy  those  judgments  ;  upon  this  plea  the  plaintiff  Jones  brings 
his  bill  for  a  discovery  and  account  of  assets,  and  the  three 
nieces,  who  were  infants  and  unmarried,  and  likewise  the  mar- 
ried niece,  who  was  also  an  infant,  and  her  husband,  were  co- 
plaintiffs  in  the  bill.  To  this  bill,  which  was  not  only  for  a 
discovery  of  assets  of  Sir  Henry  Johnsoft,  but  likewise  for  pay- 
ment and  satisfaction  both  of  the  bond-debt,  and  likewise  of  the 
simple  contract  debt  due  on  the  note,  the  defendant,  the  Lord 
Strafford,  put  in  a  demurrer,  which  was,  that  by  the  plaintiffs' 
own  shewing  in  their  bill  it  appeared,  that  one  of  the  nieces  was 
married,  and  therefore  having  a  husband  capable  of  acting  for 
her,  the  administration  granted  to  the  plaintiff  Jb««,  during  the 
minority  of  the  four  infants,  was  determined:  the  question, 
therefore  was,  Whether,  one  of  the  four  nieces  being  married, 
and  her  husband  of  full  age,  the  administration  granted  to  the 
plaintifi'  Jones,  during  the  minority  of  the  four  nieces,  deter- 
mined, though  she  herself  was  still  under  the  age  of  twenty- 
one  years  ?  It  was  agreed  on  all  hands,  that  where  an  infant 
is  made  executor,  and  administration  is  granted  during  his  mi- 
nority, that  such  administration  censes  ipso Jacto,  when  the  infant 
attains  the  age  of  seventeen  years ;  and  the  opinion  of  Lord  Coke, 
5  Co.  29.,  in  Prince's  case,  was  cited,  that  so  it  would  likewise, 
if  such  infant  executrix,  being  under  seventeen,  should  marry, 
because  her  husband  was  capable  of  acting  for  her ;  and  it  was 
argued  for  the  defendant,  that  if  this  were  so  in  case  of  an  infant 
executrix,  there  was  the  same  reason  for  it  in  the  present  case, 
where  one  of  the  four  nieces,  during  whose  minority  administra- 
tion cum  testamento  annexo  was  granted,  was  married;  that  it 
was  agreed  on  the  other  hand,  that  whenever  any  one  of  the 
four  nieces  attained  the  age  of  twenty-one  years,  the  adminis- 
tration ceased,  and  there  was  the  same  reason  when  one  of  them 
married  and  had  a  husband  capable  of  acting  for  her ;  that  this 
was  to  be  resembled  to  the  case  of  a  guardian  at  common  law, 
and  that  if  an  infant  feme  married,  the  guardianship  was  deter- 
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mined,  because  the  husband  was  immediately  on  the  marriige 
become  her  muardian;  and  it  would  be  inconsistent  that  she 
should  at  the  same  time  be  under  the  power  of  another  guardian  ; 
so  here  she,  from  her  marriage,  became  under  the  care  and 
«Tuardianship  of  her  husband,  and  he  was  capable  of  acting  for 
her,  and,  consequently,  the  administration  granted  during  the 
minority  of  the  four  was  then  determined  in  the  same  manner  as 
if  she  had  attained  her  age  of  twenty-one  years ;  and  then  the 
plaintifF  J(??z<?5,  during  the  minority  of  the  four,  had  no  right  to 
bring  this  bill,  and  that  the  demurrer  was  good ;  and  for  this 
were  cited  5  Co.  29.  Prince's  case.  6  Co.  Sir  Moyle  Finches 
case.  I  Salk.  39.,  and  that  the  only  case  against  it  was  2  Jon.  48. ; 
and  they  also  cited  the  opinion  of  TwisdenJ,  i  Vent.  103. 
But  on  the  other  side  it  was  argued,  and  the  court  was  clear  of 
opinion,  that  the  administration  in  this  case  did  not  determine 
by  the  marriage  of  one  of  the  four  nieces  ;  they  said,  that  it  was 
by  no  means  clear,  even  in  the  case  of  the  infant  executrix,  that, 
if  she  married  under  the  age  of  seventeen,  the  administration 
granted  during  her  minority  was  thereby  determined ;  that  this 
was  not  the  principal  point  in  Prince's  case,  but  only  the  opinion 
of,  or  an  obiter  case  put  by,  ray  Lord  Coke;  that  the  same 
case  was  reported  in  Cro.  Eliz.  718.,  2  And.  132.,  and  3  Leon. 
278.,  and  there  nothing  said  of  it;  that  in  the  Office  of  Execu- 
tors, supposed  to  be  written  by  Justice  IJ  ,  the  author 
much  marvels  at  this  opinitm  of  the  Loic  l  ,  that  in  the 
spiritual  courts,  where  these  administrations  are  granted,  they 
take  no  notice  of  the  husband,  nor  will  in  such  case  grant  pro- 
bate of  the  will  or  administration  to  him,  but  look  upon  the 
wife  as  to  this  purpose  as  a  feme  sole,  and  that  the  only  powei', 
which  the  husband  hath  in  these  cases,  is  derived  to  iiim  from 
the  common  law,  by  which  he  is  iii  many  cases  enabled  to 
pay  and  receive,  and  to  act  for  his  wife;  but  the  property  of 
none  of  the  goods  or  chattels,  which  the  wife  hath  as  exe- 
cutrix or  administratrix,  is  vested  in  him ;  for  if  she  survive, 
they  likewise  survive  to  her,  and  if  she  die  first,  there  must  be  an 
administration  de  bonis  non  of  her  testator  granted  to  another ; 
and  if  this  be  so  in  the  case  of  an  infant  feme  executrix,  that 
the  administration  granted  during  her  minority  does  not  cease 
by  her  marriage,  much  less  in  the  present  case;  for  here  the  ad- 
ministration is  granted  to  the  plaintiff  Jones^  donee  una  cantm 
qtuituor  vigesimtim  primum  ann,  cetatis  attigerit ;  so  that,  by  the 
express  words  of  the  administration,  it  is  not  to  determine 
sooner;  and  though  it  does  then  determine  when  any  one  of  die 
four  attains  her  age  of  twenty-one  years,  that  is  not  the  present 
case;  for  here,  though  she  is  married,  yet  she  is  still  under 
twenty-one,  and  the  husband  has  nothing  to  do  with  it :  he,  by 
his  marriage,  is  not  become  next  of  kin  to  the  testator,  nor  will 
the  spiritual  court  grant  administration  to  him ;  and  if  the  mar- 
riage were  to  be  a  determination  of  the  first  administration,  he 
could  not  succeed  to  it,  for  in  that  case  the  administration  could 
only  be  granted  to  the  wife;  nay,  they  would  not  grant  it  to 
the  husband  and  wife  jointly ;  that  the  wile,  in  this  case,  was 
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not  entitled  to  tlie  whole  pei^sonal  estate,  as  an  infant  executrix 
is,  but  only  to  her  own  undivided  fourth  part ;  and  though  the 
spiritual  court  may  grant  administration  as  to  a  particular  thing, 
or  in  a  particular  place,  yet  they  never  grant  administration  as  to 
an  undivided  third  or  fourth  part  of  the  same  thing;  for  then 
who  should  bring  the  action  for  it,  as  of  a  horse,  or  other  entire 
thing?  The  husband  in  this  case  would  be  entitled  but  to  a 
fourtn  part  of  it  in  right  of  his  wife;  and  must  there  be  several 
adi  mted  for  one  and  the  same  thing  ?  This  would 

be  lo  actions  to  be  brought  by  them,  as  to  actions 

brought  against  tiiem ;  that  if  the  administration  is  determined 
by  the  marriage,  it  will  be  to  no  manner  of  purpose  to  make  an 
application  to  the  spiritual  court;  they  will  not  grant  it  to  the 
husband,  and  the  wife  being  still  under  age,  they  must  grant  it  to 
some  other  person  during  the  minority  of  herself  and  her  three 
bisters,  as  it  was  before ;  and  then  it  would  be  doing  a  vain  thing 
to  determine  it:  that  the  spiritual  court  by  31  E.  3.  st.  i.  c«  11. 
is  to  grant  administration  to  the  next  of  kin,  which  the  husband 
is  not  in  this  case :  that  the  law  takes  notice  of  an  executor  before 
probate,  and  he  may  do  several  things  before  probate;  but  the 
power  of  an  administrator  is  derived  to  him  only  by  the  letters  of 
administration;  that  if  the  husband  has  no  right  to  claim  the 
administration  in  this  case,  no  more  has  the  wife;  for  she  being 
still  under  age  as  well  as  the  other  nieces,  the  court  will  grant 
administration  to  none  of  them  ;  or,  if  they  would,  might  grant 
it  to  any  of  the  others  as  well  as  to  her,  it  being  in  the  ciiscretion 
of  the  ordinary  ;  and  if  the  spiritual  court  should  grant  adminis- 
tration to  the  husband,  it  is  not  de  jure,  that  he  is  entitled  to 
it,  but  they  may  grant  it  to  him  as  they  would  to  any  other 
person.  The  court,  therefore,  was  of  opinion,  that  Janes  still 
continued  administrator  during  the  minority  of  the  four  nieces, 
notwithstanding  the  marriage  of  one  of  them,  and  that  such  ad- 
ministration did  not  determine  till  one  of  them  came  to  the  age 
of  twenty-one  years,  and  accordingly  over-ruled  the  demurrer. 

Although  it  seems  clear,  that  the  authority  of  an  adminis-  Hob.  151. 
trator  durante  minoritate  of  an  infant  executor  determines  at  se-  ^'">-  J^59<'» 
venteen  (a),  and  that  of  an  administrator  durante  minoritate  of  an  ^  ^?'     ^* 

'     c  1         •  .11  1       •     •  •  r  209.      5  L/O. 

miant,  who  is  entitled  to  administration,  at  the  age  01  twenty-  29.  a.    Ro. 
one,  yet,  if  an  action  be  brought  against  such  an  administrator,  Abr.  910. 
the  plaintiff  in  his  declaration  need  not  aver,  that  the  infant  is  Xv't;"^.*,, 
still  under  those  ages,  for  this  is  a  matter  more  properly  within  ^^-euty^^^^  \^^ 
the  conuzance  of  the  defendant,  and  if  his  power  be  determined,  gt.  ^g  g.  3. 
he  ought  to  shew  it;  but  he  cannot  object  it,  after  he  has  taken  c  Z'j. supra- 
issue  on  another  point,  which  is  an  admission  that  his  authority 
still  continues. 

But  it  is  (b)  said,  that  if  such  an  administrator  brings  an  ac-  (b)  Hob.  ji. 
tion,  he  must  aver,  that  the  infant  is  still  under  age,  because  it  Cro.J^s9<^- 
is  a  matter  within  his  conuzance,  and  the  thing  that  entitles  him  ^  q^'ro.  Rep. 
to  the  action  ;  but  in  this  case  also  it  hath   been  (c)  adjudged,  ^qq,  (c)Cro. 
that  the  defendant  must  take  advantage  of  this  omission,  by  way  Car.  340. 
of  plea  or  demurrer,  and  cannot  object  it  after  he  has  joined 
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issue  with  him  on  another  point,  which  admits  the  continuance 
of  his  authority. 
Comb.  465.  But,  if  an  action  of  debt  be  brought  against  an  administrator 

Ld.  Raym.  generally,  and  the  defendant  plead  in  abatement,  that  adniinis- 
26s.  Carth.  Oration  was  granted  to  him  during  the  minority  of  his  wife,  he 
vf Croftsr^  ^  "^ust  aver,  that  the  wife  is  still  living ;  for  though  he  was  a  spe- 
cial administrator  at  first,  yet,  if  his  wife  be  dead,  he  may  be 
administrator  generally,  as  the  declaration  supposeth. 
Ro.  Abr.  888,  It  seems  to  be  clearly  settled,  that  if  an  administrator  du- 
889.  Cro.  Car.  ra?ite  minoritate  brings  an  action  and  recovers,  and  then  his  time 

^^^■.r,^^f^^^"^*  determines,  that  the  executor  may  have  a  scire  facias  upon  that 
gj.Godb.  104.  •     1  ^  ^  J  r 

Lev.  181.  judgment. 

Keb.  750.    Vern.  25. 

1  Lev.  Z7'  Also,  it  hath  been  holden,  that  if  such  administrator  obtains 

Enbrin  and  judgment,  he  may  bring  a  scire  facias  against  the  bail,  and  tliey 
bJt^^r //J/i  c^""ot  object  that  the  infant  is  of  full  age ;  for  the  recognizance 
in  this  case,  if  being  to  the  administrator  himself  by  name,  though  he  be  ad- 
aftcr  the  in-  ministrator  durante  minor i  cetatc  tantum ;  yet  he  may  nave  a  scire 
funt  came  of  facias  aijainst  the  bail. 
age  he  had       ^  ^ 

sued  out  execution  upon  the  principal  judement,  it  might  have  been  a  quesUon,  whether  that 
ought  to  be  sued  out  by  him,  or  by  the  infant. 

Sparks  v.  jl  If  judgment  be  obtained  against  such  administrator,  and  af- 

Crofts,  ubi  terwards  the  executor  come  of  age,  a  scire  facias  will  clearly  lie 

supra.  against  the  executor  on  the  judgment. 

Stubbs  v.  If  a  bill  be  filed  by  such  administrator,  and  just  before  the 

Leigh,  I  Cox,  hearing  of  the  cause,  the  infant  attain  the  age  of  twenty-one,  a 

^^^'  supplemental  bill  must  be  filed. || 

2.  Of  an  Administrator  de  bonis  non,  VDhere  the  first  Administra- 
tor dies,  or  the  Executor  dies  intestate^  or  without  Probate 
of  the  WilL     And  herein  : 

I.  In  what  Cases  Administration  de  bonis  non  shall  be  granted^ 

and  to  whom. 

These  kind  of  administrations  are  granted  in  the  following 
instances : 
Swinb.  396.  I.  If  a  person  dies  intestate,  and  administration  is  granted  to 

v^  i^^  R^'^     «/.  *S.,  who  dies  without  having  administered  all  the  intestate's 
^  '^  *•      goods,  in  this  case  the  ordinary  must  grant  administration  of  the 
goods  unadministered  to  another;    for  the  first  administrator 
cannot  continue  the  trust  reposed  in  him  to  his  executor  or  ad- 
ministrator, because  he  has  no  interest  but  what  he  derives  from 
the  act  of  the  ordinary. 
Ro.  Abr.  907.        2.  So,  if  an  executor  dies  intestate,  administration  de  bonis 
Vaugh.  182.      non  am  testamento  annexo  of  the  testator  must  be  granted  by  the 
ordinary,  for  they  are  not  devolved  on  the  administrator  of  the 
intestate,  because  he  had  them  in  autei'  droit,  in  order  to  dis- 
charge the  trust  deposed  in  him ;  but,  if  the  executor  makes  his 

executor, 
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executor,  then  the  trust  is  devolved  on  liim  ;  and  after  payment 
of  the  debts  and  legacies  of  the  first  testator,  he  has  an  absolute 
property  in  the  goods. 

3.  If  the  executor  dies  before  probate,  though  he  (a)  admi-  Ro.Abr.  907. 
nistered  in  part  by  disposing  of  the  testator's  goods,  4*t''>  yc?t  his  ^alk.  305. 
executor  cannot  be  executor  to  the  first  testator;  but  in  this  .  n^rI"^^** 
case  there  is  not  an  administration  de  bonis  non  administratis  theatlmi- 
ffranted,  but  an  immediate  administration,  because  the  executor  niitering  is  an 
&■                                  nis  testamenti  super  se  susceptum,  which  is  »»ctt«;>au,  of 
ti                       1          ^.i  ritual  courts  proceed  upon.  Htudcourr 

cannot  take  notice ;  yet  the  acts  done  by  the  executor  are  good,     i  Salk.  308.  per  Holt, 

4.  So,  if  an  executor  (b)  refuses,  administration  with  the  will  Hensloe*s 
annexed  is  to  be  granted  to  another.  cnae,  9  Co. 

37.    (*)An 

tor  may  renounce,  but  cannot  assign  over  the  executor»hip,  because  it  is  a  persona! 

Vaiigh.  182.  —  Also,  where  an  executor  before  probate  possessed  himself  of  the  goods, 

i  '!,  and  converted  some  of  the  goods,  and  after,  before  the  ordinary,  refused;  and 

1  refusal  the  ordinary  granted  administration  to  the  widow  of  the  deceased;  it  was 

1      ^'cd  such  administration  was  void,  there  being  a  rightful  executor  that  had  administered. 

M<  i.  213, 214.   Parten  and  Basedeu's  case,     i  Salk.  308.  S.  C.  cited. 

In  these  cases  administration  is  to  be  granted  to  the  next  of  Isted  and  Stan- 
kin  to  the  first  testator  or  intestate;  but,  if  the  testator  appoints  iey,Dyer,37a. 
a  residuary  legatee,  such  legatee  is  entitled  to  administration.       3  Mod.  59!^ 

Vem.  aoo. 
2.  To  what  Things  unadministcred  an  Administrator  de  bonis 

7ion  is  entitled. 

An  administrator  de  bonis  non  is  entitled  to  all  the  goods  and  Salk.  306. 

personal  estate,  such  as  terms  for  (c)  years,  household  goods,  ^'c.  (^')  Whether 

which  remain  in  specie,  and  were  not  administered  by  the  first  ?"  admmistra- 

,     .  -^        '  ,  11    1  1         1  1         •  tor  a f  bonis  non 

executor  or  admmistrator,  as  also  to  all  debts  due  and  owmg  to  be  entitled  to 

the  testator  or  intestate.  an  estate  per 

a? tier  vie^ 
within  the  letter  and  meaning  of  the  statute  29  Car.  2.  c.  3.   Carth.  376.   Q.  By  stat.  14  Geo.  2. 
c.  20.  §  9.  distribution  shall  be  made  of  estates  per  outer  vie,  whereof  there  is  no  special  occu- 
pant, and  which  are  undevised. 

Also  it  is  holden,  that  if  an  executor  receives  money  in  right  Salk.  306. 
of  the  testator,  and  lays  it  up  by  itself,  and  dies  intestate,  that 
this  money  shall  go  to  the  administrator  de  bo?iis  Jion,  being  as 
easily  distinguished  to  be  part  of  the  testator's  effects,  as  goods 
in  specie. 

But,  if  A.  dies  intestate,  and  his  son  takes  out  administration  Barker  and 
to  him,  and  receives  part  of  a  debt,  being  rent  arrear  to  the  Talcot,  de- 
intestate,   and  accepts  a  prpmissory  note  for  the  residue,  and  creed,  vem. 
then  dies  intestate;  this  acceptance  of  the  note  is  such  an  alter-  ^^^' 
ation  of  the  property  as  vests  it  in  the  son,  and  therefore  on  his 
death  it  shall  go  to  his  administrator,  and  not  to  the  admini- 
strator de  bonis  non. 

;iAn  administrator  de  bonis  non  of  the  conusee  of  a  statute  had  Anon,  i  Vent. 

agreed  with  the  conusor  to  assign  it  in  consideration  of  a  sum  of  362.    Anon. 

°  Skm.  143. 

money  ^-^ 
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seems  to  be  money  which  upon  that  agreement  the  conusor  was  to  pay  to  him, 
S.C.  but  thus  his  executors  or  administrators,  and  then  the  administrator  died, 
differently  re-  rp^^^  court  decreed  the  money  to  be  paid  to  the  executor  of  the 
ackrfowledges^  administrator,  and  not  to  the  new  administrator  de  bonis  non  ; 
a  recog-  although  before  the  extent  it  could  not  be  assigned  at  law.     Sed 

nisance ;  the     nota,  adds  the  reporter,  that  there  were  no  debts  of  the  first 

and  dies;  the  executor,  before  an  extent,  assigns  the  recognisance  to  J.  S.  who  pays  the 
money  to  him.  The  executor  dies,  and  administration  de  boms  non  is  committed  to  the  next 
of  kin  to  the  first  testator,  who  sues  for  this  recognisance.  But  Lord  Keeper  said,  it  was  like 
the  case  where  the  testator  is  indebted  to  A.^  and  B.  was  indebted  by  bond  to  the  testator, 
and  then  the  executor  assigns  J?.'s  bond  in  satisfaction  of  the  debt  owing  to  -4.,  that  here  the 
adminisfritor  df  bonis  non  shall  never  recover  on  this  bond;  no  more  shall  he  in  the  principal 
case  on  liie  recognisance. 


Wiseman  v. 
Capel,  Ro. 


If  a  man  possessed  of  a  lease  for  years  as  executor  of  J.  Z)., 
agrees  for  a  good  consideration  to  assign  it  to  J.  5.,  and  after, 
cervVu)  ""  ^^^^^^'  ^^  ^^  done,  dies  intestate,  and  J.  N.  takes  administration 
of  the  first  testator,  he  is  not  bound  in  equity  to  convey  it  ac- 
cording to  the  agreement  of  the  executor,  although  the  executor 
during  his  time  had  power  to  dispose  of  it  at  his  pleasure; 
because  the  administrator  comes  paramount  the  agreement,  and 
is  to  dispose  of  it  for  the  soul,  and  for  the  payment  of  the  debts 
of  the  first  testator.  || 


Ro.  Abr.  889. 
W.Jones,  248. 


Yclv.  zy  83. 
Latch.  140. 
Palm.  443. 
i  Saund.  149. 
ISid.  29. 

(a)  Blade  per- 
petual by 
I  Ja.  a.  c.  17. 


Clerk  V. 
Withers, 
6  Mod.  290. 
I  Salk.  322. 
S.C.     2Ld. 
Raym.  1072.  S 

Id.  ibid. 


3.  In  what  Actions  commenced  before  his  Time,  may  an  Admi- 
nistrator de  bonis  non  proceed. 

If  a  feme  executrix  to  J.  S,  takes  a  husband,  and  the  husband 
and  wife  bring  an  action  of  debt  upon  an  obligation  in  right  of 
the  wife,  as  executrix  to  J.  S.y  and  they  have  judgment  to  re- 
cover the  debt  with  damages  and  costs ;  if  the  wife  dies,  the 
husband  cannot  take  out  execution,  for  he  is  not  entitled  to  the 
thing  recovered,  but  it  shall  go  to  the  succeeding  administrator 
of  J.  S.f  as  the  intestate's  effects. 

But  yet  in  these  cases,  tliough  the  administrator  de  bonis  non 
was  entitled,  yet  he  could  not  sue  out  execution,  because  he  wa$ 
not  privy  to  the  judgment,  and  therefore  was  driven  to  a  new 
action ;  but  this  being  very  inconvenient. 

By  the  (a)  17  Car.  2.  cap.  8.  it  is  enacted,  "  That  where  any 
"  judgment  after  a  verdict  shall  be  had  by  or  in  the  name  of 
"  any  executor  or  administrator,  in  such  case  an  administrator 
"  de  bonis  non  may  sue  forth  a  scire  Jiicias,  and  take  execution 
"  upon  such  judgment." 

II  If  the  executor  or  administrator^die  after  suing  out  the  writ  of 
execution,  and  before  the  return  of  it,  the  administrator  de  bonis 
non  may  within  the  equity  of  this  act  perfect  the  execution  so 
begun  ;  for  the  right  in  that  case  comes  to  him. 
C.    II  Mod.  34.  S.C. 

If,  in  such  case,  the  sheriff  return  a  seizure  of  goods  to  the 
value,  but  that  they  remain  in  his  hands,  po  dcfectu  emptorum^ 

the 
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he  administrator  de  bonis  non  may  sue  out  a  venditiotii  exponas^ 
or  distringas  nuper  per  vicecamitem. 

And  if  at  the  time  of  the  death  of  the  executor  or  admini-  id,  Uni. 
frator  the  money  be  levied,  it  shall  be  brought  into  court,  and 
he   administrator   de  bonis  non   on    producing   the    letters    of 
(iministration  »hall  be  entitled  to  receive  it. 
But,  if  an  executor  sues  a  scire  Jacias  on  u  judgment  or  recog-  Tit-     - 
nisance,  and  has  judgment  quod  habeat  exeaUionem,  and  dies  La\N 
intestate;  the  administrator  de  bonis  non  must  sue  out  a  scire  ^ ^^- ^''^^J f'-^- 
facias  upon  the  original  judgment,  and  cannot  proceed  on  the 
judgment  in  th  ♦  scire  facias. 

This  statute  extends  only  to  judgments  after  verdict.  6  Mod.  296. 

297. 
On  any  other  judgment  obtaine<l  by  the  executor  or  admini-  Toll.  Exec, 
strator,    the  administrator  de  bonis  non  shall  not  have  a  scire  449-    ^*o'"* 
facias  for  want  of  privit}',  but  must  resort  to  his  remedy  at  ^^*'\*^"*,**"' 
common  law  by  an  action  of  debt  de  novo  for  the  same  demand,  Lewkenor 
as  administrator  to  the  first  testator  or  intestate.  Moore,  4. ' 

Yate  V.Goth, 
'.  680.    Cro.  Ja.  4.  8.  C.  by  the  name  of  Yate  v.  Cough.    Yelv.  ^z,  S.  C.  by  the  name  of 
V^aites  V.  Gough. 

Yet  even  on  a  judgment  bj'  default,  if  the  executor  or  admini-  6  Mod.  199, 
irator  sue  out  execution  and  die  when  the  goods  aie  in  the  .^00. 
hands  of  the  sheriff,  and,  consequently,  the  writ  is  completely 
executed ;  the  administrator  de  bonis  non  shall  have  the  money 
brought  into  court,  and  on  shewing  the  grant  it  shall  be  paid 
over  to  him. 

Or,  if  the  judgment  by  default  be  for  goods  taken  out  of  the  Yelv.  zz- 
xecutor's  or  administrator's  own  [sossession,  his  executor  or  Com.  Dig.  wAi 
administrator  shall  have  a  scire  facias  upon  it,  and  account  for  '^P^' 
them  to  the  administrator  de  bonis  non,\\ 

3.  Of  an  Executor  de  son  tort:  And  heidn^ 

I.  What  Acts  or  Degree  of  Intermeddling  will  make  an  Exe- 
cutor de  son  tort. 

An  executor  de  son  tort  is  a  person  who,  without  any  authority  Swinb.  448. 

from  the  deceaseil  or  the  ordinary,  does  such  acts  as  bek)ng  to  Poxt.    Ofi*.  of 

^he  office  of  an  executor  or  administrator.  w'^f'i^V' 

Godolph.  90. 

Vhat  acts  make  a  person  so  liable,  is  a  question  of  law :  whether  proved  or  not,  is  for  the 

onsideration  of  the  jury,     a  T.  R.  97.] 

There  are  various  acts  which  will  make  a  man   executor  de  (a)  5  Co.  33.1. 
^^on  tort;  such  as  possessing  and  converting  the  deceased's  goods  Read's  case, 
o  a  man's  own  use  («) ;  living  in  the  house,  and  carrying  on  the  ^  *  ^^^^^' 
trade  of  the  deceased  {b) ;  p^iying  the  deceased's  debts  out  of  his  Oodolph.  171. 
assets;  suing  for  and  receiving  debts  due  to  him^c);  and  it  is  (*)  Hooper  v. 
said,  in  general,  that  all  acts   of  acquisition,  transferring,  or  Summerset, 
possessing  of  the  deceased's  estate,  will  make  an  executor  de  5,.  DyerTioc. 
sontorty  because  these  are  the  only  indicia  by  which  creditors  j^y^    Keilw. 

can  59.    Ro.Abr. 
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918.  a  Leon,  can  know  against  whom  to  bring  their  actions;  and  an  adminis- 
224.  3  Leon,  trator  is  not  liable  for  the  goods  converted  by  such  executor  till 
57.(«)Hob.49.  Yie  has  recovered  them  in  damages,  {a) 

Godolph.  91,  Also,  a  person  may  be  executor  deso?t  tort,  by  releasing  debts 
92.  Oft.  of  '  due  to  the  testator  ;  by  paying  legacies  with  the  deceased's  ef- 
Exec.  174.  fects;  by  entering  on  a  specifick  legacy  without  the  executor's 
nL^'^^^'Plu  assent;  by  paying  and  discharging  the  deceased's  mortj3:agcs 
wife  takes  ^  with  his  money  or  goods;  by  delivering  to  the  deceased's  (^) 
more  apparel  wife  moi;e  apparel  than  is  suitable  for  her;  or  by  answering  as 
than  is  suitable  executor  to  any  action  brought  against  him  ;  or  by  pleading  any 
thil'mSer  ^t^er  plea  than  7ie  unques  executor. 
an  executrix  de  'on  tort.     Ro.  Abr.  918. 

10  H.  7.27.  So,  if  a  person  is  appointed  by  the  ordinary  ad  colli gendu7v 

Ro.  Abr.  918.    bona  defiinctiy  though  his  acting  in  obedience  to  such  authority 
Dyer,  256.        ^iu  not  make  him  an  executor  de  son  tort;  yet,  if  he  proceeds 
further,  and  se\U  bona peritura^  4'^.,  he  becomes  executor  de  son 
tort :  so,  if  the  ordinary  had  given  him  express  authority  to  sell 
the  goods,  yet  this  would  not  free  him  from  being  executor  de 
son  tort,    for  the  ordinary  himself  cannot  give  any  such   au- 
thority. 
Pas[ctv. Priest,       [So,  if  the  servant  of  J5.  s|cll  the  goods  of  C,  an  intestate,  as 
//  iw^^*        ^^^^  ^^^^  his  death  as  before,  though  originally  by  the  orders  ot" 
C,  and  pay  the  money  rising  therefrom  to  /?.,  B.  may  be  sued 
as  an  executor  de  son  tort. 

So,  if  a  person  having  intermeddled  in  the  intestate's  affairs, 
lias  money  belonging  to  him  in  his  hands  at  the  time  when  an 
action  is  brought  against  him  for  a  debt  due  from  the  intestate, 
he  is  liable  as  an  executor  dc  son  tort. 
Edwards  V.  So,  if  a  creditor  take  an  absolute  bill  of  sale  of  the  goods  of 

Harben,2T.R.  {^[5  debtor,  but  agree  to  leave  them  in  his  possession  for  a  liuiited 
^  ^'  time,  and  in  the  meanwhile  the  debtor  die,  whereupon  tlie  cre- 

ditor takes  and  sells  the  goods,  he  will  be  liable  to  be  sued  for 
the  debts  of  the  deceased  as  executor  de  son  tort ;  for  the  debt- 
or's continuing  in  possession  is  inconsistent  with  the  deed,  and 
fraudulent  against  creditors.] 

And  by  the  43  Eliz.  cap.  8.  11  is  enacted,  "  That  all  and 
"  every  person  and  persons  that  hereafter  shall  obtain,  receive, 
"  and  have  any  goods  or  debts  of  any  person  dying  intestate,  or 
"  a  release  or  other  discharge  of  any  debt  or  duty  that  belonged 
"  to  the  intestate,  upon  any  fraud,  or  without  such  valuable 
"  consideration  as  shall  amount  to  the  value  of  the  same  goods 
"  or  debts,  or  near  thereabouts,  (except  it  be  in  or  towards  sa- 
^  tisfaction  of  some  just  and  principal  debt  of  the  value  of  the 
"  same  goods  or  debts,  to  him  owing  by  the  intestate  at  the  time 
"  of  his  decease,)  shall  be  charged  and  chargeable  as  executor 
"  of  his  own  wrong;  and  so  far  only  as  all  such  goods  and  debts 
"  coming  to  his  hands,  or  whereof  he  is  released  or  discharged 
"  by  such  administrator,  will  satisfy,  deducting  nevertheless  to 
"  and  for  himself  allowance  of  all  just,  due,  and  principal 
"debts,  upon  good  consideration, -without  fraud,  owing  to  him 

"  by 
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"  by  the  intestate  at  the  time  of  his  decease,  and  of  all  other 
"  payments  made  by  him,  which  lawful  executors  or  adminis- 
**  irators  may  and  ought  to  have  and  pay  by  the  laws  and  sta- 
tutes of  this  realm." 

But,    notwithstanding  this,  there  are  several  acts  which   a  Godolph.  95. 
stranger  may  do  without  running  the  hazard  of  making  hims«lf  («)illf  done  m 
an  executor  de  son  toii ;  such  as  taking  care  of  the  deceased*s  {a)  ^y*and^nec«^ 
funeral,  feeding  his  cattle,  taking  an  inventory  of  his  estate  and  sity.   4  Ve«. 
effects,    paying   or  discharging   his  debts  or  legacies  with  his  2i6.||    That 
own  money,  repairing    his    houses  in  decay,  providing  neces-  Jheexpcnc^ 
iaries  for  his  children,  8fc, ;  for  these  are  to  be  esteemed  offices  be?uita™rc\o 
oi  kindness  and  charity,  and  not  such  as  involve  him  in  an  the  deceased's 
executorship.  estate  and 

quail  ty.     Off*, 
of  Exec.  174.    But  it  seems,  that  if  the  expcnces  of  the  funeral  are  defrayed  out  of  the  de- 
ceased's effects,  the  person  who  meddles  herein  is  an  executor  de  ton  tori.    Skin.  274.  pi.  a, 
Carth.  104. 

Also,  here  we  must  observe,  that  regularly  there  cannot  be  an  5  Co.  33. 
executor  de  so7i  tort  when  there  is  a  rightful  executor,  or  when  Chan.  Ca.  33. 
administration    has    been   duly  granted;    for  if  after    probate  Salk.313.pl. 
of  the  will,  or  administration  granted,  a  stranger  gets  possession  '^* 
of  the  deceased's  goods,  he  is  a  trespasser  to  such  executor  or 
administrator,  and  may  be  sued  as  such. 

But,  if  a  stranger  gets  possession  of  the  deceased's  goods  be-  5  Co.  33.  b. 
fore  (b)  probate  of  the  will,  he  may  be  charged  as  executor  de  Read's  case. 
son  torty  because  the  lawful  executor  can   be  no  further  charged  p^»  ".  *^* 
tlian  for  the  assets  that  came  to  his  hands.  tration  grant- 

ed, a  stranger 

getspo^--^  ' ^f  the  deceased's  goods,  he  may  be  charged  as  executor  de  son  tort,  unless  he 

deliver  ^  over  to  the  administrator  before  the  action  brought ;  and  then  he  may  plead 

plene  au..........  -.  J.     Salk.  313.  pi.  19. 

So,  although  there  be  a  rightful  executor  who  administered,  5  Co.  34.  a. 
yet,  if  a  stranger  takes  tlie  deceased's  goods,  and,  claiming  to 
be  executor,  pays  or  receives  debts,  or  pays  legacies,  or  other- 
wise intermeddles   as  an   executor,  he  becomes  an  executor  de 
son  tort. 

As  to  those  things  on  which  a  stranger  enters  and  takes  pos-  Moore,  ia6. 
session,  and  which  will  make  him  an  executor  de  son  to?i,  it  Kenrick  and 
is  now  clearly  agreed,  that  a  person  may  be  an  executor  de  son  ^^gess. 
tortf  by  entering  on  a  lease  or  term  for  {c)  years,  especially,  if,  ^  Ji^'^°l'.. 
according  to  the  old  books,  he  enters  in  right  of  the  deceased,  Swinb.  390. 
and  does  acts   upon  the  land,  which  belong  to  the  office  of  an  W  So,  if  a 
executor  or  administrator ;  as  ordering  the  deceased's  cattle  to  be  stranger  enters 
fed  on  the  land,  ^c. ;  but-  if  he  enters  generally,  and  does  not  ^/r  aM/Jr  d/ 
act  as  an  executor,  by  meddling  with  the  intestate's  goods,  <5*c.,  this  makes 
he  is  then  a  disseisor,  and  not  an  executor  de  son  tort,  him  an  execu- 

tor  de  son  tort ; 
because  by  the  29  Car.  a.  c.  j.  such  estate  is  made  assets.    Carth.  166. 

But  this  matter  will  be  best  explained  by  inserting  the  two 
following  modern  resolutions. 

hi 


446" 

Pasch.  3i» 
Car.  a.  in  C.B. 
between  Garth 
and  Taylor, 
(a)  According 
to  the  resolu- 
tions 5  Co.  31. 
Cro.  ja.  238. 
Bulst.  22,  23. 
Lord  Rich  and 
Frank.     Cro. 
Ja.  546.  549- 
cont.  Cro.Cai'. 
325.    Smith 
and  Norfolk. 
(*)  According 
toYelv.  103. 
Hawse  and 
Webster. 
Cro.Ja.54<?- 
—Though  It  is 
said  in  Bro. 
tit.Waiver,  10. 
in  such  a  case, 
peradventure, 
he  niay  wave ; 
and  so  is  21 
H.6.24.b. 

BuLt.  22. 

(c)  According 
to  Cro.  Eliz. 
102.    Stubs 
andRightwise. 
(rf)  And  so  is 
Hob.  49. 


3  Lev.  31.  35. 
Mayor  an  il 
ComniQTuilty 
of  Norwich  v. 
John.   3  Mod. 
90.  S.  C.  ad- 
judged for  the 
plaintiff  in 
C.  B.  and  af- 
firmed in  B.  R. 
2  Show.  Rep. 
457- 
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In  an  action  of  debt  in  the  debet  and  detinet  against  an  execu- 
tor upon  a  lease  for  years,  it  was  found  by  special  verdict,  that 
the  plaintiff  leased  to  Simon  Taylor^  father  of  the  defendant,  for 
years,  rendering  iSoLper  anmi?n  rent;  that  Simon  died  intestate, 
and  the  defendant  entered  and  used  the  intestate's  cattle,  and  fed 
them  upon  the  land  for  tliree  months,  and  that  he  fed  the  cattle 
with  the  intestate's  hay  upon  the  ground,  and,  three  days  before 
the  rent  became  due,  the  defendant  drove  the  cattle  off  the  land, 
and  afterwards  took  out  administration  of  all  but  this  lease ;  and 
whether  he  should  be  chargeable,  or  not,  for  the  rent,  was  the 
question;  and  all  the  court  were  of  opinion,  and  so  gave  judg- 
ment, that  he  should  be  charged.  And  in  this  case  these  points 
were  resolved:  ist,  {a)  That  the  action  was  well  enough  laid  in 
the  debet  and  detinet,  id\y^  {b)  That  an  executor  cannot  wave  a 
term,  but  shall  be  charged  as  far  as  he  hath  assets,  though  the 
rent  be  greater  than  the  value  of  the  land,  sdly.  That  admini- 
btration  may  be  granted  by  the  ordinary  for  part,  as  in  tkis  caso, 
administration  granted,  excepting  the  lease.  4th ly,  (c)  That  if 
an  executor  de  son  tort  takes  out  administration,  this  does  not 
purge  the  wrong  so,  but  that  a  creditor  may  charge  him  as  ii\' 
ecuior  de  son  tort.  5thly,  An  executor  de  son  tort  of  a  term 
shall  be  chargeable  for  the  receipt  of  the  profits  till  there  be  a 
rightful  executor  or  administrator  to  charge,  as  in  Read'»  case, 
5  Co.  34.  a.  after  administration  or  probate,  the  stranger  that 
meddles  with  goods  shall  not  be  chargeable  as  executor  de  son 
tort,  {d)  unless  he,  pretending  and  claiming  to  be  administrator, 
pays  debts  and  does  other  things  as  executor:  now  there  being 
no  rightful  administrator  of  this  term,  it  being  excepted  out  of 
the  grant  of  administration,  the  defendant,  by  his  meddling, 
has  charged  himself  as  executor  de  son  tort  thereof. 

In  an  action  of  waste,  the  plaintiffs  declared  that  they  made 
a  lease  to  J.  S.  of  a  barn  for  thirty-one  years,  who  died  intestate, 
and  that  the  defendant  entered  claiming  terminum  prcedictum  as 
executor,  and  committed  waste  by  pulling  down  tlie  said  barn; 
and  on  demurrer  it  was  urged  for  the  defendant,  ist,  That  there 
could  not  be  an  executor  de  son  tort  of  a  term,  for  no  man  can 
qualify  his  own  wrong,  by  alleging,  when  he  enters  generally, 
that  he  took  only  a  particular  estate ;  and  therefore  he  must  be 
a  disseisor  in  fee.  2.  Admitting  there  may  be  an  executor  dc 
son  tort  of  a  term,  yet  there  is  no  privity  between  the  lessor  and 
him,  to  charge  him  in  an  action  of  waste;  for  at  common  law, 
and  also  by  the  statute  of  Gloucester,  waste  lies  only  against 
tenant  by  courtesy,  dower,  for  life  or  years,  neither  of  which  is 
this  tenant ;  besides,  in  this  action  the  place  wasted  is  to  be  re- 
covered with  treble  damages,  which  will  be  an  injury  to  the 
rightfiil  administrator,  as  also  to  the  creditors  of  the  deceased. 
A«  to  the  first  objection,  the  court  was  of  opinion,  that  there 
might  be  an  executor  de  son  tort  of  a  term ;  and  as  to  a  wrong- 
doer's qualifying  his  own  wrong,  the  difference  in  these  cases 
they  said  was,  that  where  a  person  enters  generally  upon  landh 
of  which  there  is  no  term  in  being,  there  he  cannot  qualify  his 

wrong. 
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wrong,  by  saying  that  he  claims  only  a  particular  estate,  but 
must  be  a  disseisor  in    fee:  so,  where  there  is  a  term  in  be- 
ing, as  in  this  case,  he  cannot  enlarge  his  estate  by  claiming 
a  fee,  and  it  is  no  objection,  tliat  the  lessor  did  not  charge  him 
as  a  disseisor,  when  he  had  it  in  his  election  to  charge  him  either 
way  ;  which  is  the  distinction  taken  in  the  (a)  books.     As  to  the  (a)  As  in  9  H. 
second  objection,  it  was  holden,  that  the  want  of  privity  was  not  ^-  *°-  ^-  %^^ 
material,  and  that  since  the  statute  of  Gloucester,  which  is  ru-  '"^^Dr,©'^' 
ther  a  remedial  than  a  penal  law,  privity  is  not  requisite,  for 
waste  will  lie  m  lie  lord  of  a  villein,  who  enters  upon  the 

land  leased  to  i  ui  for  life,  or  years :  it  will  lie  also  against 

an  occupant,  who  is  a  mere  stranger,  as  well  as  against  a  special 
occupant,  who  conies  in  by  the  limitation  of  the  lessor.  So,  if 
tenant  for  life  commits  treason,  and  the  king  grants  over  the 
estate,  waste  will  lie  against  the  grantee :  so,  if  a  reversion 
escheats,  waste  will  lie  for  the  lord ;  in  all  which  cases  there  is 
no  privity  :  and  it  would  be  a  manifest  injury  to  the  lessor  in  this 
case,  if  he  should  be  delayed  of  his  action  till  administration  is 
taken  out.  And  as  to  the  objection,  that  this  will  be  an  injury 
to  the  rightful  administrator,  the  court  held,  that  the  rightful 
administrator  might  falsify  the  recovery;  for  a  recovery  against 
one,  that  has  not  right,  shall  not  bind  him  that  has ;  and  after 
administration  granted  he  is  paramount  the  recovery,  viz.  from 
the  death  of  the  intestate. 

As  to  the  value  of  the  things  taken  by  a  stranger,  so  as  to  Noy,  69. 
make  him  an  executor  de  son  iorty  it  seems  not  to  be  material;  fionls.  116. 
and  therefore  where  an  action  was  brought  against  such  an  one, 
who  pleaded   ?te  unques  executor^  and  it  was  found  that  a   bed- 
stead only  came  to  his  possession,  he  was  charged  with  a  debt 
of  60/. 

So,  where  on  a  like  plea  it  was  found,  that  the  defendant  Noy,  69- 
took  only  a  Bible,  he  was   charged  with  a  debt  of  a  hundred  ^f  ?/^^ 
pounds.  h^nl^ot'^AoE^,  ' 

So,  where  the  jury  found,  that  the  defendant  detained  ^wam  Cro.Eliz.47a* 
partem  bonoi-wn^  anil  sold  them,  though  it  was  objected,  that 
batia  pars  was  very  uncertain ;  j^et  the  court  held,  that  he  should 
be  chargeable,  for  he  cannot  detain  any  part ;  and  if  he  does, 
Jet  it  be  of  ever  so  small  value,  he  is  liable  as  an  executor  de  son 
tort. 

But  in  these  cases,  where  the  things  are  of  a  very  inconsider-  aVem.  i47> 
able  value,  it  is  said  that  there  may  be  relief  in  equity,  as  where  ^^^' 
on  a  plea  of  lie  wiques  executor^   the  plaintiff  proved  that  a  chim- 
ney-back came  to  the  defendant's  hands,  or  that  the  defendant 
took  money  for  a  pot  of  ale  sold  by  the  testator ;  in  these  cases 
the  defendant  was  relieved  in  equity. 
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2.  What  Acts  of  an  Executor  de  sm  tort  are  as  valid  as  if  done 

by  a  lawful  one. 

Off.  of  Exec.  An  executor  de  son  tort  may  do  several  acts  which  a  lawful 
179.  executor  may  do,  and  which  shall  be  as  binding  as  if  done  by  a 

rightful  executor. 
5  Co.  30. '  Off.       Theiefore,  if  he  pays  {a)  just  debts,  and  an  action  is  brought 
of  Exec.  180.    against  him  by  a  creditor,  he  may  plead  'plene  administravit. 
Carth.  104. 

Sid.  76.  {a)  An  executor  de  son  tort  shall  be  allowed,  in  equity,  all  such  payments  as  were 
incumbent  on  the  executor,  according  to  the  course  of  law;  but  as  to  payments  made  out 
of  order  and  rule,  which  the  law  left  the  executor  liable  to,  he  shall  not  be  allowed  them, 

because  to  the  prejudice  of  the  executor.    Chan.  Ca.  33. So,  where  a  widow  possessed 

herself  of  the  pergonal  estate  as  executrix,  under  a  revoked  will,  and  paid  debts  and  le,^cies, 
but  had  no  notice  of  the  revocation ;  it  was  holden  in  equity,  that  she  should  be  allowed 
those  payments.    Chan.  Ca.  ia6.  ($•  vide  Ro.  Abr.  919. 

Carth.  104.  But,  if  an  action  of  trover  be  brought  by  a  rightful  executor 

Skin.  174.  or  administrator  against  an  executor  de  son  iort^  he  cannot  plead 
^\i"pn'^'%'  pay"^^"t  of  debts  to  the  value  {b\  Sfc.^  or  that  he  hath  given  the 
(6)  He  may,  goods,  ^'C.  in  satisfaction  of  the  debts,  (c)  because  no  man  ought 
perhaps,  of  to  obtrude  himself  upon  the  office  of  another ;  but  yet  upon 
such  goods  the  general  issue  pleaded,  such  payments  shall  be  recouped  in 
^old*^  ^  Bull  tlamages,  [and  if  they  amount  to  the  full  value,  the  plaintiff  shall 
Ni.'Pruibid.      be  nonsuited]. 

If  the  action  be  trespass,  instead  of  trover,  payment  of  debts  to  the  value  will  go  only  in 
mitigation  of  damages.  Id.  ibid.]  (c)  For  this  would  take  from  the  rightful  executor  the 
liberty  which  the  law  gives  him  of  preferring  one  creditor  to  another;  nay,  of  preferring 
himself  to  other  creditors  who  are  in  equal  degree  with  him.     Off  of  Exec.  181. 

Coulter's  case.  Also,  it  is  clearly  agreed,  and  hath  been  solemnly  adjudged, 
^9°-3o-  Cro.  that  an  executor  de  son  tort  cannot  retain  any  part  of  the  dc- 
Ro^Abr°Q22  ceased's  effects,  in  satisfaction  of  a  debt  due  to  himself,  either 
Moore,  527.  against  a  creditor  whose  debt  may  be  inferior  to  his,  or  against 
Brownl.  103.  the  rightful  executor  or  administrator;  for  if  it  were  permitted 
\i  H  ^^«'  every  man  to  be  hisi  own  carver,  it  would  occasion  endless  strife 
CMth!*io4-.  ^"^  confusion,  and  would  in  eficct  be  allowing  him  to  take 
2  Stra.  1 10*6.  advantage  of  his  own  wrong. 
Andr.328.  3j6.    3T.R.590.     aH.Bl.  26. 

3.  How  an  Executor  de  son  tort  shall  be  charged,  and  how  far  a 

subsequent  Administration  purges  the  first  Wrong. 

Hob       ^Off       ^^^  ^"  executor  de  son  tort  makes  himself  liable,  as  far  as  he 

of  Exec.  ^^^^  assets,  to  all  the  debts  due  by  the  deceased,  as  also  to  his 

(e)  Ro.  Abr.      {e)  legacies,  and  subjects  himself  to  the  action  of  the  rightful 

9^9-  executor  or  administrator,  and  may  by  his  false  plea  (as,  if  an 

action  is  brought  against  him  by  a  creditor,  and  he  pleads  ne 

ungues  executor,  which  is  found  against  him)  subject  himself  to 

the  payment  of  the  whole  debt,  though  the  goods  which  came  to 

his  hands  be  of  ever  so  small  value. 

Godb.  317.  And  though  an  executor  dc  son  tort  does  afterwards  take  out 

Cro^Eli/^^*     ^^^^^^^  ^^  administration,  yet  it  is  still  in  the  election  of  a  creditor 
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to  char«;e  liim  as  executor  or  administrator;  for  having  {a)  once  365.  56.?.  810. 
niaile  liiiiisclf  liable  to  the  action  as  executor  de  son  turt,  he  (a)  So,  if  goods 
(b)  shall  never  after  discharge  liiniself  by  a  matter  ex  post  facto,    ^^g^-^  j^,*  of 

an  ;i '       ■      itor,  nnd  his  adi  "  »ii  is  repealed,  he  shall  be  charged  as  executor  of  hi» 

owi  Mod.  6  ^     (A)   \  ;in  executor  de  xon  tort  cannot  plead,  that  he  is  an 

athiiiiii'Mriuur,  th(Mi!j;h  admiriiNuuiioa  was  actually  taken  out  before  the  action  brought, 
a  Vent.  i8o.  i^  vide  5  Mod.  145. 

But  this  it  is  said  must  be  so  understood,  that  the  defendant  R0.Abr.913. 
cannot  by  this  plea  abate  the  plaintifTs  writ,  by  alleging  himself  Style,  337. 
administrator;  but  that  yet  to  other  purposes  a  subsequent  admi-  „     ^"*  o 
nistration  purges  the  first  wrong,  and  hath  relation  to  the  death  [a  person,  en- 
of  the  party;  as,  if  one  possesseth  himself  of  the  goods  of  an  in-  titled  to  ad- 
testate,  and  pays  as  much  money  as  the  goods  are  worth,  and  niinlstration, 

then  takes  out  letters  o(  administration ;  in  this  case  he  may  plead  »*  OPP^^^*? »" 

,  »     •    •  .         ,  1     1     11  1  1    •  •  r      •  r  the  ecclesiasti- 

pUne  aaministra-.'f,   :nu!   >IiaU   retain  fh««  «r'>ods  m  satisfaction  ot  cal  court,  and 

what  he  paid.  pendente  lite^ 

being  sued  as 
executor,  he  pleads  a  retainer  for  a  debt  due  to  himself;  to  which  the  plaintiff  replies,  tliat 
the ''"♦•'"'!  -It  is  executor  rfr  *on /or^ ;  the  defendant  rejoins,  that  letters  of  adnnnistration 
W(.r  to  \\\m  puis  danciii  continuance :  this  plea  was  holden  good  on  demurrer,  and 

jutii. .w;   the  defoji'"'      \:m^han  v.  Browne,  a  Str.  1106.     Andr.  328.  S.  C.     3  T.  R. 

588.  S.C.  cited.     If//.  lodsof  an  intestate  into  hiti  hands,  and  administration  be 

granted  afterwiu-ds,  he    i lis  chargeable  as  a  wrongful  executor,  unless  he  deliver  over 

the  goods  to  the  administrator  before  the  action  is  brought ^  and  then  he  may  plead  ^^mr  adnntU' 
stravit.  Per  Holt  C.J.  i  S  ilk  >f  ?.  And  he  cannot  avail  himself  of  a  delivery  over  of 
the  effects  to  the  rightful  ai  i-  after  the^^imtion  brous/Uy  though  in  fact  no  admini- 

stration was  granted  at  tin  t  roinmenrcmcnt;  iKu*  of  the  assent  of  the  administrator 

to  his  retainer,  so  as  t(  ion  oi'  the  creditor.    Curtis  v.  Venion,  K.  B.     3  T.  R. 

587.     Affirnied  in  the  1.  ,  nbcr,  2  H.  Bl.  18.  —  But,  an  executor  de  son  tort  is  not 

liable,  it  seems,  de  bonis  proprusy  but  only  so  far  as  lie  hath  wrongfully  administered  the  effects 
of  the  deceased.     Hjirris*s  Justin.  87.  n.  cites  i  Mod.  213,  114.     Swinb.  337.  ed.  1743-] 

So,  where  an  executor  de  son  fort  enters  and  takes  possession  Kenrick  and 
of  the  goods,  and  sells  them,  and  afterwards  takes  out  admini-  ]J"'"8^^' 
stration,  yet  the  sale  is  good  by  relation:  but,  if  the  intestate  '  ^^®»'* 
was  entitltHl  to  a  lease  for  years  in  reversion,  and  such  an  exe- 
cutor ^^  5o;z /w/  had  sold  the  term,  and  afterwards  had  taken 
out  administration,  and  then  had  sold  it  again  to  another,  the 
second  vendee  must  have  enjoyed  it,  because  there  can  be  lio 
executor  dc  son  tort  of  a  reversion :  besides,  no  entry  can  be 
made  on  a  term  in  reversion. 

If  a  widow  takes  possession  of  her  husband's  goods,  and  with  Whjtmore 
the  assent  and  direction  of  her  son  sells  thereof  to  the  value  of  ^nd  Pj>rter, 
400/.,  and  afterwards  the  son  takes  out  administration  and  dis-     ^^'    ^' 
charges  all  the  debts  of  the  intestate,  not  only  to  the  value  of 
this  400/.,  but  all  the  assets  which  the  intestate  died  possessed 
of,  and  an  action  is  brought  against  her  by  a  creditor,    she 
may  plead  plene  admitiistravit^  and  shall  be  discharged  upon 
this  evidence;  for  the  action  being  brought  against  her  after 
administration    taken   out,    it  is  unreasonable  that  she  should 
be  liable  (c)  both  to  the  creditor  and  administrator,   or  that  (c)  Where,  in 
creditors  should  have  satisfaction  for  more  than  the  party  died  3^°^^^^°^^ 
possessed  of.  ,e;i 

Vol.  III.  Gg 
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son  tort,  at  nki  priiis,  before  North  C.  J.,  the  question  was,  Whether  goods  having  been  taken 
in  execution  upon  a  judgment  obtained  against  the  defendant,  by  a  creditor  of  the  deceased, 
should  discharge  him  against  the  plaintiff,  who  brought  his  action  as  administrator;  and  the 
opinion  of  the  Chi^f  Justice  was,  that  this  execution  was  a  good  discharge  against  another 
creditor  that  should  sue  him,  to  whom  he  might  plead  riens  en  ses  maim  ;  but  it  was  no  dis- 
charge against  an  administrator;  for  men  must  not  be  encouraged  to  meddle  with  a  personal 
estate  without  right ;  but  to  prevent  this  mischief,  where  the  party  dies  intestate,  and  there 
is  contest  about  the  administration,  a  man  may  procure  from  the  ordinary  letters  ad  colli- 
gendum.   Vent.  349,  350. 

(C)  Of  the  Manner  of  appointing  an  Executor:  And 

herein, 

I .  Bi/  \L'hat  Words  an  Executor  is  constituted, 

Godolph.  76.  TLTERE  we  must  first  observe,  that  the  appointing  of  an  cxc- 
Otf.ofExcc.3.  tutor  is  an  essential  part  of  a  will ;  for  if  a  man  makes  so- 

,         '  veral  devises,  Sfc,  and  Appoints  no  executor,  he  dies  intestate  n 

(rt)  But,  as  to  to  his  (tf)  goods  and  chattels.     But,  though  such  a  signification 

land,  a  will  is  of  the  testator's  mind  as  to  the  disposition  of  his  goods,  Src,  he 

good,  though  no   more   properly   to  be  ciilled  a   testament,    than  any  deed 

executor"^  wherein  he  expresses  his  mind  to  grant  such  and  such  things, 

named,  for  an  may  be  called  a  testament ;  yet  it  is  not  altogether  of  no  fore  < 

executor  hath  and  validity ;  for  since  there  is  an  expression  of  the  testator 

nothing  to  do  mintl  for  the  disposition  of  his  goods  in  this  or  that  manner;  >< 

tenements  ^"  ^^^  ^^  ^^^^^^  ^^^  °^  effect,  that  the  disposition  shall  be  made  accord- 

which  were  i"g  ''is  he  hiith  expressed  his  mind,  and  therefore  shall  adminis- 

not  originally  tration  be  granted  to  the  next  of  kin  cum  codicillo  antiexo^  as  it  ib 

testamentary,    ^hcn  a  perfect  will  is  made,  and  an  executor  refuses. 

but  arc  made  ^  ' 

devisable  by  act  of  parliament.     Off.  of  Exec.  3,  4. 

Godolph.  82.  On  the  contrary,  the  bare  naming  of  an  executor  in  the  will, 
Off.  of  Exec.  3.  without  giving  any  legacy,  or  appointing  any  thing  to  be  done, 
is  sufficient  to  make  it  a  will,  and  as  a  will  it  is  to  be  proved  ; 
for  the  naming  of  executors  is  by  implication  a  gift  or  dona- 
tion to  them  of  all  the  goods,  chattels,  credits,  and  personal 
estate  of  the  testator,  and  the  laying  upon  them  an  obligation 
to  satisfy  the  testator's  debts  to  the  just  value  of  his  goods  and 
chattels. 
^^•of^^<^c.8.       But,  although  the  appointing  of  an  executor  be  an  essential 

s,^  n^  1*  ^^*  P^'"^  "^  a  will ;  yet  it  is  not  at  all  necessary  that  the  testator 
53.    Dyer,  90.     |       ,  |        ,  c    \.  i  •  "^     •       •       1  •  r 

[A  testator  de-  ^^^on'o  make  use  or  the  word  executor  m  constitutmg  him ;  i(  ' 

sired  certain      any  words  which  shew  his  intention  that  such  an  one  shall  h 
persons  to  act  executor  are  sufficient;  for  a  man's  will,  being  supposed  his  la- 
?or5  *and^a've    ?^^'  ^"^  made  when  he  is  inops  concilii^  is  to  receive  a  favourable 
one'ofthema    interpretation. 

legacy;  the  Master  of  the  Rolls  held,  that  the  legatee,  so  appointed  executor,  could  not  claim 
his  legacy  without  acting,  or  at  least  proving  the  will.    Read  v.  Devaynes,  3  Br.  Ch.  Rep.  95.] 

Godolph.  83.  Therefore,  if  the  testator  says,  that  he  commits  all  his  goods 
to  the  administration,  or  to  the  disposition  ofA.B.,  in  this  case 
A,  B,  is  as  effectually  made  executor  as  if  the  testator  had  made 

I  of  use 
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use  of  the  word  executor :  so,  if 'the  testator  appoints  that  A.  B. 
should  dispose  of  the  goods  in  his  custody,  he  is  thereby  made 
executor  of  those  goods;  or  if  he  says,  /  make  A.  B.  lord  of  all 
my  goods,  or  Heave  all  my  goods  to  htm,  or  /  make  A.  B.  legatary 
(fall  my  goods,  or  /  leave  the  residue  of  my  goods  to  him. 

[So,  if  after  giving  several  legacies,  the  testator  appoint  A*  Pickering  r. 
and  B.  to  receive  and  pay  the  contents.^  Towers,  Ambl. 

So,  if  the  testator  saith,  /  will  that  A.  B.  be  my  executor  ifC.  D.  Godolph.  83. 
Tvill  fiot ;  in  this  case  C.  D,  is  appointed  executor,  and  may  if  he  /^^tiiij 
pleases  be  admitted  to  the  executorship,  and  exclude  A,  B*  n^^  be  grsj 

cited,  and  refuse  ? 

So,  if  the  testator,  supposing  his  child,  his  brother,  or  his  Godolph.  83. 
kinsman  to  be  dead,  says  thus  in  his  will ;  forasmuch  as  my  child, 
my  brofhn',  &c.  is  dead,  I  make  A.  B.  my  executor ;  in  this  case, 
if  the  person,  whom  the  testator  thought  dead,  be  alive,  he  shall 
be  executor. 

Also,  if  the  testator,  being  asked  by  another,  whether  he  doth  Godoiph.  83' 
make  A.  B,  his  executor,  doth  answer,  yea,  I  do,  or  what  else,  or 
why  not  P  or,  whom  else  should  I  make  executor  P  or,  I  cannot  deny 
it,  or  other  words  to  that  purpose,  animo  testandi,  this  amounts 
to  an  assignation  of  A,  B,  executor. 

So,  if  the  testator  doth  make  A,  B,  or  C  D,  his  executors;  Godolph.  84. 
in  this  case  they  shall  both  of  them  be  executors,  for  or  shall  be 
here  construed  and,  rather  than  the  party  for  this  inccrtainty 
should  be  said  to  die  intestate. 

But,  \{  A,  be  made  an  executor,  and  B.  a  co-ailjutor,  without  21  H. 6.  6. 

more,  he  is  not  by  this  an  executor  with  A.,  nor  hath  such  co-  []^'  ofExec.  9. 
,.   ,  ^  ,     .    .        '  .   ^  ,  ,,     lio.  Abr.  14. 

adjutor  or  overseer  any  power  to  adm mister,  or  to  uitermeddle 

otherwise  than  to  counsel,  persuade,  and  advise. 

It  is  said,  that  appointing  him  executor,  wiio  is  named  ir  Godolph.  76. 
such  a  note  left  with  CD,,  is  not  a  sufficient  making  of  him  an 
executor  at  all :  but  according  to  Godolphin,  this  must  be  under- 
stood, that  it  is  no  sufficient  appointing  of  an  executor  to  make 
it  a  written  will,  because  the  appointing  of  an  executor  is  left 
out  of  the  will;  but  surely  it  will  be  a  good  nimcupative  will,  if 
not  a  good  written  will ;  for  why  should  not  such  an  appointment 
be  good  in  case  where  the  testator  had  made  a  disposition  by 
writing,  as  well  as  if  he  appoint  an  executor  by  word  of  mouth, 
where  he  hath  made  disposition  by  writing  of  his  goods  and 
chattels  ? 

If  one  appoint  my  executor  to  be  his  executor,  and  die ;  if  Godolph.  78, 
the  will  be  not  void  for  incertainty,  yet  he  is  dead  intestate  until 
1  die,  and  die  testate ;  but  if  I  die  intestate,  then  he  is  dead  in- 
testate also. 

If  there  be  demonstration  in  a  will,  that  is  only  added  as  de-  Godolph.  85. 
scriptio  personce,  and  that  be  false;  yet  if  the  person  be  well 
enough  known  with  it,  that  is  sufficient ;  as  if  the  testator  ap- 
points his  son  Thomas,  who  was  lately  married,  to  be  his  exe- 
cutor, that  is  well  enough,  though  he  be  not  married. 

G  g  2  2.  Of 
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2.  Of  appointing  an  Executor  absolutely^  or  upon  Condition, 

Off.  of  Exec.  Any  word  in  a  will,  that  suspends  the  assignation  of  an  exe- 

lo.   Godolph.  cutor  in  expectation  of  some  future  events,   makes  the  executor- 
^°        th  t  ^  ^^^'P  conditional:  but,  if  the  condition  be  contrary  to  the  former 
one  shall  not    part  of  the  will,  it  is  void;  as,  if  one  makes  his  two  executors, 
meddle  during  provided  that  one  shall  not  administer,  this  is  (a)  void. 
the  other's  life,  .         .  .    ,        ^«.    ^t, 

isffood;  and  by  this  they  shall  be  executors  successively,  and  not  jointly.     Off  of  Exec.  13. 


Godolph.  43. 


A  condition  ought  properly  to  relate  to  something  in  contin- 
gency, that  may,  or  may  not  be;  for  if  it  be  subject  to  no  con- 
tingency either  in  substance  or  circumstance,  it  is  no  condition ; 
as,  if  A,  makes  B.  his  executor,  upon  condition  the  sun  rise  ten 
days  after  his  death,  he  is  executor  absolutely,  for  there  is  no 
contingency  to  suspend  his  being  so.  So,  if  the  testator  make 
A,  his  executor,  upon  condition  the  testator's  wife  and  daughter 
be  alive  at  the  time  of  the  death  of  the  testator,  and  he  never 
had  any  daughter,  the  will  is  absolute,  for  there  is  nothing  pos- 
sibly to  overthrow  it;  and  in  such  case,  where  there  is  nothing 
to  be  a  contingency,  the  adding  of  a  condition  can  be  inter- 
preted nothing  but  the  making  of  an  iliicitous  grant.  »So,  cap- 
tious conditions,  that  are  contrary  to  the  dispositions  made,  are 
void,  because  they  cannot  be  supposed  to  be  made  with  any  other 
design  than  that  a  man  should  avoid  his  own  grant 

Necessary  conditions,  either  in  respect  of  fact  or  law,  are  of 
no  manner  of  force  ;  for  it  is  in  vain  to  require  that  which  must 
necessarily  be.  Impossible  conditions  in  respect  of  law,  persons, 
nature,  or  contrariety,  are  in  themselves  void,  and  therefore 
hinder  not  an  executorship. 

If  an  executor  is  appointed  upon  condition  that  he  gives  se- 
curity before  such  a  day  to  perform  the  will,  or  before  he  takes 
upon  him  the  administration,  he  must  in  those  cases  perform  the 
condition  before  he  is  complete  executor. 

But  in  case  of  arbitrary  conditions,  the  executor  bath  time, 
during  his  life,  to  perform  the  condition,  and  may  enjoy  the 
executorship  in  the  mean  time,  unless  the  judge  appoints  a  time 
for  him  to  perform  the  condition  in ;  but,  if  the  judge  appoint 
time  and  place,  and  the  executor  do  it  not,  then  is  the  condition 
{b)  broken,  and  the  person  intestate,  and  so  administration  is  to 
be  granted  to  the  next  of  kin. 

mined,  yet  all  acts  done  by  such  an  executor  in  pursuance  of  his  office,  before  such  condition 
broken,  are  good.    Godofph.  77. 

3.  Of  appointing  a  temporary  Executor ^  as  for  a  limited  Time, 
during  the  Abserwe  of  J.  S.  &c. 

Godolph.  77.  The  time  may  be  limited  when  the  executorship  shall  begin, 
and  that  either  certaiiily  or  with  reference  to  contingency ;  for 
by  qur  laws  it  is  lawful  for  a  testator  to  appoint  his  executor, 
cither  from  a  certain  time,  or  until  a  certain  time,  and  in  the 

mettfi 


Godolph.  44. 


Off.  of  Exec. 
II. 


Godolph.  43. 
78. 


(/>)Butthougli 
the  executor- 
ship be  deter- 
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mean  time  administration  may  be  committed  to  the  next  of  kin, 
or  to  the  widow ;  and  the  acts  done  by  such  administrator  can- 
not be  (fl)  avoided  by  the  executor  afterwards;  and  in  this  sense  (a)  Hob.  165, 
the  same  person  may  be  said  to  die  partly  testato,  and  partly  a66. 
intestate,  which    by  the  strictness  of  the  civil    law  is   not  al- 
lowable. 

So,  a  person  may  appoint,  that  J.  S.  shall  be  executor  till  his  Off.  of  Exec. 
son  comes  of  age,  or  for  any  limited  time  he  pleases.  'o*  ^»  3  Atk. 

i8o« 

1.  Of  appointing  an  Executor  with  a  limited  Power ^  as  to  admi- 
nister Part  of  the  Estate, 

The  testator  may  limit  and  divide  the  power  of  his  executors  Off.  of  Exec. 
(b)  in  the  following  manner:   ist.  He  may  make  A,  his  executor  la-    Oodolph. 
for  his  plate  and  household  stuff,  B,  for  his  sheep  and  cattle,  C.  ^J    ^?^^^ 
for  his  leases  and  estates  by  extent,  and  D.  for  the  debts  due  to  ^^credi- 
him ;  or,  idly.  He  may  appoint  A.  executor  for  his  goods  in  the  tors,  they  are 
county  of  .S'.,  B.  for  his  goods  \n  iho  county  of  .V.,  nnd  C  for  all  executors, 
his  goods  in  the  county  of  H.  *"?  asoneexe- 

°  •^  cutor,anuniay 

be  sued  as  one  executor.     19  H.  8. 8.    Dy.  3.    3a  H.  8.    Br.  Exec.  155.    Cro.  Car.  293!] 

And  though  several  executors  are  appointed  with  separate  and  Off.  of  Exec, 
distinct  powers,  yet  is  the  will  but  one  will,  and  needs  only  one  '3* 
probate. 

But,  if  a  person  is  made  executor  without  any  limi^tion  or  Salk.9»7.pl.6. 
restriction,  he  cannot  take  out  administration  for  part,  but  must 
renounce  the  executorship  in  toto,  or  not  at  all. 

Therefore  if  an  executor  has  a  term,  and  the  premises  are  of  Yelv.  103. 
less  value  than  the  rent  reserved  thereon;  in  an  action  brought  Cro. Ja. 549. 
against  him  in  the  debet  and  detinet,  he  must  plead  sjiecially,  that  Lave*»case. 
he  has  no  assets,  and  that  the  land  is  of  less  value  than  the  rent.  Mod.  185. 
and  demand  judgment,  if  he  ought  not  to  be  charged  in  the  de-  Salk, a97.pl. 6. 
tinet  tantum  .-  and  this  will  free  him  from  being  charged  de  bonis  P^'^* 
prop-iis ;  for  otherwise  the  premises  shall  be  presumed  to  be  of 
greater  value  than  the  rent. 

(D)  Of  appointing  Co-Executors:  And  herein, 

I.   What  Acts  done  by  any  o?ie  of  them  shall  be  as  valid  as  if 
done  by  them  all, 

TF  a  man  appoints  several  executors,  they  are  esteemed  in  law  Godolph.  134, 
but  as  (c)  one  person,  representing  the  testator,  and  there-  Off.ofExec.95. 

fore  the  acts  done  by  any  one  of  them,  which  relate  either  to  the  /  ?'tu«JJ^™ 
IT  T  1     "^        "  •  1  r    1  \n  rheretore 

delivery,   gitt,   sale,   payment,   possession,  or  release  ot  the  tes-  all  of  them 

tator's  goods,   are  deemed  the  acts  of  all,  for  they  have  a  joint  shall  have  but 

and  entire  authority  over  the  whole,  (d)  ^^^  essoin, 

•'  ^   '  either  before 

appearance  or  after ;  because  their  te^ator  himself,  whose  person  they  represent,  could  have 
no  more.  Godolph.  135.  [{d)  The  law  is  otherwise,  it  hath  been  said,  with  respect  to  ad- 
ministrators. Lord  Bacon's  Tracts,  i6a.  Hudson  v.  Hudson.  But  see  contr,  Jacomb  v. 
Harwood,  %  Ves.  265.    See  too,  Touchst.  484, 485.] 

G  g  3  Hence 
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Dyer,  23.  b.  Hence  it  hath  been  adjudged,  that  if  the  testator  dies  possessed 

pi.  146.  Cro.    ^f  g^  jg^gg  fj^j.  years,  and  having  made  two  executors,  one  of  them 
(a)  So^lf  one    grants  all  his  interest  to  a  stranger,  that  the  whole  term  passes, 
executor  re-      for  each  had  an  {a)  entire  authority  and  interest  different  from 
leases  a  debt,     other  jointenants. 
it  is  good,  and 

shall  bind  the  rest.     21  H.  7.  25.  b.    Dyer,  23.  b.  in  ifiargin. So,  if  one  executor  surrenders 

a  term.     28H.  6. 3.    Dyer,  23.  b.  in  margin. So,  if  one  acknowledge?  a  judgment  on  an 

action.     17E.  3.  66.    Dyer,  23.  b.  in  margin. So,  if  on  a  quid  Juru  ciaviat  one  of  them 

attorns,  it  shall  bind  them  all. 

Godolph.  134.  And  for  this  reason  it  is  holden,  that  if  one  executor  grants 
or  releases  his  interest  in  the  testator's  estate  to  the  other, 
nothing  passes  thereby,  because  each  was  possessed  of  the  whole 
before. 

Also,  it  hath  been  adjudged,  that  if  an  obligee  makes  two  ex- 
ecutors, and  dies,  and  one  of  them  delivers  the  obligation  to  a 
stranger  in  satisfaction  of  a  debt  due  from  himself,  and  dies, 
though  the  debt  does  not  pass  by  the  assignment,  beintf  a  chose 
in  action,  and  not  properly  assignable;  yet  by  this  delivery  the 
party  hath  such  an  intereet  in  the  paper  and  wax,  that  he  may 

pl.  if.^S  C      J^^^^^y  ^^^^  detainer  in  an  action  of  detinue  brought  against  him 

adjudged  by      by  the  surviving  executor. 

three  judges 

against  one. [Qu.  As  to  this  determination,  for  the  obligation  was  only  evidence  of  the 

debt ;  and  as  the  debt  was  not  assignable,  beuig  a  chose  in  action,  and  only  a  mere  deUvert/y 

what  interest  could  pass  ?] 

2.   Where  they  must  answer Jbr  each  other's  Acts,  and  iihat  Ifenirdj/ 
the  one  hath  against  the  other. 


aRo.  Abr.46 
Kelsick  and 
Nicholson, 
^yer,  23.  b. 
in  margin. 
S.  C.   Cro. 
Eliz.  478. 


Godolph.  134 
Off  of  Exec. 

100. 


It  is  clearly  agreed,  that  one  executor  shall  not  be  charged 
with  the  wrong  or  devastavit  of  his  companion,  and  shall  be  no 
farther  liable  than  for  the  assets  which  came  to  his  hands ;  and 
therefore  where  an  action  (b)  was  brought  against  two  executors, 
and  the  jury  found  that  tlie  two  apd  another  were  made  exe- 
cutors, and  that  the  third  wasted  the  assets  to  the  amount  of 
600/.,  and  died,  and  that  only  1 61,  came  to  the  hands  of  the 
two  others ;  the  court  held,  that  they  should  be  chargeable  for 
no  more  than  the  16/.,  for  that  it  was  the  testator's  folly  to  trust 
such  a  person,  which  must  not  turn  to  the  prejudice  of  the  other 
executors. 

Also,  it  hath  been  holden  in  Chancery,  that  if  there  be  two 

LadyHobson,   executors,  and  they  join  in  a  receipt,  and  one  only  receive  the 
Salk.318.pl.  ,  r.y  ,  '^ ',         ,,  -^  ,  I       n      c 

a6.  per  Har-     "^^ney,  as  to  creditors,  who  arc  to  have  the  utmost  benefit  of 

court,  Chan,  ^^w,  each  is  liable  for  the  whole,  though  one  executor  alone 
might  give  a  discharge,  and  the  joining  of  the  other  was  unne- 
cessary ;  but  as  to  legatees  (c),  and  those  claiming  distribution, 
who  have  no  remedy  but  in  equity,  the  receipt  of  one  executor 
shall  not  charge  the  other,  for  the  joining  in  the  receipt  is  only 
matter  of  form  ;  the  substantial  part  is  the  actual  receiving,  and 

ado  ted  i  ^^^^  ^^^^^  ^^  regarded  in  conscience. 

iater  cases.    Vide  Sadler  v.  Hobbs,  a  Br.  Cb»  Rep.  117.,  and  the  decree  in  i  Cox*s  P.  Wms 

243.    But 


{h)  Cro.  Eliz, 
318.    Harg- 
thorp  and 
Milltorth  ad- 
judged. 


Churchill  v. 


[i  P.  Wms 
241.    S.  C. 
(c)  This  dis- 
tinction is  not 
made  by  the 
decree,  nor 
hath  it  been 
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943.  But  in  the  case  of  Gibbs  v.  Herring,  Pr.  Ch.  49.,  it  is  stoted  to  have  been  taken  and 
allowed ;  but  the  editor  of  the  last  edition  of  that  work  hath  not  been  able  to  discover  any 
8uch  case  in  the  Register-book.  The  distinction,  therefore,  is,  in  truth,  without  authority. 
— Takiug  it  without  the  distinction,  the  rule  laid  down  in  the  text,  as  to  executors  joining 
in  receipts,  hath  been  generally  admitted  as  established  law.  Fellows  v.  Mitchel,  i  P.  Wins. 
81.  Aplyn  V.  Brewer,  Pr.  Ch.  1 7:?.  Leigh  v.  Barry,  3  Atk.  584.  £x;)«r/tf  Bclchier,  Ambl. 
319.  8adler  V.  HobbS)  2  Br.  Ch.  Ca.  116.  But  it  hath  been  broken  in  upon  b^*  Lord  liar- 
court  in  the  case  of  Churchill  v.  Hobson,  u6i  supra^  and  by  Lord  Northinf^ton  \\\  Westley  v, 
Clarke,  25th  June  1759,  reported  in  i  Cox's  P.  Wms.  83.,  and  Finch*s  edition  of  Pr.  Ch. 
173. ;  and  the  Master  of  the  Rolls  (Sir  H.  P.  Ardni)  hath  expressly  entered  his  dissent  from  it  in 
its  fullest  extent,  rtz.  thatan  executor,  byjoininj»in  a  receipt,  shall  in  all sasc»  be  Unble.  Scur- 
ficld  V.  Howes,  3  Br.  Ch.  Rep.  94.]  ||Lord  Kldon^  however,  disapproves  the  relaxation  of  the 
rule,  which  has  obtained  in  some  later  authorities,  for,  as  he  expresses  himself,  "  a  simpler 
"  rule  never  existed,  than  that  if  the  executor  acts  without  necessity  he  takes  the  power  over 
tlie  fund  ;  and  shall  not  say,  he  has  not  the  nowerover  it."  Chambers  v.Minchin,  7  Ves.  198, 
-  vy.  Brice  v.  Stokes,  1 1  Ves.  324,  315.  Lord  Shipbrook  v.  Lord  Hinchinbrook,  16  Ves.  479. |) 
[And  it  is  clear  from  all  the  cases,  that  where,  by  any  act  done  by  one  executor,  any  part  of 
the  estate  comes  to  the  hands  of  another  executor,  tlie  former  will  be  answerable  for  his  com- 
()anion  in  the  same  manner  as  if  he  had  enabled  a  stranger  to  receive  it.  Sadler  v.  Hobl>s, 
Scurfiehl  V.Howes,  ttbi supra,  i  Cox'sP.Wms.  341.  note, Gill  v.  Attorney-General,  Uardr.  314.] 
Ij  Ex  parte  Shakesltaft,  3  Br.  Ch.  Rep.  197.  Doyl(^.  Blake,  a  Sch.  &  Lefr.  231.  Chambers  v. 
V.  Minchin,  7  Ves.  186.  Lord  Shipbrook  v.  Lonliiinchinbrook,  11  Ves.  252.  16  Ves.  477. 
Langford  v.  Gascoyne,  11  Ves.  2?,^'  Underwood  v.  Stevens,  i  Mer.  71a.  Joy  v.  Campbell, 
I  Sen.  &  Lefr.  341.  Hovey  v.  Blakeman,  4  Ves.  596.  But,  where  a  co-executor,  who  proved 
the  will,  but  had  never  acted,  having  received  a  bill  by  the  post  on  account  of  the  estate, 
transmitted  it  immediately  to  the  acting  executor,  he  was  holden  not  to  be  responsible  for 
the  administration  of  the  property.  Balchen  v.  Scott,  a  Ves.  jun.  678.  i  Sch.  &  Lefr.  341. 
Bacon  v.  Bacon,  5  Ves.  331.  So,  if  A.  interested  in  the  fund  concur  in  authorizing  B.,  one  exe- 
cutor, to  part  with  it  to  C,  his  co-executor,  and  it  be  wasted,  li.  shall  not  be  responsible  to  the 
extent  of /l.'s  interest,  but  he  shall  be  responsible  to  the  other  parties,  who  may  be  interested 
ill  the  fund,  if  they  did  not  acquiesce  in  his  transferring  it  to  C.    Brice  v.  Stokes,  11  Ves.  319.IJ 

If  A.  clevises  legacies,  and  makes  D,  and  C  his  executors,  and  Chan.  Ca.  57. 

B,  makes  C.  and  D,  his  executors,  and  dies,  and  they   possess  («)  That  a 
themselves  of  the   estate  of^.,  they  may  be  both    charged    in  creditor  may 

'^        c       \         x    '  '         c\        \        ^  1  •  -1         follow  the  ie^ 

equity ;  for  though  m  pomt  ot  law  the  executorship  survived  to  tator's  estate 

C,  and  D,  is  not  privy,  yet  the  estate  of  A,y  in  {a)  whose  hancU  into  whose 
soever,  ought  to  be  liable.  hands  soever 

it  comes,  not- 
withstanding any  assignment  of  it  by  the  executor.  2  Vern.  75.  j|  As  to  the  general  power  of 
an  executor  to  dis[K>se  of  the  assets  of  his  testator,  and  of  legatees  and  creditors  to  follow 
the  assets  disposed  of  by  him  in  the  hands  of  third  persons,  see  Hill  v.  Simpson,  7  Ves.  i5a.|| 

One  executor  {b)  cannot  regularly  sue  another  of  his  co-ex-  Off.  of  Exec, 
ecutors  touching  any  thing  relating  to  their  testator's  will,  or  99-    Godolph. 

that  is  within  the  power,  interest,  duty,  or  office  of  an  executor,     ^^s-  {b)  But 
^  '  "^         / '  may  m  equity, 

and  compel  him  to  account  for  a  moiety,  &c.;  yet  vide  Sid.  33. 

But,  if  the  residue  of  the  personal  estate,  after  debts  and  le-  Off.  of  Exec, 
gacies,  be  devised  to  both   the  executors,  one  of  them   may  sue  99-    Godolph. 
the  other  in  the  spiritual  court  for  a  moiety,  for  this  is  in  the  ^^^'   *  S*** 

.  r  -rv  1  1  •  J  1   "^  1     •        .L  As  to  detinue, 

nature  ot  a  gitt  or  legacy  to  him,  and  he  may  bring  trespass  if  a  partition 
against  the  other  executor,  if  he  takes  it  out  of  his  possession,  has  not  been 
or  detinue  *  if  he  detains  it  from  him.  made,  so  as  to 

distinguish  the  plaintiff's  share. 

3.   Whei'e  they  must  jointly  stie  and  be  sued;    and  therein  qfSum^ 
mom  and  Severance, 

As  executors  in  representing  the  testator  make  but  one  per-  Godoljph.  134. 

G  g  4  son,  Off,  of  Exec. 
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95.   Cora.         son,  they  are  all  regularly  to  sue  and  be  sued,   ||  although  some 

V^S-^^^*  have  omitted  to  prove  the  will,  or  have  renounced  before  the 

Abatement,  ,.  ,,  * 

(E.)i3.  ordmary.ll 

Pleader,    a  D.  i.     9  Co.  37.     i  Lev-  161. 

Lev.  161.  But,  if  debt  be  brought  against  an  executor,  and  he   plead 

Swallow  and  that  J.  S.  is  co-executor  with  him,  and  that  he  is  not  named  in 
Emberson,  ^y^^  ^j.j|.^  without  averring  that  J.  S.  hath  administered,  the  plea 
Raw?insonv.  '^^^^  ^^  ^'^ '  ^^^  although,  when  an  executor  sues,  the  defendant 
Shaw,  3  T.  R.  may  plead  another  executor  not  named,  without  shewing  that 
560.  Alexan-  the  other  hath  administered,  because  he  cannot  know  whether 
^^^  ^'w  ir'»  the  other  hath  administered  or  not ;  yet,  when  an  executor  is 
Rep!  42.  sued,  if  he  pleads  another  executor  not  named,  he  ought  to  go 

farther  and  say,  that  he  has  administered,  for  that  lies  in  his 
own  conuzance. 
€arth.  61.  Also,  if  an    action  be  brought  against  one  executor,  where 

there  are  more,  if  that  one  executor  do  not  plead  the  matter  in 
abatement,  but  plead  to  the  action,  he  shall  never  have  the  ad- 
vantage of  such  a  plea  afterwards. 
Brookes^and         ^^  *^^  executors  sue,  and  set  forth  themselves  to  be  executors, 
Strond.  ^"^  ^I^^t  they  proved  the  will  f ,  but  upon  the  probate  set   forth 

f  It  is  not  it  appears  that  one  only  proved  the  will,  and  the  defendant 
necessary  to      pleads  this  in  abatement,  b,  respondeant  cw«/ct*  will  be  awarded, 

the  wuf-^'bur  ^^^  ^^^^^  ^^^^^'  ^^^  ^^^^^  *"  ^^^^  '  ^"^  ^^  ^^^'  ^^^  ^^^  P"*^^^  ^^y 
it  is  sufficient  come  in  when  he  pleases,  but  cannot  refuse  during  the  life  Ot 
for  them  to       him  that  has  proved. 

declare  generally  as  executors,  and  make  a  profert  of  the  letters  testamentary,  and  the  de- 
fendant must  plead  to  the  action :  If  the  probate  is  called  for  on  the  trial,  it  will  thereby  ap- 
pear that  the  plaiutiflfs  are  executors,  named  such  by  the  testator  himself. 

» 

Cro.Car.  420.       If  a  man  appoints  two  executors,  there  shall  be  summons  and 

Oft'^ Vf   '^^   severance,  because  one  of  the  executors  may  release;  yet  such  a 

06. 104.  release  is  a  di'vastavit  in  him  ;  but,  if  he  will  not  proceed  at  law, 

it  is  no  devastavit  in  him ;  and  therefore,  both  executors  being 

only  trustees  for  the  person  deceiised,  tliey  shall  not  be  compelled 

to  go  on  together :  but,  if  one  refuses,  the  other  may  bring  his 

action  in  the  name  of  both,  and  have  summons  and  severance; 

for  otherwise  a  co-executor  might,  by  collusion  with  the  debtor, 

and  not  proceeding,  keep  the  other  from  recovering  assets,  and 

not  create  a  devastavit  in  himself;  but  after  such  summons  and 

severance  he  does  not  proceed  for  a  moiety,  but  as  representative 

of  the  testator  proceeds  for  the  whole  the  testator  was  entitled 

to,  and  shall  have  judgment  only  in  his  own  name. 

Cro.  Eliz.  65a.       Therefore  if  there  are  two  executors,  and  they  bring  an  action 

(«TNotbeini  ^^  ^^^^^  ^"^  °"^  ^^  i\\em  is  summoned  and  severed,  and  the 

a  party,  he  "^    severed  pei-son  dies,  the  writ  shall  not  (a)  abate. 

could  not  sue  out  execution  if  he  was  alive.    Off.  of  Exec.  105. 

Toll.  Exec.  II  In  equity,  if  two  co-executors  are  plaintiffs,  and  one  of  them 

45  7;  Pr.  Reg.  is  excommunicated,  the  other  may  be  severed,  and  the  defendant 
Idein:^'     shall  answer  him. 

In 
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In  a  suit  by  executors,  the  proceedings  do  not  abate  by  the  Hinders  Pr. 
death  of  one  of  them.  ||  C***  47* 

If  debt  be  brought  against  several  executors,  and  one  appear,  Salk.  31a. 
and  the  other  make  default  upon  the  grand  distress,  the  court  ^hV'l^'^ 
may  proceetl  against  him  that  appears;  and  if  the  plaintiff  re-  ^lj  jj/'m 
cover,  judgment  shall  be  against  all  the  executors  for  the  goods  g^o. 
of  the  testator;  and  the  25  E.  3.  st.  5.  cap.  17.,  which  gives  a 
capias  in  debt,  has  been  always  construed  within  the  equity  of 
the  9  E.  3.  St.  I.  c  3.,  so  that  if  there  be  several  executors  de- 
fendants, and  a  cepi  is  returne<l  as  to  one,  and  a  7icni  est  im^itus 
as  to  the  rest,  the  plaintifVshall  proceed  against  him  that  appears, 
and  shall   have  judgment  against  all ;  for  the  default  upon  a 
capias  is  the  same  as  upon  the  grand  distress.     Ergo^  error  must 
be  brought  by  all. 

If  one  executor  hath  the  possession  of  the  testator's  goods, 
which  are  taken  from  him  (a),  both  must  join   in    an   action  (0)1911.6.65. 
(h)  of  trespass ;    for  the  possession  of  one  is  the  possession  of  ^^^'  7-  4. 
the  other ;   and  if  one  only  should  bring  the  action,    and  the  ^  ^^!^c^e  • 
other  should  release  it,  such  release  would  be  good.  but  in  Go- 

dolph.  134., 
and  OflT.  of  Exec.  104.,  it  is  said,  that  if  goods  be  taken  out  of  the  possession  of  one 
executor,  he  alone  may  maintain  an  action  for  the  same,  and  that  without  naming  him- 
self executor;  for  which  is  citcil  38  E.  3.  9.  {b)  But,  if  one  executor  alone  sells  the  goods 
of  the  testator,  he  alone  may  maintain  an  action  of  debt  for  the  money.  Godolph.  135. 
Off.  of  Exec.  104. 

It  is  said  that  executors,  when  sued,  cannot  plead  distinct  Off.  of  Exec 
pleas,  because  they  represent  but  one  person,  who  could  have  98-   Godolph. 
but  one  plea,  if  he  was  living;  but  it  is  said  to  be  holden  by  ^^^* 
others,  that  execuCbrs  may  plead  distinct  pleas,  and  that  shall  be 
trieil  which  is  (r)  best  for  tlie  testator,  and  most  peremptorily  to  (0  So,  if  two 
settle  the  controversy.  executors  have 

judgment,  and 
the  one  prays  a  rapiasy  and  the  other  a^eri/aciasy  the  capias  shall  be  awarded  as  best  for  the 
testator.     Hob.  61.  cited  as  the  opinion  of  Cotumorc  in  7  H.  6.  6. 

(E)  Of  the  Probate  of  Wills,  and  granting  Admini- 
stration :   And  herein, 

I.   To  wham  the  Probate  of  Wilis  and  grantivg  of  Administration 
(lid  originallif  belong, 

TT  appears   to   liuve  been  a  matter  of  great  controversy,  to 

whom  the  probate  of  wills  and  granting  of  administration  did 

originally  belong,   and  whether  these  were  matters  entirely  of 

ecclesiastical  cognizance  {d) :  but  it  seems  to  be  now  the  better  (i)Lyndw.i74. 

opinion,  that  the  probate  of  testaments  did  not  originally  belong  *'*  *^- "  ^P' 

to  the  ecclesiastical  jurisdiction,  but  to  the  respective  lords  q{' P/'<^'^"'y^P* 

1  1  T    1  II       1  ^       f  ^  that  thejuns- 

manors  where  the  testator  died,  as  all  other  matters  did.  diction  of  the 

ecclesiastical 
courts  touching  testamentary  matters,  is  by  the  custom  of  England^  and  not  by  the  ecclesi- 
astical law. Wilkins,  78.    Lamb.  Saxon  LawSy  64.,  make  it  appear,  that  the  bishop  and 

sheriff  sat  together  in  the  county  courts;  and  by  the  SaxorA  aws,  wiiich  they  give  us,  it  plainly 
appearg,  that  the  probate  of  testaments  was  in  the  county  courts,  — —  Sclden,  Eadmenis,  197., 

gives 
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gives  us  the  charter  of  William  the  Conqueror,  which  first  separated  the  ecclesiastical  court 
from  the  civil ;  but  this  charter  does  not  mention  matters  testamentary,  or  the  probate  of  wills, 
to  be  of  ecclesiastical  conusance;  but  only  says,  that  the  crimes,  that  were  to  be  prosecuted 
pro  salute  animce,  were  to  be  of  that  conusance.  —  And  therefore,  accordmg  to  Seldetiy  Ead- 
merus,  i68.,  the  ecclesiastical  jurisdiction  did  not  prevail  herein  till  the  time  of  Richard  IT. 
at  which  time  the  clergy  got  the  king  to  publish  the  law  of  William  the  Conqueror,  and  confirm 
the  same,  and  that  no  matters  of  ecclesiastical  conusance  should  be  transacted  in  the  count\ 
court;  this  is  the  charter  of  2  Rich.  a.  Membrano,  12.  No.  5.,  and  is  mentioned  in  Selder/ 

Eadmerus,  168. Henceforward  the  clergy  had  the  whole  jurisdiction  of  wills,  because  the 

county  court  could  not  receive  the  probate,  and  the  king's  court  could  not  intermeddle  with 
it,  because  by  a  charter  in  Henry  /.'s  reign,  the  king's  tenants,  who  owed  suit  to  it,  were 
enabled  to  dispose  of  their  personal  estate  for  the  good  of  their  souls,  and  of  this  the  clergy 
were  thought  to  be  the  propcrest  persons  to  take  care.     Plow.  179.  in  the  case  of  Greys  and 

Fox. Hence,  in  Fitz.  Abr.  tit.  Testament,  148.,  it  is  said  by  Fairfax,  that  it  was  but  of  late 

the  churcJi  had  the  probate  of  wills,  and  he  supposes  that  it  was  given  to  them  by  some  act  of 

parliament. And  in  the  11  H.  7.  Fineux  asserts,  that  the  probate  of  wills  did  not  belong 

to  the  spiritual  court  by  the  ecclesiastical  law,  but  came  to  them  by  custom  and  usage : 

and  with  these  opinions  my  Lord  Coke  agrees  in  Henslow*s  case,  9  Co.  38.,  and  on  these 
foundations  concludes,  that  when  the  will  is  proved  in  the  ecclesiastical  court,  the  court  has 
executed  its  authority ;  for  the  executors  are  to  sue  in  the  temporal  courts  to  get  in  the 
estate  of  the  deceased. 

Raym.405,  But,  however  it  might  have  been  formerly,  it  is  now  certain, 

406.  Sid.  359.  that  the  spiritual  court  is  the  only  court,  except  as  herein  after 
Noell  and  excepted,  that  has  jurisdiction  of  the  probate  of  wills,  and,  as 
%z],  ^Ha^rd.  incident  to  such  jurisdiction,  hath  power  to  determine  all  those 
131!  a  Ro.  matters  that  are  necessary  to  the  authenticating  of  them.  Hence 
Abr.  299.  it  hath  been  adjudged,  that  if  the  seal  of  the  ordinary  appears  to 

[iStr.48i.  the  probate,  it  cannot  be  suggested  or  given  in  evidence  in  the 
aoS.  Hence  common  law  courts,  that  the  will  was  forged*,  or  that  tli< 
also,  payment  testator  was  non  compos^  or  that  another  person  was  executor ; 
of  money  to  but  it  may  be  given  in  evidence,  that  the  seal  was  forged,  or  the 
'^h^T^'lf^b  ^^^^  repealed,  or  that  there  were  bona  notabilia,  because  these 
tained  probate  ^^^  ^^^  i"  contradiction  to  the  real  seal  of  the  court,  but  admit 
of  a  forged  the  seal  and  avoid  it. 
will,  is  a  dis- 
charge to  the  debtor  of  the  intestate,  notwithstanding  the  probate  be  afterwards  declared  null, 
and  administration  be  granted  to  the  next  of  kin.  Allen  v.  Dundas,  3  T.  R.  125.]  ||But  pay- 
ment of  money  under  probate  of  a  supposed  will  of  a  living  person  would  Ije  void ;  because  in 
such  case  the  ecclesiastical  court  has  no  jurisdiction ;  the  power  of  the  ordinar)  extending 
only  to  the  proving  of  wills  of  persons  deceased.  Id  1 3o.||  [As  a  prisoner  cannot  be  convicted 
of  forging  a  will  during  the  existence  of  the  probate,  R.  v.  Vincent,  i  Str.  481.,  it  is  the  prac- 
tice to  postpone  the  trial  till  the  spiritual  court  hath  determined  upon  its  validitj'.  R.  v.  Good- 
rich, 0.  B.  1784,  cited  in  3  T.  R.  126.     U.  v.  Rhodes,  i  Str.  703.] 

Skin.  299.  But,  if  the  spiritual  court  do  admit  a  will,  but  yet  will  not  give 

pi.  2.   Salk.  the  probate  thereof  to  the  executor,  because  he  cannot  give  se- 

S  C*  Comb  ^"^'^^y  ^or  a  just  administration,  the  temporal  courts  will  grant 

185.  S.  C.    *  (^)  ^  fnaiidamus ;  for  though  they  are  to  determine  whether  there 

la  Mod.  9.  be  a  will  or  not,  yet  if  there  be  a  will,  the  executor  has  a  tem- 


*  That  is  as  to  chattels,  or  personal  estate ;  for  with  respect  to  real  estate, 
if  any  question  arises,  the  original  will  must  be  produced,  and  not  the  probate, 
which  cannot  authenticate  the  will  as  to  real  estate;  and  in  such  case  the 
validity  of  the  will  may  be  called  in  question,  and  forgery,  insanity  of  the 
testator,  or  any  other  matter  tliat  avoids  the  will,  may  be  given  in  cvi'dence. 

poral 
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poral  right,  and  they  cannot  put  any  terms  on  him  but  wliat  are  S.  C.  Holt, 
mentioned  in  the  will.  305-    S.  C 

(a)  So,  if  they 
refuse  adminbtratioii  to  the  next  of  kin  ;  5  Mod.  374.,  unless  it  be  controverted  by  will  allcg«a 
in  spiritual  court.     Vide  infra,  (G). 

As  to  the  disposition  of  intestates*  estates  and  granting  of  ad-  Ro.  Abr.  906. 
ministration,  it  is  plain,  that  by  the  {b)  common  law  and  before  Ra^-m.  497. 
the  statute  of  Westm.  2.  cap.  19.,  the  ordinary  had  the  absolute  fjjl  g  /*      ^' 
disposal  of  intestates'  estates.  Lord  Coke 

thinks  tliat  this  was  granted  them  bv  some  particular  constitutions ;  and  therefore  says,  that 
anciently  the  kings  of  Englandy  by  their  proper  officers,  solebant  capere  bona  intesttUorum  in 
vianus  stuu,  9  Co.  36.  &c.  in  Henslow's  case.    3  Mod.  24. 

And  therefore,  if  a  man  died  intestate,  neither  his  wife,  child,  a  Inst.  399. 
nor  next  of  kin  had  any  right  to  a  share  of  his  estate,  but  the  Plow.  177. 
ordinary  was  to  distribute  it  according  to  his  conscience  to  pious  ^  *  "  •  59- 
uses:  and  sometimes  the  wife  and  children  might  be  amongst  the 
immber  of  those  whom  he  appointed  to  receive  it;  however,  the 
law  trusted  him  with  the  sole  disposition. 

The  first  statute,  that  abridged  the  power  of  the  ordinary 
herein,  was  the  statute  of  Westm.  2.  or  13  E.  i.cap.  19.,  by 
which  it  is  enacted,  "  That  where  a  man  dies  intestate,  and  in 
"  debt,  and  the  goods  come  to  the  ordinary,  to  be  disposed,  lie, 
"  de  oxter o^  shall  satisfy  the  debts,  so  far  as  the  goods  extend, 
•  in  such  sort  as  the  executors  of  such  persons  should  have  done 
*'  in  case  he  had  made  a  will." 

Before  this  statute,  no  action  lay  against  the  ordinary  at  the  Ro.  Abr.  906. 
suit  of  a  creditor,  where  the  party  died  intestate,  nor  could  the  8  Co.  135. 
ordinary  maintain  an  action  against  the  debtor  of  the  intestate  ;  Rayrn.497. 
but,  if  he  had  seised  the  goods,  he  might  bring  trespass  against  alterations 
any  one  who  took  them  out  of  his  possession.  herein  by  se- 

veral acts  of  parliament,  v%de  infra,  letter  F. 

^ .   Of  the  Kin^s  Jutisdiction  in  grmiting  the  Probate  of  Wills 
and  Administration. 

As  all  jurisdiction  flows  from  the  king,  so  he  is  said  to  be  the  Allen,  $3- 
supreme  ordinary  in  this  kingdom;  and  therefore  where  an  ac-  S^^Jl^^V"^.  • 
tion  of  debt  was  brought  by  an  administrator,  and  the  plaintiff  ^^p^eTo^t^^ 
declared  of  letters  of  administration  grante<l  io\\\m  per  Carolum  tive. 
regem,  without  saying  debito  mode,  yet  this  was  holdcn  good  on 
demurrer,  because  the  king  hath  universal  jurisdiction  here. 

But  it  is  said,  that  if  a  person  dies  intestate,  and  without  kin-  Salk.37.pl. 3. 
dred,  though   the  usual  course  is  to  procure  the  king's  letters  ^'^  ^^^  effects 
patent,  and  then  the  ordinary  admits  the  patentee  to  adminis-  vesUn  th?  ^ 
tration ;  yet  that  this  is  not  dejure,  but  rather  out  of  respect ;  king  by  a  foi^ 
for  the  ordinary  might  originally  have  disposed  of  intestates'  feiture  for 
estates  to  pious  uses ;  and  the  instance  of  some  lords  of  manors  fflony*  and 
having  a  jurisdiction  herein,  is  not  a  proof  to  the  contrary'  ,  cranTlettS 
they,  originally,  and  not  the  king,  had  right  to  grant  adminis-  of  administra- 
tration.  tion  to  A.  in 

consequence 
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of  a  warrant  from  the  king,  and  they  run  in  the  usual  form,  viz.  "  to  pay  debts,  &c."  though 
with  this  additional  clause,  "  to  the  use  of  his  majesty,"  A.  may  be  sued  by  the  creditors, 
and  shall  not  be  permitted  to  impeach  the  letters  of  administration.  Megit  v.  Johnson, 
Dougl.54a.] 

3.    Of  the  Archbishop's  Jurisdiction  ;  and  therein   of  bona  no- 

tahilia. 

Off.  of  Exec.  If  a  person  dies,  having  goods  in  several  [a)  dioceses,  the  pro- 
44.  Ro.Abr.  bate  of  his  will,  as  also  the  granting  of  administration  to  him, 
9°^-  "P^?^',      belongs  to  the  archbishop  of  the  province  in  which  the  goods  are. 

power  is  reserved  in  the  statute  of  frauds  and  perjuries,  29  Car.  2;  c.  3. }  24.  by  which  it  is 
provided,  that  "  nothing  in  the  said  statute  shall  extend  to  alter  or  change  the  jurisdiction  or 
"  right  of  probate  of  wills  concerning  personal  estates,  but  that  the  prerogative  court  of 
"  the  Archbishop  of  Canterbury  and  other  ecclesiastical  courts,  and  other  courts  having 
"  right  to  the  probate  of  such  wills,  shall  retain  the  same  right  and  power  as  they  had  be- 
"  fore  in  every  respect ;  subject  nevertheless  to  the  rules  and  directions  of  the  said  act." 
And  by  st.  23  H.  8.  c.  9.  (which  directs  that  persons  shall  not  be  cited  out  of  their  proper  di- 
ocese), it  is  enacted,  "  that  the  same  shall  not  extend  to  the  prerogative  of  the  Arcnbisnop  of 
"  Canterbury  for  calling  any  person  out  of  the  diocese  where  he  snail  be  inhabiting,  for  pro- 
"  bate  of  any  testament;  nor  shall  be  in  anywise  prejudicial  to  the  Archbishop  of  York,  con- 
"  cerning  probate  of  testaments  within  his  province  and  jurisdiction,  by  reason  of  any  prero- 
**  gative."||  («)  So,  where  a  man  dies  intestate,  having  lands  in  divers  peculiars,  the  granting 
of  administration  does  not  belong  to  the  ordinary  of  the  diocese,  but  to  the  metropolitan  of 
the  province;  for  they  are  excepted  out  of  the  ordinary's  jurisdiction.  Lev.  jS.per  Ttvisden 
and  Windham.  [But  where  the  deceased  has  goods  within  the  diocese  of  York,  and  also  within 
a  peculiar  in  that  diocese,  two  administrations  shall  be  granted ;  for  the  archbishop  shall  not 
have  his  prerogative  in  such  case,  the  peculiar  being  derived  out  of  his  jurbdiction.  Cro.  El. 
718.] 

Ro.Abr.  908.  So,  if  a  person  dies  intestate  beyond  sea,  and  hath  goods  here, 
though  but  iu  one  diocese,  yet  the  archbishop  is  to  grant  admi- 
nistration. 
Ro.  Abr.  909.  So,  if  a  man  dies  in  one  diocese,  not  having  any  goods  there, 
{b)  Byaca-  but  having  bona  notabilia  in  another  diocese,  tnis  is  (b)  sufficient 
c^oi' ifV  to  entitle  the  archbishop  to  grant  administration;  because  the 
man  dies  on  ordinary  where  he  dies  is  by  law  to  take  as  great  care  of  the  in- 
a  journey,  the  testate  and  his  goods,  as  the  other  ordinary  where  the  goods  are. 
goods,  which 

he  had  at  that  time  with  him,  shall  not  cause  his  testament  or  administration  to  be  liable  to 
the  prerogative  court.    Godolph.  71. 

a  Lev.  86.  So,  if  a  man  dies  having  bona  ?iotabilia  in  the  several  pro- 

Sa^^"*^^*        vinces  of  Cantcrbiify  and  York,  the  archbishop  of  each  province 
•  ^9*  shall  grant  administration  according  to  the  bona  notabilia  in  their 

respective  provinces ;  for  they  are  two  supreme  jurisdictions,  and 
neither  can  act  in  the  other. 
Dyer,  3c;j.  So,  if  a  man  dies  intestate,  having  bona  notabilia  in  England 

I  '   'P^*'^^^'  and  Ireland,  several  administrations  shall  be  granted,  viz,  by  the 
archbishop  of  Canterbtoy,  for  the  goods  in  his  province,  and  by 
the  archbishop  of  Dublin,    for  the  goods  in  his ;  but  this  by 
(c)  Ro.  Abr.      (c)  Rolle  must  be  understood,  where  the  party  hath  goods  in 
908.  divers  dioceses  in  each  of  their  provinces,  or  in  the  diocese  of  the 

^  archbishop ;  for  otherwise  it  ought  to  be  granted  by  the  ordi- 

nary where  the  goods  are,  and  not  by  the  archbishop. 
5  Co.  30.  If  the  archbishop  commits  administration,  though  there  be  no 

Ho'^-^^^  lit  bona 
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doiia  7iotabilia^   yet  such  administration  is  not  void,  but  only  8  Co.  135. 

voidable,  and  shall  stand  till  it  is  remedied  by  complaint  of  the  Crb.EHz.  6. 

inferior  ordinary:  but,  if  the  inferior  ordinary  commits  admi-  jl'^^^' 
II  •         1  •         1         1  f  -Lev.  305. 

nistration,  and  the  superior  also,  supposing  that  there  are  bona  -j  Mod.  146. 

notabiiiay  if  there  are  none,  then  the  first  by  the  inferior  is  good ;  Godolph.  70. 
if  there  are.    '^  ><  -^hsohitolv  void.  S.  P.  because 

tlie  metropoli- 
tan hath  jurisdiction  in  all  places  within  his  province. 

The  probate  of  every  bishopV  will,  though  he  had  goods  but  4  Inst,  zis- 
in  his  own  jurisdiction,  belongs  to  the  archbishop  of  the  same 
province. 

1 .  Of  xvhat  Value  the  Goods  and  Effects  must  bcy  that  will  make 

bona  notabilia. 

There  appears  to  have  been  formerly  tlivirsity  01  opinions  For  these  wV/e 
as  to  the  value  of  the  goods,  which  was  necessary  to  make  bona  Ro.  Abr.  909. 
notabilia;  some  holding  10/.  necessary,  some  5/.,  otliers  405.,  ^^'^l^^^\ 
and  by  others  even  a  penny  was  thought  sufficient  to  make  bona  IJ]  o  o  p  . 
notabilia. 

But  it  is  now  settled  as  established  by  the  92  canon  of  Ja.  i.  Ro.  Abr.  909. 
that  goods  amountinff  to  the  value  of  c/.  make  bona  notabilia,       4  Inst,  ^is- 
^  .  .    .'  Otr.ofExec.45. 

But  by  the  said  canon  it  is  provided,  that  this  shall  not  preju-  4  Inst,  zzs- 
(lice  the  jurisdiction   of  tho^  dioceses  where,   by  composition 
or  custom,  bo7ia  notabilia  are  valued  at  a  greater  sum,  as,  in 
London^  where  by  composition  bona  notabilia  are  to  be  to  the 
value  of  10/. 

It  IS  not  necessary  that  the  deceased  should  have  goods  to  Godolph.  69. 
the  value  of  5/.  in  each  of  the  several  dioceses  where  his  goods 
are  dispersed ;  but,  if  he  hath  goods  in  any  one  diocese  amount- 
ing to   5/.,    besides  that  in  which  he  died,    these  make  Ixma 
notabilia. 

But,  if  his  goods  in  the  diocese  where  he  died  amount  to  10/.  Godolph.  69. 
or  more,  yet,  if  he  hath  not  goods  to  the  value  of  5/.  in  some 
odier  diocese,  these  will  not  be  boiia  notabilia, 

2.  Of  tJie  Nature  of  such  Goods  as  "joill  make  bona  notabilia,  and 

how  far  it  is  nec'essarif  they  should  be  in  several  Dioceses, 

If  a  man  hath  goods  in  one  diocese  to  the  value  of  5/.,  and  a  Ro.  Abr.  909. 
lease  for  years  of  that  value  in  another,  these  make  bona  nota-  Godolph.  71. 
bilia ;  for  though  a  lease  or  term  for  years,  according  to  the 
civil  law,  is  not  properly  bonum^  nor  a  thing  [a)  moveable;  yet  (a)  But  in  case 
it  is  a  chattel,  and  as  such  must  be  pleaded.  ^^"*^s  be  de- 

vised to  exe- 
cutors for  payment  of  debts  and  legacies,  these,  though  they  become  assets,  will  not  make 
bona  notabilia.     Off.  of  Exec.  46. 

Debts  due  to  the  deceased  make  bona  notabilia,  as  well  as  Godolph.  70. 

goods  in  possession;  but,  if  there  be  a  bond  of  the  penalty  of  5/.  Off.  of  Exec. 

for  payment  of  a  less  sum,  and  the  same  be  forfeited ;  thouch  ^^'    11-^^  ^ 
'^  ''  1-°     now  by  st.4& 

according 
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according  to  the  strict  rules  of  law  the  whole  penalty  is  forfeited, 
yet  this  does  not  make  bona  notabilia. 


5  Ann.  c.  i6. 
§  15.  the  pe- 
nalty is  saved 
on  bringing  principal,  interest,  and  costs  into  court.  |J 

Debts  due  to  the  deceased  make  bona  notabilia^  be  they  ever 
so  desperate  or  difficult  to  be  recovered  ;  and,  therefore,  it 
[a)  seems  that  a  debt  due  from  the  king,  for  which  there  is  no 
remedy  but  by  petition,  makes  bona  notabilia. 

As  to  debts  making  bona  notabilia,  we  must  further  obsei-ve 
a  distinction  the  law  makes  between  debts  by  bond  or  specialty, 
and  debts  by  simple  contract,  viz,  (b)  that  debts  by  specialty 
are  esteemed  the  deceased's  goods  in  that  diocese  where  the 
securities  happen  to  be  at  the  time  of  his  death,  though  they 
were  entered  into  in  another,  or  though  the  debtor  or  creditor, 
at  the  time  of  entering  into  them,  Uved  in  a  different  diocese. 

in  the  diocese  of  the  bishop  of  Chesier,  and  had  a  bond  in  Londoriy  it  was  adjudged  that  admi- 
nistration as  to  this  bond,  ought  not  to  be  granted  by  the  bishop  of  Chester,  but  by  the  bir>hop 
of  the  diocese  where  the  bond  was.    Byron  and  fiyron,  Cro.  Eliz.  47  a. 


{a)  Off.  of 
Exec.  46.  left 
a  qucBre. 

Godolph.  70, 
71.    Off.  of 
Exec.  46.  Ro. 
Abr.  909. 
Dyer,  305. 
{b)  Therefore 
where  a  man 
died  in  Lanca- 
shire, which  is 


Godolph.  70. 
Off.  of  Exec. 
46. 


But,  as  to  debts  by  simple  contract,  they,  by  our  law,  follow 
the  person  of  the  debtor,  and  are  esteemed  the  deceased's  goocls 
in  that  d'.ocese  where  the  debtor  resided  at  the  time  of  the 
creditor's  death. 

On  this  distinction  it  hath  been  holden,  that  a  judgment 
obtained  in  any  of  the  courts  of  Westminster  made  bona  notabilia^ 
though  the  action  upon  which  it  was  obtained  was  laid  in  Dorset"' 
shire,  because  the  record  was  at  Westminstei. 


Carth.  149. 
3  Mod.  324. 
S.C.    Gold 
and  Strode, 
Salk.4o.,pl.9., 
a  Salk.  679., 

pi.  7.  2  Ld.  Raym.  854.,  and  6  Mod.  134.,  Adams  and  Savage,  S.  P.,  adjudged,  where  an  ad- 
ministrator brought  a  scire  facias  against  the  tertenants  of  Savage,  on  a  judgment  obtained 
by  his  intestate  in  B.  JR.,  and  shewed  as  his  title,  that  administration  was  granted  to  him  by 
the  archdeacon  of  Dorset,  though  the  defendant,  without  taking  advantage  hereof,  pleaded 
over;  yet  the  court  abated  the  writ  ex  officio;  for  tlicy  held,  that  they  were  obliged  to  take 
notice,  that  the  place  where  thev  sat  was  not  within  the  jurisdiction  of  the  archdeacon  of 
Dorset;  but  that  if  the  plaintiff  had  not  been  thus  particular,  but  had  declared  on  an  admini- 
stration generally,  and  the  defendant  taken  no  advantage  of  it,  it  bad  been  well  enough. 


Carth.  148. 
3  Mod.  324. 
the  above 
authorities. 
Gold  and 
Strode  ad- 
judged. 


Carth.  373. 
Yeomans  and 
Bradshaw, 
Comb.  392. 
S.C.  adjudged, 
and  the  plain- 
tiff's v/rit 
should  abate. 
Qu. 


But,  if  an  administrator  takes  out  administration  by  an  inferior 
ordinary,  and  on  a  scire  facias  has  judgment  to  have  execution 
on  a  judgment  obtained  by  his  intestate  in  B.  i?.,  and  thereupon 
a  capias  ad  satisfaciendum  issues,  on  which  the  defendant  is 
taken,  and  the  sheriff'  suffers  him  to  escape;  the  sheriff,  in  an 
action  against  him,  cannot  take  advantage  of  this  error,  for  the 
court  had  jurisdiction  over  the  cause,  and  the  judgment  was  only 
erroneous,  but  not  void. 

If  a  merchant  in  London  draws  a  bill  of  exchange  on  his  cor- 
respondent in  Newcastle  in  favour  of  J.  5.,  and  the  bill  is  refused, 
and  J.  ,S'.  dies  intestate,  his  administrator,  on  letters  of  admini- 
stration taken  out  in  Durham,  cannot  bring  an  action  on  the 
custom  of  merchants  against  the  drawer,  and  lay  the  same  in 
London,  for  a  bill  of  exchange  is  not  equal  to  bond  or  specialty, 
which  are  the  deceased's  goods,  where  they  happen  to  be  at  his 

death, 
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death,  but  is  a  simple  contract  debt  which  follows  the  person  of 
the  debtor,  and  makes  bona  notabilia  where  he  resides. 

liln  debt  by  an  administrator  on  an  administration  committed  Hilliard  v. 
by  the  Bishof)  of  London,  the  defendant  pleaded  in  bar  that  the  Cox,  i  Saik. 
intestate  at  the  time  of  his  death  was  resident  in  another  diocese;  ^^' 
and  it  was  holden  good  on  demurrer.     And  by  the  court ;  the 
simple  contract  debts  are  personal,  and  administration  must  be 
committed  of  them  where  the  party  dies.     And  if  a  man  have 
two  houses  in  several  dioceses,  and  live  most  at  one,  but  some- 
times go  to  the  other,  and  being  there  for  a  day  or  two,  die; 
administration  of  his  personal  estate  shall  be  granted  by  the 
bishop  of  this  diocese,  for  he  was  commorant  there,  and  not 
there  as  a  traveller.  || 

With  regard  to  the  following  persons,  the  law  is  altered  by 
the  4  Ann.  c.  i6.  §  26.,  by  which,  reciting,  "  That  great  trouble 
**  is  frequently  occasioned  to  the  widows  and  orphans  of  persons 
"  dying  intestate  to  monies,  or  wages  due  for  work  done  in  her 
"  majesty*s  yards  and  docks,  by  disputes  happening  about  the 
'*  authority  of  granting  probate  of  the  wills  and  letters  of  admi- 
"  nistration  of  the  goods  and  chattels  of  such  persons;  it  is 
"'  enacted,  for  the  preventing  of  such  unnecessa^ry  trouble  and 
*<  expence,  That  the  power  of  granting  probates  of  the  wills  and 
"  letters  of  administration  of  the  goods  and  chattels  of  such  per- 
"  son  and  persons  re8[)ectively  is,  and  is  hereby  declared  to  be, 
"  in  the  ordinary  of  the  diocese,  or  such  other  persons  to  whom 
'*  the  ordmary  power  of  probate  of  wills,  or  granting  letters  of 
**  administration,  doth  belong,  where  such  person  or  persons 
"  shall  respectively  die;  and  that  the  salary,  wages,  or  pay  due 
♦'  to  such  person  or  persons  from  the  queen's  majesty,  her  heirs 
**  or  successors,  for  work  done  in  any  of  the  yards  or  docks,  shall 
"  not  be  taken  or  deemed  to  be  bona  notabilia^  whereby  to  found 
"  the  jurisdiction  of  the  prerogative  court." 

II  To  obtain  an  order  of  the  Court  of  Chancery  for  the  payment  Newman  v. 
of  a  sum  of  money  out  of  court,  however  small  the  amount,  a  Hodgson, 
prerogative  probate  is  holden  to  be  indispensable.  ||  ThoniaTv 

Da^^e8,  12  Ves.  417. 

4.  Of  the  Probate  of  Wills,  and  granting  of  Administration  by 
the  Bishop  of  the  Diocese. 

The  ordinary  hath  regularly  the  probate  of  wills  and  granting  Godolph.  58. 
of  administration  of  every  person  dying  within  his  diocese:  this  See  Gilb.  Eq. 
jurisdiction  he  may  either  exercise  himself,  or  it  may  be  done  by  p  P;  *°^* 
his  official,  for  it  is  but  a  ministerial  act,  and  no  ways  concerns 
the  bishop,  as  bishop  in  his  spiritual  capacity,  and,  therefore,  he 
may  do  the  thing  by  another;  for  originally  the  probate  of  wills 
did  not  belong  to  the  ecclesiastical  judges. 

This  power  of  granting  administration  is  annexed  to  the  per-  Godb.  53. 
son  of  the  bishop,  and,  therefore,  if  a  bishop  of  Ireland  happens  Carter  and 
to  be  in  England,  he  may  grant  administration  here  of  any  thing  c^^Xu.^' 
withiiji  his  diocese  in  Ireland,  6  Mod.  145. 

S.  P.  per  Holt  C  J. 
If 
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Ro.  Abr.  908.  If  a  bishoprick  be  vacant,  the  dean  and  chapter  are  to  grant 
I  Lutw.  30.       administration. 

5.  Of  the  'Probate   of   Wills,  and  grafitjng   of  Administration^ 

nxihere  the  Party  dies  within  some  peculiar  Jurisdictio?i. 

4  Inst.  338.  If  a  person  dies  within  some  peculiar  jurisdiction,  the  probate 
Salk.40.pl.  10.  of  his  will,  as   also  the  granting  of  administration,  belongs   to 

the  judge  of  such  peculiar,  which  is  founded  upon  a  supposition 
of  an  original  composition  between  him  and  the  ordinary  of  the 
diocese  for  that  purpose. 

Salk.  41.  These  peculiars  are  either  regtil,  archiepiscopal,  episcopal,  or 

^^P^- ^41-      archidiaconal,  in  each  of  which  the  owner  oi' (a)  common  right 

mlnistradon  '  ^ath  power  to  grant  administration. 

was  granted  by  a  rural  dean,  the  goods  of  the  deceased  not  amounting  to  more  than  40/. 

5  Mod.  4^4- 

6.  Of  the  Jurisdiction  of  some  Ijords  of  Manors  in  tJie  Probate 

of  WiUs. 

(i)Suchasthat  Although  it  be  regularly  true,  that  at  present  the  spiritual 
^"f  M  "^^ /rf  court  is  the  only  court  that  hath  jurisdiction  in  the  probate  of 
andthose^in'  wills  and  granting  of  administration ;  yet  from  this  general  rule 
Cowle  and  must  be  excepted  all  {b)  courts-baron  that  have  had  probate  of 
Caversham  m     wills  time  out  of  mind,  and  have  always  continued  that  usage. 

Oxfordshire^ 

which  tjie  author  of  Off.  of  Exec.  43.  says,  he  himself  kept. 

Thomp.  Entr.        This  jurisdiction  can  only  be  claimed  by  prescription,  and 

AM  f*^^^'^^'  therefore  a  person  who  has  administration  granted  to  him  by  a 

^  o  .24*-      2qj,jJ  qJ-  ^  manor  declares,  that  per  A.  B.  dominum  manerii   aii 

administrationis  commissio  dejure  pertinet  per  consuetudinem  infra 

manei\  prced,  a  tempore  atjus  contrarii  memoria  haminum  non  e.i- 

tstit  usitat,  et  approbate  dcbito  modo  coffimissafuit. 

7.  Cff  the  Jurisdiction  of  some  Mayors  in  respect  oj  inc  Burgesses 

within  stich  a  Place, 

Off.  of  Exec.         By  custom  the  probate  of  wills  belongs  to  the  mayors  of  some 
45.  ^od^^P^-    boroughs  in  respect  of  the  burgesses,  as  to  lands  devisable  in 
custom^'^of        ^"^^^  boroughs ;  but  as  to  goods  the  same  will  may  also  be  proved 
London  in  re-    before  the  ordinary. 
lation  to  orphans,  &c.  ude  tit.  Custom  of  London. 

8.  The  Form,  of  proving  a  Will  and  taking  out  Administration^ 

and  therein  of  entering  a  Caveat. 

Godolph.  60.  The  judge  may,  ex  officio,  or  at  the  instance  of  the  party  in- 
terested, call  the  executor  to  prove  the  will :  some  say,  he  may 
be  cited  at  the  instance  of  any  person,  to  know  whether  the 
party  instancing  hath  any  legacy  left  him,  or  not. 


(E)  Of  the  Probate  of  Wilk,  ^.  4(^5 

If  the  executor  appears  not  to  prove  the  will  upon  the  ordi-  Godolph.  58, 
iiiry's  process,  but  stands  in  contempt,  he  is  excommunicable ;  J9- 
but  if  he  appears  and  makes  oath,  that  the  testator  had  bona 
notabilia  in  divers  dioceses,  or  within  some  peculiar  jurisdiction 
than  that  wherein  he  died,  he  is  to  be  dismissed  to  prove  the 
will  in  the  archbishop's  court,  and  to  exhibit  the  same  under 
seal  within  forty  days  next  after. 

Also,  the  ordinary  or  metropolitan,  as  the  case  shall  require,  Godolph.  d^, 
may  sequester  the  testator's  goods  until  the  executor  proves  the 
will. 

If  it  be  uncertain  whether  the  testator  be  dead  or  alive,  it  must  Gotlolph.  61, 
be  left  to  the  discretion  of  the  judge,  whether  ho  thinks  him  so  ^^• 
or  not ;  and  if  there  be  good  presumptive  evidence  in  law  to 
think  him  dead,  then  he  must  prove  the  will;  as  if  he  be  beyond  > 

sea  in  remote  parts,  and  it  is  common  and  constant  fame  that  he 
is  dead  ;  especially,  if  the  executor  of  such  person  be  honest,  and 
the  ffoods  are  bona  peritura,  and  the  testament  itself  in  favour  of 
children,  or  ad  pios  usus. 

The  time  of  proving  a  will  is  left  to  the  discretion  of  the  Godolph.  61. 
judge,  according  as  the  circumstance  of  the  case  shall  require  or  («)  ||Butnow 
admit;  but  regularly  it  ought  to  be  insinuated  within  four  months  ^^  *^j.^l  ^' ^' 
after  the  testator's  death,  (a)  f*  [°enii?t^, 

that  "  if  nny  person  shall  take  possession  of,  and  in  any  manner  administer  any  part  of  the 
*'  pe-  d  effects  of  any  person  deceased,  "without  obtaining  probate  of  the  will  or 

**  leit  -iration  oJ  the  estate  and  eflfectsof  the  deceased  within  six  calendar  months 

"  after  his  or  her  decease,  or  within  two  calendar  months  after  the  termination  of  any  suit 
"  or  dispute  respecting  the  will  or  the  ri^ht  to  letters  of  administration,  if  there  shall  be  any 
**  such,  which  shall  not  be  ended  within  four  calendar  months  after  the  death  of  the  dc- 
"  ceased,  every  person  so  offending  shall  forfeit  the  sum  of  one  hundred  pounds,  and  also  a 
"  further  sum,  at  and  after  the  rate  of  ten  pounds  per  centum  on  the  amount  of  the  stamp 
"  duty  payable  on  the  probate  of  the  w'dl  or  letters  of  administration  of  the  estate  and  effects 
«  of  the  deceased."  II 

Testaments  may  be  proved  either  in  common  form,  as  where  Godolph.  61. 
there  is  no  contest  about  the  will ;  but  the  executor  presenting 
the  will  before  the  judge,  without  citing  the  parties  interested, 
doth  depose  the  same  to  be  the  true,  whole,  and  last  will  of  the 
testator,  and  thereupon  the  judge  does  allow  the  will,  and  hx 
his  seal  and  probate  to  it. 

Or,  a  will  may  be  proved  in  form  of  law,  as  when  it  is  exhi-  Godolph.  Cz. 
bited  before  the  judge  in  presence  of  the  parties  interested,  as  the 
widow  and  next  of  kin,  and  then  the  proof  examined  and  fully 
heard,  and  at  last  allowed. 

The  difference  between  the  two  probates  is  this;  where  a  will  Godolph. 6a. 
is  proved  in  common  form,  it  was,  at  any  time  afterwards  within 
thirty  years,  to  be  questioned  and  called  in  debate,  which  it  can- 
not be  in  case  it  be  proved  in  form  of  law. 

If  the  executor  refuse  to  prove  the  will,  or  if  there  be  a  will  Godolph.  61. 
smd  no  executor  named,  the  ordinary  is  to  commit  administra- 
tion mm  testamento  annexo  to  some  proper  person,  from  whom 
he  may  take  bond  for  a  faithful  administration ;  but  in  case  there 
be  no  will,  then  he  is  to  grant  administration  to  the  next  of 
kin  of  the  deceased;  and  in  case  of  their  refusal,  he  may  gr^nt 

Vol.  III.  H  h  it 
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it  to  a  creditor,  or  any  other  person  desiring  the  same;  andif 

nobody  will  take  administration,  the  ordinary  may  grant  letters 

ad  colligend,  bona  defunct. 

If  there  be  a  testamentary  disposition  without  an  executor,  the 

party,  in  whose  favour  the  disposition  was  made,  must  cite  the 

next  of  kin  before  he  can  have  administration. 

Godolph.  258.       It  is  usual  when  there  is  a  contest  about  a  will,  or  when  the 

Goldsb.  119.     right  of  administration  comes  in  question,  to  enter  a  caveat  in 

^^  ^«  ^f^^.  ^^   the  spiritual  court,  which  by  their  law  is  said  to  stand  in  force 
Dr.  Talbot  m     ^      ,  * .  ^,  \  ^ 

his  argument    ^ov  {a)  three  months. 

of  the  case  of  Hutchins  and  Glover.    2  Ro.  Rep.  6.    Cro.  Ja.  463,  464* 

Ro.  Rep.  I9I.       But  it  is  said  that  our  law  takes  no  notice  of  a  caveat^  and  that 
Cro.  Ja.  463.     it  is  but  a  mere  cautionaiy  act  done  by  a  stranger,   to  prevent 
a  Ro.  Rep.  6.    ^j^^  ordinary  from  doing  any  wrong,  and  that,  therefore,  if  ad- 
ministration be  grantctl  j>ending  a  caveat ^  this  is  valid  in  our 
law,  though  by  the  law  in  the  spiritual  court,  it  may  be  such  an 
irregularity  as  will  be  sufficient  to  repeal  \i. 
Lev.  186.  In  the  case  of  one  Offley^  administration  was  granted  to  him 

Offley  and  pending  a  caveat^  and  no  notice  taken  of  it,  or  of  the  party  that 
Best,  Sid.  entered  it,  and  for  this  cause  there  was  a  citation  to  nave  this 
63!^  7a!  S.  C.  admininistration  repealed ;  and  on  a  motion  for  a  prohibition  in 
behalf  of  Offley^  it  was  urged,  that  the  spiritual  court  having 
once  granted  administration,  they  had  executed  their  authority, 
and  had  no  power  over  the  administrator  afterwards,  and  a  caveat 
is  only  for  private  information  of  the  judge,  but  does  not  sus- 
pend their  jurisdiction  ;  it  is  concilium^  hut  not  praceptum ;  no 
countenance  was  ever  given  to  it  by  the  law :  that  to  give  them 
liberty  to  repeal  administration  for  this  cause,  were  to  give  it 
them  in  all  cases,  and  then  all  the  inconveniences  of  compelling 
distribution  will  follow,  for  they  may  leave  out  some  formality  on 
purpose  to  preserve  a  power  over  the  administrator,  or  they  may 
make  it  cause  of  repeal,  because  administration  is  granted  to  a 
child  already  preferred,  or  the  like;  and  by  the  21  H.  8.  c.  5. 
they  have  an  election,  which  when  it  is  once  made,  no  man  can 
complain ;  for  noye  have  any  right  or  title  precedent :  and  foi 
these  reasons  a  prohibition  was  granted :  but  on  another  day,  on 
motion  for  a  consultation,  the  court  said,  that  to  take  from  the 
spiritual  court  all  power  of  examining  the  formality  of  granting 
letters  of  administration,  would  occasion  undue  catching  of  ad- 
ministrations, and  confound  and  destroy  all  their  forms  and 
course  of  proceedings,  which  are  in  some  cases  necessary ;  and 
it  was  not  the  intention  of  the  statute  to  alter  the  course  of  grant- 
ing administrations,  and  to  establish  irregular  administrations, 
but  only  to  direct  the  ordinary,  and  to  streighten  the  liberty  they 
took  upon  them  before ;  and  for  the  matter  of  the  caveat,  we 
know  not  what  weight  and  regard  it  may  have  in  their  law ;  it  may 
be  essentially  necessary,  that  where  there  is  a  contest  and  com- 
petion,  both  parties  should  be  heard  before  any  thing  be  done, 
or  the  caveat  dismissed  :  they  have  a  rule,  that  no  administration 
should  be  granted  witliin  fourteen  days,  that  no  party  may  be 

surprized, 
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sui*prized,  and  we  have  known  an  administration  granted  against 
l|ii$  rule  repealed,  though  nobody  else  could  pretend  any  right; 
but  the  sajne  day  a  new  adniinibtration  has  been  granted  to  the 
same  party :  and  in  these  kind  of  questions  creditors  are  con- 
cemt»d  ;  and  it  may  be  very  mischievous  to  throw  off'  and  slight 
all  their  forms ;  wherefore  the  court  would  advise.  And  accordmg 
to  the  report  of  this  case,  in  i  Lev.  Moreton  and  Windham^  at 
another  day,  were  for  discharging  the  rule  for  a  proliibition; 
and  they  held,  that  granting  administration,  pending  a  caveat, 
was  sufficient  cause  to  revoke,  and  that  it  was  like  a  supersedeas 
in  our  law,  which  made  a  judgment  given  afterwards  erroneous. 
But  Kelynge  and  T'wisden  held,  that  the  caveat  was  of  no  force 
to  hinder  the  grant  of  the  administration ;  for  it  was  not  a  judicial 
act  of  the  court,  but  only  an  entry  of  a  memorandum  by  a  clerk 
in  court,  for  the  giving  of  caution ;  and  being  no  judgment  or 
record  of  the  court,  the  court  of  B,  R.  are  as  proper  judges  of 
the  force  and  effect  of  it  as  the  spiritual  courts,  and  are  likewise 
to  see  that  they  grant  administration  according  as  they  are  em- 
powered by  the  statutes.  And  the  court  being  thus  divided,  there 
could  be  no  rule  for  discharging  the  prohibition. 

9.  (Jf  the  Executor's  Ee/iisal, 

The  executor  being  a  private  officer  of  trust  named  by  the  testa- 
tor, and  not  the  law,  he  may  refuse,  but  cannot  assign  the  office. 

If  the  executor  refuses  to  appear  upon  the  ordinary's  summons,  OflT  of  Exec, 
he  is  punishable  for  a  contempt;  but  yet  he  cannot  be  compelled  36,  a?*  Go- 
to accept  the  executorship,  whether  he  will  or  not.  ytmh  V44. 

And,  therefore,  if  an  executor  refuses  before  the  ordinary  to  R0.Abr.907. 
take  upon  him  the  executorship,  the  ordinary  may  grant  admi-  Plow.  2^1. 
nistration  cum  testamerUo  annexo  to  another  person ;  and  he  can 
never  afterwards  be  permitted  to  prove  the  will. 

But,  if  the  executor  appears  and  takes  the  usual  oath  before  Vent.  535. 
the  surrogate,  and  afterwards  refuses  before  the  ordinary,  yet 
administration  cannot  be  granted  to  another;  for  having  once 
taken  the  oath,  he  has  made  his  election,  and  cannot  afterwards 
refuse  the  executorship  ;  and  if  the  ordinary  will  not  admit  him, 
a  viandamus  will  lie,  though  on  oath  taken  before  a  surrogate, 
the  ecclesiastical  court  have  no  further  authority. 

In  case  the  ordinary  himself  is  made  executor,  he  may  refuse  Off.  of  Exec, 
before  the  commissary.  37* 

But  an  executor  cannot  refuse  by  any  act  in  pais,  as  by  de-  Off.  of  Eacec. 
daring  that  he  would  not  accept  the  executorship,  but  it  must  ^^ere  ^<So» 
be  done  by  some  {a)  act  entered  and  recorded  in  the  spiritual  Lqj.j  Keeper, 
court,  and  before  the  ordinary.  Ca//in ChJust. 

jtnd  the  Master  of  the  Rolls,  were  made  executors,  and  they  wrote  a  letter  to  the  ordinary, 
signifying  that  they  could  not  attend  the  executorship,  and  desiring  him  to  commit  adminis- 
tration to  the  next  of  kin  of  the  deceased ;  which  being  recorded,  it  was  holden  a  sufficient 
refusal.  Cro.  Eliz.  92.  Off  of  Exec  37.  Owen,  44.  Moore,  %'j%.  Leon.  135.  S.  C. ;  and 
that  no  executor  named  could  act  after.  But  an  executor  may  pray  time  to  consider  if  he 
will  act,  and  the  ordinary  may  give  and  grant  letters  ad  coiligendum  in  the  itUertni,  but  not 
administration. 

H  h  2  When 
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Godolph.  141.  When  an  executor  hath  once  administered  {a)  he  cannot  after- 
2  Jon.  72.  wards  refuse  to  prove  the  will,  because  by  the  administration  he 
Ven°^  o^^  accepts  the  executorship  -upon  him,  and  so  hath  made  his  choice ; 
a  Lev.^i°8a.  thei:efore,  in  that  case,  the  ordinary  ought  to  compel  him  to 
(a)  IIAndnow  accept  the  executorship,  and  prove  the  will. 
by  S5  G.  $, 

c.  108.  }  37.  {siipra,46s>')  if  he  administer,  and  omit  to  take  probate  within  six  months  after  the 
death  of  the  deceased,  he  is  liable  to  a  penalty  of  100/.,  and  also  to  pay  10/.  per  cent,  on  the 
amount  of  the  stamp  duty.(| 

Ro.Abr.  907.  Yet  it  is  said,  that  if  the  judge,  knowing  that  one  hath  admi- 
Off.  ofExec.  nistered,  will,  notwithstanding,  accept  his  refusal,  and  commits 
r-rf^^  ivf^d  administration,  that  is  good,  for  the  spiritual  judge  is  the  proper 
ai  ^!  that  Ve  j^^ge  of  the  matter ;  but  after  refusal  and  administration  granted 
administration  to  another,  the  executor  may  not  recede  from  it,  and  go  back 

in  such  case      to  prove  the  will  and  assume  the  executorship. 

is  void. 

Off.  of  Exec.  But,  if  administration  be  committed  only  because  the  executor 
40,  41-  did  not  upon  process  or  summons  appear  to  prove  the  will,  the 

executor  may  at  any  time  after  come  in  and  prove  the  will. 
Off:  of  Exec.         If  after  the  executor  hath  refused,  and  the  ordinary  hath  com- 
40,41.  mitted  administration,  it  appears  to  the  ordinary  that  the  exe- 

cutor had  administered  before,  and  so  determined  his  election, 
he   may  revoke  the  letters  of  administration,  and  enforce  tho 
executor  to  prove  the  will. 
Leon. 154, i'55.       If  an  executor  hath  once  administered,  though  he  afterwards 
Off.  of  Exec,     refuse  before  the  ordinary,  yet  it  seems  he  still  continues  liable 
^°>^^'  to  the  creditors,  for  the  plea  is  ne  unq,  executor ^  ne  unq.  administ. 

come  executor, 
Ro.Abr.  907.        If  there  are  several  executors,  and  they  all  refuse  before  the 

ordinary,  he  may  grant  administration  with  the  will  annexed. 
5  Co.aS.  9  Co.       But,  if  there  arc  several  executors,  and  some  of  them  renounce 
36.Moorc,373.  before  the  ordinary,  and  the  rest  prove  the  will,  by  {b)  our  law 
Hard!  iii.       ^^^  ^^^^  renounced  may,  at  |any  time  afterwards,  come  in  and 
7  Mod.  39.       administer,  having  the  right  in  them ;  and  though  they  never 
{h)  Salk.  311.    acted  during  the  life  of  their  companions,  yet  may  they  come  in 
\  ^^  •?-^*      ii»ti  take  upon  them  the  execution  of  the  will  after  their  death, 
said,  that  the    ^"^  ^^  be  preferred  before  any  executor  made  by  their  com- 
civilians  held,   panions,  because,  as  the  will  is  proved,  the  ordinary  has  no  au- 
that  by  their     thority  to  take  the  refusal ;  and  probate  by  one  executor  entitles 
law  a  renunci-  ^i  ^jj^  executors  to  sue. 
ation  was  pe- 
remptory.    [So,  Robinson  v.  Pett,  3  P.  Wms.  25 1.    Arnold  v.  Blencowe,  at  the  Rolls,  Jan. 
31.  1788.     Et  vide  R.  v.  Simpson,  3  Burr.  1463.  and  i  Bl.  Rep.  456.] 

I  o.   What  Acts  amount  to  an  Administration^  so  that  the  Party 
cannot  afteiwards  refuse. 

Off.  of  Exec.  It  hath  been  already  observed,  that  if  an  executor  once  admi- 
?if  ,f^^^'*^^'  nisters,  he  cannot  afterwards  refuse  to  prove  the  will,  because 
twocxccut'ors  ^7  ^^^  administration  he  has  made  his  choice,  and  subjected 
and  one  admil  ^^i^iself  to  the  actions  of  the  testator's  creditors. 
nisters,  he  alone  will  be  charged  vith  the  receipts  in  equity,  though  he  afterwards  re- 
Jjounce,  and  pay  over  the  money  to  the  other  executor,  who  proved  the  will.  Read  v. 
Truelove,  Ambl.417.] 

Therefore, 
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Therefore,  it  is  ixecessary  to  consider  what  acts  will  amount  to  Ro.  Abr.9i7» 
an  administration,  and  here  we  may  lay  down  two  general  rules: 
I  St.  That  whatever  the  executor  does  with  relation  to  the  goods 
and  effects  of  the  testator,  which  shews  an  intention  in  him 
to  take  upon  him  the  executorship,  will  regularly  amount  to  an 
administration.  2dly,  That  whatever  acts  will  make  a  man 
liable  as  an  executor  de  son  tortj  will  be  deemed  an  election  of 
the  executorship. 

Hence,  it  hath  been  adjudged,  that  if  the  executor  takes  pos-  Ro.Abr.  917. 
session  of  the  testator's  goods,  and  converts  them  to  his  own  use,  D^er,i66.  OfT. 
or  disposes  of  them  to  others,  that  this  is  an  administration.  ^  ^^' 

So,  if  he  takes  the  goods  of  a  stranger,  under  an  apprehen-  Ro.Abr. 91 7. 
:iion  that  they  belongea  to  the  testator,  and  administers  them, 
this  amounts  to  an  administration. 

As,  where  the  testator  being  tenant  at  will  of  certain  goods,  Ro.  Abr.917. 
his  executor  seised  the  goods,  supposing  them  to  belong  to  the 
testator,  with  an  intent  to  administer;  it  was  holden,  that  his 
intention  appearing,  this  made  him  executor  in  law. 

But  if  an  executor  seises  the  testator's  goods,  claiming  a  pro- 
perty in  them  himself;  though  afterwards  it  appears  that  he  had 
no  right,  yet  this  will  not  make  him  executor;  for  the  claim  of 
pro})erty  shews  a  different  view  and  intention  in  him,  than  that 
of  administering  as  executor. 

If  an  executor  receives  debts  due  to  the  testator,  and,  espe-  Moore,  14. 
cially,  if  he  gives  acquittances  for  such  debts,  this  amounts  to  an  ^"*^*  ^^-   ^^' 
election  of  the  executorship.  '■•9J7- 

So,  if  he  releases  a  debt  due  to  the  testator.  Ro.Abr.  918. 

So,  if  there  are  two  executors,  and  one  of  them  hath  a  spe-  Ro.  Abr.917. 
cifick  legacy  devised  to  him,  and  he  takes  possession  of  it,  without 
the  consent  of  his  co-executor,  this  amounts  to  an  administra- 
tion ;  for  a  devisee  cannot  take  a  personal  chattel  devised  to  him 
without  the  assent  of  the  executor, 

1 1.  Of  bringing  in  an  Inventory ,  and  accounting. 

An  inventory  is  a  full  and  just  description  of  all  the  personal  Godolph.  150. 
estate  and  effecU  which  belonged  to  the  deceased,  and  which  by  Swinb.401. 
the  civil  law,  and  also  by  the  statutes  of  this  realm,  executors 
and  administrators  are  obliged  to  make,  and  present  the  same  to 
the  proper  ecclesiastical  judge. 

The  practice  of  exhil)iting  an  inventory  was  introduced  from  Godolph.  150. 
a  rule  in  the  civil  law,  subjecting  the  heir  to  the  payment  of  his 
ancestor's  debts ;  which  proving  very  prejudicial  to  him,  as  such 
debts  often  amounted  to  more  than  the  value  of  the  inheritance 
which  descended  to  him,  it  was  ordained,  that  if  the  heir  would 
exhibit  a  true  inventory  of  all  the  goods  and  chattels  of  the  de- 
ceased, he  should  be  no  farther  chargeable  than  to  the  value  of 
the  inventory ;  and  so  much  strictness  was  required  by  that  law 
in  making  an  inventory,  that  if  the  heir  neglected  it  for  a  year  or 
more,  he  was  obliged  to  pay  all  the  debts  and  legacies,  though 
he  had  not  sufficient  of  the  testator's  estate  to  do  it. 

H  h  c{  The 
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Swinb.  401.  The  reason  of  an  inventory  with  us  at  this  day,  is  for  the 

Godolph.  151.  benefit  of  creditors  and  legatees ;  and,  therefore,  every  executor 

is  compellable  to  bring  in  an  inventory,  at  the  discretion  of  the 

ordinary ;  and  if  he  presumes  to  administer  without  bringing  in 

such  inventory,  he  is  punishable  in  the  spiritual  court. 

But  as  this  matter  of  bringing  in  an  inventory  and  accounting 
is  enjoined  and  directed  by  several  acts  of  parliament,  we  shall 
here  take  notice,  and  in  the  first  place  insert  those  clauses  of  the 
statutes  which  are  relative  to  this  matter.  By  the  31  E.  3.  c.  9. 
**  Administrators  shall  be  accountable  to  the  ordinaries  as  exe- 
"  cutors  be  in  the  case  of  testaments.** 

By  the  21  H.  8.  c.  5.  §  4.  it  is  enacted,  "  That  the  executor 
'^  and  executors  named  by  the  testator  or  person  deceased,  or 
"  such  other  person  or  persons  to  whom  administration  shall  be 
**  committed,  where  any  person  dieth  intestate,  or  by  way  of 
**  intestate,  calling  or  taking  to  him  or  them  such  person  or 
<*  persons,  two  at  the  least,  to  whom  the  said  person  so  dying 
**  was  indebted,  or  made  any  legacy ;  and  upon  their  refusal  or 
**  absence,  two  other  honest  persons,  being  next  of  kin  to  the 
**  person  so  dying,  and  in  their  default  or  absence,  two  other 
"  honest  persons ;  and  in  their  presence,  and  by  their  discre- 
*'  tions,  shall  make  or  cause  to  be  made  a  true  and  perfect 
"  inventory  of  all  the  goods,  chattels,  wares,  merchandizes,  as 
**  well  moveable  as  not  moveable,  whatsoever,  that  were  of  the 
"  person  so  deceased,  and  the  same  shall  cause  to  be  indented ; 
"  whereof  the  one  part  shall  be  by  the  said  executor  or  exe- 
"  cutors,  administrator  or  administrators,  upon  his  or  their 
*'  oath  or  oaths,  to  be  taken  before  the  bishops,  ordinaries,  their 
"  officials  or  commissaries,  or  other  persons,  h:p  nver  to 

*'  take  probate  of  testaments,  upon  the  holi/  ex-c  ^  ,  to  be 
"  good  and  true,  and  the  same  one  part  indented  shall  present 
"  and  deliver  into  the  keeping  of  the  said  bishops  ordinary  or 
"  ordinaries,  or  other  person  having  power  to  take  probate  of 
"  testaments;  and  the  other  part  thereof  to  remain  with  the  said 
"  executor  or  executors,  administrator  or  administrators;  and 
"  that  no  bishop,  ordinary,  or  other  whatsoever  person  having 
"  authority  to  take  probate  of  testament  or  testaments,  upon  the 
(a)  10/.  "  pain  in  this  estatute  {a)  hereafter  contained,  refuse  to  take  any 

**  such  inventory  or  inventories  to  him  or  them  presented  or 
"  tendered,  to  be  delivered  as  aforesaid." 

By  the  22  &  23  Car.  2.  c  10.   it   is    enacted,    "  That   all 
"  ordinaries,  as  well  the  judges  of  the  Prerogative  Courts  of 
"  Canterbury  and  York  for  the  time  being,  as  all  other  ordi- 
"  naries  and  ecclesiastical  judges,  and  every  of  them,  having 
**  power   to   commit   administration  of  the  goods  of  persons 
dying  intestate,  shall  and  may  upon  their  respective  grant- 
"  ing  and  committing  of  administration  of  the  goods  of  per- 
sons  dying   intestate,    of  the   respective   person  or  persons 
"  to  whom  any  administration  is  to  be  committed,  take  suf- 
ficient bonds,  with  two  or  more  able  sureties,  respect  being 
"  had  to  the  value  of  the  estate,  in  the  name  of  the  ordinary, 

«  with 
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'*  with  the  condition  in  form  and  manner  following,  nmtatis 
"  nmtandis :    The  condition  qf  this  obligation  is  sitch  {a\  that  (a)  [The  next 
**  if  the  xoitAin  bounden  A.  B.,    adrninistratof  of  all   and  51  w-  of  kin,  or  a 
"  gtdar  the  goods,  chattels,    and  credits  of  C.  D.,    deceased,  do  ^^^-^^i^^*  *)?^'* 
"  make,    or  cause  to  be  made,    a  true  and  perfect  invcntoii^  qf  tito^justUUr'td 
"  all  and  singtdar  the  goods,   chattels,    and  credits  of  the  said  put  this  bond 
"  deceased,   which  have  or  shall  come  to  the  hands,  possession,  ^"  *"»' '"  the 
"  or  himdedge  of  him   the  said  A.  B.,  or  into  the  hands  and  "^i^"*^^^® 
"  possession  of  any  other  person   or  persons  for  him,    and  the  ArchWsIiop  of 
"  same  so  mcuie  do  exhibit,  or  cause  to  be  exhibited,   into  the  Canterbury  v. 
"  registry  qf  court,  at  or  before  the  day  qf  House,  Co^^p. 

next  ensuing,  and  the  same  goods,  chattels,  and  l\°'\f    \\, 
"  credits,  and  all  other  the  goods,  chattels,  arid  credits  qfthe  said  ordinary  *or 
*'  deceased,  at  the  time  of  his  death,  'which  at  any  time  after  shall  his  personal 
"  come  to  the  hands  or  possession  qf  the  said  A.  B.,  or  into  the  f  Fc*©"^^ 
"  hands  and  possession  of  any  other  person  or  persons  for  him,  do  ^*^^*  ^\\Ah 
"  well  and  truly  administer  according  to  law ;  and  further,  do  mandamus  to 
"  make,  or  cause  to  be  made,  a  true  and  just  account  qf  his  said  deliver  up  the 
**  administration,  at  or  before  the  day  of  :   ^^^  ^ot  this 

"  And  all  the  rest  and  residue  qfthe  said  goods,  chattels,  and  credits,  v^Xh'Son^*^ 
"  which  shall  be  found  remaining  upon  the  said  administrator* s  ac»  Executrix  of 
'*  count,  the  same  being  first  examined  and  allowed  of  by  the  judge  the  Bishop  of 
**  or  judges  for  the  time  being  of  the  said  court,  shall  deliver-  and  Worcester, 
**  pay  unto  such  person  or  persons  respectively,  as  the  said  judge  ^"^^^"^"> 

•  or  judges,  by  his  or  their  decree  or  sentence,  pursuant  to  the  true  ^^  Geo.  3.] 

•  intent  and  meaning  of  this  act,  shall  limit  and  appoint.  And  if  it 
'*  shall  hereafter  appear',  that  any  last  will  and  testament  was  made 
**  by  the  said  deceased^  and  the  executor  or  executors  therein  named 
**  do  exhibit  the  same  into  the  said  court,  making  request  to  have 
"  //  allowed  and  approved  accordingly,  if  the  said  A,  B.  within 
*'  bounden,  being  thereunto  required,  do  render  and  deliver  the  said 
"  letters  qf  administration  [approbation  of  such  testament  being  first 
"  had  and  made)  in  the  said  court,  then  this  obligation  to  be  void, 
"  and  (f  none  effect,  or  else  to  remain  in  full  force  and  viriue, 
"  Which  bonds  are  hereby  declared  and  enacted  to  be  good  to  all 
**  intents  and  purposes,  and  pleadable  in  any  courts  of  justice; 
"  and  also  that  the  said  ordinaries  and  judges  respectively  shall 
'*  and  may,  and  are  enabled  to  proceed  to  call  such  administra- 
''  tors  to  account,  for  and  touching  the  goods  of  any  person 
"  dying  intestate;  and  upon  hearing  and  due  consideration 
"  thereof,  to  order  and  make  just  and  equal  distribution,  4*^." 

But  by  the  i  Ja.  2.  c.  17.  §6.  it  is  provided,  "  That  no  ad-  Per  Holt  C,  3. 

"  ministrator  shall  be  cited  to  any  of  the  courts  in  the  said  last  Even  before 

"  act  mentioned,  to  render  an  account  of  the  personal  estate  of  ^^  statute, 

"  his  intestate,  (otherwise  than  by  an  inventory  or  inventories  coulTnoTS 

"  thereof,)  unless  it  be  at  the  instance  or  prosecution  of  some  officio  cite  an 

"  person  or  persons  in  behalf  of  a  minor,  or  having  a  demand  administrator 

"  out  of  such  personal  estate,  as  a  creditor  or  next  of  kin,  nor  ^°  ^hT"°ali 

"  be  compellable  to  account  before   any  of  the  ordinaries  or  ^isstotiuehw 

"  judges  by  the  said  last  act  empowered  and  appointed  to  take  no  effect  at  all, 

"  the  same,  otherwise  than  as  is  aforesaid."  for  the  law  wa» 

H  h   /»  Thp  ^^  before. 
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Godolph.i5a.  The  inventory  is  to  contain,  in  separate  and  distinct  articles, 
(a)  And  by  all  the  («)  goods,  chattels,  and  credits,  or  (/^)  debts  due  to  the 
the  ord^r''^  deceased,  and  the  prices  at  which  they  were  valued. 
heretofore  used,  was  first  to  inventory  and  appraise  the  moveable  goods,  such  as  household 
stuff,  corn,  cattle,  &c. ;  then  the  immoveable,  as  chattels  real,  or  leases  of  lands,  and  after, 
the  debts  due  to  the  testator;  which  order,  he  says,  is  observed  to  this  day.  (b)  'J  hat,  on  a 
plea  of  plene  ndministrovit^  all  j^perate  debts  mentioned  in  the  inventory  shall  be  accounted 
assets  in  the  executors*  hands;  for  it  is  as  much  as  to  say,  that  thev  maybe  had  for  demand- 
ing, unless  the  denmnd  and  refusal  be  proved.  Salk.  296.  pi.  3.  ruled  upon  evidence  by  Holt 
C.  J.  [And  if  the  inventory  does  not  distinguish  between  the  spemte  and  dexperate  debts, 
it  will  charge  the  executor  with  the  whole  as  a-sets,  and  put  him  to  prove  if  an\  of  them  were 
desperate.  Bull.  N.  P.  140.  2.  Upon  the  issue  o£  p/ene  admiimtravity  the  plaintiff  cannot 
give  in  evidence  a  copy  of  the  inventory  delivered  by  the  defendant  to  the  spiritual  court, 
urUesi  it  be  signed  by  him^  though  it  be  signed  by  the  appraisers :  but,  if  he  can  give  an  inven- 
tory in  evidence,  lie  may  shew  that  the  goods  were  unaer-valued.    Id.  ib%d:\ 

Godolph.  152-       But  such  things  as  are  fixed  to  the  freehold,  and  belong  to  the 
heir,  as  glass-windows,  wainscot,  fish   in  a  pond,  and  doves  in 
a  pigeon -house,  are  not  to  be  put  into  the  inventory, 
Godolph.  153^.        So,  the  wife's /;flra/?A^wfl//flr,  or  such  apparel  as  is  suitable  to 
^°^*  her  degree  and  quality,  need  not  be  put  in  the  inventory,  for  they 

survive  to  her,  and  are  not  esteemed  part  of  the  husband's  per- 
sonal estate. 
Swinb.  405.  By  the  ecclesiastical  law,  the  time  of  making  and  exhibiting 

{c)  And  ac-  qq  inventory  is  left  to  the  discretion  of  the  ordinary,  who  may 
Godolph."  CO  ^^^""'^  't  ^"  ^^  done  (c)  sooner  or  later,  according  to  the  distance 
the  making  an  the  goods  lie  from  the  executor,  and  other  circumstances, 
inventory  is  to  be  begun  within  thirty  days  after  opening  the  testament,  and  notice  thereof 
to  the  executor,  and  is  to  be  finished  within  sixty  days  after,  unless  the  executor  and  the 
testator's  goods,  or  tho  greatest  part  thereof,  be  far  remote  and  distant  from  each  other,  in 
which  case  the  law  doth  allow  one  year  from  the  time  of  the  testator's  death  for  the  making 
thereof;  and  during  this  time  no  suit  is  to  be  commenced  against  the  executor  in  tht  ecd60^> 
astical  court;  and  m  Godolph.  225.  it  is  said,  that  an  executor  is  to  have  a  competent ti»e to 
account,  which  time  is  a  twelvemonth. 

And  as  an  explanation  of  the  manner  of  bringing  in  an  inven- 
tory and  accounting,  and  the  necessity  thereof,  and  how  these 
are  construed  and  required  by  the  common  law  courts,  I  shall 
here  insert  the  following  case: 
11111.6  Ann.  In  debt  upon  an  administration-bond,  and  oyer  prayed  of  the 

ofcLnterbm-  ^^"^^^^'0">  defendant  plead.s  ist,  That  he  did  exhibit  an  in- 
V.  Willis,  ventory  by  the  time.     2dly,  Thqt  he  had  administered  all  accord- 

Salk.  2^i.  ing  to  law.  3dly,  That  he  was  not  cited  to  bring  in  his  accounts, 
rTh*  ^*  ^'  ^^  ^^^^  ^^  decree  was  made  concerning  them.  Plaintiff  replies, 
was  cited  b  ^^'^^  ^^^  intestate  was  bound  in  a  bond  of  so  much,  8fc.  to  J.  5". 
Lee  C.J  in  f^^''  pjivment  of  such  a  sum,  and  thai  J,  S.  had  brought  an  action 
Folkes  V.  Do-  of  tlebt  upon  thjit  boiid  against  the  defendant,  and  had  got  judg- 
r^ir'^^^\  ment ;  and  though  divers  goods  to  the  value  of  that  debt  came  to 
14  G.2?  and  ^^^^  defendant's  hands,  j^et  he  had  not  paid  it,  but  had  converted 
allowed  to  be  them.  Defendant  makes  a  frivolous  rejoinder;  and  upon  that 
law.  Audit  the  plaintiff  demurs;  and  the  question  made  upon  the  case  is,  if 
vas  there  the  defendant  the  administrator  is  bound  to  bring  in  his  accounts 

although  the     ^^^o^'^/'^e  ordinary  in  the  ecclesiastical  court,  by  the  time  spc- 
administration  cified  in  the  condition  of  the  bond,  not   being   cited  or  sum- 
moned 
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monod  thereto.    And  FJolt  Ch.  Just,  in  pronouncing  the  opinion  bonds  taken 
of  the  court  said,  that  they  were   all    unanimous,  that  he  was  ^y  aa  & 

obliij^cd  to  account  thouirh  not  cited  or  summonetl.     And  he  said  *^  ^F;  *•  Y^ 
£.    J^  .1  J     •    •  .     .       •       ur      J    *  ..  •     conditioned 

first,  that  an  executor  or  administrator  is  obliged  to  account  u  for  the  pay- 
very  plain  by  the  31  E.  3.  st.  i.e.  11.,  at  the  end  of  the  statute,  ment  otdcbt* 
where  thiy  are  inntle  accountable  to  the  ordinary,  as  executors  as  well  as 
be  in  cihc  of  testament;  and  though  the  ordinary  had  no  power  legacies;  y«t 
to  obh'ge  them  to  account  upon  oath,  yet,   if  they  were  sued  in  therein  is  not 
Chancery  by  any  creditor  for  the  discovery  of  assets,  there  they  assignable  for 
were  obliged  to  account  upon  oath,  and  the  ordinary  could  not  re-  the  non-pav- 
lieve  them,  ^Vby,   78.  2  Inst.,  600.  but  that  the  account  given  in  J^^."*^^^  r      ' 
before  the  ordinary  should  be  looked  into,  and  unravelled.  2dly,  ^1^^  nonoay- 
If  a  legatee  comes  to  sue  for  his  legac}',  he  may  unravel  the  ac-  ment  of  legtP 
count  given  in  before  the  ordinary,  because  he  cited  them  into  cJ^*;  for  the 

the  spiritual  court,  and  has  no  remedy  elsewhere  for  his  legacy;  fP"*^^"^^  ^^^'^ 
y  -c    I  1     •    •  Ml  11  1         has  no  power 

but,  it  the  executor  or  administrator  will  pay  the  legacy,  then  over  the  debts, 

he  cannot  unravel  their  accounts,  because  when  the  legacy  is  MS.[| 
paid,  this  is  the  end  of  their  suit;  as  in  Haym.  470.  Boon's  case. 
As  to  the  principal  point,  this  statute  22  &  23  Cor.  2.  c.  to.  was 
made  to  make  the  wife  and  next  of  kin  as  legatees,  after  all 
debts  paid,  and  they  are  to  sue  for  their  legacies  or  shares  in  the 
ecclesiubiical  court ;  for  the  law  was  defective  before,  in  that  the 
ordinary  had  no  power  to  compel  a  distribution,  because  the  ad- 
mii  '  had    the  same  power  as  the  executor ;  and  after  ad- 

mi  .  >n  committed,  the  ordinary's  power  was  at  an  end,  and 

he  had  nothing  more  to  do  wnh  tne  goods  of  the  intestate;  but 
now  this  statute  was  made  to  ascertain  and  settle  a  distribution; 
and  the  wife  and  next  of  kin  may  compel  the  administrator  to 
make  such  division  and  distribution,  and  he  is  bound  at  his  peril 
to  account  by  the  time  limiteil ;  and  if  not  done,  he  must  shew 
some  reasons  wherefore  it  was  not  done;  as  that  no  court  was  then 
holden,  4'^.,  or  some  other  matter  which  rendered  it  impossible 
to  account  by  that  time.  And  it  appears  by  Co.  Ent.  i  8.  that 
the  condition  of  administrafion-bonds  before  this  statute  was, 
that  he  should  account  when  thereunto  required;  not  ex  officio; 
but  now  the  act  of  parliament  enjoins  hira  to  account  perempto- 
rily before  such  a  time,  and  therefore  he  is  bound  at  his  peril  to 
do  it :  and  in  all  cases  where  a  man  is  bound  in  a  bond  to  do  a 
thing,  he  is  bound  at  his  peril  to  do  it ;  as,  if  a  man  is  bound 
in  a  bond,  with  condition  to  pay  money  at  such  a  time  and 
place,  although  the  obligee  does  not  come  there  at  the  time,  so 
as  that  he  cannot  pay  it ;  yet  if  the  obligor  is  not  there  ready  to 
pay  it,  and  does  not  stay  there  till  the  last  instant  or  sun-set,  he 
forfeits  his  bond,  and  he  must  plead  that  he  was  there  and  staid 
till  sun-set,  and  had  the  money  ready,  and  that  nobody  came 
ere  to  receive  it;  and  if  a  request  be  to  be  made,  he  must  be 
mere  ready  to  be  requested.  And  he  took  a  diflference  between 
Tent  payable  by  reservation  only,  and  when  a  bond  is  given  for 
it;  for  in  case  of  the  bond  he  forfeits  it,  if  he  be  not  there 
ready  to  pay  it,  though  no  demand  be  made.  Hob.  8.  Baker 
sad  Spain,     Suppose  one  is  bound  in  a  bond  conditioned  to  do 

a  thing. 
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a  thing,  which  without  the  concurrence  of  the  obligee  cannot  be 
done,  as  to  levy  a  fine  in  C.  B,  in  Oct,  HiL  if  no  writ  of  cove- 
nant be  sued  out,  yet  he  is  bound  to  be  there  at  the  time  ready  to 
levy  it,  and  must  plead  so,  and  that  no  writ  of  covenant  was  sued 
out;  so  here,  if  he  could  not  account,  because  no  court  was  holden, 
he  ought  to  have  pleaded  it,  for  he  ought  to  have  done  ail  in  his 
power ;  but  it  is  most  certain  the  ecclesiatical  courts  are  always 
open,  and  the  statute  makes  no  alteration  as  to  the  accounts. 
But  then  he  made  another  point  of  the  case,  and  ordered  coun- 
sel to  speak  to  it  the  next  term.  The  point  was  this,  the  bar, 
which  says  he  was  never  cited  to  account,  is  ill,  because  he 
ought  to  have  accounted  at  his  peril,  without  any  citation ;  but 
then  this  leaves  room  for  an  implication,  that  he  may  have  ac- 
counted, though  not  cited ;  for  he  only  says,  he  was  not  cited 
to  account,  and  then  the  replication,  which  assigns  for  breach, 
non-payment  of  such  a  debt,  is  ill,  and  does  not  maintain  the 
declaration  as  to  the  not  accounting ;  and  the  meaning  of  the 
statute  was  not,  that  he  should  pay  all  debts  ex  officio,  but  as  the 
'  creditors  called  him  to  pay  them ;  and  then  whether  the  plaintiff 
shall  have  judgment  upon  the  insufficient  bar  of  the  defendant, 
or  whether  by  his  replication  it  appears  he  has  no  cause  of  ac- 
tion, and  so  cannot  have  judgment,  is  a  point  fit  to  be  argued, 
and  cited  i  Lutw.  182.  8  (Jo.  120.  Dr.  Bonham*%  case,  and 
130.  Turtier^s  case. 

Swin.  228.  [If  the  executor  enter  to  the  testatoi**s  goods,  and  will  make 

no  inventory  thereof,  then  may  every  legatory  rccmer  his  whole 
legacy  at  his  hands;  for,  in  this  case,  the  law  presumeth,  that 
there  are  sufficient  goods  to  pay  all  the  legacies,  and  that  the 
executor  doth  secretly  and  fraudulently  subtract  the  same; 
whereas  otherwise,  the  executor  is  presumed  not  to  have  any 
more  goods  which  were  the  testator^s,  than  are  described  in  the 

(a)  Nor  sliall     inventory  (a),  the  same  being  lawfully  made. 

the  inventory 

be  conclusive  on  him,  if  there  should  be  afterwards  an  unexpected  deficiency  of  the  assets. 

2  Ves.  194. 

Corporation  If  the  executor  make  no  inventory,  but  pay   interest  on  a 

of  Clergy-  legacy,  or  pay  all  the  legacies  but  one,  this  shall  be  received  as 
men  s  Sons  v.  evidence  of  assets  as  to  that  legacy,  though  not  positively  con- 
iVes.^75.'        elusive.]  ^ 

Orr  V.  Kaines,  *  Ves.  194.     Beit's  Suppleni.  324. 

4  Burn's  E.  L.  HAfler  an  inventory  is  exhibited,  a  creditor  cannot  impeach  it 
*^p  ij^^"^°"  J^  ^^^e  ecclesiastical  court;  for  the  stat.  21  H.  8.  which  requires 
8ModT68  ^"  exectitor  or  administrator  to  make  an  inventory,  enjoins  him 
Catchside  v.  only  to  deliver  it  on  oath  into  the  keeping  of  the  ordinary,  who 
Ovington,        is  bound  to  receive  it  on  its  being  so  presented. 

3  Burr.  1922. 

4Fonbl.4i8.         A  creditor  may  indeed  state  objections  to  the  inventory  in  that 

^  ^'  court,  which  the  party  is  bound  to  answer  upon  oath ;  but  no 

evidence  is  admissible  to  contradict  the  answer.  If  the  creditor  is 

still  dissatisfied,  he  may  resort  to  equity  for  more  effectual  relief. 

By 
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By  the  custom  of  London^  if  any  man  or  woman  free  of  the  Toll.  Exec. 

cjty,  die,  leaving  an  orphan  within  age,  and  not  married,  the  ^.^*  S^^-, 

J     1  1  1  .1  .  1     •    •  /    *.        Die.  Guardian 

mayor  and  aldermen  may  compel  the  executor  or  admmistrator  /q*^  v  i,,pj^»* 

to  appear  at  a  court  of  orphanapre,  and  exhibit  an  inventory;  case,Hob.a47. 

and  in  case  any  debt  appear  to  be  outstanding,  to  give  security  xRo.Abr.550. 

to  the  chamberlain  to  render  upon  oath  a  true  account  of  the  ^•^• 

san  received ;  and  on  his  refusal,  may  commit  him  till 

conij  r.     Nor  shall  his  having  already  given  security  to  the 

spiritual  courts  release  him  from  the  obligation  of  the  custom.  || 

1 2.   Where  Administration  umluly  obtained  may  he  revoked  or 

repealed. 

It  seems  to  have  been  formerly  holden  in  some  cases^  that  if  Fotherbie's 
the  ordinary  once  granted  administration,  he  could  not  after-  case,  Cro.Car. 
wards  revoke  or  repeal  it ;  for  having  once  executed  his  power,   v^    s%le  10 
he  had  nothing  further  to  do  in  the  affair.  5  Co.  18.  Cro! 

Elia,  459.    Moore,  396. 

Hence  in  Sir  George  Sands*s  case,  where  a  prohibition  was  Sir  George 
prayed,  because  Sir  George  had  the  administration  of  his  son's  5'^?^^*  ^^' . 
goods  granted  to  him ;  and  since  that  a  woman,  pretending  she  (jg/^nj     *  ' 
waa  his  wife,  sued  to  have  the  administration  repealed ;  a  pro-  Raym.  93. 
hibition  was  granted  ;  for  though  the  statute  says,  the  ordinary  S.  C.  in  which 
may  grant  administration  to  the  wife  or  next  of  kin;  yet  when  jf^t  book  a 
he  has  granted  it  to  the  next  of  kin,  as  the  father  is,  he  has  ^^jj^^  ^^  ^^ 
executed  his  power,  and  his  hands  are  closed,  and  he  cannot  given,  rir.  that 
repeal  it.  our  law  is  to 

determine 
who  is  the  next  of  kin  within  this  statute ;  and  that  by  our  law  the  father  is  next  of  kin  to  his 
child,  tnde  3  Co.  in  Ratcliffe's  case,  and  Bro.  tit.  Achninistration,  47.    But  3  Salk.  aa.  feme 
covej-t  died  intestate;  administration  granted  to  her  next  of  kin;  husband  sues  for  a  repeal; 
prohibition  denied,  for  ordinary  could  not  grant  administration  to  any  but  the  husband. 

But,  notwithstanding  these  opinions,  it  is  now  agreed,  that  Latch.  67. 
the  ordinary  may  revoke  or  set  aside  an  administration  granted  ^y^^>  3  72- 
to  the  next  of  kin,  and  that  for  several  causes;  as,  if  they  forge  Ley  ^j  °' 
or  suppress  a  will ;  if  they  come  too  hastily  to  take  out  admini-  Keb.  846. 854. 
stration  within  the  fourteen  days;  if  they  go  beyond  sea;  be-  2  Keb.  63. 71. 
come  non  compos;  or  if  they  take  out  administration  without  Sid. 293.  370. 
security  to  account  and  exhibit  inventories ;  or,  if  there  be  a  ^  j^^,     * 
residuary  legatee;  and  may  in  general,  for  any  fraud  used  in  aStr.911. 
obtaining  it ;  for  it  would  be  absurd  to  allow  a  court  jurisdiction 
herein,  and  at  the  same  time  deprive  them  of  the  liberty  of 
vacating   and  setting  aside  an  act   of  their  own,   which  was 
obtained  from  them  by  deceit  and  imposition. 

13.  How  Jar  a  Repeal  makes  all  mesne  Acts  void. 

If  the  testator  makes  a  will  and  appoints  an  executor,  and  the  Greysbrook 
ordinary,  without  taking  notice  of  any  such  will,  grants  admini-  p""  ^^^* 
stration  to  J.  5.,   and  afterwards  the  executor  comes  in  and  ^  ^^  jg^j* 
proves  the  will,  such  executor  shall  regularly  avoid  all  mesne  ajon.  72. 

acts  Vent.  303. 
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acts  done  by  the  administrator ;  for  the  executor,  by  being  made 
(a)  And  there-  such,  had  an  (a)  interest,  which  the  ordinary  could  not  deprive 
foreifanexe-  him  of. 
cutor  sells  a 

term,  and  afterwards  refuses  before  the  ordinary,  and  administration  is  granted  to  J.  5.,  who 
likewise  sells  this  term  to  another,  the  first  vendee  shall  have  it    a  Lev.  183.  said  arguendo. 

Peckham's  But,   if  the  ordinary  grants  administration,   and  after  there 

case,  Plow.       appears  to  be  an  executor,    if  the  administrator   pays  debts, 
^79-  ,  4  Ehz.    legacies^  or  funeral  expences,  which  the  executor  ought  to  have 
brook"and^^^^  P^i^y  iri  trespass  against  him  by  the  executor,  he  shall  {b)  recoup 
Fox.    (b)  So,    so  much  in  damages, 
it  was  holden 

in  equity,  where  a  widow  possessed  herself  of  tlie  personal  estate  as  executrix  under  a  revoked 
will,  and  paid  debts  and  legacies,  but  had  no  notice  of  the  revocation,  that  she  should  be 
allowed  those  payments.   Chan.  Ca.  126. ;  but  ordered  the  leases  she  had  made  to  be  set  aside. 

Ro.  Abr.  919.  If  the  testator  makes  a  will,  and  thereof  appoints  A.  executor, 

16  Car.  I.  m  ^nd  afterwards  makes  a  second  will,  and  thereof  appoints  B,  exe- 

Gr^es  aiTd^^"  cutor,  and  A.  has  the  probate  of  the  first  will  granted  to  him,  by 

Weighara,  virtue  of  which  a  debtor  to  the  testator  pays  him  a  debt  without 

said  to  be  ad-  notice  of  any  second  will,  and  has  a  release  from  him ;  yet,  upon 

judged  by  the  ^/g  proving  the  second  will,  and  repeal  of  the  probate  of  the 

theTudgcs^in  ^^^^>  ^^  ^^V  compel  the  debtor  to  pay  the  money  over  again  ; 

Serjeants'  Inn,  for  though  this  be  a  particular  hardship,  yet  the  inconveniency 

in  an  action  would  be  much  greater,  to  allow  the  ordinary  to  make  any  other 

brought  by  B.  executor  than  whom  the  testator  had  made. 

against  such 

creditor.   [Comyns,  150.   But  see  3  T.  R.  125.  contra — where  the  authority  of  the  cases,  both 

in  Rolle  and  Comyns,  is  denied.    See  also  S.P.  Stephens  v.  Laugley,  Finch's  Rep^4o.    Vin. 

Abr.  tit.  Executors,  (M.  10.)  pi.  6.] 

Hill.  25  &  But  in  a  case  where  the  plaintiffs,  as  executors,  had  a  judg- 

a6  Car.  2.  be-  ment  against  the  defendant,  and  then  there  was  a  suit  in  tlie 
^^d^H  11  •  spiritual  court  before  the  same  judge,  who  granted  letters  of  ad~ 
Wray  in  B.  R.  ministration  to  the  plaintiff  to  repeal  them  ;  and  the  defendant 
(c)  That  an  therefore  prayed  that  execution  might  not  go  out  against  him 
appeal  sus-  till  the  matters  in  the  spiritual  court  should  be  determined ;  ihe 
fbrnier^sen-  ^^^^^  denied  it,  for  this  reason,  that  if  a  debtor  pay  money  on  a 
tence;  but  a  judgment  and  execution  to  one  who  is  executor  de  facto,  having 
citation  is  in  a  probate  under  the  seal  of  a  prerogative  court,  he  shall  never 
nature  of  a  be  forced  to  pay  it  again;  and  here  the  suit  to  repeal  the  admi^ 
harnTeffect  "'^^^^'^^^o"  being  before  the  same  judge  who  granted  it,  can  have 
till  there  be  "o  influence  only  from  the  time  of  the  judgment  of  repeal ;  but, 
judgment  on  (c)  if  it  had  been  before  the  delegates  by  way  of  appeal,  it  might 
it.  6  Co.  1 8.  b.  be  otherwise. 
Lev.  158. 
Raym.  224-    2  Lev.  90.  S.  P.  ^ 

6  Co.  18.  b.  It  is  clear,  that  if  the  ordinary  grants  administration  to  (d).  a 

Packman's  stranger,  and  he  is  cited  by  the  next  of  kin  to  have  it  repealed, 

Eliz  4?9.^  pending  which  suit  the  administrator  {e)  sells  the  goods,  and 

Moore,  396.  f^^"  ^^^  administration  is  repealed ;  that  in  this  case  the  sale 

S.  C.  is  good,  for  the  administrator  acted  under  a  lawful  authority, 

(rf)  So,  if  ad-  which  vested  the  absolute  property  of  the  goods  in  him;  and 

though 
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though  the  sale  had  been  fraudulent,  yet  it  could  not  be  avoided  mlniitration 
by  tlie  second  administrator ;  but  as  to  creditors  it  may.  by  the  ^^  comniitted 
n  Eli/    c   C  -^        -^  to  a  cretlitor, 

17  r.ii/.  c.  5.  and  alter  re- 

the  suit  of  the  next  of  kio,  he  shall  retain  against  the  rif^htful  administrator;  and  his 
>i'  the  goods,  even  pending  the  citation^  till  sentence  of  repeal,  stands  good.     Salk. 
38.  pi.  6.     Ld.  Raym.  CT4.     Com.  Rep.  96.  pi.  65.  per  Holt  C.  J.     (e)  But,  where  an  admi- 
nistrator released  to  a  creditor,  and  after  the  administration  was  revoked,  the  release  was 
hulden  void.     Brown.  51. 

So,  in  debt  for  rent,  where  on  the  pleadings  the  case  was,  Syms  and 
lessee  for  years  died  intestate,  and  administration  was  granted  of  Syms,  Raym. 
his  i^oods  to  A.,  who  assigns  this  term  to  B.,  who  assigns  to  C,  s*r*h^th^° 
wh(>  lors  to  the  reversioner;  afterwards  a  third  person  cites  „^e  ^J  Se. 

the  !  irator  before  the  ordinary  to  repeal  the  administration,  maine  and 

who  confirms  the  same;  then  the  third  person  appeals  from  that  Semaine. 
sentence  to  the  dean  of  the  arches,  where  the  sentence  is  avoided, 
and  administration  granted  to  the  appellant — whether  this  avoid- 
ance of  the  sentence  should  avoid  all  acts  done  by  the  admi- 
nistrator before  the  action  was  the  question ;  and  it  was  resolved, 
according  to  the  above  case,  that  it  should  not. 

But  after  the  administration  is  repealed,  the  authority  of  the  Barneburst 
adm'nistrator  is  determined;  and,  therefore,  if  he  obtains  judg-  and SirCharles 
ment  in  an  action  of  debt  on  a  bond  due  to  the  intestate,  and  yeh  8°"' 
then  the  administration  is  repealed,  he  cannot  proceed  to  execute  Brownl.  91. 
that  judgment;  if  he  doth,  the  party  will  be  discharged  upon  S.C. 
motion,  because  the  execution  erronice  emaiiavit^  for  he  had  no 
authority  but  by  virtue  of  u  commission  from  the  ordinary',  and 
when  that  was  d  d,  his  authority  ceascnl. 

So,  in  an  auu       ^ /a,  the  plain tifl' says,  that  E,  P.  died  in-  Turner  v. 

testate,  and  that  Davies,  the  now  defendant,  had  administered  Navies, 

his  goods,  and  that  some  of  the  money  came  to  the  plaintiff,  and  Jfod"6a  '^^ 

that  Davies,  as  administrator,  brought  trover  and  conversion  for  2  Keb.  668. 

the  money,  and  had  judgment  to  recover,  and  before  execution  S.C. 

sued,  the  administration  was  repealed  and  granted  to  another, 

and  that  notwithstanding  he  threatens  to  take  the  now  plaintiff 

in  execution,  upon  which  there  is  a  demurrer  ;  and  the  question 

was,   Whether,  seeing  the  trover  was  for  a  wrong  done  in  the 

administrator's  time,  and  for  which  he  might  have  declared  in 

his  own  name,  without  naming  himself  administrator,  and  shall 

pay  costs  if  it  goes  against  him,  whether  he  shall  not  take  out 

execution  after  the  administration  is  repealed  ?  and  the  whole 

court  held,  that  he  could  not ;  for  though  it  be  a  wrong  done  to 

the  administrator,  yet  when  the  money  is  recovered,   it  is  assets, 

and  the  second  administrator  must  be  put  to  another  action,  to 

recover  it  out  of  his  hands,  which  is  a  circuity  the  law  will  not 

allow. 

14.   What   Things  an  Executor  may  do  before  Prchate  of  the 

Will. 

An  executor  derives  all  his  interest  from  the  (a)  will;  and  as  off.  of  Exec, 
it  is  that  which  gives  him  a  right,  so  there  are  several  acts  which  33-   Godolph. 

he 
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144.  Ro.Abr.  he  may  do,  and  which  will  be  valid,  though  done  before  pro- 
917.  5  Co. 27.  bate;  for  though  the  spiritual  court  may  cbmpel  him  to  come  in 
S  Bufan^ad-  ^"^  prove  the  will,  or  renounce  the  executorship;  yet  this  is 
ministrafor  "  only  looked  upon  as  (b)  a  ceremony,  which  he  may  comply  with 
derives  his  after  several  acts  done  by  him. 
whole  autho- 
rity from  the  ordinary,  and  therefore  can  do  no  act,  unless  he  has  letters  of  administration 
granted  to  him.  Salk.303.  Skin.  87.  pi.  5.  (b)  That,  however,  proving  the  will  is  neces- 
sary, because  thereupon  an  inventory  is  to  be  exhibited,  and  other  acts  to  be  done,  which  are 
for  the  benefit  of  executors  and  legatees.    Hut.  30. 

Off.  of  Exec.         Therefore,  an  executor,  before  probate,  may  possess  himself 

23.  Godolph.    of  the  testator's  goods,  and  may  enter  into  the  house  of  the  heir 

144.    *  And.    ^jf  not  locked)  and  take  specialties  and  other  securities  for  money 

jj^7*  '      due  to  the  testator. 

Off.  of  Exec.         So,  an  executor,  before  probate,  may  pay  debts  and  legacies, 

33»  ^J^'.^S'^'  receive  debts,  make  acquittances  and  (c)  releases  of  debts  due  to 

a  release  given  *^^  testator,  and  take  releases  and  acquittances  of  debts  owing 

by  an  executor  by  the  testator. 

for  a  particular  purpose,  though  it  contained  general  words,  yet  was  holden  to  extend  only  to 

the  things  intended  to  be  released,  tfide  %  Lev.  214.    Morris  and  Wilford,  a  Mod.  108.     2  Jon. 

104.    a  Show.  46.  pi.  32.     3  Keb.  814.  840.  S.  C. 

Off.  of  Exec.  Also,  an  executor,  before  probate,  may  sell,  give  away,  or 
34'  dispose,  as  he  thinks  proper,  of  the  goods  and  cliattels  of  the 

testator. 
Off.  of  Exec.         So,  an  executor,  before  probate,  may  assent  to  a  legacy,  and 
^^'  such  assent  shall  vest  the  interest  in  the  legatee. 

Off.  of  Exec.  So,  if  a  bond  be  made  payable  to  the  testator,  with  a  certain 
34.  *  But  now  penalty,  that  it  shall  be  paid  by  such  a  day,  and  the  testator 
s  eSlwbnnc-  ^^^^  before  the  day,  the  principal  sum  must  be  paid  his  exe- 
ing  principal,  cutor  by  the  day,  although  he  did  not  prove  the  will  by  that 
interest,  and  day ;  otherwise  the  penalty  is  forfeited.  * 
costs  into 
court,  by  4  Ann.  c.  16.  J 13. 

Ro.Abr. 9 1 7.  Upon  this  foundation,  that  it  is  the  will  which  vests  an  in- 
Raym.  481.  terest  in  the  executor,  it  is  clearly  agreed,  that  an  executor  may, 
SaUt.  302.  before  probate,  commence  an  action  in  right  of  the  testator, 
Comb.  371.^  ^^^  ^^  cannot  declare  before  probate ;  for  without  producing 
(rf)  But  if  A.  his  letters  testamentary  he  cannot  assert  his  right  in  court ;  but 
be  arrested  at  as  soon  as  he  has  these,  the  impediment  is  [d)  removed  ab  initio, 
the  suit  of  an 

executor,  before  probate  of  the  will,  and  after  pay  money  to  a  stranger,  and  continue  two 
months  in  prison,  the  arrest  quoad  the  stranger  is  ill^al,  and  A.  bhall  not  be  adjudged  a  bank< 
rupt  from  that  time,  so  as  to  avoid  the  payment  made  to  the  stranger ;  for  though  the  arrest, 
as  to  the  executor  and  party,  is  lawful ;  yet  it  is  good  only  by  relation ;  but  no  such  relation 
shall  prejudice  a  third  person.  3  Lev.  57.  Duncomb  and  Walter,  Raym.  479.  Vent.  370. 
S.  C.     Skin.  22.  87.pl.  5.  S.  C. 

Humphreys  v.  [So,  it  hath  been  holden,  that  an  executor  may  file  a  bill  in 
^p™?^^^^*  equity  before  probate,  and  that  the  subsequent  probate  makes  the 
351  (^Pat-  ^^^^  ^  8^®^  one.  And  it  was  said  in  a  late  case  {e)  in  the  Ex- 
chequer, arguendo^  that  it  had  been  determined  by  that  court 
fii  about 
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about  three  years  ago,  that  it  was  sufficient  if  the  probate  were  trix,v.Panton, 

obtainerl  at  any  time  before  hearing.!  ^793*    ^^  thit 

•^  *  case  of  Patten 

V.  Panton,  to  a  bill  by  tl'"  i.i-.ituiflf  as  executrix,  for  an  nc<'"nif  of  mnnev  which  the  defend- 

ant  was  charged  with  i  ezzled  ;  and  that  certain  iised  by  the  plaintiff 

in  the  5  percmts.  niigh: i.l'erred  to  the  plaintiti';  the  ul  i  ,     aded  that  no  probate 

had  been  granted,  and  that  a  suit  wa«  depending  between  the  plaintiti  and  defendant  touch- 
ing the  rignt  of  the  plaintiff  to  probate.  The  court  iravo  no  jntiinnent  upon  the  argument,  and 
the  case  was  never  afterwards  moved. 

Also,  an  executor,  before  probate  of  the  will,  may  maintain  Off.  of  Exec, 
trespass,  [a)  trover,  or  detinue  for  the  goods  of  tlie  testator,  and  35-  8  Co.  144. 
declare  as  of  his  own  possession.  ^^^'  ^ro 

Car.  ao8.  aa;.  Salk.  302.  (a)  May  maintain  trover  in  his  qwn  name  before  the  seisure  of 
the  goods  or  the  probate  of  the  will.     Carth.  154.  per  Curiam. 

So,  where  a  reversion  for  years  comes  to  an  executor  from  his  Salk.  30a.     - 
testator,   ||he  may  avow  without  probate  for  the  rent  which  ac-  7  T.  R.  359. 
crued  after  the  testator's  death,  though  not  for  such  as  accrued 
before. 

So,  he  may  maintain  actions  upon   contracts  either  actually  Anon.  iVentr. 
made  with  him  subsequent  to  the  death  of  the  testator  ;  or  aris-  ^o9-   Bollard 
ing  by  implication  of  law,  as  assumpsit  for  the  goods  sold  by  him,  I'x.^^^ffg. 
or  for  money  due  to  the  testator,  and  received  by  the  defendant  Harris  v. 
after  the  testator's  death.  ||  Hanna,  Ca. 

temp.  Hardw. 
ao4.    Cockerill  v.  Kynaston,  4  T.R.  177.     Nicholas  v.  Killigrew,  i  Ld.  Raym.  436.    ToU. 
Executors,  48. 

So,  if  an  executor  be  entitled  to  the  next  presentation  to  a  Off.  of  Exec, 
church  which   becomes  void,  and  he  grant  it  to  another,  the  Si- 
grantee  may  maintain  a  quare  impedit  for  it,  without  producing 
the  probate  of  the  will ;  for  the  executor  himself,  before  probate, 
might  have  maintained  this  action  on  his  own  possession. 

(F)  What  Persons  are  entitled  to  Administration. 

PJEFORE  the  statute  of  West.  2.  c.  19.  the  ordinary  had  the  Raym. 497. 

absolute  disposal  of  intestates*  estates;  and  as  that  statute 
first  subjected  them  to  an  action  at  the  suit  of  creditors ;  so  from 
thence  they  found,  as  my  Lord  North  observes,  that  what  was 
before  very  beneficial  to  them  began  to  be  very  troublesome, 
which  obliged  them  to  put  the  administration  into  other  hands, 
taking  security  to  save  Uiem  harmless  from  suits. 

But  this  method  did  not  entirely  free  them  from   the  trouble  a  Inst.  397. 
they  had  before;  for  such  persons,  being  looked  upon  as  servants,  C0.Litt.133. 
or  attornies  to  the  ordinaries,  could  not  sue  for,  nor  gather  in  ^^'  ^^^'  9°^' 
the  intestate's  estate. 

But  they  were  eased  herein  by  the  statute  31  E.  3.  c.  11., 
which  enacts,  "  In  case  where  a  man  dieth  intestate^  the  ordi- 
"  naries  shall  depute  tlie  next  and  most  lawful  friends  of  the  dead 
"  person  intestate  to  administer  his  goods,  which  deputies  shall 

<<  have 
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."  have  an  action  to  demand  and  recover,  as  executors,  the 
"  debts  due  to  the  said  person  intestate  in  the  kin^s  court,  for 
"  to  administer  and  dispend  for  the  soul  of  the  dead,  and  shall 
"  answer  also  in  the  king's  court  to  others  to  whom  the  said  dead 
"  person  was  holden  and  bound,  in  the  same  manner  as  execu- 
"  tors  shall  answer.  And  they  shall  be  accountable  to  the  ordi- 
"  naries,  as  executors  be  in  case  of  testament." 

And  by  the  21  H.  8.  c.  5.  §  3.  i|"  In  case  any  person  die  in- 
"  testate,  or  the  executors  named  in  any  testament  refuse  to 
<«  prove  the  said  testament,  then  the  ordinary,  or  other  person 
*«  having  authority  to  take  probate  of  testaments,  shall  grant 
**  the  administration  of  the  goods  of  the  testator,  or  person  de- 
"  ceased,  to  the  widow  of  the  same  person  deceased,  or  to  the 
"  next  of  his  kin,  or  to  both,  as  by  the  discretion  of  the  same 
**  ordinary  shall  be  thought  good." — "  And  in  case  where  di- 
"  vers  persons  claim  the  administration  as  next  of  kin,  which  be 
"  equal  in  degree  of  kindred  to  the  testator  or  person  deceased  ; 
"  and  where  any  person  only  desireth  the  administration  as  next 
"  of  kin,  where  indeed  divers  persons  be  in  equality  of  kindred, 
"  as  is  aforesaid ;  in  every  such  case  the  ordinar}'  to  be  at  his 
*'  election,  and  liberty  to  accept  any  one  or  more  making  re- 
"  quest,  where  divers  do  require  the  administration.'*  §  4.  Or 
'•  where  but  one,  or  more  of  them,  and  not  all  being  in 
*'  equality  of  degree,  do  make  request,  then  the  ordinary  to  ad- 
**  mit  the  widow,  and  him  or  them  only  making  request:  or  any 
"  of  them,  at  his  pleasure."  |I 

Rayra.  498.  Hereupon  the  common  law  was  to  judge  who  were  the  bcM 

friends;  and  therefore  if  there  were  husband  and  wife;  in  de- 
fault of  them,  son  or  daughter;  in  default  of  them,  or  their 
children,  father  or  mother ;  in  default  of  them,  brothers  or 
sisters;  in  default  of  them,  or  their  children,  uncles  or  aunts; 
the  ordinary  was  compellable  to  grant  administration  to  them  in 
their  several  orders. 

Raym.  498.  But,  as  they  had  a  liberty  by  the  statute  of  granting  admini- 

stration to  the  wife  or  next  of  kin,  so  also  had  they  a  liberty, 
where  there  were  several  in  an  equal  degree  of  kindred,  to  pre- 
fer whom  they  pleased,  which  liberty  they  made  use  of  on  pre- 
tence of  avoiding  confusion,  and  was  a  matter  of  great  advantage 
to  their  jurisdiction ;  for  hereby  they  chose  him  that  was  most 
obsequious  to  them  ;  and  when  they  called  him  to  account,  upon 
pretence  of  bestowing  the  overplus  for  the  good  of  the  deceased's 
soul,  (a  device  in  those  popish  times  to  make  profit  for  the 
clergy,)  they  disposed  of  the  overplus  as  their  own. 

(a)  Hob.  83.  But  it  came  afterwards  to  be  solennily  (a)  resolved,  that  the 

191.  Cro.  ordinary,  after  administration  granted  by  him,  could  not  com- 
•  ^^'  *°^*  pel  the  administrator  to  make  distribution ;  and  it  being  very  un- 
reasonable that  one  person  should  run  away  with  the  whole  per- 
sonal estate,  though  there  were  several  others  in  equal  degree  of 
kindred  with  him;  this  mischief  was  remedied  by  the  22  &  23 
Car.  2.  c.  10.,  which  allows  all  those  who  are  in  equal  degree  to 

come 
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come  in  for  a  distributive  simre,  though  one  only,   or  though  a 
crotlitor  or  stranger  takes  out  achnijustration. 

It  seems  to  have  been  always  holden  (a\  that  the  husband  was  4  Co.  51.  b. 
entitled  to  admiinstration  as  best  friend   to  his  wife,  within  the  p'^"^*.'*  ^^^' 
words    of   the  statute  3  i  E.  3.  st.  i.  c  1 1. ;    but    there    being  Cro.Car.io6. 
some  doul>t,  whether  since  the  statute  of  22  &  23  Car.  2.  c.  10.,  Show.35x.Sui. 
he  was  not  obliged  to  make  distribution  amongst  the  rest  of  her  409.  [(«)  ThU 
kindred,  it  was  thought  proper  to  settle  this  matter  by  a  subsc-  <^^xclusivc  npht 

^1»^"^1^^'-  hanVto'ad- 

minister  to  his  wife  is  controverted  by  some.  Cro.  Car.  io6.  Otlicrs  concci^*e  him  entitled 
within  the  equity  of  the  stat.  ar  H.  8.  whereby  the  ordinary  is  directed  to  crant  administra- 
tion of  the  husband's  effects  to  the  wife,  or  next  of  kin,  or  to  either.  Vin.  Al)r.  tit.  Exe- 
cutors, (K.)  pi.  4.  Moore,  871.  Others  support  his  claim,  by  the  statute  of  31  E.3.  not  as 
described  eo  nomine  in  that  statute,  but  as  comprehended  within  its  general  provision,  x  Salk.'jd. 
Vin.  Abr.  tit.  Executors,  (E.)(KJ  nl.  ^.(M.  9.)  pi.  a;.  1  Show.  327.  i  P.  VVms.  344.  Felti- 
place  V.  G()r;;es,  i  Ves.  jun.  9.  Otliers  hold,  and  junont;  them  is  Lord  Cliancelior  Lou^hhorovs^h^ 
(Watt  V.  Watt,  3  Ves.  246.)  that  the  huslKintI  is  entitled  at  common  law,  jure  vimiti,  and  tliat 
his  right  is  not  derived  from  any  of  the  statutes,  but,  on  the  contrary,  tliough  it  derives  sujh 
I>ort  from  them,  it  exists  independently  on  them  all.  Com.  Dig.  tit.  Adinnii^^trator,  (B.  6) 
2  Bl.  Comm.  515.    4  Co.  516.    Ro.  Abr.  tit.  Executor,  (K>] 

And  accordingly  by  tlic   29  Car.  2.  c.  3.  {  25.  it  is  enacted, 
*'  That  neither  the  said  statute  22  &  23  Car.  2.  c.  10.,  nor  any 

thing  therein  contained,  shall  be  construed  to  extend  to  the 
'*  estates  of  feme  coverts  that  shall  die  intestate  (^),  but  that  f(A)  For  a 
"  their  husbands  may  demand  and  have  administration  of  their  *^'"'*^  covert 
"  rights,  credits,  and  other  personal  estates,  and  recover  and  wilfwitluhe 
"  enjoy  the  some  as  they  might  have  done  before  the  making />f  consent  of  ht*r 
"  tlie  said  act.**  husband,  and 

in  such  case, 
he  cannot  be  entitled  to  administration.     K.  v.  Bettesworth,  a  Str.  1112.     M;u"shall  v.  Frank, 
Pr.  Ch.  480.     Gilb.  Eq.  Rep.  143.    S.  C.     He  may,  indeed,   administer  to  her  notwithstaml- 
ingawill,  if  she  have  power  to  dispose  only  of  part  of  her  prooerty.     R.  v.  Bettesworth, 

2  Str.  891. In  case  of   the  husband's  death  after  the  wife,  tlie  administration  must  be 

granted  to  his  next  of  kin.  Squib  v.  Wynn,  P.  Wms.  378.  Bacon  v.  Bryant,  11  Vin.  Abr. 
tit.  Executors,  (K.)  pi.  25.  Humphrey  v.  Bullen,  id.  pi.  26.  Elliott  v.  Collier,  3  Atk.  si^- 
I  Ves.  15.     I  WiU.  168.    Bouchier  v.  Taylor,  Hargr.  Law  Tracts,  473.     7  Br.  P.C.  414.] 

Also,    since   the  statute  22&23  Car.  2.  ^c.  10.  the  ordinary  Sid.  179. 
may  grant  administration  to  the  wife  or  next  of  kin,  at  his  elec-  Raym.93. 
tion,  but  then  she  must  have  her  distributive  share:  also,   the  o^^*^^'* 
ordinary  may  grant  administration  qiuxid  part  to  the  wife,  and  ^  Danv.  407. 
as  to  the  other  part  to  the  next  of  kin ;  in  which  case  neither  can  pi.  i.    Holt, 
complain,  since  the  ordinary  need  not  have  granted  any  part  of  42.  pi.  r. 
the  administration  to  the  party  complaining. 

II  Although  a  feme  covert  be  entitled  to  the  administration,  yet  TolLExors.91. 
she  cannot  administer  without  her  husband's  permission,  because  v?J^f,[!*jh' 
he  is  required  to  enter  into   the  administration  bond,   which  Exetutors.(k) 
she  is  incapable  of  doing.     If  it  can  be  shewn  by  affidavit,  that  Com.  Dig.  tit. 
the  husband   is  abroad,   or  otherwise  incompetent,  a  stranger  Administra- 
niay  join  in  such  security  in  his  stead.     In  eidier  case  the  ad-  ^*^-  v^)     j 
ministration  is  committed  to  her  alone,    and  not  jointly  with  ^        ^*Salk. 
her  husband  ;  else,  if  he  should  survive  her,  he  would  be  admi-  21.    Sty.  75. 
nistrator,  contrary  to  the  meaning  of  the  act. 

If  it  were  committed  to  them  jointly,  during  coverture  only,  it  i  SaIk.^;o6. 
Vol.  III.  li      ^  n4hi,  ^"*-'^^i^»^' 
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might,  perhaps,  be  good,  because,  if  committed  to  the  wife  alone, 
the  husband,  for  such  period,  may  act  in  the  administration  with 
or  without  her  assent;  and  therefore  the  effect  of  the  grant  seems 
in  either  case  the  sanie.|| 

If  there  be  grandfather,  father,  and  son,  and  the  father  die 
intestate,  the  son  shall  have  the  administration,  and  not  the 
grandfather,  though  they  be  both  in  equal  degree  («),  as  to 


a  Vern.  125. 

said  arguendo. 

[(«)  For  the 

proximity  of^_  Hearness  of  kindred 


degree  is 

oned  according  to  the  civilians. 


Pr.Ch.593.    aVes.ai5.] 


{b)  Black- 
borough  V. 
Davis,  1  P. 
Wms.  40. 
Woodroffe  v. 
Wickworth, 
Pr.Ch.5a7. 

Crokev.Watt, 
a  Vcm.  124' 
Show.  P.  C. 
108. 

Bac.  Elm.  80. 
I  Salk.  38. 

Pierce  v. 
Parks,  I  Sid. 
a8i.    Thomas 
V.  Butler, 
1  Ventr.  219. 
Plowd.  278.  a. 


Manning  v. 
Napp,  I  Salk. 
37.   Jones  V. 
Goodchild, 
3P.Wnis.  33. 
See  Dougl. 
543. 


[If  there  be  neither  father  nor  son  of  the  intestate,  the  next  in 
succession  are  [h)  brothers  and  grandfathers :  these  are  followed 
by  (c)  uncles,  or  nephews,  and  the  females  of  each  class  respec- 
tively, who  must,  as  equally  near,  take  ^^rr  capita^  and  not  pa' 
stirpes ;  and  lastly,  cousins. 

(c)  Durant  v.  Prcstwood,  i  Atk.  454.    Loyd  v.  Tench,  a  Ves.  a  15. 

A  brother  of  the  half  blood  shall  exclude  an  uncle  of  the 
whole  blood,  for  the  half  blood  are  of  the  kindred  of  the  intes- 
tate ;  and  the  ordinary  may  grant  administration  to  the  sister  of 
the  half,  or  brother  of  the  whole  blood  at  his  discretion. 

If- none  of  the  kindred  will  take  the  administration.  It  m.iy  Ik* 
granted  to  a  creditor. 

If  the  executor  refuse,  or  die  intestate,  the  adminisiraiion  is 
to  be  granted  to  the  residuary  legatee,  in  exclusion  of  the  next 
of  kin. 

In  defect  of  all  these,  the  ordinary  may  commit  adminis- 
tration, as  he  might  have  done  before  the  statute  of  Edw.  3.,  to 
such  discreet  person  as  he  approves  of,  or  may  grant  letters  ad 
colligendum  bona  dcfimcti. 

If  a  bastard,  (who  hath  no  kindred,  being  nuUius  filius,)  or 
any  one  else  that  hath  no  kindred,  die  intestate,  and  without 
wife  or  child,  it  hath  been  formerly  holden,  that  the  ordinary 
could  seize  his  goods,  and  dispose  of  them  to  pious  uses:  but  the 
usual  course  now  is,  for  some  one  to  procure  letters  patent,  or 
other  authority  from  the  king,  and  then  the  ordinary  of  course 
grants  administration  to  such  apjx)intee  of  the  crown.] 


{d)  Whether  a 
person's  giving 
security  and 
an  entry  in 
the  registry  of 
the  adminis- 
tration, be 
sufficient  with- 
out taking  out 
letters  of  ad- 
ministration, 
vide  Show. 
406.  &c. 
(e)  4  Mod. 
15. 


(G)  In  what  (r/)  Manner  the  Ordinary  may  grant 
Administration  ;  and  herein  of  granting  it  to 
one  or  more,  or  for  a  particular  Thing. 

HTHERE  hath  been  some  (c)  doubt  whether  the  ordinary  could 
grant  administration  to  one  during  the  absence  of  the  per- 
son appointed  executor.  The  reasons  offered  against  it  were, 
that  his  authority  herein  was  entirely  regulated  by  the  statutes, 
which  mention  no  such  administrator;  that  creditors  would  be 
put  to  great  hardships,  in  being  obliged  at  their  peril  to  take 
notice  of  the  return  of  such  absent  oerson,  which  determining 

the 
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the  authority  of  the  athiiinistrator  would  put  tlioni  under  a  neces- 
sity of  commencing  tlicir  actions  a-new,  which  wouhl  be  great 
delay  and  expence  to  them :  but  notwithstanding  these  reasons, 
it  is  now  clearly  («)  agreed,  that  the  ordinary  may  grant  admi-  (0)5  Co.  9. 
nistration  durinc  the  absence  of  another,  and  that  for  the  same  Sid.  185.  Keb. 
reasons  for  which  he  may  grant  administration  during  the  non-   jR^^^^bV'^ 
age  of  an  infant  cxtxjutor,  or  one  entitled  to  administration ;  for  jf  the  person! 
without  this  power  the  inconveniency  to  creditors  would  be  much  cntitleU  to  atl- 
greater,  in  that  there  would  be  no  person  against  whom  they  ministration 
could  commence  their  actions,  nor  any  one  to  take  care  of  the  !„  prison^or' 
deceased's  estate  or  effects.  beyon<l  sen, 

the  ordinnry 
may  grant  administration  to  another,  for  which  is  cited  34  H.  6.  14.;  ^  ride  Salk.49.  pi.  ir. 
See  3  Salk.  23.     a  Ld.  Raym.  107 1.     6  Mod.  304.    Lutw.  34a.  S.  P.  admitted. 

II  And  by  the  stat.  38  G.  3.  c.  87.  "  if  at  the  expiration  of 
"  twelve  calendar  months  from  the  death  of  any  testator,  the 
"  executors  or  executor  to  whom  probate  of  the  will  shall  have 
"  been  granted,  nre  or  is  then  residing  out  of  the  jurisdiction 
"  of  His  1^'  courts  of  law  and  equity,  it  shall  be  lawful 

"  for  the  L.^.  .  ...iiicai  court,  which  hath  granted  probate  of 
'*  such  will,  upon  the  application  of  any  creditor,  next  of  kin, 
''  or  legatee,  grounded  on  an  affidavit  therein  mentioned,  stating 
'*  the  nature  of  his  demand,  and  the  absence  of  the  executor,  to 
"  grant  such  special  administration  in  the  form  therein  set  forth."  || 

Also,  there  appears  to  liave  been  some  doubt  whether  the  Moore,  606.; 

ordinary  could  grant  administration  paidcnte  lite  of  a  will ;  and  RobinN  case, 

in  Moore  it  is  said,  senible  per  Cur.  that  he  could  not.  1?"^  I"  *  S**^'"^- 

^  6j>.,  It  seems 

to  be  taken  for  granted,  that  there  may  be  an  administrator  pendente  lite  of  a  wdl ;  fi)r  there 

the  question  was,  whether  such   an  administrator  was  liable  to   an  action ;  and  said  to  be 

clearly  agreed,  that  he  was,  for  that  he  was  fully  administrator  for  the  time.     Fide  ivfra. 

And  in  Cartheto  it  is  reported  as  the  opinion  of  the  court,  Frederick  v. 
that  administration  pendente  lite  concerning  a  will,  is  utterly  Hook,Caiili. 
void,  and  a  difference  there  taken,  where  there  is  a  controversy  ^^^' 
in  the  spiritual  court  concerning  the  right  of  administration,  and 
where  it  is  concerning  a  will ;  for  in  the  first  case  an  adminis- 
tration granted  pendente  lite  is  good ;  but  it  is  otherwise  where 
the  controversy  is  concerning  a  will,  for  he  who  comes  in  under 
a  will  shall  avoid  all  that  which  an  administrator  can  do. 

But  this  matter  came  fully  to  be  considered  in  a  late  case,  in  Mich.  1731. 
which  it  was  determined,  that  the  ordinary  may  grant  adminis-  between  Wol- 
trtLtion  pendente  lite  of  a  will,  and  that  it  dependSl  on  the  same  ^^^^"^.^"jp 
reasons  by  which  he  is  enabled  to  grant  administration  durante  ^Vms.  576. 
minoritate  or  absentia,  Fitzgib.  aoz. 

Barnard.  K.  B.  423.  a  Str.  917.  jjBut  the  jurisdiction  of  a  court  of  equity  to  protect  the 
property  by  the  appointment  of  a  receiver  pending  a  litigation  for  probate  or  administration 
in  tne  ecclesiastical  court,  is  not  ousted  by  this  power  in  that  court  to  grant  administration 
pendente  lite.  King  v.  King,  6  Ves.  171.  Atkinson  v.  Henshaw,  ^  Ves.  &  Beam.  85.  Ball  v. 
Oliver,  id.  96.  Gallivan  v.  Evans,  i  Ball  &  Beat.  191.  Phipps  v.  Steward,  t  Atk.  285.  Will* 
v.  Rich,  1  Atk.  285.  But  Knight  v.  Duplessis,  i  Ves.  2,^5  >  and  Richards  v.  Chave,  1 2  Ves.  462. 
contr,\\  {Lis  pendens  about  the  will  is  a  good  return  to  a  mandamus  to  grant  a  probate,  Andr. 
366.  or  adininistratiou.    4  Burr.  2295.    1  Bl.  Rep.  640.] 

I  i  2  llThe 
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Adair  V.  Shaw,       |j  The  authority  conferred  by  letters  of  administration  pciKkntr 

iSch.&Lefr.  nif,  js -merely  to  collect  the  eifects  and  to  pay  debts.     Such  an 

'^^^'  administrator  has  nothing  to  do  with  the  will;  he  is  only  to 

hand  over  the  assets  to  the  person  entitled,  or  to  dispose  of  them 

pursuant  to  the  directions  of  a  court  of  equity.     He  has  no 

authority  to  pay  legacies ;  though,  if  paid  bond  Jide^  a  court  of 

equity  will  allow  him  for  it.|| 

Adams  v.  The  ordinary  may  grant  administration  to  two,  or  more,  and 

Buckland,        if  one  of  them  dies,  yet  the  administration  does  not  cease;  for  it 

aVern.514.      jg  „Q|.  Y\\ic  a  letter  of  attorney  to  two,  where  by  the  death  of  one 

Hudson/ca.     the  authority  ceases ;  but  it  is  rather  an  office,  and  administrators 

temp.  Talb.      are  enabled  to  bring  actions  in  their  own  names,  for  they  come 

127.    Eyre  V.  j^  the  place  of  executors,  and  therefore  the  office  survives. 

Countess  of 

Shaftesbury,  %  P.  Wms.  lai. 

Ro.  Abr.  908.        Also,  the  ordinary  may  grant  administration  as  to  a  particular 
Salk.36.  pi.  a.  thing  or  place  to  one,  and  so  of  another  part  of  the  intestate's 
estate  to  another ;  but  he  cannot  grant  several  administrations 
for  one  and  the  same  thing;  as,  if  the  intestate  leaves  a  bond- 
debt  of  100/.,  or  a  horse,  Sfc. ;   for  these  things  being  entire 
things,  it  would  be  absurd,  that  two  persons  should  have  a  right 
to  them. 
Com.  Dig.  tit.        II  Administration  may  be  also  granted  on  condition,  as,  where 
Administrator  ^  former  grantee  is  outlawed,  and  in  prison  b^ond  sea,  it  may 
Abr.  tit.  ^c  committed  to  another,  but  so  as  if  the  first  grantee  shall 

Executors.(D)  return,  he  shall  be  entitled  to  administer. 

pl-a-  By  St.  55  G.  3.  c.  184.  $38.  "  no  ecclesiastical  court  or  per- 

"  son  shall  grant  probate  of  the  will  or  letters  of  administration 
"  of  the  estate  and  effijcts  of  any  person  deceased,  without  first 
"  requiring  and  receiving  from  the  person  or  persons  applying 
"  for  the  probate  or  letters  of  administration,  or  from  some  other 
"  competent  person  or  persons  an  affidavit,  or  solemn  affirmation 
"  in  the  case  of  Quakers,  that  the  estate  and  effects  of  the  de- 
"  ceased  for  or  in  respect  of  which  the  probate  or  letters  of 
"  administration  is  or  are  to  be  granted,  exclusive  of  what  the 
"  deceascil  shall  have  been  possessed  of  or  entitled  to  as  a  trustee 
*'  for  any  other  person  or  pei*sons,  and  not  beneficially,  but 
"  including  the  leasehold  estates  for  years  of  the  deceased, 
"  whether  absolute  or  determinable  on  lives,  if  any,  and  with- 
"  out  deducting  any  thing  on  account  of  the  debts  due  and 
"  owing  from  the  deceased,  are  under  the  value  of  a  certain 
"  sum  to  be  therein  s|>ecified,  to  the  best  of  the  deix)nent*s  or 
"  affirmant's  knowledge,  information,  and  belief,  in  order  that 
"  the  proper  and  full  stamp  duty  may  be  paid  on  such  probate 
"  or  letters  of  administration ;  which  affidavit  or  affirmation 
"  shall  be  made  before  the  surrogate  or  other  person  who  shall 
"  administer  the  usual  oath  for  the  due  adminii-tration  of  the 
"  estate  and  eflects  of  the  deceased." 

The  affidavit,  which  is  in  the  2d  section,  states  the  nature  of 
the  demand  upon  the  estate,  that  the  only  executor  capable  of 
actifig  is  out  of  the  jurisdiction,  and  that  the  deponent  is  desirous 

of 
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of  cxhibiliiifr  a  bill  in  ccjuity,  for  the  purpose  of  being  paiil  his 
•  I^Muand  out  of  the  a^isets. 

By  the  form  of  the  adminiiitration,  as  prescrilnxl  in  the  4th 
section,  it  is  directed  that  the  party  shall  be  administrator  for 
the  purpose  of  becoming  a  party  to  a  bill  or  bills  to  be  exhibitctl 
;igainst  him  in  any  of  his  Majesty's  courts  of  ecjuity,  and  to  carry 
the  decree  or  decrees  of  any  of  the  said  courts  into  effect,  but  no 
further  or  otherwise. 

By  §  4.  "  it  shall  be  lawful  for  the  court  of  equity  in  which 

**  such  suit  shall  l)c  depending,  to  appoint  (if  it  shall  be  needful) 

"  any  persons  or  person  to  collect  in  any  outstanding  debts  or 

"  effects  due  to  such  estate,  and  to  give  discharges  for  the  same, 

such  |x»rson  or  persons  giving  security  in  the  usual  manner 

'  I  Inly  to  account  for  the  same." 

B}  §  5.  it  is  provideil,  that  "  if  the  executors  or  executor 

capable  of  acting  as  such,  shall  return  to  and  reside  within 

ilie  jurisdiction  of  any  of  the  said  courts  pending  such  suit, 

>nch  executors  or  executor  shall  be  made  party  to  such  suit, 

md  die  costs  incurred  by  granting  such  administration,  and 

i)y  proceeding  in  such  suit  against  such  administrator,  shall 

**  be  paid  by  such  persons  or  person,  or  out  of  such  fund  i\&  the 

"  court  where  such  suit  is  depending  shall  direct." 

The  administration  under  this  statute  being,  not  for  a  limited- Taynton  v. 
time,  but  for  a  limited  pur^wse,  must  continue  until  that  purpose  S^p"^J'.''  ^ 
l>e  effectually  answerecl.     It  does  not  cease  immediately  U})on  two  iiij''cs' 
the  return  or  death  of  the  executor;  for  then  the  suit  would  against  Lord 
abate,   to  which  the  act  requires  that  the  executor  returning  AivatUet/C.J. 
shall  be  made  a  party.     The  substitution  must  be  entirely  made,  ^  5,^**^^'^*^* 
the  administrator's  accounts  settled,  and  his  expences  satisfied,    ^^  *  "^    ^' 
before  his  connexion  with  the  suit  is  determined.  || 


(H)  What  shall  be  deemed  the  Testator's  Personal 
Estate,  or  Assets  in  the  Hands  of  the  Executor : 
And  herein, 

I .   ly/tat  shall  be  such  an  Interest  vested  in  tkt  Testatory  as  shall 
go  to  his  Executors, 

A  LL  the  personal  estate  whereof  the  testato  died  posscssea,  Off.  of  Exec 
'^  whether  it  consists  in  chattels  real,  as  leases  for  years,  mort-  5»-  OoJoipli, 
gages,  Sfc,  or  chattels  personal,  as  household  goods,  money,  ^'^^^^  •  ^k^V 
cattle,  Sfc,  (the  first  of  which  the  civil  law  distinguisheth  by  the  hands  of  the 
name  of  immoveable  goods,  the  latter  of  moveable,)  bdong  to  heir,  vidcui. 
the  executors,  and  are  {a)  assets  in  their  hands  for  payment  of  Heir  and  An- 
the  testator's  debts  and  legacies.  cestor. 

And  as  the  executor  represents  the  testator  as  to  his  personal  Off.  of  Exec, 
estate,  therefore,  let  the  value  of  the  thing  be  ever  so  inconsider-  57i  5*- 
able,  yet  the  executor  shall  have  the  same  interest  as  the  testator 
had  in  it ;  as,  if  the  testator  hatl  dogs,  ferrets,  4"c.,  tliey  belong 
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to  the  executor;  and  if  taken  from  him,  tlie  law  gives  him  the 

same  remedy  which  the  testator  had. 
Off.  of  Exec.         Also,  he  hath  the  same  interest  in  an  apprentice  {a)  which  the 
95.  vide  tit.      testator  had,    and   shall  be  bound  according  to  his  testator's 
Master  and       covenant,  to  provide  for  such  apprentice,  ^c, 

(«)  II  But  qu,  the  contract.  In  regard  to  instruction,  being  in  its  nature  merely  personal,  and  dying 
\vith  the  master.  Baxter  v.  BurfieUl,  a  Str.  1266.  Pearce  v.  Chamberlain,  a  Ves.  35.  See  also 
St.  ^zG.^,  c.  57.,  which  empowers  two  justices  upon  application  within  three  months  after 
the  master's  decease,  to  order  apprentices  with  whom  no  more  than  five  pounds  have  been 
paid  at  binding,  to  serve  out  the  remainder  of  their  time  with  the  widow,  son,  daughter, 
brother,  sister,  executor,  or  administrator  of  such  master,  they  having  lived  with  and  been 
part  of  his  family  at  the  time  of  his  death.  But,  though  the  apprentice  be  not  strictly  trans- 
missible, yet,  if,  with  the  consent  of  all  parties  and  his  own,  he  continue  with  the  executor, 
it  is  a  continuation  of  the  apprenticeship,  provided,  in  the  case  of  a  trade,  it  be  of  the  same 
species.  K.  v.  Stockland,  Dougl.  70.  R.  v.  Bridgford,  a  Str.  1115.  The  assets  are  liable  oa 
tlie  master's  covenant  to  maintain  the  apprentice,  Cro.  El.  $53-  i  Sid.  ai6.  i  Salk.  66. ;  but 
justices  of  the  peace  have,  generally  speating,  no  authority  to  order  an  executor  to  maintain 
an  apprentice;  for  such  a  jurisdiction  would  prevent  his  insisting  by  a  plea  of  f)/<*nt'  admimi- 
/mt77  on  a  deficiency  of  assets  as  an  exemption.  Carth.  231.  x  Show.  405.  It  was  said  by 
Jlo/t  C.  J.  that,  by  the  custom  of  Loiuiouy  the  executor  is  bound  to  put  the  apprentice  to 
another  master  of  the  same  trade,    i  Salk.  66.|I 

Off.  of  Exec.         So,  of  a  debtor  in  execution  at  the  suit  of  the  testator,  he  has 
4*'  an  interest  in  the  body,  which  is  a  pledge  for  the  debt,  and  the 

j)risoner  cannot  be  discharged  without  the  concurrence  of  the 

executor. 
St.  j8  Ann.  ||  So,  the  testator's  interest  in  his  literary  property  may  devolve 

c.  10.  15  G.  3.  upon  the  executor  pursuant  to  several  statutes. 
C.53.    8G.  a.      '  ^ 

C.13.    7G.3.C.38.    17G.3.  C.57. 

St.ai  Ja.  I.  So  may  the  testator's  interest  in  a  patent  granted  to  him  for 
*^'3-  the  invention  of  a  new  manufacture  within  the  realm.  |( 
Off.  of  Exec.  And  as  the  Jaw  lays  the  burden  of  performing  the  testator's 
^^  h°'k^^^*  ^^'^  ^"  ^^^^  executor,  and  for  that  purpose  gives  him  the  personal 
9»i.  o  .a  5.  egtjitej  gQ  i|.  supposes  and  vests  the  interest  in  him  before  he  has 
actually  reduced  the  goods  into  his  possession,  and  therefore  all 
(A)  And  there-  the  testator's  personal  estate,  how  remote  soever  situated,  is  (b)  as- 
fore  where  the  sets  in  the  hands  of  the  executor. 

jury  found 

assets  in  Irclandy  it  was  holdcn  surplusage ;  and  that  if  the  executor  hath  goods  in  any  part  of 
the  world,  he  shall  be  charged  with  them.  6  Co.  47.  a.  ||In  Bligh  v.  Darnley,  a  P.  Wras.  6aa. 
the  Master  of  the  Rolls  doubted  whether  a  leasehold  estate  in  Scotland  could  be  looked  upon 
as  personal  estate  in  England^  though  he  admitted  that  such  an  estate  in  Ireland  might  be  so 
considcrcil.jj  [An  estate  in  the  plantations  is  testamentary,  and  assets  to  pay  debts.  Noell 
y.  Robinson,  a  Ventr.  358,]  —  But,  if  an  executor  lives  in  London^  and  his  testator  hath  goods 
in  Bmtoly  though  the  executor  hath  such  an  immediate  possession  of  those  goo{ls,  that  he  may 
luaintain  trover  for  them  in  his  own  name,  and  the  damages  recovered  shall  be  assets  in 
his  hands;  yet,  if  he  doth  not  recover  so  much  as  the  goods  are  reallv  worth  (if  there  be  wo 
default  in  him^,  he  shall  answer  for  no  more  than  he  recovers;  and  if  the  goods  are  perish- 
able, and  are  impaired,  without  any  default  in  him,  either  to  preserve  them,  or  to  sell  them 
at  the  full  value,  he  shall  not  answer  for  the  first  value,  but  may  give  that  matter  in  evidence 
to  discharge  himself;  but,  if  he  neglects  to  sell  the  goods  at  a  good  price,  and  afterwards 
they  arc  taken  from  him,  there  the  value  of  the  goods  shall  be  assets  in  his  hands.  6  Mod.  181. 
ruled  in  evidence  by  Holt  C.  J.  ||If  an  executor  hath  a  lease  for  years  of  land  of  tlie  value  of 
ao/.,  but  rcuderint;  rent  of  10/.  a-ycar,  it  is  assets  in  his  hands  only  for  10/.  over  and  above 
the  rent.    Cro.  El.  712.II  ^ 

But 
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But  debts  due  to  the  testator,  whether  by  bond,  statute,  judg-  oiK  of  Exec, 
nient,  the  arrears  of  rent,  <!5r.,  are  not  assets  till  they  are  re-  65.  Owen,  36. 
covereil  by  the  executor,    but  only  choses   in   action  ;    yet,   if 
executor  releases  the  debt,  he  releases  the  action,  and  is  answer- 
able to  the  value. 

Also,  as  to  chattels  real,  such  as  an  interest  for  years  in  ad-  Oft*,  of  Exec 
vowsons,  commons,  fairs,  houses,  lands,  markets;  these,  though  ^^' 
they  go  to  the  executor,  yet  is  not  the  iX)ssession  in  him  till  he 
lias  actually  entered ;  but  a  lease  for  years  of  tithes  is  deemed 
to  be  in  the  actual  possession  of  the  executor,  because  of  this 
there  can  be  no  entry. 

II  But,  if  the  lease  be  of  a  rectory,  consisting  not  only  of  tithes,  Ofil  of  Exec, 
but  also  of  glebe  lands,  then  it  appears,  that  the  executor  is  not  ^^9- 
in  possession  of  the  tithes,  unless  he  enter  upon  the  lands.  || 

And  as  the  executor's  interest  vests  immediately  upon  the  Dyer,  no. 
death  of  the  testator,  so  it  hath  been  always  holden,  that  an  3(>7'  »•  5  Co. 
executor  or  admijiistrator  may  bring  trespass  for  goods  taken  |?*,  ^"•'" 
away  after  the  testator's  death,  though  before  probate  or  adminis-  Comb.  451. 
tration  granted,  and  that  tlieir  interest  shall  have  relation  to  the  R.  v.  Stone, 
time  of  his  decease.  6  T.  R.  195 . 

Doe  V.  Porter,  3  T.  R.  13. 

But  the  absolute  property  of  the  goods  must  have  been  vested  Dccring  v. 
in  the  testator,  so  as  to  entitle  the  executors,  or  to  make  them  Torrington, 
assets  in   their  hands ;   and,  therefore,  if  the  testator  takes  a  ^  ^^*  ^9- 
bond  for  another  in  trust,  and  dies,  this  is  not  assets  in  the 
hands  of  his  executor.     So,  if  the  obligee  assigns  over  a  bond, 
and  (a)  covenants  not  to  revoke,  and  dies,  that  bond  is  not  («)  Where 

assets  in  the  hands  of  the  executor  of  the  obligee.  &>^^  remain 

°  assets,  not- 
withstanding a  fraudulent  bill  of  sale  of  them.    Cro.  Eliz.  405.  [And  as  to  creditors,  see 
Btat.  13  Elir.  c.  5.,  and  ante.] 

So,  where  an  executor  pleaded,  that  he  had  rie7is  in  scs  inains^  Cro.EHz.23. 
but  certain  goods  distrained  and  impounded ;  it  was  adjudged, 
that  they  were  not  assets  to  charge  him. 

The  testator  pawned  his  goods,  and  the  executor  redeemed  Kcilw.  63. 
them  with  his  own  money,  and  retained  them  till  he  was  satis- 
lied  ;  and  it  was  adjudged,  that  he  might  retain  them,  the  pro- 
perty being  altered  by  payment  to  the  value,  and  that  they  were 
not  assets. 

[If  an  executor  renew,  he  shall  account  for  the  new  lease  as  Anon,  a  Ch. 
well  as  the  old,  for  the  benefit  of  the  creditors.  Ca.  208. 

If  a  man  devise  land  to  be  sold,  neither  the  money  thereof  St.  21  H.  8. 
coming,  nor  the  profits  thereof  for  any  time  to  be  taken,  shall  ^•-5-  y5' 
be  accounted  as  any  of  the  goods  and  chattels  of  such  person 
deceased. 

But,  if  a  man  devise  lands  to  be  sold  by  one  for  payment  of  1R0.Abr.92c. 
his  debts  and  legacies,  and  make  the  same  person  his  executor; 
the  money  made  by  such  person  upon  the  sale  of  the  land  shall 
be  assets  in  his  hands. 

But  otherwise  it  is,  where  the  land  is  devised  to  be  sokl  by  the  Id.  Ibid.    But 
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it  shall  !)c as-    executor  and  «M^^ 5;  for  there  the  money  shall  not  be  assets; 
sets  m  equity,   j-^^  ^^      ^^^  ^^^  trusted  with  it  as  executors, 
though  not  at  "^ 

law.  I  Eq.  Cas.  Abr.  141.  Such  assets  as  are  liable  to  debts  and  legacies  by  the  course  of 
law,  arc  called  legal  assets  ;  such  as  are  only  liable  by  the  help  of  a  court  of  equity,  are  called 
equitable  assets.  4  Burn.  E.  L.  288.  Yet  legal  assets,  although  they  cannot  be  come  at  with- 
out the  assistance  of  equity,  shall  be  applied  in  a  course  of  administration.  Therefore,  if  a 
mere  trust  estate  descend  on  the  heir  at  law,  though  it  may  be  necessary  to  go  into  equity,  to 
reduce  it  into  possession,  yet  it  will  be  considered  as  legal,  and  not  as  equitable  assets,  a  trust 
estate  being  made  assets  by  statute.  But  an  equity  of  redemption  of  a  mortgage  in  fee,  being 
merely  an  ecjuitable  interest,  and  not  made  assets  by  any  legislative  provision,  will,  therefore, 
be  considered  as  equitable  assets.  Plunkett  v.  Penson,  a  Atk.  294.  So,  it  hath  been  said, 
that  if  a  termor  for  years  mortgage  his  term,  the  equity  of  redemption  will  be  equitable  assets. 
Case  of  Sir  Charles  Cox's  Creiiitors,  3  P.  Wms.  342. '  Hartwell  v.  Chitters,  Ambi.  308.  But 
this  last  point  was  not  in  fact  determined  in  the  case  of  Sir  Chiu-les  Cox*s  Creditors ;  and  yet 
the  case  of  Hartwell  v.  Chitters  rests  entirely  on  the  supposed  authority  of  that  case.  And  it 
hath  been  adjudged  in  several  precctling  cases,  that  chattels,  whether  real  or  personal,  mort- 
gaged or  pledged  by  the  testator,  and  redeemed  by  the  executor,  shall  be  assets  at  law  in  the 
hands  of  the  cxcaitor  for  so  much  as  they  are  worth  bcyoml  the  sum  paid  for  redemption, 
though  recoverable  only  in  equity.  Hawkins  v.  Lewes,  i  Leon.  155.  Harcourt  v.  Wrenham, 
or  riarwood  v.  Wrayman,  Moore,  858.  i  Ro.  Rc|).  156.  i  Brownl.  76.  i  Ro.Abr.  920. 
Alexander  v.  Lady  Graham,  i  Leon,  a  15.  Formerly  it  was  holdcn,  that  whatever  comes  to 
the  executor's  hands,  or  he  is  entrusted  with,  as  executor,  is  assets  at  law:  fJM>rr».'>rc  money 
arising  from  the  sale  of  lands  devised  to  an  executor  to  sell,  or  which  he  is  J  to  sell 

for  the  payment  of  debts  and  legacies,  were  considered  as  legal  assets,  aiui otrable  as 

such.  Girling  v.  Lea,  r  Vem.  63.  Greaves  v.  Powell,  a  Vcrn.  248.  Anon.  iti.  405.  Cutter- 
back  V.  Sniith^  Pre.  Ch.  127.  Bickham  v.  Freeman,  id.  136.  Dethwickc  v.  Caravan,  i  Lev. 
224.  Burwell  V.  Corrant,  Hardr.  405.  Lord  Masham  v.  Harding,  Bunb.  339.  Blatch  v. 
Wilder,  i  Atk.  420.  But  modern  resolutions  have  token  a  different  turn  ;  am!  courts  of  equity 
have  considered  the  real  estate  in  such  case  as  merely  a  trust  fund,  and  distributable  among 
the  creditors  parijyassu;  Anon,  a  Vern.  133.  Challis  v.  Casborn,  Pr.  Ch.408.  Chambers  v. 
Harvest,  Mosel.  123.  Hall  v.  Kcndidl,  id.  328.  Lewin  v.  Oakley,  a  Atk.  50.  Batson  v. 
Lindegrcen,  2  Br.  Ch.  Rep.  94.  And  that,  though  the  dense  be  not  to  the  executor  expressly 
ui)on  trust,  or  in  trust,  or  as  a  trustee,  provided  there  be  enough  in  the  will  to  convert  the 
executor  into  a  trustee,  as,  if  the  devise  be  to  him  and  his  heirs.  Silk  v.  Prime,  i  Br.  Ch.  Rep. 
138.  n.  Newtonv.  Bennett,  !</.  135.  Barker  v.  Boucher,  iVi  140.  But,  if  the  executor  has 
merely  a  naked  power  to  sell  qua  executor,  qu<rre,  whether  the  assets  are  legal  or  equitable  ? 
Silk  V.  Prime ;  Newton  v.  Bcnnet,  u&i  supra.  It  has  indeed  been  holden,  tnat  if  an  esUitc 
dt«cend  to  the  heir,  charged  with  debts,  it  will  be  legal  assets.  Freemoult  v.  Dedirc,  1  P.  Wms. 
430.  Plunkett  V.  Penson,  2  Atk.  290.  But  it  is  now  quite  settled,  that  in  this  instance  also 
the  assets  shall  be  deemed  to  be  equitable.  Bailey  v.  Ekins,  7Ve8. 319.  Shiphard  v.  Lut- 
wiilge,  8  Ves.  26.  It  seems  thgn,  from  the  above  cases,  that  assets  arc  considered  as  equitable, 
either  in  resi)ect  of  the  intent  of  the  testator,  or  of  the  nature  of  the  testator's  interest  in  the 
property.  In  the  first  case,  the  charge  upon  the  real  estate  must  be  for  the  payment  of  debts 
generally :  in  the  latter  case,  the  interest  of  the  party  in  the  proiwrty  must  be  purely  an  equi- 
table interest,  and  not  made  legal  assets  by  any  statute,    a  Fonbl.  Eq.  Tr.  404.  n.  f.] 

2.  How  Jar  Debts  due  to  the  Testator  are  Assets, 

Off.  of  Exec.  All  debts  due  to  the  testator,  whether  by  judgmcni,  >L.iimi, 
65.   Ro.  Abi\    recognizance,  mortgage,  lK)nd,  SfC»,  are  assets,  but  the  executor 

*  *  is  not  to  be  charged  witli  them  till  he  has  received  the  money. 
Off.  of  Exec.  S()^  ]f  ijjjj  executor,  in  right  of  the  testator,  rtxx)vcrs  any 
9ao.  (fl)  So,*^  (^)  damages  for  any  trespass  done  to  the  goods  of  the  testator, 
money  re-  <>''  for  the  breach  of  any  {b)  covenant  or  contract  made  with  the 
covered  by  testator ;  all  such  damages  thus  recovered  shall  be  assets  in  the 
him,  by  decree  hands  of  the  executor. 
lu  a  court  of 

equity,  shall  be  assets.  Moore,  858.  Brownl.  76.  a  Chan.  Ca.  152.  (A)  Though  thtr..\' 
nant  founded  in  the  realty,  as  for  not  assuring  lands,  &c.  yet,  if  it  be  broken  in  the  testat*.! 
life-time,  the  executor  shall  have  the  action.    Off.  of  Exec.  65. 
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So,  if  the  executor,  in   rif^lit  of  the   testator,  is  entitled   to  OK.  of  Exec. 
I  writ  of  error,  attaint,  deceit,  audita  (jtunia,  identitatc  mminis^  7>- 
wJKitsoever  is  retrained  by  any  of  these  ways,  as  unduly  loiit  by 
flic  testator,  shall  be  assets. 

[So,  a  debt  due  from  an  executor  to  his  testator,  is  assets  in  3  Ch.  Ca.89. 
;iiity  to  pay  legacies.] 

Hut  though  debts,  Sfc,  due  to  the  testator  are  not  assets  till  Hob.66.Godh. 
recovered,  yet,  if  the  executor  prives  {a)  a  release  or  acquittance  »?•  '^"^•138. 
for  any  such  debt,  he  shall  be  charged  in  the  same  manner  as  if  ^Lcon.'ioV.' 
he  had  received  the  money,  (b)  («)  Where  an 

executor  \wi  a  lK>nd  due  to  the  testator,  and  a  creditor  having  recovered  judgment  against 
htnj,  the  question  came  to  l)e  in  equity,  whether  tlic  executor  was  obliged  to  make  good  the 
«lebt  to  the  tostator*s>  estate ;  and  it  l>eing  urged,  that  the  loss  of  the  l)ond  was  not  a  loss  of 
the  debt,  l)ecau.se  the  Siuiie  still  subsisted,  and  might  be  recovered  t«  tqtdtyy  and  that  it  would 
Ikx  hani  in  this  case  to  charge  the  executor,  when  in  truth  the  obligor  was  insolvent;  the 
court  directed  the  executor  to  prosecute  a  suit  against  the  obligor,  and  rcspital  the  judgment 
obtained  by  the  testator's  creditor  in  the  mean  time,  a  Vern.  299.  [{b)  So,  if  he  neglects 
to  bring  an  action  on  a  bond,  he  shall  be  charged  with  the  amount  of  it.  Lftwson  v.  Copeland, 
a  Br.  Ch.  Rep.  156.] 

So,  if  the  executor  submits  to  arbitration  (c)  the  debts  or  da-  Off.  of  Exec. 
maires  which  he  is  entitled  to  in  right  of  his  testator,  and  the  l^'?h?^^'^^' 

l>itrators  award  a  release  or  discharge  thereof;  this  being  his  Hctof  an^xcs 
own  voluntary  act,  shall  charge  him  in  the  same  manner  as  if  he  cutoPs  sub- 
h;ui  receiveil  the  money.  mittin^toan 

award  is  not  of 
itself  an  admission  of  assets.  But,  if  he  binds  himself  by  a  personal  engagement  to  ncrform 
the  award ;  or,  if  his  submis;;i()n  to  arbitration  is  a  rdbrence,  not  only  ot  the  cause  ot  action, 
but  also  of  the  question,  Whether  he  has,  or  has  not  aisets,  and  the  arbitrator  awards  him  to 
pay  the  amount  of  the  plaintitTs  demand,  it  is  equivalent  to  determining  as  between  the  par- 
ties, tliat  he  has  assets  to  pay  the  debt.  The  award,  therefore,  is  conclusive  upon  him,  al- 
though it  will  not  operate  as  an  adnussion  of  assets  in  any  other  suit.  See  Barry  v.  Rush, 
1 T.  R.  691.    Pearson  v.  Henry,  5  T.  R.  6.    Worthington  v.  Barlow,  7  T.  R.  4j3.ll 

If  the  plaintiff,  as  executor,  and  the  defendant  submit  all  con-  Horsam  v. 
troversies  relating  to  the  testator's  estate  to  arbitration,  and  the  Turget,iVcnt. 
arbitrators  award,  that  the  defendant  shall  pay  the  executor  300/.,  ^nd^iS  716 
and  there  is  a  custom  of  foreign  attachment  in  Lorulofi,  that  if  a  731.741.S.C! 
suit  be  commencctl  against  the  executor  of  any  person,  any  debt,  Fisher  v.Lane, 
which  was  due  to  the  testator  tempore  mortis  stia^  may  be  at-  3  ^ils.  197. 
tachetl;  yet  this  300/.,  although  it  be  assets,  and  shall  charge  »BLRep.834. 
the  executor,  shall  not  be  within  the  custom ;  for  it  was  not  the 
testator's  at  the  time  of  his  death,  and  all  customs  are  to  be  con- 
strued strictly. 

3.   Wfiat  shall  be  deemed  the  Testator's  Personal  Estate;  and 
therein  what  Things  shall  go  to  the  Heir,  and  not  to  the  Exeador. 

The  more  general  division  of  the  testator's  estate  is  into  chat-  Off.  of  Exec. 
uls  real  and  personal,  or  things  immoveable  and  moveable,  ac-  52'  Godolpb. 

rding  to  the  civil  law:  the  moveable  goods  are  again  divided  ^^o.Dyti,z^i. 
iijto  things  animate  and  inanimate:   of  the  first,  are  all  the  tes- 
tator's horses,  cows,  sheep,  fowls,  Sfc  <,  which  clearly  belong  to 
the  executor ;  the  uianimate  things  are  all  the  testator's  money, 

household- 
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liousehoId-stufTi   implements  and  utensils,  hay,  carts,  ploughs, 

coaches,  S'c,  and  these  also  belong  to  the  executor. 

Off.  of  Exec.         Chattels  real,  or  things  immoveable,  are  such  as  are  annexed 

5.V    Godolph.  iQ  jjjjj  savour  of  the  freehold  and  inheritance ;  such  as  an  in- 

'*°*  tcrcst  for  years  in  houses,    lands,    advowsons,  commons,  fairs, 

markets,  the  interest  in  a  ward,  in  an  estate  by  statute  staple, 

merchant,  or  elegit,  and  mortgages ;  and  these  aJso  regularly  go 

to  the  executor. 

But  here  it  will  be  necessary  to  inquire  more  particularly  into 

the  nature  of  those  things,  which,  from  the  different  rules  of 

law  that  govern   real   and  personal  property,  will  make  some 

things  belong  to  the  heir,  and  others  to  the  executor. 

Off',  of  Exec.         If  the  king  by  an  attainder  of  felony  is  entitled  to  the  annum^ 

54.    (a)  So,     fiigjj^  ^  vasfum,   which  is  a  power  of  taking  the  profits  of  the  of- 

sessedof  a^*^'    ^^"^^cr's  lands  for  a  year,  and  also  of  committing  waste  in  houses 

term  for  and  cutting  down  trees,  and   he  grants  this  to  a  man  and  his 

years,  devises    heirs ;  yet  it  shall  go  to  the  executors  of  the  grantee,  for  this  is 

»t  ^^^P'i'^P'     but  a  (a)  chattel, 
and  his  heirs,  ^   ' 

or  heirs  male  of  his  body;  this  being  but  a  chattel,  shall  go  to  his  executors.    10 Co.  47- 

Yelv.  73.    Fearne,  34a,  &c. 

Vent.  161.  So,  if  a  man  possessed  of  a  term  for  one  hundred  years,  makes 

(b)  But,  if  a  a  lease  for  fifty  years,  reserving  rent  to  him  and  his  heirs,  this 

^^ars^[cases°°  *'^"'  determines  upon  his  death,  for  the  heir  cannot  have  it,  be- 

for  fifty  years,  causc  he  cannot  succeed  in  tlio  estate,   being  a  chattel  interest, 

reserving  rent  to  which  the  rent,  if  it  continues  after  the  life  of  the  lessor, 

to  him  and  nmst  belong ;  and  the  executors  cannot  have  it,  because  there 

^urh^L     ^^^ "°  (^)  ^^""^s  ^  ^^"y  >^  ^^  ^*^^'"- 

temif  the  executors  shall  have  the  rent  after  the  death  of  the  lessor;  for  here  the  rent  is  made 
to  continue  durhw  the  term.  Vent.  161.  —  So,  if  il.  grants  a  rent-charge  to  B.  for  forty  years, 
witli  a  clause  of  distress  to  B.  and  his  heirs,  during  the  term  ;  the  executor  of  J?,  may  distrain 
for  it  during  the  term ;  for  the  distress  is  expressly  given  duriMg  the  term^  and  therefore  must 
belong  to  the  executor,  who  has  a  right  to  tne  rcnt^harge,  bemg  h  ckaUeiinUrcst.  Cro.  Eliz. 
644.    Darrel  v.  Wilson. 

Offl  of  Exec.  If  a  person  were  guardian  in  chivalry  or  knight's  sei*vicc,  and 

51.  vide  tit,  (lied,  the  ward  went  to  the  executor;  for  this  being  an  interest 

^rrhat^a  ^y  ^^^^^^  ^^  tenure  did  not  determine  by  the  guardian's  death, 

guardianship  ^"d  therefore  went  as  a  chattel  to  the  executor.     But,  if  a  guar- 

pursuant  to  dian  in  (c)  socage  died,  the  ward  went  neither  to  the  heir  nor 

the  statute  executor;  but,  if  the  infant  was  of  the  age  of  fourteen,  he  was 

c.*a4rcannot  ^^^^^'^^^  ^^  choose  his  guardian  ;  and  if  under,    the  next  of  kin, 

be  assigned,  to  whom  the  inheritance  could  not  come,  was  to  be  guardian, 
neither  shall 
it  go  to  the  executors  or  administrators,  being  a  personal  trust.    Vaugh.  180. 

Godolph.  ixi.  If  a  person  purchase  the  next  presentation  to  a  church,  and 
Off. of  Exec,  die  before  it  becomes  void;  this,  as  a  chattel,  shall  go  to  the 
^^'  executor,  and  not  to  the  heir. 

Godolph.  133.       So,  if  there  be  tenant  in  tail,  and  the  church  happen  to  be- 
F.N.B.  33.       come  vacant  in  his  life-time,  and  he  die  before  he  hath  pre- 
•  *^'  sented,  his  executor,  and  not  the  issue  in  tail,  shall  present  to 

this  turn. 

But, 
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But,  where  tlic  case  was,  that  a  parson  of  tlic  church  of  D.  ^  Lev.  47. 

purchased  the  inheritance  of  the  atlvowson  to  liini  and  his  heirs,  Ilo't  and  the 

anil  died  ;  and  the  (luestion  was,  Whether  the  executors  of  the  wt.IT  ^[ 

1      1    .     1*      1 1  1  •  111         11*     Winchester, 

parson,  or  the  heir  sliould  present  r  it  was  resolved,  tliat  the  lieir 

should  present,  and  not  the  executors,  and  that  it  should  descend 

to  the  heir,  and  be  consolidated  with  the  fee,  by  the  same  reason 

that  it  may  be  {a)  devised  over;  for  where  the  law  makes  a  divi-  (a)  Where  a 

sion  of  an   estate,  it  is  either  in  grants,   iU  res  magis  valeaty  or  parson,  who 

in  favour  of  ancient  rights;  as,  where  one  joint- tenant  devises,  the  j^**^.'"^*  *"- 

devise  is  void,  and  the  survivorship  shall  hold  place,  notwith-  themlv^wwii. 

sUmding  Uic  devise;  and  if  in  this  case  there  must  be  a  construe-  deviscil  the 

tion  to  devise  the  estate,  it  ought  to  be  in  favour  of  the  heir,  it  atlvowson 

bcinij  no  injury  to  the  executors;  for  the  church  bcinij  void,  it  *"  "-'ctoa 

"  '^.    "^1    .    I        1  o  '        stroncer :  it 

IS  not  assets  m  tlieir  hands.  ^^  resoivod 

that  the  devisee  should  have  the  next  avoidance.    Pinchyn  v.  Harris.    Cro.  Ja.  371. 

Ij  A  grant  of  the  next  presentation  of  a  living  to  J,  S,  during  Mann  v. 
his  \Kcy  is  limited,  and  will  not  carry  the  presentation  to  his  ex-  5'^^^?  *)$! 
ecutors  on  his  dying  before  the  church  betomes  void.|l  C^    '    ^' 

SirW.  Jon.  407.8.  C. 

If  a  man  seised  in  fee  makes  a  gift  in  tail,  lease  for  life  or  Co.  Litt.47.a- 
years,  reserving  rent,  this  rent,  as  incident  to  the  reversion,  '-♦j* 
shall  go  to  the  heir,  and  not  to  the  executor ;  for  since,  during  ?«*     "i*  ^V* 
the  contmuance  ot  tlie  j)articular  estate,  the  reversioner   loses  Hard.  05. 
the  profits  of  tlie  land,  the  rent  ought  to  be  paid  to  him  as  a 
compensation  for  the  loss. 

Therefore,  if  A.  covenants  and  grants  with  B.   that  he  shall  Drake  v. 
have  and  enjoy  Black -acre  for  six  years,  and  J5.  covenants  to  Sunday,  Cro. 
pay  to  A,^  his  heirs,  executors,  and  administrators,  an  annual     ^*  *°^' 
rent  during  the  term  ;  this,  being  a  good  reservation  of  a  rent, 
shall,  upon  the  death  of  ^.,  be  paid  to  his  heir,  who  has  the  re- 
version as  a   retribution  for  the  profits  of  the  land,  which  he 
cannot  enjoy  during  the  term ;  and  the  executors  of  A,  shall 
never  have  any  thing  by  virtue  of  the  covenant,  though  it  is 
in  express  words  granted  to  A,  and  his  executors. 

So,  if -4.,  being  seised  infee^  makes  a  lease,  reserving  rent  to  Co.Litt.47.a, 
him  and  his  executors  and  assigns,  and  dies,  this  rent  is  deter-  *  ^o-  Abr. 
mined ;  for  the  executors  cannot  have  it,  being  strangers  to  tlie  ^^°' 
reversion,  which  is  an  inheritance,  and  therefore,  being  never  to 
enjoy  the  |)rofits  of  the  land  after  the  expiration  of  the  term, 
can  never  have  a  right  to  a  retribution  or  compensation  for  them. 

But,  if  a  man  seised  in  fee  makes  a  lease  for  years,  reserving  Sury  v.Brown, 
rent  to  him  and  his  assigns  during  the  term,  this  reservation  ^^^*?^' 
shall  not  determine  by  the  death  of  the  lessor,  but  the  rent  shall  *  ,^'s  q 
go  to  his  heir  ;  for  though  there  be  no  mention  of  the  heirs  in  iii  reported 
the  reservation,  yet  there  are  words  that  evidently  declare  the  to  the  con- 
intention  of  the  lessor,  that  the  payment  of  the  rent  shall  be  of  ^j^J  ^"^ 
equal  duration  with  the  lease,  the  lessor  having  expressly  pro-  g^^  cited 
vided,  that  it  shall  be  paid  during  the  term ;  consequently,  the  and  admitted 
jrent  must  be  carried  over  to  the  heir,  who  comes  into  the  inhe-  to  be  law. 

ritance  3Bulbtr.jj8, 
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ritancc  after  the  death  of  the  lessor,  and  would  have  succeetled 
in  t^ie  possession  of  the  estate,  if  no  lease  had  been  made :  and  if 
the  lessor  assigns  over  his  reversion,  the  assignee  shall  have  the 
rent  as  incident  to  it,  because  the  rent  is  to  continue  during  the 
term,  and  therefore  must  follow  the  reversion,  since  the  lessor 
made  no  particular  disposition  of  it  separate  from  the  reversion. 

So,  if  a  lease  be  made  for  years,  reserving  rent  during  the 
term  to  the  lessor,  his  executors  and  assigns;  this,  by  a  late 
(o)  Sachcvcrcl  («)  resolution,  shall  not  determine  upon  the  death  of  the  lessor, 
V.  Frogatc,  but  shall  go  to  the  heir ;  because  the  reservation  being  to  the 
reportcain  lessor  and  his  assigns,  during  the  term,  (for  the  words,  execu- 
aSmnd/36'^.  tors  and  administrators,  are  void,  the  lessor  having  the  mhcri- 
Itayin.  213.  tance,)  such  express  words  evidently  discover  the  intent  of  the 
a  Lev.  13.  contract,  and  that  the  lessee  agreed  and  bound  himself  to  the 
and  therefore    pjjyjncnt  of  the  rent  during  the  continuance  of  the  demise. 

Cro.  Eliz.  ai;.,  Richmond  and  Butcher,  to  the  contrary,  is  not  hw;  4rvide  5  Co.  115.  a. 

Godolnh.iai.  But  though  rent,  as  incident  to  the  reversion,  shall  go  there- 

Off.  of  Exec,  with,  and  be  payable  to  the  heir,  yet  the  arrearages,  which  in- 

53t  54'  curred  and  became  payable  in  the  life-time  of  the  testator,  sh«H 
go  to  the  executor  as  part  of  his  personal  estate. 

10  Co.  127.  But,  if  a  lease  be  made,  reserving  rent  at  Michaelmas^  or  ten 
Cro.  Jac.  309,  Jays  after ;  if  the  rent  is  not  paid  at  Michaelmas^  and  before  the 
310.  Cro.  ^^  j^yg  ^^^  expired  the  lessor  dies,  the  heir,  and  not  the  execu- 
Moorc,  pi.  toJ**  shall  have  the  rent ;  for  though  it  was  in  the  election  of  the 
101  a.  Yelv.  lessee  to  pay  the  rent  at  Michaelmas^  yet  the  ten  days  after  are 
*^7-  *  At  the  ^Q  true  legal  term,  so  that  the  rent  was  not  legally  due  before 
nant  for  Hfe  ^^^^  ^^"^^'  ^^  therefore  no  chattel.  So,  if  the  lessor  dies  on 
a  proportion-  the  day  on  which  the  rent  is  to  be  paid  after  sun-set,  and  before 
able  part  of  mid-night,  the  heir,  and  not  the  executor,  shall  have  the  rent ; 
the  rent  shall  for  jt  is  not  due  till  the  utmost  limit  of  the  day,  which  ends  not 
cL^cutors! '  ^  ^^^^  twelve  o'clock,  though  the  time  for  demanding  it  for  conve- 

11  G.a.  c.  19.  niency  be  a  convenient  time  before  the  sun  sets,* 

As  to  things  Jixcd  to  the  freehold  or  parcel  thereof  how  they 
may  become  chattels,  and  go  to  the  executor,  or  are  to  be  con- 
sidered as  part  of  the  inheritance,  and  to  descend  to  the  heir,  it 
is  necessary  to  observe, 
Ro.  Abr.  919.        That  though  the  thing  be  a  chattel  in  itself,  yet  if  it  cannot 
Off.  of  Exec,    be  removed  or  severed  without  prejudice  to  the  inheritance, 
^**  there  it  shall  descend  and  belong  to  the  heir,  and  not  to  the 

executor. 
aiH.  7.  a6, 27.  As,  if  a  man  erects  a  furnace  in  the  middle  of  a  floor,  though 
Kcilw.  88.  it  doth  not  depend  upon  any  wall;  yet  it  goes  to  the  heir  with 
^  mon^'who  ^^  ^^"^'  ^^  "°^  ^®  ^^  executor  as  a  chattel,  for  it  is  to  be 
hath  a  parti-  esteemed  (5)  parcel  of  the  house,  there  placed  on  puqiose  by 
cular  interest  the  ancestor,  to  descend  as  the  law  would  carry  it. 
in  the  house, 

doth  annex  any  thine  to  the  same  for  the  benefit  of  his  own  trade,  he  ma^  disunite  it  during 
the  continuance  of  that  interest,  if  it  may  be  done  without  any  destruction  or  disadvantage 
to  the  freehold;  and,  therefore,  if  a  dyer,  being  a  termor  for  years,  erects  a  furnace  in  the 
naiddle  of  the  floor,  not  affixed  to  any  wall,  he  may  take  it  down  during  his  term,  because 

such 
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such  trader  erects  for  the  use  of  his  trade,  and  is  owner  both  of  the  floor  and  the  furnace 
and  it  may  be  disunited  and  :\ltered  without  prejudice  to  thchindlord.  aoH.  7. 13.  ai  H.  7.17! 
Owen,  70,  71. But,  if  he  dolli  not  take  it  down  iluring  the  term,  it  goes  to  him  in  re- 
version, because  he  is  not  master  of  both  those  tilings  that  arc  to  receive  alteration,  a  i  H 
:        Owen,  70.    Off*,  of  Exec.  6x. 

The  same  law  of  coppers,  leads,  fats  for  dyers  or  brewers,  OflT.  of  Exer. 
II salt-pans  set  up  in  wyche-houscs,  ||  pales,  posts,  rails,  windows,  6a.    4  Co.  63, 
whether  of  glass  or  otherwise,  benches,  wainscots,  doors,  locks,  ^^'  3  Atk.  16. 
keys,  millstones,  anvils,  tjr. ;  for  these  being  fixed  to  the  free- 
hold are  not  chattels,  but  parcel  of  the  freehold. 

And  though  pictures  and  looking-glasses  are  esteemed  part  of  a  Vem.  508. 
tlie  j^rsonal  estate,  yet  if  tliey  are  put  up  instead  of  wainscot,  ^  '"."'^^  »n 
or  where  otherwise  wainscot  would  have  been  put,  they  shall  go  fjSu/this  d 
to  the  heir;  for  the  house  ought  not  to  come  to  the  heir  maimed  trine,  as  to  ^ 
and  disfigured.  annexation  to 

the  freehold, 
hath  been  gradually  relaxing  for  a  long  time ;  and  if  things  of  the  kind  al)ove-mcntioned  can 
be  taken  away  without  prejudice  to  the  fiibrick  of  the  house,  the  executor,  it  seemeth,  shall 
have  them.  This  relaxation  hath  l)oen  made  upon  reasons  of  publick  benefit  and  conveni- 
ence. Lawton  v.  Lawton,  3  Atk.  14.  Lord  Dudley  v.  Lord  Ward,  Arabl.  113.  Harvey  v. 
Harvey,  aSu-.  1141.] 

As  to  the  timber-trees,  they  originally  belong  to  the  soil  by  4  Co.  6». 
right  of  accession ;  yet  if  a  man    sells  the  timber-trees  on  his  Off  of  Exec, 
soil,  the  executors  of  the  vendor  {a)  shall  have  them,  and  not  his  ^^'   ^^°^  ^" 
heir :  so,  if  a  man  sells  his  land  reserving  the  timber-trees,  they  derstood^oftc- 
remain  by  particular  contract  as  a  chattel  in  him,  distinct  from  nant  in  fee- 
the  soil,  and  shall  go  to  his  executors.  simple  ;  for 

such  a  sale 
by  tenant  in  tail  would  not  be  effectual  without  docking  the  entail,  unless  they  were  Actually 
felled  in  the  lifo-time  of  such  tenant,  for  otherwise  they  descend  with  the  land  to  the  issue  iit 
tail.    Hob.  173.    II  Co. 50.  a. 

And  as  the  trees,  unless  severed,  belong  to  the  heir,  so  does  OIF.  of  Exec, 
the  fruit  which  they  bear,  as  apples,  pears,  <5c.,  belong  to  the  59-  Godolph. 
heir :  also,  grass  growing,  though   fit  to  be  mowed  down  for  '*** 
hay,  shall,  with  the  land,  descend  to  the  heir. 

But  corn,  though  growing,  as  also  every  thing  else  of  that  kind  Off.  of  Exec, 
which  is  produced  annually  by  lal)our  and  cultivation,  shall  go  to  p*  ..jl^^^S**^ 
the  executor,  and  not  to  the  heir,  as  hops,  saffron,  hemp,  <Src.     hop-ground 
dies  in  August  before  severance  of  the  hops,  the  executor  may  maintain  trover  for  them 
against  the  remainder-man,  though  growing  on  ancient  roots.    Latham  v.  Atwood,  Cro.  Car. 
515.    Hargr.  Co.  Litt.  55.  b.  n.  i.  Hal.  MSS.] 

Also,  if  an  inheritor  of  tithes  dies  after  the  tithes  are  set  out,  Off.  of  Exec, 
they  go  to  his  executor,  and  not  to  his  heir.  60. 

[If  disseisor  sow  the  land  of  tenant  for  life,  and  tenant  for  life  Knevit  v. 
die  before  severance,  his    executors,  and  not  the  disseisor,  or  ?P^^fj 
the  reversioner,  shall  have  the  corn.  °"   ^  '  '^•^* 

But,  though  the  things  which  require  labour  and  cultivation,  Off  of  Exec, 
and  are  of  annual  produce,  regularly  belong  to   the  executor  ;  ?A*  ,|  A*     j^- 
yet  roots  (b)  of  all  kinds,  such  as   parsnips,  turnips,  skerrets,  the  roots  be 
^r.  belong  to  the  heir,  for  these  cannot  be  come  at  without  dig-  set  by  the 

ging  testator,  Lord 
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Coke  says,        ging  Up  the  earth,  which  must  necessarily  be  a  spoil  and  injur v 

the  executors    to  the  inheritance. 

shall  have 

that  year's  crop.    Co.  Litt.  55*    i  Ro-  Abr.  728.ll 

Off.  of  pxec.  And  therefore  the  Office  of  Executors  says,  that  the  executor 
63.  must  content   himself  with    those   things  whose  fruit  is  above 

ground,  such  as  melons  of  all  kinds;  but  as  for  artichokes, 
though  the  fi'uit  be  above  the  ground,  the  author  thinks  that  they 
have  not  such  yearly  setting  and  manurance  as  should  sever  them 
in  interest  from  the  soil,  and  that  therefore  they  shall  go  with  it 
to  the  heir. 
Co.  Litt.  8.  If  a  man  hath  fish  in  his  pond,  and  die,  they  go  to  his  heir, 

Off.  of  Exec,    for  they  are  considered  as  the  profits  thereof,  and  therefore  de- 
57.    Swinb.     scend  with  the  pond  to  the  heir. 
403. 

Co.  Litt.  8.  But,  if  a  man  has  fish  in  his  trunk  or  net,  they  go  to  the  ex- 

ecutor, for  they  arc  severed  from  the  soil,  and  felony  may  be 
committed  in  stealing  them. 
Off.  of  Exec.        So,  doves  in  a  dove-house  descend,  together  with  the  house, 
SI'  to  the  heir;  but  the  young  ones,  that  are  not  able  to  fly  out, 

belong  to  the  executor. 
Off.  of  Exec.        So,  deer,  conies,  pheasants,  or  partridges,  if  tame,  or  kepi 
SI'  alive  in  any  room,  cage,  or  like  receptacle,  as  pheasants  and 

partridges  often  are,  snail  go  to  the  executor :  so,  hawks  re- 
claimed shall,  as  chattels  personal,  go  to  the  executor. 
Ro.  Abr.  919.  As  to  charters  and  writings  relating  to  the  freehold  and  in- 
Off.  of  Exec,  heritance,  they  follow  the  interest  of  the  land,  and  belong  tc 
63,  64.  Jones  ^YiQ  heir :  but  as  to  those  deeds  and  writings  which  relate  tc 
Ch.^ep.  80.  terms  for  years,  goods,  chattels,  or  debts,  they  belong  to  the 
[If  the  writings  exeCUtor. 
of  an  estate 

are  pawned  or  pledged  for  money  lent,  such  charters  in  the  hands  of  the  creditor  are  to  be 
considered  as  chattels;  and  in  case  of  his  decease,  they  would  go  to  his  executor  or  admi- 
nistrator, because  such  personal  representative  would  be  entitled  to  tlie  benefit  accruing  from 
the  loan.    Noy,  Max.  50.] 

Puseyv.Pusey,      [A  bill  was  brought  in  Chancery,  suggesting,  that  an  antique 
I  Vern.  273.     horn  with  an  old  inscription  had  immemorially  gone  with  the 
plaintifTs  estate,  and  was  delivered  to  his  ancestors  to  hold  their 
land  by,  and  praying  that  it  might  be  restored :  the  Lord  Kt- 
I  Inst.  107.8.    was  of  opinion,  that  if  the  land  was  of  the  tenure  called  cmin 
tlie  heir  was  entitled  to  this  monument  of  antiquity  at  law,'] 

4,  What  T/iitigs  shall  go  to  the  Wife  of  the  Deceased^  and  not 
to  the  Executor, 

Doct.  &  Stud.       The  law  looks  upon  husband  and  wife  as  one  person,  and 
Dial.  I  cap.  7.  therefore  will  not  regularly  allow  the  wife  to  have  any  property 
Co.  Litt.  351.   separate  and  distinct  from  the  husband.     Hence  all  the  i>ei-sonal 
estate,  as  money,  goods,  S^-c,  which  were  the  wife's,  and  in  her 
actual  possession  at  the  marriage,  are  actually  vested  in  the  hus- 
band; so  that  of  these  he  may  make  any  disposition  in  his  life- 
time, 
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time,  without  her  consent,  or  may  by  will  devise  them,  and 
they  shall,  without  any  such  disposition,  go  to  the  executors  or 
administrators  of  the  husband,  and  not  to  the  wife,  though  she 
survive  him. 

But  chattels  real,  such  as  leases  for  years,  estates  by  statute  Co.Litt.  46.1?. 
merchant,  staple,  elegit^  Sfc,  though  of  these  he  may  alone  di*-  35 i-  Ro.Abr. 
pose,  forfeit,  or  they  may  be  extended  for  his  debts;  yet  if  he  ^^a* 
makes  no  (a)  disposition  of  them  in  his  life-time,  they  survive  to  {a)  But,  if 

the  wife,  and  shall  not  go  to  the  executors  of  the  husband.  ^^  husbaml 

makes  a  lease 
of  part  of  the  wifc*s  tcniiy  reserving  rent,  the  rent  shall  go  to  the  executors  of  the  husband ; 
for  as  he  had  a  power  in  his  life-tirac  to  dispose  of  the  whole,  so  he  might  have  disposed  of 

any  part  of  it.    Poph.  5.  97.    Co.  Litt.300.     8  Co.  97.    Vent.  259. And  what  shall  be 

said  a  disposition'by  him,  so  as  to  bar  the  wife,  ^jide  tit.  Baron  and  FemCy  letter  (C). 

So,  of  choscs  in  action,  as  debts  due  to  the  wife  by  obligation,  Co.  I,itt..^5i. 
<5c,  though  these  are  likewise  so  far  vested  in  the  husband,  that  3  Mod.  186. 
during  the  coverture  he  may  reduce  them  into  possession ;  yet  if 
he  dies  before  any  alteration  made  by  him,  they  belong  to  the 
wife,  and  not  to  the  executors  of  the  husband. 

As  to  the  wife's  2)amphajuilia,  which  survive  to  her,  and  go  Godolph.  130. 
not  to  the  executors  of  the  husband;  these  by  the  civil  law  are  ^Swinl).403. 
defined  bo?ia  qtuv  mulier  tdtra  dotcm  atlferti  awd  are  understood  ^^^'^^-^^A- 
to  be  not  only  her  necessary  apparel,  but  also  such  jewels  and 
other  ornaments  as  are  suitable  to  her  degree  and  quality.     Of 
these,  by  the  civil  law,  the  wife  had  such  an  absolute  property, 
that  she  might  dispose  of  them  in  vitd  mariti  invito  marito,  nor 
could  the  husband  devise  them  by  will  from  her,  nor  were  they 
liable  to  his  debts  or  legacies. 

But  herein  our  law  differs,  and  prohibits  the  wife  from  making  Ro.  Abr.919. 
any  disposition  of  them  in  the  hfe-time  of  the  husband.     Also,  Cro.  Car.  343. 
our  law  distinguishes  between  things  of  ornament  and  mere 
(b)  necessity;  and  as  to  matters  of  ornament,  subjects  them  to  (b)  Ifthehus- 
the  husband's  debts,  and  even  allows  the  husband  power  to  dis-  band  delivers 
pose  of  them  by  will.  of  cTotMo  ^"^ 

make  her  a  garment,  and  dies ;  although  it  is  not  made  up  In  the  lifo-time  of  the  husband,  vet 
the  wife  shall  have  it,  and  not  the  executor  of  the  husband,  because  it  was  delivered  to  her 
for  this  purpose :  but  against  a  creditor  of  her  husband,  she  shall  not  have  more  apparel  than 
is  convenient  for  her.    Ro.  Abr.  911.    Harwell  and  Harwell. 

And  therefore  where  the  daughter  of  an  earl,  who  was  married  Lord  Hastings 
to  Sir  Joh?i  Daviesy  (the  king's  seijeant  at  law,)  usually  wore  v.Sir Archibald 
a  diamond  chain,  value  370/.,   and  Sir  Jb/m  devised  the  use  of  p,^  ^'  j*^' 
his  jewels  to  his  wife,  during  her  widowhood,  she  giving  secu-  33a!  and  Ro.  * 
rity  to  leave  the  same  to  his  daughter,  at  the  day  of  her  death,  Abr.911.  S.C. 
or  second  marriage,  which  should  first  happen ;  the  widow  mar-  »  Vera.  245* 
rying  again,  it  was  holden  by  two  judges  against  two,  that  these  cfted  where 
being  matters  of  ornament,  the  husband  had  a  power  of  disposing  the  husband 
of  them  by  will,  and,  consequently,  that  the  limitation  annexed  devised  the 
to  them  in  the  present  case  was  good ;  but  they  seemed  to  admit,  ^fe*s  jewels, 
that  if  the  husband  had  made  no  disposition  of  them,  and  there    alul^to?^^ 
had  been  no  {d)  creditors  of  the  husband,  that  they  should  have  wife  for  life, 
belonged  to  the  wife.     But  the  other  two  judges  held,  that  there  the  remainder 

was 
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to  his  son ;  was  no  other  way  of  determining  what  onprht  to  be  accounted  the 
and  the  wife  w'li'e  a  parap/icrnalta,  or  matters  of  ornament  or  necessity,  l>ut 
made  no  elcc-  |^,y  ^\^q  discretion  of  the  judges;  and  that,  if  these  were  things 
th^^^^s^hciT  suitable  to  her  degree  and  quality,  and  usually  worn  by  her  as 
fmrapkemalia,  ornaments  of  her  person,  the  husband  could  not  devise  them 
held,  that  her    from  her. 

cannot  make  this  claim;  and  there  said,  that  although,  where  the  husband  dies  intestate,  or 
without  disposing  of  the  wife's  jewels  by  will,  the  wife  may  claim  them  if  there  are  no  credi- 
tors yet  she  cannot  against  a  disposition  of  them  by  her  husband  by  will,  (rf)  As  in  trover 
aKunst  the  Viscountess  Bindoriy  for  several  jewels  of  considerable  value;  she,  as  to  all, 
except  a  chain  and  bracelets,  not  exceeding  the  value  of  i6o/.  pleaded  not  guilty,  and  as  to 
that  she  pleaded,  that  she  was  the  wife  of  Viscount  Bindon^  and  that  she  usually  wore  those 
iewels  as  ornaments  of  her  l>ody ;  and  averred,  that  the  executors  had  assets  to  satisfy  his 
funeral  cxpences,  and  all  his  debts  and  legacies  besides  these  jewels ;  and  on  demurrer,  she 

had  judgment.     Moore,  213.     a  Leon.  166.  S.  C. Where  the  wifc*s  jxiraphcmnlia  l)eing 

superfluities  and  ornaments,  were  in  equity  holden  liable  to  the  husband's  debts ;  vide  Pr.  CI1. 
a95»  296.,  a  good  case. — But,  where  the  wife's  jewels  and  plate  had  been  bought  with  her 
own  pin-money,  and  the  value  did  not  amount  to  more  than  ?oo/.  which  w;is  cstccnied  but 
little  in  respect  of  the  husband's  estate,  they  were  holden  not  to  be  liable.    Pr.  Ch.  a;. 

a  Vcrn.  83.  Also,  it  has  been  holden,  that  if  a  woman  by  marriage-articles 

agrees  that  she  shall  have  no  part  of  the  personal  estate  but  what 
the  husband  gives  her  by  his  will,  that  this  bars  her  of  hex  para- 
jihemalia, 

5.  IVkere  after  Debts  and  Legacies  jxiid  the  Excaitors  shall  haxk' 
the  Surplus  to  themselves^  and  are  not  to  be  Trustees  for  the 
next  of  Kin, 

Off.ofExec.4.  By  law  the  very  naming  an  executor  is  a  disposition  to  him  of 
all  the  testator's  personal  estate ;  for  he  comes  in  loco  testator is^ 
and  is  chargeable  with  his  debts  and  legacies  as  far  as  he  has 
assets;  and,  therefore,  the  law  gives  him  the  whole  personal 
estate ;  the  surplus  of  which,  after  he  has  executed  his  trust  l>y 
payment  of  debts  and  legacies,  belongs  to  himself,  as  a  rccom- 
pence  for  his  labour  and  trouble. 
Vern.  473.  But,  though  the  executor  be  entitled  to  the  surplus  of  the  pcr- 

t  Vern.C76.      sonal  estate  undisposed  of,  yet,  if  there  be  any  fraud  in  obtaining 
t?^M  A^^fth    ^^^  executorship,  or  if  it  apf>car  manifestly  to  have  been  the  ii»- 
testatorex-      tention  of  the  testator,  that  the  executor  should  not  have  the 
pressly  de-        plus  to  his  own  use,  a  court  of  (a)  equity  may  decree  such  r 
clare,  that  the  cutor  a  trustee  for  the  next  of  kin  to  the  testator,  and  that  the 
bemily^a  trus-  surplus  shall  go  according  to  the  statute  of  distributions, 
tee ;  or  there  be  any  thing  in  the  will  serving  as  an  inthnatiou  of  an  idea,  that  the  testator 
was  not  making  a  beneficial  office,  but  merely  a  trust.    Pring  v.  Pring,  a  Vern.  99.    C«>' 
V.  Noden,  Id.  I48.     1  Eq.  Ca.  Abr.  244.  S.  C.    Pr.  Ch.  i».  S.  C.    Graydon  v.  Hicks,  2 
18.    Cook  V.  Duckenfield,  Id. 567.     Read  v.  Snell,  Id.  645.    Androvin  v.  Poilblanc,  3  Aik. 
300.    Dean  v.  Dalton,  a  Br.  Ch.  Rep.  634.    Bennet  v.  Batchelor,  3  Br.  Ch.  Rep.  28.     1  Vcs. 
jun.  63.  S.C.    De  Mazar  v.  Pybus,  4  Ves.  644.     Urquhart  v.  King,  7  Ves.  230.     Sell 
Wood,  10  Ves.  71,    And  this,  though  he  neglect  to  declare  the  trust,  Bp.  of  Cloyne  v.  Y. 
a  Ves.  91.;  or  the  trust  declared  fail,  Morice  v.  Bp.  of  Durham,  9  Ves.  399.      10  Ves. 
So,  if  the  will  contain  a  residuary  clause,  but  the  name  of  the  residuary  legatee  Ikj  011  i 
Bp.  of  Cloyne  v.  Young,  ubi  supra.    Lord  North  v.  Purdon,  2  Vcs.  495.     Hornsby  v.  1  im n, 
2  Ves.  jun.  78.;  or  the  residuary  clause  be  rased,  and  illegible,  2  P.  Wnis.  158.;  or  an  ul- 
terior disposition  of  the  residue  be  reserved,  but  not  made,  Mordaunt  v.  Hussey,  4  Ves.  t  ^  - 
Wheeler  v.  Sheer,  Mosel.  288.  302.;  or  the  residuary  legatee  ilie  in  the  testator's  life 

7  «  ^'i 
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Nicholls.  Ajubl.  769.  Rennet  v.  Butcliclor,  3  Br.  Ch.  ilcp.  28.;  or  tlic  testator  Has  begun  to 
make  .1  Arrilu'r  ilisposition,  but  broken  off  in  tbe  niitldle  ol'lhc  sentence,  tbougli  the  nature  of 
such  disposition,  whether  residuary  or  not,  be  unknown.  Knewtl  v.  Gardinor,  Gilb.  Eq. 
Rep.  184.  %  Ves.  100.  S.C.  cited.  (Note,  in  this  case  the  executor  liad  a  legacy.)  For  the 
proposition,  that  the  appointment  of  r^  :\scs  \\\n\  ever u  thing  not  diKjx^ard  of  is  not 

achiiitted  in  a  court  of  eijuity.     In  tlu  wny  of  puttnig  it,  it  can  only  be  uJiat  tkc 

testalor  dtu's  not  mean  to  dispoxe  of.  By  Lord  hidim  in  Dawson  v.  Clarke,  18  Vcs.  254.  The 
case  of  a  Iaj)se  would  seem  to  admit  a  distinction ;  though  Lord  Eldon  is  made  to  sav  in 
Dawson  V.  Clarke,  that  in  that  case  the  executor  shall  not  take.  Where  indeed  the  wjiolc 
residue  lapses  there  can  be  no  doubt  but  he  is  excluded.  Bonnet  v.  Batchelor,  uln  supra  ;  but, 
if  it  be  a  lapse  of  a  njcre  legacy,  and  there  be  no  residuary  Icijatee  named,  no  intention  on 
the  facte  of  the  will  to  exclude  the  executor,  it  would  seem  to  fall  into  the  residue,  and  so 
bccornr>  lux  i^ropcrty  as  the  legal  residuary  legatee:  for  there  can  be  no  difference  between  a 
res:  itce  by  operation  of  law  and  one  by  express  designation;  the  rights  of  both 

niu  .  L  -amc.  Sec  Wilson  v.  Ivat,  a  Ves.  166.  Pratt  v.  Sladdcn,  14  Ves.  199.  Daw- 
son V.Clarke,  15  Ves.  417.  and  what  is  said  by  Lord  Thurlowe  in  i  Ves.  Jan.  67.  —  But  the 
apiK>intment  of  executors  as  trustees  of  part  of  the  property,  and  giving  them  the  appellation 
of  trustees  cvidciitly  with  refLTcucc  to  that  trust,  will  not  exclude  them  from  the  residue. 
Battcley  v.  Windle,  a  Br.  Ch.  Rep.  31.  Pratt  v.  Sladden,  nl)i  suprn.\\  (Jh)  But,  if  the  eccle- 
siasticiil  courts  go  about  to  oblige  an  executor  lo  distribute  the  residue  of  a  personal  estate, 
a  prohibition  will  be  gnuitcd ;  for  they  have  no  juristliction  to  compel  a  distribution  amongst 
the  next  of  kin,  but  where  the  party  dies  intesute.  5  Mod.  247.  Petit  and  Smith.  Cavorly 
V.  Caverly,  Mosely  49.  a  Ves.  29.  The  reason  why  they  cannot  compel  a  distribution  is, 
because  they  cannot  enforce  the  execution  of  a  trust,  i  P.  Wins.549. 

And  this,  it  is  said,   was  first  done  in   the  case  of  Foster  and  Vcm.  473. 
Munt^  where  the  testator  (ievised  particuhir  legacies  to  his  chil-  ^^''^^^n.^ 
dren  and  grandchildren,  and  10/.  apiece  to  ^.  and  B,^  whom  Lib.  1687.°  A. 
lie  made  executors,  for  their  care  and  pains;  and  the  surphis  of  fol.  35.  Rach- 
the  personal  estate,  being  5000/.  and  upwards,  the  question  was,  fichlv.Care- 
Whcther  it  should  be  a  trust  lor  the  children,  or  go  to  thccxe-  ^^c'^^I^*"'' 
cutors  :  and  it  was  decreed  a  tni^t  for  the  cliiidic  11.  sf  C.  &  S.  P. 

May  V.  Lewin, 
a  P.  V.  .,,3,  i jy.  n.  (i)  S.  P.  ijTraaiLi.ui  in-,  mia  i\in.imi%  m  ic.^  accounts  of  this  case  of 
Foster  V.  Muut.  It  has  said,  that  the  decree  proceeded  on  the  ground  of  fraud;  whereas 
it  went  solely  on  the  implied  trust  from  the  words  of  the  will.  Sec  the  words  of  the  decree 
in  the  note  on  the  case  in  Mr.  Raithby's  edition  of  Vernon's  Reports.  It  has  said  it  was 
reversed  by  the  Lords  Commissioners  of  the  Great  Seal,  but  afterwards  affirmed  in  the  House 
of  Lords,  but  there  is  no  trace  of  it  on  the  Journals  of  that  house.  It  has  said,  that  it  was 
the  first  case  upon  this  point;  but  earlier  cases  have  been  found  express  upon  it.|| 

Since  this  there  have  been  several  cases,   where  from  the  in-  For  which 
tention  of  the  testator,  in  making  strangers  executors,  and  giving  ^"^^^  »  Vem. 
them  legacies,   they  have  been  decreed  trustees  for  the  next  of  J[^g*  ^  J* 
kin,  and  compelled  to  make  distribution  accordingly.  [It  is  now  a 

settled  rule 
in  equity,  that  if  a  iole  executor  has  a  legacy  generally  and  abs(4tdely  given  to  him,  be  it  by 
the  will  or  a  codicil,  he  shall  be  excluded  from  the  residue;  Joslin  v.  Brewett,  Bunb.  112. 
Davers  v.  Dewes,  3  P.  VV^ms.  40.  Farringdon  v.  Knightly,  i  P.  Wms.  544.  Vachel  v.  Jeffe- 
ries,  Pr.  Ch.  170.  Petit  v.  Smith,  i  P.  Wms.  7.,  and  this,  though  the  legacy  be  specifick  ; 
Randall  v.  Bookey,  a  Vern.  425.  Southcot  v.  Watson,  3  Atk.  a 26.  Martin  v.  Rebow,  i  Br. 
Ch.  Rep.  154.  Holford  v.  Wood,  4  Ves.  70.  or  legacies  be  given  to  the  next  of  kin ;  Bayley  v- 
Powell,  a  Vern.  361.  Wheeler  v.  Sheers,  Mosel.  288.  Andrew  v.  Clark,  a  Ves.  i6a.  Ken- 
nedy v.  Stainsbv,  stated  in  a  note,  i  Ves.  jun.  66.  Griffiths  v.  Hamilton,  la  Ves.  310. 
Langham  v.  Sanford,  17  Ves.  451.;  for  the  rule  is  founded  rather  on  a  presumption  of  intent 
to  exclude  the  executor,  than  to  create  a  trust  for  the  next  of  kin  ;  and  therefore,  if  there 
be  no  next  of  kin,  a  trust  shall  result  for  the  crown.  Middleton  v.  Spicer,  i  Br.  Ch. 
Rep.  201.  The  above  rule  is  founded  upon  the  objection,  that  you  shall  not  intend,  that  a 
person  having  a  part  given  to  him,  is  to  take  the  whole.  This  is  the  settled  law,  and  it 
would  be  vain  and  improper  now  to  question  the  propriety  of  it ;  but  the  principle  upon 
which  thi>i  doctrine  has  been  introduced,  that  an  executor  having  a  legacy  is  a  trustee,  has 
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given  so  little  satisfaction,  that  case  upon  case  has  occurred,  paring  down  the  application  of 
it,  until  it  is  not  easy  to  say  upon  what  foundation  it  stands.  Per  Lord  EldoUy  in  King  v. 
Denison,  i  Ves.  &  Beam.  277-8.  If  therefore  there  be  t^o  or  more  executors,  a  legacy  to  one 
shall  not  exclude  them  from  the  surplus,  for  the  testator  might  intend  a  preference  to  him 
pro  tanto.  Colesworih  v.  Brangwin,  Pr.  Ch.  313.  Johnson  v.  Twist,  cited  a  Ves.  166. 
Buffarv.  Bradford,  2  Atk.  220.  Hawkins  v.  Mason,  Mosel.  20.  4  Br.  P.  C.  i.  S.  C.  Wil- 
son V.  Ivat,  2  Ves.  166.  Griffiths  v.  Hamilton,  12  Ves.  298.  Pratt  v.  Sledden,  14  Ves.  202. 
So,  where  there  are  unequal  legacies,  whether  pecuniary  or  specifick,  to  several'  executors, 
they  shall  not  be  excluded.  Brasbridge  v.  Woodroffe,  2  Atk.  68.  Bowker  v.  Hunter,  1  Br. 
Ch.  Rep.  328.  Blinkhorn  v.  Feast,  2  Ves.  27.  SeciiSj  where  equal  pecuniary  legacies  are 
given  them.  Petit  v.  Smith,  i  P.  Wms.  7.  Carey  v.  Goodinge,  3  Br.  Ch.  Rep.  110.  Southouse 
V.  Bates,  2  Ves.  &  Bea.  396.  But  see  Heron  v.  Newton,  9  Mod.  11.]  ||But,  whether  distinct 
specifick  legacies  oi  equal  \Vl\uc  will  have  this  effect,  qu.  though  the  language  of  Lord  Hardwicke 
in  Southcot  v.  Watson,  3  Atk.  226.  treats  specifick  and  pecuniary  legacies  as  standing  pre- 
cisely on  the  same  ground  in  questions  of  this  nature :  no  case  however  to  this  purpose  occurs 
in  the  books.  See  Mr.  Cox's  note  in  the  case  of  Farringdon  v.  Knightly,  i  P.  Wms.  550. 
See  also  Nisbett  v.  Murray,  5  Ves.  149.  The  cases  of  Shrimpton  v.  Stanhope,  cited  in  3  Atk. 
230.  and  of  Willis  v.  Brady,  Barnardist.  Ch.  Rep.  64.  are  not  cases  of  distinct  specifick  legacies, 
but  of  specifick  legacies  bequeathed,  jointly  to  husband  and  wife,  and  therefore  do  not  bear 
upon  this  point,  being  similar  to  the  case  ota  specifick  legacy  to  a  sole  executor.  If  a  legacy 
be  given  to  one  executor  expressly  for  care  and  trouble^  and  no  legacy  to  the  other;  they  are 
both  barred  of  the  residue;  for  the  one  l>eing  clearly  a  trustee,  the  other  must  be  so  likewise ; 
White  V.  Evans,  4  Ves.  21.  Sadler  v.'Tumer,  8  Ves.  617.  Milnes  v.  Slater,  Id.  295. ;  both 
taking  jointly,  th#y  must  be  both  trustees,  or  both  take  the  residue  beneficially  between  them. 
12  Ves.  308.  by  Lord  Eldon,  But  there  is  no  rule  of  law  which  prevents  the  testator  from 
dividing  the  executorship,  and  giving  the  one  the  office,  the  other  the  benefit ;  for  the  circum- 
stance, that  one  has  a  legacy  for  his  trouble,  is  no  more  than  a  presumption  against  the 
other.  So  thought  the  Master  of  the  Rolls,  and  therefore  admitted  parol  ondence  on  behalf  of 
the  co-executrix,  to  rebut  that  presumption,  and  upon  the  evidence  held  her  entitled  to  the 
residue  undisposed  of.  Williams  v.  Jones,  10  Ves.  77.  In  this  case  the  learned  judge  is 
reported  to  have  laid  great  stress  upon  the  infancy  of  the  co-executrix,  and  to  have  consi- 
dered it  as  almost  sufiicient  of  itself,  without  any  evidence,  to  justify  the  conclusion  that  the 
testator  intended  her  to  take  beneficially,  and  not  to  be  a  mere  trustee.  Perhaps,  this  was 
going  too  far;  for  a  testator  may,  if  he  thinks  fit,  appoint  an  infant  a  trustee,  and  the  argu- 
ment from  the  singularity  of  such  an  appointment,  from  the  improbability  of  his  intending  it, 
is  answered  by  the  fact,  that  he  has  actually  done  so.  King  v.  Denison,  i  Ves.  &  Beam.  275. 
In  Blinkhorn  v.  Feast,  2  Ves.  27.  Lord  Hardwicke  treated  it  as  a  circumstance  strengthening 
other  evidence;  but  not  to  be  relied  upon  alonc.j| 

Abr.  Eq.244>  -As,  where  y^.  devised  lands  to  be  sold  for  payment  of  his 
245.  Hil.  debts,  and  wiiicd,  that  the  surplus  sJiotdd  be  dccincd  part  (jfliis  per^ 
Bristol  V.Hun-  ^^"^^  estate^  and  go  to  his  exectiiors  ;  and  gave  to  his  executors 
gerford.  Pr.  loo^*  a-picce  as  a  legacy ;  the  question  was,  Whether  the  exe- 
Ch.  81.  S.  C.  cutors  should  have  the  surplus  to  their  own  use,  or  should  dis* 
s  r^'^P  W^*  ^^^^"^^  according  to  the  statute  of  distributions  ?  For  the  exe- 
iii  no^te  [c.]*"^  cutors  it  was  insisted,  that  the  surplus  .should  be  part  of  his 
S.  C.  cited.  personal  estate,  and  go  to  them ;  and  that  he  meant  it  them  to 
II Vernon  erro- their  own  use;  and  his  giving  them  a  legacy  of  100/.  a-piece 
neously  states  cannot  alter  the  case;  for  the  surplus  perhaps  might  be  nothing, 
for^the^he^ir^at  ^"^  therefore  he  gave  them  the  100/.  that  they  might  at  all 
law.  Peere*  events  be  sure' of  something,  and  not  to  exclude  them  from  the 
Williams  no-  benefit  of  the  surplus;  and  this  being  a  devise  of  the  surplus, 
^iv?stl^ede-"^  after  debts  and  legacies  paid,  cannot  be  a  trust  in  them;  for 
creeVrom  Sie  ^^^"  ^  ^^^"'  ^**"^^  ^^  performed  when  debts  and  legacies  are  paid. 
Register*s  ^"  ^^  other  side  it  was  said,  that  the  words  in  the  will,  that 
book.  10  Ves.  the  surplus  should  be  part  of  his  personal  estate^  a?id  go  to  his 
cited  b 'MR  II  ^'^^^^^^?^^^  ^^^'^  ^^^y  intended  to  exclude  the  heir^  who  else  would 
}*  .  -Il  have  it;  and  not  to  give  any  greater  interest  to  his  execidors  than 
they  umdd  have  had  otherwise.     And  of  this  opinion  was  my 

Lord 
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Lord  Chancellour,  and  decreed  accordingly ;  which  decree  was 
affirmed  in  parliament. 

But,  as  this  construction  has  been  made  purely  on  the  inten-  Abr.  Eq.  045. 
tion   of  the  testator,  so  such  intention   must  appear  exceedin;^  Trin.  1704. 
plain ;  otherw  ise  the  rule  of  law  is  to  take  place ;  as,  where  a  {^"^''^  an<* 
man  devised  his  library  of  books  to  A,  (except  ten  books,  such  chfa7i.^S.a 
as  his  wife  should  choose;    as  plays,  romances,  sermons,  but  [Vewstcadv. 
not  law  books,)  and  made  her  executrix  ;  it  was  holden  Uiat  she  Johnstone, 
should  not  by  this  devise  be  excluded  from  the  benefit  of  the  l^^'  ^^' 
surplus  of  tl»e  i«.r.o„al  c.tatc.  Watso':"  A.^! «,.] 

So,  where  A.  was  executrix  to  B,  her  former  husband,  and  a  Vera.  675. 
after  married  C,  who  by  his  will  in  1686  devised  to  his  wife  the  Hill.  1711. 
plate  and  goods  she  brought  him  in  marriage,  and  two  silver  S)/'.  ^'  ^*".''^: 
salvers  in  lieu  of  plate  that  had  been  exchanged  away,  and  made  been  ovS-"^ 
her  executrix  and  died,  leaving  a  daughter  by  a  former  wife,  and  ruled,  and  it  is 
his  wife  mscint  of  a  daughter;  and  there  being  no  devise  of  the  "o^  settled, 
suri)lus  of  the  personal  estate,  the  question  was,  Whether  she ''^^^ "  j'^"^' ^P" 
should  take  it  as  executrix  to  her  own  use,  or  liable  to  distribu-  trix  is  as  to"' 
tion;  and  my  Lord  Keeper  decreed  the  surplus  to  the  wife,  as  the*re«due, 
well  for  that  this  will  was  made  before  the  case  of  Foster  and  precisely  in 
MwUy  as  also  for  tliat  in  this  case  nothing  is  devised  to  the  wife  an^  oth^r""°^ 
but  what  was  her  own  before,  and  as  she  was  executrix  to  her  cutor;  Lake  vi 
former  husband;  but  principally  because,  where  a  wife  is  made  Lake,  Ambl.  ' 
executrix,  it  is  to  be  presumed  she  was  not  made  so  to  have  '*^-    Godsall 
barely  an  office  of  trouble,  but  of  benefit  to  take  the  surplus.         I'/^^Ois^Ab 
444.  pi.  58.      Martin  v.  Rcl>ow,  i  Br.  Ch.  Rep.  154.;  unless  the  legacy  to  her,  being  8j>eci- 
fick,  consist  of  property,  which  was  her*s  before  marriage ;  for  this  raay  vary  the  rule.    Law. 
son  V.  Lawson,  7  Br.  P.  C.  511.] 

So,  where  A,^  possessed  of  a  long  term  for  years,  by  will  de-  Abr.  Eq.  145. 
vised  it  to  his  wife  for  life,  and  after  her  death  to  the  child  she  ^'*^1^-  ^7ii- 
was  then  enselnt  with;  and  if  such  child  died  before  it  came  to  com^^i  p[-^^ 
twenty-one,  then  he  devised  one  third  part  of  the  said  term  to  his  ch.  316.  S.  C. 
wife,  her  executors  and  administrators  ;  and  the  other  two  tliirds  Gilb.  Equ. 
to  other  j)ersons,   and  made  his  wife  executrix  of  his  will,  and  ^^P»  74*  S.  C. 
dieil ;  and  a  bill  was  brought  against  her  by  the  next  of  kin  to 
the  testator,  to  have  an  account  and  distribution  of  the  surplus 
of  his  personal  estate,  not  devised  by  the  will :  two  questions 
were  made;  15/,   Whether  the  devise  to  the  wife  of  one  third 
part  of  the  term  was  good,  because  it  happened  she  was  not  then 
enseint  at  all,  and  so  the  contingency  upon  which  the  devise  to  her 
was  to  take  place  never  happened  ?  the  other  question  was,  Whe- 
ther this  term,  being  part  of  the  personal  estate,  and  expressly 
devised  to  her  for  life,  with  such  other  contingent  interest  on  the 
deatli  of  the  supposed  enseint  child  before  twenty-one,  should  shut 
her  out  from  the  surplus  of  the  p)ersonal  estate,  which  belonged 
to  her  as  executrix  ;  and  so  the  surplus  go  in  a  course  of  admini- 
stration to  be  distributed  among  the  next  of  kin  ?     As  to  the  first 
point,  my  Lord  Keeper  delivered  his  opinion,   that  though  the 
wife  was  not  e7iseint  at  the  time  of  the  will,  yet  the  devise  to  her 
of  such  third  part  of  the  term  was  good;  and  as  to  the  other 
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(fl)  [See  ace.  point  («),  dismissed  the  plaintiff's  bill,  and  so  let  in  the  executrix 
Lady  Gran-      ^^  ^\^q  surplus  of  the  personal  estate,  notwithstanding  the  devise 

I  p.  Wms.  114.    Nourse  v.  Finch,  i  Ves.  jun.  356.     Hoskins  v.  Hoskins,  Pr.  Ch.  363.] 

Hill.  1 7 16.  So,  the  testator,  being  possessed  of  a  personal  estate  to  the 

Batchclor  and  ynlue  of  about  2000/.,  and  being  taken  ill,  makes  his  will  in 
T?!.^^^ '«  ,*  '*  writinfr  the  very  day  before  his  death  ;  and  thereby  devises  se- 
Eq.  Ca.  Abr.  veral  legacies  to  his  relations ;  and  amongst  the  rest  gives  tfie 
246.8.  C.  in  plaintiff' his  sister  about  lotjo/.  and  gives  70/.  to  Mr.  Searle  and 
iotulem  verbis,  jjjg  ^.||'g^  jj,^j  their  four  children,  to  buy  them  mourning ;  and 
S.  C.*^"bul\iot  g^v^^  ^^  ^^'s  ^^^^  ^^^  most  esteemed  friend  Mrs.  Sarah  Searle 
so  well  re-  (one  of  the  daughters  of  Mr.  Searle,  to  whom  he  had  made  his 
ported.  addresses   in  way  of  marriage)  500/.,  and   gives  his  horse  and 

furniture  to  one  of  the  defendants  by  his  christian  name  and  sur- 
name; and- his  clothes  to  be  disposed  of  by  his  executors;  and 
then  concludes,  as  to  the  700/.  lam  entitled  to  in  the  South-Sea 
Company,  and  the  rest  of  my  personal  estate,  I  "jdHI  that  the  same 
shall  be  sold  for  the  payment  of  my  debts  and  legacies ;  and  I  make 
Mr.  John  a?id  Mr,  Thomas  Searle  my  exeaitors,  and  dies.  The 
executors  were  two  of  the  children  of  Mr.  Searle,  and  entitle<i  to 
their  proportion  of  the  70/.  devised  for  mourning;  and  one  of 
them  to  the  horse  and  furniture ;  but  were  no  ways  related  to 
the  testator.  The  suq:)lus  of  the  personal  estate  came  to  about 
600/.,  and  the  bill  was  brought  against  the  executors  to  have  aii 
account  thereof,  and  that  it  might  be  paid  to  the  plaintiff,  wliose 
wife  was  the  only  sister  and  next  of  kin  to  the  testator.  For  the 
plaintiff'  it  was  insisted,  that  the  executors  were  mere  strangers, 
no  ways  related  to  the  testator;  and  that  they  had  particular 
legacies  left  them  for  mourning  out  of  the  70/.,  and  one  of  them 
had  a  horse  and  furniture  expressly  devised  to  him,  and  there- 
fore it  was  not  reasonable  that  they  should  go  away  with  the  sur- 
plus of  the  personal  estate.  On  the  other  side  it  was  insisted, 
that  the  defendants  being  executors,  they  represented  the  tes- 
tator, that  they  stood  in  his  place,  and  were  entitled  to  what- 
ever he  left  undi.sposed  of;  that  this  was  the  ancient  law  for 
many  ages,  and  therefore  the  legal  title  being  in  them,  they 
ought  not  to  be  defeated  of  it  without  a  manifest  intention  of  the 
testator  to  the  contrary;  that  there  appeared  no  such  intent  in 
the  will,  for  they  arc  not  named  either  by  the  christian  name  or 
surname,  or  so  much  as  by  the  name  of  their  office  till  the  very 
close  of  the  will ;  nay,  it  was  in  proof,  that  the  testator  did  not 
so  much  as  consider  whom  he  should  make  his  executors  till  he 
had  disposed  of  all  the  legacies;  that  the  giving  one  of  them  his 
horse  and  furniture  was  only  to  exclude  the  other,  who,  by  be- 
ing executor  with  him,  would  have  been  equally  entitled  to  it, 
and  could  not  be  counted  a  legacy  to  shut  them  out  of  the  sur- 
plus, since  it  rather  regarded  the  other  executor  than  the  plaintiff 
the  next  of  kin  ;  that  they  had  it  fully  in  proof,  that  the  testator 
being  asked,  Whether  he  would  not  give  his  sister  more  ?  an- 
swered, he  would  not ;  that  being  asked,  Wiio  should  have  the 

surplus  ? 
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surplus  i*  he  said  his  will  should  stand  as  it  was,  and  that  he  had 
a  very  fi^rcat  regard  for  the  defendant's  family,  and  was  to  have 
niarrieil  their  sister ;  and  that  these  proofs  being  in  alfirmance. 
of  the  disposition  the  hiw  made  for  the  executors  might  be  read;, 
and  that  several  resolutions  since  the  case  of  Foster  and  Munt 
had  pared  away  the  authority  of  that  case,  and  therefore  prayed 
that  tlie  bill  may  be  dismissed.     My  Lord  Chancellour  was 
clearly  of  opinion,  that  the  proofs  being  in  affirmance  of  the 
disposition  ought  to  be  read;  and  said,  that  they  were  so  full  as 
to  make  an  end  of  this  case;  that  without  a  strong  and  violent 
implication  («),  the  executors  ought  not  to  be  defeated  of  the  Ma)  in  Bowv 
rcsiihmm ;  that  here  was  no  such  implication   in  this  will  but  kcr  v.  Hunter 
rather  the  contrary ;  that  to  make  sense  of  the  last  clause,  it  '  ^'■-  ^h-  Rep., 
must  be  construed  a  devise  of  the  SoiU/i^Sca  stock,  and  the  rest  il°;,i,t^^1 
ot  tlic  personal  estate  to  his  executors;  tor  it  is  immediately  tol-  niade  to  say, 
lowed  by  "  awl  Intake  John  and  Thomas  Searle  mj/  cxeattors  "  it  must  !)c  an 
which  could  have  no  relation  to  the  direction  for  sale,  unless  by  ifreshtible  hi-^ 
giving  them  the  surplus  which  should  arise  by  sale ;  and  as  there  [h^^"^^*  ^^^ 
appcart»d  no  strong  or  violent  implication  to  induce  any  other  too  far ;  it  is 
construction,  he  could  not  give  into  so  great  a  change  of  the  law,  enough  if 

but  must  decree  for  Uic  executors ;  and  accordingly  did  so.  '^^"''^  ^^  \ 

°  •'  strong  and 

violent  presumption.  If  there  must  be  an  irrcbistihle  inference,  parol  evidence  could  not  be 
admitted.  By  Arden,  M.  R.  %  Vcs.  jun.  471.  4  Ves.  90.  To  tlic  same  effect  by  Grant,  M.  R. 
14  Vcs.  1 9  7. 1) 

And  as  this  doctrine  of  making  the  executor  a  trustee  for  the  Vide  a  Vern. 
next  of  kin  subsists  only  by  the  notions  of  a  court  of  equity,  »5a-  The  case 
which  by  implication,  and  contrary  to  the  rules  of  law,  gives  the  ^nJ^"!!?^* 
residuum  to  the  next  of  kin  ;  so  the  executors  Ikive  l)een  admitted  Gainsborough, 
by  parol  evidence  to  shew,  that  the  testator  intended  the  resi-  Abr.  230.8.0. 
duum  for  them,  which  lias  been  thought  reasonable,  being  only  an^  a  Vern. 
to  rebut  an  equity,  and  oust  an  implication  arising  from  the  rule  ^A^'^^^^ 
^^' equity.  Dutchess  of* 

Beaufort,  i  P.  Wms.  1 14.  S.  C.  Petit  v.  Smith,  i  P.  Wms.  7.  5  Mod.  247-  S.  C.  Com,  Rep.  3. 
S.  C.  Batchelor  v.  Searle,  a  Vern.  736.  Duke  of  Rutland  v.  Duchess  of  Rutland,  a  P.  Wms.  aio. 
Mallabar  v.  MallabiU",  Ca.  Temp.  talb.  78.  Lake-v.Lake,  i  VVils.  313.  Ambl.  ia6.  Brown 
V.  Selwin,  Ca.  Temp.  Talb.  240.  But  narol  evidence,  it  is  said,  ought  in  this  case  to  be  ad- 
mitted with  great  caution.  Rachfield  v.  Careless,  a  P.  Wms.  160.  Duke  of  Rutland  rv 
Duchess  of  Rutland,  id.  215.  Blinkhorn  v.  Feast,  2  Ves.  28.  Nourse  v.  Finch,  i  Ves.  jun: 
358.,  and  restricted  to  what  passed  at  the  time  of  making  the  will.  See  the  two  last  cited 
cases.]  II  But  Lord  Chancellour  Eldon  has  declared  the  sum  and  sense  of  all  the  authoritieji 
to  be,  that  all  parol  declarations,  whether  made  hejorcy  or  a^,  or  after  the  making  of  the 
will,  are  admissible  to  rebut  presumptions,  though  they  are  not  all  alike  weighty  and  effi- 
cacious. Whether  they  consist  of  conversation  with  people  who  have  notliing  to  do  with  the 
question,  of  declarations  provoked  by  impertinent  inquiries,  or  in  whatsoever  form  they 
arise,  they  are  all  evidence,  though  entitled  to  very  different  credit,  according  to  times  and 
circumstances.  In  the  degrees  of  such  evidence,  contemporary  declarations  are  clearly  of 
the  ^reatot  weight :  next  to  such  contemporary  declarations,  those  which  are  made  ajler  the 
making  of  the  will  are  the  most  efficacious;  for  a  declaration  after  the  will,  as  to  what  the 
testator  had  done,  is  entitled  to  more  credit  than  one  before  the  will  as  to  what  he  intended 
to  do,  ioi  that  intention  may  very  well  be  altereti;  but  he  knows  what  he  has  done,  and  is 
much  more  likely  to  speak  correctly  as  to  that,  than  as  to  what  ha  proposes  to  do.  Trimmer 
v.Bayne,  7  Ves.  51 7. || 

A?,  where  one  not  of  kin,  but  a  stranger,  was  made  executor,  Abr.  Eq.  345- 
and  had  considerable  legacies  given  him ;  although  it  was  de-  Lutlebury  v. 

Kk3  creed  ^"'*'''>- 
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aVes.95.  S.C.  creed  by  Sir  Peter  Ki?igi  in  the  mayor's  court,  in  flivour  of  the 
cited.  testator's  two  brothers,  that  the  surplus  should  be  distributed; 

yet,  upon  an  appeal  to  the  House  of  Peers,  that  decree  was  re- 
versed, not  barely  as  it  stood  upon  the  will,  but  that  parol  proof 
ought  to  be  received  in  favour  of  the  executor's  title,  consistent 
with  the  will ;  and  the  proof  being  full,  as  to  the  testator's  fre- 
quent declarations,  that  his  executor,  thftugh  a  stranger,  should 
have  the  surplus,  it  was  decreed  accordingly. 
Hil.  6  G.  2.  So,  in  the  case  of  Hatton  and  Hatioriy  where  the  wife  was 

Hatton  V.  Hat-  j^r^^^  executrix,  and  a  considerable  legacy  devised  to  her ;  yet 
S.  C.*  Fitzgib.  the  proof  being  strong,  that  the  testator  intended  the  surplus  to 
126.  S.C.         her  own  use,  the  same  was  decreed  accordingly,  both  at  the 
I  Barnardist.    jIqU^  and  in  ChaJicery. 
^77.329.  S.C. 

Hil.  6  G.  2.  But,  where  A,^  being  possessed  of  a  considerable  personal 

Lady  Osborne  estate,  made  his  will,  and  thereby  devised  several  legacies,  but 
V.  Villiers.  g^^^,^  j^^j^^  ^^  y{\%  executor ;  and  the  question  was,  Whetlier  parol 
evidence  ought  to  be  admitted,  to  prove  that  the  testator  did  not 
intend  that  the  executor  should  have  the  residue  of  his  personal 
estate,  but  that  the  same  should  go  according  to  the  statute  of 
distributions  ?  it  was  holdcn  clearly,  that  no  such  c\ndence  could 
be  admitted,  for  that  this  would  be  to  admit  evidence  not  to  oust 
an  implication,  but  to  contradict  the  rule  of  law,  and  what  ap- 
peared on  the  face  of  the  will. 


(I)  How  the  Personal  Estate,  afler  Debts  paid,  is  to 
be  distributed  when  the  Party  dies  Intestate  : 
And  herein,  of  the  Share  the  Husband  or 
Wife  are  entitled  to  ;  and  of  the  ascending,  de- 
scending, and  collateral  Line,  and  Admission 
of  the  Half-Blood  %  and  where  the  Distribution 
shall  be  per  Stirpes,  and  not  per  Capita. 

And. 410. 414.  TT  hath  been  already  observed,  that  before  the  statute  22  & 
Cro.  Car.  62.  ^3  Car.  2.  c.  10.  the  eccl'  "  '  \\  courts  had  no  jurisdiction 
Style,  4*56?*     *®  compel  distribution  of  ii  '  estates;  for  though  by  the 

Hob.  8.3. 191.  31  E.  3.  St.  I.  c.  1 1,  and  21  H.  8.  c.  5.  they  had  authority  to  grant 
Lev. 233.  Car-  administration  to  the  widow  or  next  of  kin ;  yet,  having  once 
*er,  125.  granted  it,  they  had  executed  their  authority;  and  the  admi- 

nistrator, coming  in  the  place  of  the  executor,  had  the  whole 
personal  estate  of  the  intestate,  after  debts. 
Raym.  499.  Yet  after  it  had  been  solemnly  adjudged   in   the  common 

law  courts,  that  the  ecclesiastical  courts  could  not  compel 
a  distribution,  it  seems  that  when  they  were  under  deliber- 
ation, whether  they  would  grant  administration  to  the  wife 
or  next  of  kin,  and  to  which  of  the  wq^  of  kin,  they  used 
to  treat  with  the  parties,  and  consider  what  sum  the  over- 
plus was  like  to  amount  to  ;  and  how  that  ought,  by  their  rules, 
to  be  distributed ;  and  they  would  prefer  him  to  the  administra- 
'    /  ,  "  tion, 
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lion,  that  woulil  beiorc-linnd  perform  such  (hstribution  by  pay- 
ment of  money,  and  by  giving  securities  to  persons  to  wliom  it 
was  appointed. 

But  because  it  was  found  very  inconvenient  for  any  admi-  Rnym.  499. 
nistrator  to  pay  before  he  received,  for  it  was  hard  for  liini  to  («)  ^ly  Lord 
know  what  he  minrht  undertake  before  he  had  possession,  and  '^^''f*  "[*' 
the  judge  could  not  liave  a  perfect  knowletlgc  of  the  true  vahie  thmigl/nub- 
of  the  overplus,  to  guide  him  in  the  measure  of  his  distribution  lick  inconvc- 
till  after  the  administration  ended,  and  the  account  of  the  estate  "icncies  were 
taken  ;  {a)  to  remetly  these  inconveniences,  and  to  compel  a  just  "J^^H^/  '°  ^^ 
and  e<jual  distribution  of  the  estates  of  intestates,  j^f|^  clvirbns^ 

yet  they  had 
another  reason  to  desire  that  th©RC  methods  might  be  changed ;  for  the  allotting  ol  distri- 
butions in  this  manner  was  but  a  barren  jurisdiction  that  could  not  be  drawn  out  in  length  ; 
all  disputes  were  ended  t^no^/z/w  without  appeal,  and  the  accounts  of  administrators  were 
never  contested,  when  there  was  no  adversary  concerned  to  demand  a  share  in  the  ovej-pluj^. 
upon  taking  them.    Raym.  499. 

By  the  22  &  23  Car.  2.  €•  10.  J  3.  it  is  enacted,  "  That  the 
"  ordinaries  and  judges  respectively  shall  and  may,  and  are  en- 
"  abletl  to  proceed  and  call  such  administrators  to  account  for 

and  touching  the  gootls  of  any  person  dying  intestate,  and, 
••  upon  hearing  and  due  consideration  thereof,  to  order  and 
"  make  equal  and  just  distribution  of  what  rcmaincth  clear  (after 
"  all  debts,  funerals,  and  just  expences  of  every  sort,  first 
•*  allowed  and  deducted)  amongst  the  wife  and  children,  or 
*'  childrens*  children,  if  any  such  be,  or  otherwise  to  the  next 
"  of  kindred  to  the  dead  person,  in  equal  degree,  or  legally  re- 
**  presenting  their  stocks,  pro  suo  cuiqiic  jiwcy  according  to  the 
**  laws  in  such  cases,  and  the  rules  and  limitation  hereafter  set 
"  down ;  and  the  same  distributions  to  decree  and  settle,  and  to 
*'  compel  such  administrators  to  observe  and  pay  the  same,  by 
*'  the  due  course  of  his  majesty's  ecclesiastical  laws.  Saving  to 
"  every  one,  supposing  himself  or  themselves  aggrieved  their 
"  right  of  appeal  as  was  always  in  such  cases  used." 

§  5.  *'  Provided  always.  That  all  ordinaries,  and  every  other 
"  person,  who  by  this  act  is  enabled  to  make  distribution  of  the 
*♦  surplus  of  the  estate  of  any  person  dying  intestate,  shall  dis- 
''  tribute  the  whole  surjil usage  of  such  estate  or  estates,  in 
"  manner  and  form  following ;  that  is  to  say,  one  third  part  of 
**  the  said  surplusage  to  the  wife  of  the  intestate,   and  all  the 

residue  by  equal  portions  to  and  amongst  the  children  of  such 
**  persons  (lying  intestate,  and  such  persons  as  legally  represent 
"  such  children,  in  case  any  of  the  said  children  be  then  dead, 
"  other  than  such  child  or  children  (not  being  heir  at  law)  who 
"  shall  have  any  estate  by  the  settlement  of  the  intestate,  or 
"  shall  be  advanced  by  the  intestate  in  his  life-time,  by  portion 
"  or  portions  equal  to  the  share,  which  shall  by  such  distribution 
**  be  allotted  to  the  other  children,  to  whom  such  distribution  is 
*'  to  be  made  :  and  in  case  any  child,  other  than  the  heir  at  law, 
"  who  shall  have  any  estate  by  settlement  from  the  said  intestate, 
*'  or  shall  be  advanced  by  the  said  intestate  in  his  life- time,  by 

K  k  4  *'  portion 
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"  portion  not  equal  to  the  share  which  will  be  due  to  the  other 
*«  children  by  such  distribution  as  aforesaid ;  then  so  much  of 
'*  the  surplusage  of  the  estate  of  such  intestate  to  be  distributed 
*«  to  such  child  or  children  as  shall  have  any  land  by  settlement 
<«  from  the  intestate,  or  were  advanced  in  the  life-time  of  the 
*'  intestate,  as  shall  make  the  estate  of  all  the  said  children  to 
<«  be  equal,  as  near  as  can  be  estimated ;  but  tl>e  heir  at  law, 
*'  notwithstanding  any  land  that  he  shall  have  by  descent,  or 
<«  otherwise  from  the  intestate,  is  to  have  an  equal  part  in  the 
"  distribution  with  the  rest  of  the  children,  without  any  consi- 
*<  deration  of  the  value  of  the  land  which  he  hath  by  descent, 
"  or  otherwise,  from  the  intestate." 

§  6.  "  And  in  case  there  be  no  children,  nor  any  legal  repre- 
*'  sentatives  of  them,  then  one  moiety  of  the  said  estate  to  be 
**  allotted  to  the  wife  of  the  said  intestate,  the  residue  of  the  said 
*'  estate  to  be  distributed  equally  to  every  of  the  next  of  kindretl 
"  of  the  intestiite,  who  are  in  equal  degree,  and  those  who  legally 
•*  represent  them." 

§  7.  "  Provided  that  there  be  no  representations  admitted 
*'  among  collaterals  after  brothers  and  sisters*  children  ;  and  in 
**  case  there  be  no  wife,  then  all  the  said  estate  to  be  distributed 
*'  equally  to  and  amongst  the  children ;  and  in  case  there  he  no 
*'  child,  then  to  the  next  of  kindred  in  equal  degree  of  or  unto 
*'  the  intestate,  and  their  legal  representatives  as  aforesaid,  and 
**  in  no  other  manner  whatsoever." 

§  8.  "  Provided  also.  To  the  end  that  a  due  regard  be  had  to 
*'  creditors,  that  no  such  distribution  of  the  gootls  of  any  person 
**  dying  intestate  be  made  till  after  one  year  be  fully  expired, 
**  after  the  intestate's  death ;  and  that  such  and  every  one,  to 
^'  whom  any  distribution  or  share  shall  be  allotted,  shall  give 
**  bond  with  sufficient  sureties  in  the  said  courts,  that  if  any 
*'  debt  or  debts  truly  owing  by  the  intestate  shall  be  afterwards 
**  sued  for  and  recoveretl,  or  otherwise  duly  made  to  appear,  that 
''  then  and  in  every  such  case,  he  or  she  shall  respt»ctively  re- 
**  fund  and  pay  back  to  the  administrator,  his  or  her  rateable 
**  part  of  that  debt  or  debts,  and  of  the  costs  of  suit  and  charges 
"  of  the  administrator,  by  reason  of  such  debt,  out  of  the  part 
**  and  share  so  as  aforesaid  allotted  to  him  or  her,  thereby  to 
"  enable  the  said  administrator  to  pay  and  satisfy  the  said  debt  or 
"  debts  so  discovered  after  the  distribution  made  as  aforesaid." 

§  9*  "  Provided  always.  That  in  all  cases  where  the  ordinary 
*'  hath  used  heretofore  to  grant  administration  cu?n  testamento 
"  annexo^  he  shall  continue  so  to  do,  and  the  will  of  the  deceased 
*'  in  such  testament  expressed  shall  be  performed  and  observed 
"  in  such  manner  as  it  should  have  been  if  this  act  had  never 
*'  been  made." 

By  §  4.  it  is  provided  also,  "  That  nothing  in  this  act  shall  ex- 

"  tend  to  or  prejudice  the  customs  of  London  or  York,  or  other 

*'  places  having  known  and  received  customs  pecuUar  to  them, 

*'  but  that  the  same  customs  may  be  observed  as  formerly." 

♦     %  Mod.  10,  Iw  the  construction  of  this  statute  it  being  doubted,  whether  the 

husband 
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husband  was  enlitletl  to  adminisirntion  to  his  wife,  as  before,  no 
as  not  to  be  oblijred  to  distribute  the  personal  estite  nmongst  the 
rest  of  kin  to  the  wife;  by  the  29  Car.  2.  c.  3.  §  25.  it  is  de- 
clared, "  That  neither  thrs  act  nor  any  thing  therein  contained, 
**  shall  be  construed  to  extend  to  the  estates  of  feme  coverts, 
**  who  shall  die  intestate,  but  that  their  husbands  may  demand 
"  and  have  administration  of  their  rights,  credits,  and  other 
*'  personal  estates,  and  recover  and  enjoy  the  same,  as  they 
"  might  have  done  before  the  making  of  the  said  act." 

Also,  to  {o)  explain  and  ascertain  what  s.hare  the  mother  was  (^J  The rcas6ii 
entitled  to  upon  tlie  death  of  a  child,  where  the  father  was  dead,  otmakm;^  the 
by  the   i  Jac.  2.  c.  17.  it  is  enacted,  "  That  if  after  the  death  ^ausTthe 
"  of  the  father  any  of  his  children  shall  die  intestate,  without  mother  might 
"  wife  or  children,  in  the  life-time  of  the  mother,  every  brother  marry,  and      * 

"  and  sister,  and  the  representatives  of  them,  shall  have  an  eciual  carry  all  away  • 
,,     1  M    1       »  '  *         to  another 

"  share  with  her.  husband;  but 

the  father  surviving  is  entitletJ  to  the  whole  personal  estate.    Salk.  251.     i  P.  Wms.  48,  49- 
Lord  Raym.  684.    Com.  Hep.  96. 

II  Also,  doubts  liaving  arisen  upon  the  clause  respecting  the 
customs  of  London  and  Ybr^,  it  is  enacted  and  declared  by  the 
St.  I  Ja.  2.  c.  17.  §  8.  that  that  clause  "  was  never  intended  nor 
"  shall  be  taken  or  construed  to  extend  to  such  part  of  any  in- 
"  testate's  effects,  as  any  administrator  by  virtue  only  of  being 
"  administrator,  by  pretence  or  reason  of  any  custom  may  claim 
♦'  to  have,  to  exempt  the  same  from  distribution,  but  that  such 
"  part  in  the  hands  of  such  administrator  shall  be  subject  to 
<^  distribution  as  in  other  cases  within  the  said  act."|| 

In  the  construction  of  the  above  statute  for  disti-ibuting  intes- 
tates* estates,  the  following  opinions  have  been  holden : 

I.  That  the  clause  which  says,   that  there  shall  be  no  repre-  Raym.  496. 
sentations  among  collaterals  beyond  brothers  and  sisters*  chil-  ^^^'^^  ^' 
dren,  must  be  intended  brothers  and  sisters  of  the  intestate,  and  p^^^^^ument 
not  to  admit  representation  when  the  distribution  happens  to  fall  of  Lord  Chief 
out  amongst  brothers  and  sisters,  though  remote  relations  to  the  JusticeM;rM*s 
intestate ;  for  the  intestate  is  the  subject  of  the  act ;  it  is  his  f^f)  |^!^  ^^^' 
estate,  his  wife,  his  children,  and  by  the  same  reason  his  brother's  s,nith  2  Show, 
children,  for  he  is  equally  the  correlative  to  all.  a86.   Beeton 

v.  Darking, 
a  Vern.  168.    Pett  v.  Pett,  Salk.  250.    Ld.Rayra.571.  S.C.    Com.  Rep.  87.  S.C.  i  P.Wm». 
25.S. C.     Bov.crs  V.  Littlewood,  i</.  595.1 


2.  On  that  clause  of  the  statute,  which  directs  the  distribution  Smith  v.  Tra- 
to  every  of  the  next  of  kindred  of  the  intestate,  who  are  in  equal  cey,Mod.  209. 
degree,  it  hath  been  adjudged  in  several  books,  that  a  brother  or  g  c^2Jon'**o^ 
sister  of  the  half-blood  shall  come  in  for  a  share  with  one  of  the  s.c!  Vent.316. 
whole  blood,  being  as  near  a  kin  to  the  intestate.     [And  {b}  this  S.C.    2  Lev. 

shall  extend  to  a  posthumous  brother  of  the  half-bjood.]  '73-  S.C. 

^  -^  2  Vent.  317. 

Show.  Pari.  Cases,  108.     Vern.  437.    2  Vern.  124.    Carth.  5 1.  S.  P.  adjudged.    Show,  i,  «• 
S.  P.    Comb.  IIS.    Clift.  243.    Holt,  258.  pi. 2.    (6)  [Burnet  v.  Man,  i  Yes.  156.] 

3.  That  where  the  statute  says,    that  distribution  shall  be  Walsh  v. 
.uuongst  representatives  of  jiersons  deceased  y^ro  sno  ciiiquejure ;  ^^^'^^y  ^^  . 
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Cas.  Abr.  by  tJiis  it  is  meant,  that  distribution  shall  be  per  stirpes  and  not 

249.  pi.  7.  p^  capita  :  so  that  if  the  father  has  two  sons,  and  one  of  them 
nl  Ti  Bowers  ^^^^  "^  ^^^  life-time,  leaving  three  children,  and  the  father  dies 
V.  Littlevvood,  intestate,  the  surviving  son  shall  have  half  the  personal  estate, 
I  P.Wins.595.  and  the  other  moiety  shall  be  etjually  divided  amongst  the  chil- 
Davers  v.  ^]ren  of  the  dead  son:  yet,  it  hath  been  holden,  that  if  A.  has 

Wms^^co  *  three  brothers,  and  one  dies  leaving  three  children,  another  two, 
Lloyd  V.  and  the  third  five,  and  A,  dies  intestate,  that  in  this  case  the 

Tench,  aVes.  distribution  shall  he  per  capita,  and  not  per  stirpes,  and  that  all 
aij.  Durant  i\^q  children  shall  have  an  equal  share;  for  the  brothers  being  all 
I  Atk!454?  *  ^^^^'  "°"*^  ^^^  ^y  ^^y  ^^  representation,  but  all  as  next  of  kin. 
Stanley  v.  Stanley,  id,  455.    Janson  v.  Bury,  Bunb.  159. 

Carth.  51.  4.  On  the  clause  of  the  statute,  which  directs  that  no  distri- 

Comb.  14.11a.  bution  shall  be  within  a  year  after  the  death  of  the  intestate,  it 
407.^Shov/.  a.  ^^^^^  ^*^"  adjudged,  that,  if  a  person  entitled  to  a  distributive 
2S,  26.  Skin,  share  dies  within  the  year,  yet  it  is  such  an  interest  vested  in  him 
a  1 2.  a  1 8.  as  shall  go  to  his  executor  or  administrator  ;  for  the  statute  doth 

3  Mod.  58.        ,jQ^  make  any  suspension  or  condition  precedent  to  the  interest  of 
*  '*°^'     the  parties,  but  is  a  clause  merely  for  the  benefit  of  creditors. 
Also,  this  statute,  being  in  nature  of  a  will  for  all  persons  who  die 
intestate,  ought  in  this  instance  to  be  resembletl  to  the  case  of  a 
residuary  legatee,  in  which  it  is  always  holden,  that  if  such  a  le- 
gatee die  before  the  debts  are  satisfied,  so  that  it  doth  not  appear 
to  how  much  the  surplus  will  amount,  yet  the  executor  or  admi- 
nistrator of  such  a  legatee  shall  have  tiie  whole  residue,  ^c.  which 
remains  over,  and  not  the  executor  of  the  first  testator. 
Carth.  5a.  and       5.  It  hath   been   holden,  that,  if  the   father  dies  intestate, 
vide 3  Mod. s9.  leaving  one  child,  this  h  not  casus  omisstis ;  and,  consequently, 
S.  P.  but  no ^    ^^  there  be  a  wife,  that  she  shall  have  but  a  third  part;  and 
resolution.        that,  if  the  child  die  intestate,  administration  is  to  be  granted 
to  the  next  of  kin  to  him,  and  not  to  the  next  of  kin  to  the 
father. 
Whikw^rth^*         ^'  ^^  ^^^^  ^^^"  resolved,  that  if  one  dies  intestate,  leaving  a 
Pr.  Ch.  527'.     grandmother  and  uncles  and  aunts,  the  grandmother  is  entitled 
Eq.  Ca.  Abr.    to  the  personal  estate,  in  exclusion  of  the  uncles  and  aunts. 
249.  S.  C.     Blackborough  v.  Davics,  i  P.  Wms.  41.      i  Salk.  aci.  S.  C.      1  Ld.  Raym.  684. 
S.  C.    Com.  Rep.  96.  S.  C. 

Moor  v.  Bar-  [7.  It  hath  been  resolved,  that  if  a  person  dying  intestate  leave 
ham,iP.Wms.  ^  grandfather  by  the  father's  side,  and  a  grandmother  by  the 
mother's  side,  his  next  of  kin ;  these  (grandfather  and  grand- 
mother) shall  take  in  equal  moities  by  the  statute  of  distribu- 
tions, as  being  in  equal  degree:  for  though  the  grandfather  on 
the  father's  side  may,  in  some  respects,  be  more  worthy  of  blood, 
yet  here  dignity  of  blood  is  not  material,  in  regard  the  brother 
of  the  half-blood  shall  take  equally  with  the  brother  of  the  whole 
blood. 
Evelyn  v.  8.  It  hath  been  resolved,  that  if  a  person  dying  intestate  leave  a 

4Burn»sE.L  g^^"^^^^ther  and  a  brother,  the  grandfather  shall  not  share  the 
363.  Ambi.  personal  estate  with  tlie  brother,  but  the  latter  sliall  take  the 
191.  ^.C.         whole:  for  the  brother  is  nearer  than  the  grandfather,  there 

7  being 


(K)  Of  Advmicemenly  mid  bringing  into  Hotchpot. 


507 


l)cing  by  our  law  but  one  degree  between  brother  and  brother, 
whereas  there  are  two  degrees  between  grandfatlier  and  grandson.3 

9.  It  hath  been  resolved,  that  if  a  man  die  intestate,  leaving  a  Wallis  v. 
widow  and  one  son,  and  afterwards  the  son  die  intestate,  then  Hodson,  in 
tiie  mother  is  delivered  of  a  child  whereof  she  was  ensient  at  her  C^an.  Hil. 
husband's  death  :  such  iwsthumous  child  is  entitled  to  a  share  of  B^a^j  ^* 
the  son's  personal  estate.  S.  C.    a  Atk' 

1 15.  S.  C.     a  P.  Wm8.446.  S.  P.    Ball  v.  Smith,  a  Freem.  a3o.  S.  P.    See  Thellusson  v.  Wood- 
ford, n  Ves.  139. 


I  Str.  710. 
Gilb.Rcp.189. 
Stanley  v. 
Stanley, 
I  Atk.455. 


[It  liath  been  resolved  on  the  statute  of  Ja.,  that  if  a  man  die  Keilway 

intestate  and  without  issue,  leaving  a  wife^  and  several  brothers  Keilway, 

and  sisters,  and  his  mother  living,  the  mother  shall  have  no  *1*-Wm8.344. 
more  than  an  equal  share  of  a  moiety  of  the  estate  with  the 
brothers  and  sisters.  And  though  there  should  be  no  brother  or 
sister,  yet  if  there  are  the  children  of  a  deceased  brother  or 
sister,  they  shall  take  the  same  share  with  the  mother  which 
their  parent  would  be  entitled  to. 

Where  a  person  dies  intestate,  having  personal  property  in  Bmcev.Brucc, 

different  places,  and  subject  to  different  laws,  it  is  now  settled,  Dom.  Proc. 

that  the  lex  domicilii^  not  the  lex  ret  sitccy  shall  attach  upon  1/^^  La]?° 

the  property,  and  direct  the  succession  to  it.     What  shall  be  icyfDom.*  " 

considered  as  the  domicil  of  the  party  is  rather  a  question  of  fact  Proc.  7  Mar. 

than  of  law.  179»-  Balfour 

V.  Scott,  Dom. 
Proc.  1 1  Mar.  1 793.  Ommaney  v.  Douglas,  Dora.  Proc.  1 8  Mar.  1 796.  Bempilc  v.  Johnstone, 
3  Vcz.  jun.  aoo. 

Upon  this  principle  it  was  determined  by  the  privy  council  in  Ambl.  415. 
the  case  of  Bum  v.  Colcy  7th  April  1 762,  that  where  a  testator 
domiciled  in  England  iWci\y  the  judge  of  the  probate  in  the  plan- 
tations was  bound  by  the  probate  granted  in  England.     The  lex 
domicilii  regulates  testate  as  well  as  intestate  succession.] 


(K)  Of  Advancement,  and  bringing  into  HotchpoU 

"DY  a  custom,  which  has  prevailed  time  out  of  mind  in  certain  CoXitt  176.0. 

places,  the  wife  and  children  of  a  person  deceased  are  entitled  Reg.  14a.  for 
to  the  writ  de  rationabili  parte  batiorum^  on  which  writ  they  ^^^  custom  of 
shall,  according  to  the  custom,  recover  their  shares  and  propor-  ^^  ^  CW-"* 
tions  of  the  personal  estate.    But  such  children,  as  were  reason-  tmu  of  London. 
ably  advanced  by  the  father  in  his  life-time  (a)  with  any  part  of  Mayn.  9. 
his  goods,  shall  have  no  farther  share ;  for  the  words  of  the  writ  H.^^)  ^  ^\^f\' 
are,  ncc  in  vita  patris  promoti  Juenmt.    But  yet  such  child  being  th^efo^J^  no^ 
only  in  part  advanced,  may  bring  such  advancement  into  hotch-  advancement, 
2^ot,  or,  as  the  civilians  express  it,  into  the  collatio  bonorum^  and  aP.Wm8.440. 

then  such  child  will  be  entitled  to  an  equal  share  with  the  rest.       ^°  ^  ^"*^  ^ 

*  must  result 

from  a  complete  act  of  the  intestate  in  his  life-time,  by  which  he  divests  himself  of  all  pro- 
perty in  the  subject,  though  it  need  not  take  effect  in  possession  till  after  his  death.    Ibid.\( 


This  advancement  that  will  exclude  a  child 


must  be  by  the  Swinb.ai;* 
father. 


508  EXECUTORS  AND  ADMINISTRATORS. 

11(a)  Not  even  father,  and  not  by  any  other  (a) ;  nor  will  any  fortune,  though 
by  a  mother,     never  SO  great,  acquired  by  the  child  by  his  labour  and  industry, 
Holt  V  Prede-  exclude  him. 
rick,  a  P.Wms. 
356. 

Swiiib.  217.  Also,  such  advancement  as  will  exclude  a  child,  unless  he 

a  P.Wms.  449.  brings  it  into  hotchpot,  must  be  given  directly  to  the  child,  and 

ziot  to  another  for  the  benefit  or  advantage  of  the  child ;  and 

therefore  tnoney  given  to  bind  a  child  out  an  apprentice,  or  laid 

out  in  his  education,  either  at  school  or  at  an  university,  or  on 

his  travels,  is  no  advancement. 

Elliot  V.  Col-         II  Nor  is  money  laid  out  in  maintenance  of  a  child  an  advance- 

lier,  1  Vcs.  15.  nient.     But  whether  maintenance  and  support  of  a  daughter 

3  Atk.5a9.       j^fj-gj.  marriage  would  be  considered  as  an  advancement,  qti.\\ 

case  Loril  Hardwicke  ordered  it  to  be  charged  as  a  debt  due  from  the  daughter  to  the  fatiicr's 
personal  estate. 

Swiiil).  217.  So,  if  the  father  purchases  for  bis  child  an  advowson,  or  any 

[j(6)  Vidccontr,  other  ecclesiastical  benefice;  or  if  he  buys  him  any  oflice  civil  or 
3  P.Wms.  317.  military  (Z»),  these  are  not  such  advancements  as  will  exclude  him 
«ot.(0), where  ^        ^  difctributivc  share. 
It  is  consiuereu 

as  an  advancement  pro  tantoy  altiiough  the  office  be  only  at  will,  as  a  gentleman  pensioner's 
place,  or  a  commission  in  the  army.  So,  an  annuity  is  an  advancement,  the  value  of  which 
may  be  calculated  by  the  value  at  the  date  of  the  grant;  or,  if  it  has  ceased,  according  to  the 
payments  received,  at  the  option  of  the  child.  Lord  Kircudbright  v.  Lady  Kircudbright, 
SVe8.55-ll 

aVern.  638.  On  the  statute  22  &  23  Car.  2.  c.  10.,  which  expressly  ex- 
Phineyv.  eludes  every  child  advanced  by  the  father,  except  the  heir  at 

Phiney.  \c^yf^  from  a  farther  share,  unless  he  brings  such  advancement 

the  nlamtfff^s    ^"^°  ^^^^  collatio  honorum^  it  hath  been  holden,  that  if  the  heir 
father,  on  the   at  law  hath  a  settlement  or  provision  made  on  him  on  liis  father' 
marriage  of      marriage,  out  of  the  personal  estate  (c),  that  upon   the  father's 
the  daughter     dying  intestate,  to  entitle  him  to  any  more,  he  must  bring  such 
nanted,Tn'case  advancement  into  hotchpot. 

of  a  second  marriage,  to  pay  the  first  son  by  the  fu*st  wife  500/.;  there  wa»  a  son  and  several 
other  children  of  the  first  marriage:  the  father  died  intestate;  and  it  was  boldcn,  that  the 
heir  must  bring  the  500/.  into  hotchpot,  although  in  nature  of  a  purchaser  under  a  marriage 
settlement,  he  not  being  by  the  statute  of  distributions  distinguished  from  the  other  children 
of  the  intestate,    (c)  Be  it  the  use  of  furniture  only  for  his  life,  the  law  is  the  same ;  for  h 
is  an  advancement  ;;ro  ^flw/o.    Cora.  Dig.  tit.  Administration  (H).     Fitzg.  aSj.     So  it 
that  co-heiresses  shall  bring  in  such  advancement,  not  being  land,  as  they  may  have  re  , 
Ively  received  from  their  father,  before  they  shall  be  entitled  to  their  several  distrihuti\ 
bharcs,  agreeably  to  the  general  purport  of  the  act,  which  is  evidently  to  promote  an  cqualit\ 
&s  much  as  may  be.    4  Bum's  E.L.  344.II 

Abr.  Eq.  249.        So,  where  the  father,  on  his  marriage,  in  consideration  of  a 
&c.    Freeman  marriage-portion,  covenanted  to  settle  such  an  estate  to  the  use 
^'p'w^^^^*      of  himself  for  life,  remainder  to  his  intended  wife  for  life,  rc- 
S.C.   *"^"*^"^*  mainder  to  the  first  and  every  other  son  of  the  marriage  in  tail 
male,  remainder  to  trustee  for  1000  years,  in  trust  to  raise  por- 
tions for  daughters  in  case  there  were  no  sons;  that  is  to  say,  if 
but  one  such  daughter,  the  sum  of  5000/.,  and  if  two  or  more, 
then  the  sum  of  6000/.  equally  between  them,  payable  at  their 
respective  ages  of  eighteen,  or  days  of  marriage,  which  should 

first 
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first  happen,  and  80/.  maintenance  in  the  mean-time;  the  wife 
died,  leaving  but  one  daughter ;  the  father  married  again  aiul 
had  several  children,  and  ditnl  intestate,  the  daughter  by  the 
first  marriage  not  being  above  the  age  of  eighteen ;  it  was  huldcMj, 
that,  in  order  to  entitle  her  to  share  with  the  other  chiMr-n.  .|ie 
must  bring  this  5000/.  into  hotch})ot. 

U  a   father  dies  intestate,  as  to  part  of  his  personal  c.-^laLc,  a   Vachcll  v. 
child  advancetl  by  him  in  his  life-time  is  not  to  bring  such  ad-  JcUlreys,  Pr. 
▼ancement  into  hotchi)ot,  in  order  to  have  a  distributive  share  ^^'  '7o. 
of  such  part,  whereof  he  died  intestate. 

||T!ie  provision  in  the  statute  applies  only  to  the  case  of  actual  Watson  v. 
intestacy;  and  where  there  is  an  executor,  and,  consetjuently,  a  Watson, 
complete  will,  though  the  excciHor  may  be  declared  a  trustee  '^   w*  •^'^*  - 
lor  tlie  next  of  kin,  they  take  as  if  the  residue  had  been  actually  the  Kolls*^'^  ** 
given  to   them.     Therefore  a   child  advanced   in   his   father's  Cowperv. 
life-time  cannot  in  such  case  be  called  on  to  bring  his  advance-  '^<^ott, 
ment  into  hotchpot.  V^olSV^' 

Sheer,  Mos.  joj. 

If  money  be  laid  out  by  the  intestate  on  the  repairs  of  houses,  South  v. 
which  descend  to  his  eldest  son  as  heir,  it  is  no  advancement.  Smith,  5  Ves. 
Secus,  if  on  houses  given  to  the  son  by  the  intestate  in  his  life-  ^*'' 
time. 

Although  the  exception  in  the  statute  mentions  only  the  heir  Lntwychcv. 
at  law,  and  in  common  parlance  the  heir  at  law  is  the  eldest  son,  Lutwyche, 
in  relation  to  the  intestate,  and  is  only  one  person;  yet  shall  Ir,'*; '^"*l*- 
not  the  customary  heir,  the  youngest  son,  be  compelled  to  bring  Pratt  v  Vi-att 
into  hotchpot   the  lands  which   have  descended  ujKm  him :  no  decreed  at  the 
law  obliges  him  to  do  so,  and  the  statute  does  not  re<juire  it;  for  ^"ll«*  contr. 
it  speaks  merely  of  such  estate  as  a  child  hath  by  settlement,  or  *  ^^^'  ^\\' 
by  advancement  of  the  intestate  in  his  life-time.  ||  Lord  7W6o/*Fit2<'.  284 

[If  a  child,  who  hath    received  any  advancement  from  his  Proud  v. 
father,  die  in  his  father's  life-time,  leaving  children,  those  child-  Turner, 
ren  shall  not  be  admitted  to  their  father's  distributive  share  with-  In  \^^^'^a*°' 
out  bringing  their  father's  advancement  into  hotchpot.     And  children  are 
the  reason  is,  because  they  do  not  take  in  their  own  right,  bui  not  entitled, 
as  representing  their  father.  within  tlie  cus- 

torn  of  Lon- 
don, to  a  share  of  the  oq)hanagc  part.    Fowke  v.  Hunt,  r  Vem.  397.     Northey  v.  Burba|a:e, 
Pr.  Ch.  470.    Gilb.  Eq.  Rep.  136.  S.  C.     i  P.  Wms.  341.  S.  C.     Anon.  2  Salk.  426.  a  Show. 
467. 

A  child,  partly  advanced,  shall  bring  in  its  advancement  Ward  v.  Lant, 
only  amonjr  the  other  children  ;  for  the  wife  shall  have  no  ad-  P'-  Ch.  182-4. 
v-'tageofi,.]  «Xbut 
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(L)  What  shall  be  a  Devastavit^  either  in  Executors 
or  Administrators :  And  herein,  of  the  Order 
of  paying  Debts  and  Legacies. 

I,  What  Manner  of  Wasting  isciR  amount  to  a  Devastavit. 

Off  of  Exec.      A    DEVASTAVIT  is  a  mismanagement  of  the  estate  and 

156.  Godolph.  -^~^  effects  of  the  deceased,  in  squandering  and  misapplying  the 
403.  assets  contrary  to  the  trust  and  confidence  reposed  in  them,  for 

which  executors  and  administrators  shall  answer  out  of  their  own 
pockets,   as  far  as  they  had,  or  might  have  had,  assets  of  the 
deceased. 
Off.  of  Exec.         Executors  may  be  guilty  of  a  devastavit^  not  only  by  a  direct 
157'  abuse  by  them,   as  by  spending  or  consuming  the  effects  of  tiic 

deceased,  but  also  by  such  acts  of  negligence  and  wrong  admini- 
stration as  will  disappoint  creditors  of  their  debts. 
Off.  of  Exec.         Therefore  it  hath  been  holden,   that  if  the  executor  sells  the 

157.  Kclw.  testator*s  goods  at  an  under-value,  especially  if  he  might  have 
59.  62.,  &c.      gotten  more  for  them  ;  or  if  this  were  done  by  him  for  his  own 

3  eon.  43.     ajyjjuj^gg^  Qi^j  jQ  defraud  creditors,  it  is  a  devastavity  and  he 

shall  answer  the  real  value. 

6  Mod.  181.  So,  if  an  executor  omits  to  sell  the  goods  at  a  good  price^  and 

per  Holt  C.  J.  after  they  are  taken  from  him,  there  the  value  of  the  goods  shall 
be  assets  in  his  hands,  and  not  what  he  recovers,  for  there  was 
a  default  in  him. 

JbU,  But  if,  without  any  omission  of  his,  goods  are  taken  out  of  his 

possession,  and  he  does  not  recover  so  much  in  daniiu^es  as  the 
goods  were  really  worth,  and  that  happens  not  througli  any  de- 
fault of  his,  he  shall  answer  for  no  more  than  he  recovers.  So, 
if  the  goods  are  perishable  goods,  and  before  any  default  in  him 
to  preserve  them,  or  sell  them  at  due  value,  they  are  impaired,  he 
shall  not  answer  for  the  fii*st  value,  but  shall  give  that  matter  in 
evidence  to  discharge  himself.  But,  if  one  takes  goods  out  of  his 
possession,  he  must  sue  him  that  took  them,  to  have  an  oppor- 
tunity of  discharging  himself  of  answering  more  in  assets  than  he 
recovers. 

Off.  of  Exec.         If  the  executor  releases  debts  due  to  the  testator,  this  shall 

158.  Hob.  66.  charge  him  to  the  (a)  value  of  the  debt,  though  perhaps  he 
EHz'Il '    ^^'  ^^^  "^^  receive  near  so  much  as  was  due.     So,   it  he  releases  a 

4  Leon.  joa.  cause  of  action,  accruing  either  in  the  life-time  of  the  testatoi , 
Godb.  29.  or  in  his  own  time,  in  right  of  the  testator,  this  will  be  a  d4rvas' 
(a)Ifanexe.     ^^^/^, 

cutor  should 

release  a  debt  of  looA  for  one  shilling,  that  will  not  bind  a  creditor ;  but  in  case  there  is  no 
other  creditor,  save  only  the  executor  himself,  there  his  assent  will  be  binding  on  him ;  as  if 
an  executor  will  voluntarily  release  a  debt,  he  shall  not  be  relieved  against  it,  though  a  cre- 
ditor should.    Vern.  455- per  Lord  Chancellour. 

Hob.  167.  Also  it  is  said,  that  if  an  executor  pays  money  in  discharge  of 

Brownl.  33.      an  usurious  bond,  entered  into  by  his  testator,  that  this  is  a  dc 

Noy,i»9.S.P.  ^astavit, 

||So,of  abond 

ex  turjae  causd.    i  Ves.  aj4«    And  such  payment  will  be  a  devastavit  as  well  against  legate* 

as  against  creditors.  {{ 

i 
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It  is  holclcn,  that  if  an  executor  to  an  obligee  in  a  penal  bond,  OfT.  of  Exec, 
after  the  bond  is  forfeited,  releases  the  penalty  on  receipt  of  is^-    («)  Cro. 
principal  and  interest,  this   is  a  dnmstavit.     Rut  the  contrary  Kn?vc?oii  v 
hereof  is  holden  by  three  judges  in  (a)  Cro.  Car.,  for  that  the  Latham, 
executor  in  this  case  does  no  more  than  what  in  equity  and  con-  W. Jones,  400. 
science  he  ought  to  do.     But,  if  an  infant  executor  gives  such  a  [Ca.  Temp, 
release,  it  is  void;  but  this  it  seems  arises  from  the  privilege  of  ami  sec  4  Ann. 
infancy.  c.  16.  J  13.] 

If  an  executor  takes  an  obligation  in  his  own  name,  for  a  debt  Off.  of  Exec, 
due  by  simple  contract  to  the  testator,  this  shall  charge  him  as  158.  Yclv.  10. 
much  as  if  he  had  received  the  money ;  for  the  new  security  hath  'I^"*  '^"*» 
extinguished  tlie  old  right,  and  is  quasi  a  payment  to  him.  ^y^or  deli- 

vered up  a 
bond  due  to  his  testator,  and  took  a  new  bond  with  surety  to  himself  for  the  debt ;  this, 
though  a  conversion  at  law,  was  holden  to  be  none  in  equity.  Armitape  v.  Mctcalf,  i  Ch. 
Ca.  74.  Max.  £q.  27.  So,  if  an  executor,  for  the  benefit  of  the  testator's  estate,  invest  it  in 
the  funds,  or  transfer  stock  from  one  fund  to  another,  it  is  no  conversion.  Waite  v.  Wlior- 
wood,  a  Atk.  IJ9.JI 

So,  if  the  executor  sues  a  person  by  trover  and  conversion,  in  a  Lev.  189. 
which  he  has  a  right  to  recover ;  and  afterwards  he  and  the  de-  Borden  v. 
fendant  come  to  an  agreement  that  he  shall  pay  the  executor  such  j^^^  gg^  g*  q* 
a  sum  at  a  future  day,  and  the  party  fails,   this  is  a  devastavit ;  adjudged. 

and  he  shall  answer  ad  valorem,  6  Mod.  94  & 

Vern.  474. 
S.  C.  cited,  and  said  to  have  been  affirmed  in  a  writ  of  error  in  the  House  of  Lords,  and  a 
case  cited  in  Vernon  by  Lord  Chancellour,  which  he  said  was  adjudged  when  Pembcrton  was 
chief  justice,  where  an  executor  of  an  obligee  accepted  a  note  drawn  upon  a  goldsmith  for  the 
money;  the  goldsmith  accepted  the  bill,  and  before  payment, failed  ;  the  executor  afterwards 
brought  an  action  upon  the  bond,  and  this  matter  being  given  in  evidence,  was  adjudged  a 
f,oo<\  ixiyment.  j|Tnis  is  most  probably  the  case  of  Vernon  v.  Boverie,  a  Show.  Ilq^.  296, 
See  also  Cooksey  v.  Boverie,  Ibid.\\ 

So,  if  an  executor  submits  the  debts,  or  whatever  he  is  entitled  Off.  of  Exec. 
to  in  right  of  the  testator,  to  arbitration,  and  the  arbitrators  71- 159- 
award  him  less  than  liis  due;  this,  being  his  own  voluntary  act,  ^  Leon.  51. 
shall  bind  him,  and  he  shall  answer  for  tlie  full  value. 

II A  submission  to  arbitration  by  an  executor  or  administrator  Worthingtoa 
is  in  general  considered  as  a  reference,   not  only  of  the  cause  of  v.  Barlow, 
action,  but  also  of  the  question,  whether  or  not  he  has  assets ;  ij*      '*^^ 
and  therefore  if  an  arbitrator,  under  a  reference  between  A.ScB,  ,  t.*R.  691.  ' 
administrator,   award  that  B.  shall  pay  a  certain  sum  as  the 
amount  of  ^.'s  demand,  B,  cannot  afterwards  object  that  he  had 
no  assets ;  for  this  is  equivalent  to  determining,  as  between  these 
parties,  that  he  had,  and  therefore  he  may  be  attached  for  non- 
payment. 

But  a  submission  to  arbitration  by  an  executor  or  admin  is-  Pearson  v. 
trator,  is  not  of  itself  holden  to  be  an  admission  of  assets;  and  Henry, 5  T.R. 
therefore   if  upon    such    a   submission,   the   arbitrator  simply  ^* 
award  a  certain  sum  to  be  due  from  the  testator's  or  intestate's 
estate  without  saying  by  whom  it  is  to  be  paid,   the  executor  or 
administrator  is  not  personally  liable  to  the  payment  of  the  sum 
awarded,  nor  can  he  be  attached  for  the  non-payment  of  it.j| 

If 


512  EXECUTORS  AND  ADMINISTRATORS. 

•3,  Lev.  40.  If  an  executor  neglects  to  pay  interest,  and  afterwards  acknow- 

ledges a  judgment  for  principal  and  interest,  this  is  a  dcvastavity 
unless  he  shews  want  of  assets  to  pay  interest,  tj-c. 
Per  Holt  C.J.       II If  ^^  executor  by  his  delay  in  commencing  the  action  has 
la  Mod.  573.     enabled  the  debtor  of  his  testator  to  protect  himself  under  the 

plea  of  the  statute  of  limitations,  this  is  a  devastaviL 
Goodfellow  V.        Where  an  executor  had  lost  a  bond  for  money  due  to  his 
Biirchett,  testator,  the  Court  of  Chancery  was  inclined  to  charge  him  with 

%  Vern.  399.     jjj^  j^^jj^ .  but  for  the  present  directed  only,  that  he  should  pro- 
secute a  suit  instituted  by  him  against  the  obligor  with  effect,  in 
order  to  recover  the  money,  and  respited  judgment  in  the  mean 
time. 
Powell  V.  If  an  executor  neglect  to  call  in  money  lent  by  his  testator  on 

Evans,  5  Vcs.  bond,  and  the  obligor  become  bankrupt,  the  executor  will  be 
839.  Lowson  pergQnally  answerable  for  it;  and  cannot  protect  himself  by 
a  Br?cih  Rep.  shewing  that  he  made  application  to  the  obligor  for  payment  by 
156.  an  attorney. 

Crosse  V.  li  QXi  acting  executor  has  once  received  and  fully  had  under 

Smith,  7  East,  his  controul  assets  of  his  testator  applicable  to  the  payment  of  a 
^46.  l)ond  debt,  he  is  responsible  for  the  ap|Jication  of  it  to  that  pur- 

pose; and  in  an  action  on  the  bond  cannot  protect  himself  under 
tJie  plea  o^ pleiia  adviinistravit^  by  shewing  that  such  application 
had  been  disappointed  by  the  misconduct  of  his  co-executor,  to 
whom  he  had  paid  over  the  money  for  the  purpose  of  satisfying 
the  debt ;  for  he  is  liable  for  the  consequences  of  such  misconduct 
as  much  as  if  it  had  been  by  tliat  of  any  other  agent. 
aPonbl.  Eq.  If  a"  executor  retain  money  in   his  hands  for  any  length  of 

Tr.  185.  2d.  time,  which,  by  application  to  the  court,  or  vesting  in  the  funds. 
Edit.  Bird  v.  jj^  might  have  made  productive,  he  shall  be  chargctl  with  interest 
aVeni*744  ^^^  ^^'  I^y  vesting  it  in  the  {a)  funds,  provided  it  be  in  the 
Littlehalcs  v.  3  P^f  Cents,  (b)  he  is  not  answerable  for  the  fall  of  the  stock 
Gascoigne,  nor,  if  he  put  it  out  on  real  security  (c),  which  at  the  time  thci  c- 
3  Br.  Ch.  Rep.  ^^,^5  j^q  ground  to  suspect,  is  he  responsible  for  the  loss  of  it, 
v.^Frith^!rrf.  "  though  he  did  so  without  the  indemnity  of  a  decree. 
433.    Perkins 

v.  Baynton,  i  Br.  Ch.  Rep.  375.  (a)  Ex  parte  Champion,  cited  iu  Hutchcson  v.  Ilammoml, 
3  Br.  Ch.  Rep.  147.  and  Franklin  v.  Frith,  ubi  supra.  Cowpcr  v.  Doiighis,  a  Br.  Ch.  Rtj). 
fl3i.  {b)  He  is  protected  if  he  lay  it  out  in  the  3  per  Cents. y  because  he  does  that  which 
the  court  would  order  him  to  do,  that  fund  being  adopted  by  the  Court  as  the  more  equal  and 
lasting.  Howe  v.  Earl  of  Dartmouth,  7  Vcs.  137.  Holland  v.  Hughes,  16  Ves.  iii.  Hancoui  \ . 
Allen,  I  Dick.  498.    (c)  By  Lord  Harcourt  C.  i  P.  Wms.  141. 

Newton  v.  If  an  executor  has  merely  retained  money  in  his  hanck,  which, 

Bennett,  i  Br.  either  in  compliance  with  the  express  directions  of  the  will,  or 
p^'i^^!^*  ^^^'  from  his  general  duty,  even  where  the  will  is  silent,  he  ought  to 
fiaynton,/rf.  ^^^^^  ^^^^  ^"^  ^^  there  be  nothing  more  proved,  he  shall  be 
375.  Treves  charged  with  interest  only  at  the  rate  of  4/.  y^^r  cent.  To  charge 
V.  Townshend,  him  at  a  higher  rate  of  interest  a  special  case  is  necessary  :  ther*^ 
H.  384.  must  be  proof  of   something  else  than  mere  negUgence  (< 

Southouse,  Compound  interest  has  been  given  (Z>),  in  a  case  of  wilful  vio- 
3  Br.Ch.  Rep.  lation  of  the  will,  which  prohibited  retainer,  and  directed  accu- 
107.    Hall  V.    mulation.  (r)     Anil  in  a  late  case  in  the  House  o^  Lords,  an 

adiui- 
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HalletMCox, 
134.    Forbes 
V.  Ross, »  Cox, 
116.  aBr.Ch. 
Rep.43o.S.C. 


Iniinistrator  was  clmr*»e(!  with  the  full  legal  interest  on  a  sum 

Gained  by  him  imdistributoil,  during  the  whole  period  of  re- 

?nsion,   though   twenty  years  had   elapsed   before  an  effectual 

lit  for  an  account  had  been  commenced ;  and  the  account  was 

Iso  orderetl  to  be  taken  with  annual  rests,  and  interest  chargeil  Scmv.  HinJc, 

a  the  annual  balances.  '  ^^^'  ff"* 

194.     Piety  V. 

tace,  4  Vee.  6ao.    Pocock  v.  Retldington,  5  Vcs.  794.    Rocke  v.  Hart,  11  Ves.  58.    Ash- 

urnhain  v.  Thompson,  13  Vos.  40a.  &  citeil  in  i  Madd.  303.     Tcbbs  v.  Caq)entcr,  i  Madd. 

)o.    (a)  Moslay  ▼.  Ward,  11  Ves.  581.    (b)  Raphael  v.  Boehm,  ix  Yes.  92.     13  Yes.  407. 

)o.    (c)  Stackpoole  v.  Stackpoofe,  4  Oow's  P,  C.  209. 


And  the  estate  of  an  executor  under  such  a  direction  to  accn- 
mlate,  who  l)ecomes  a  bankrupt,  shall  be  charged  in  like  manner 
ith  interest  at  5  per  ceiit,  and  annual  rests. 

But  an  executor  shall  not  be  chargetl  with  interest  at  all  upon 

balance  retained  in  his  hands  under  a  fair  misapprehension 
lat  he  had  a  just  claim  to  it. 

Neither  shall  an  executor  pay  interest  merely  on  the  ground 
f  his  having  called  in  a  debt  which  bore  interest;  for  he  has  an 
onest  discretion  to  call  in  any  debt  which  he  thinks  in  hazard. 

Where  there  were  arrears  of  rent  on  a  lease,  and  the  tenant 
ecoming  insolvent,  the  executor  had  released  the  arrears,  and 
iven  him  a  sum  of  money  to  (|uit  the  possession ;  the  executor 
'as  allowed  both,  it  appearing  that  he  had  thus  acted  for  the 
enefit  of  the  estate. 

If  ^.  bequeath  all  the  surplus  of  his  personal  estate  after  pay- 
nent  of  his  debts  and  legacies  to  /?.,  and  several  creditors, 
Ithough  barred  by  the  statute  of  limitations,  commence  actions 
gainst  the  executor;  on  his  refusal  to  plead  the  statute,  a  court 
\  e(|uity  will  not,  in  favour  of  such  residuary  legatee,  compel 
lim  to  plead  it. 

An  executor  shall  not  be  charged  with  a  devastavit  for  con- 
erting  the  goods  of  the  testator  to  his  own  use,  if  he  has  paid 
lebts  of  the  testator  in  such  order  as  the  law  appoints  to  the 
alue  of  the  goods  with  his  own  money.  Nor  shall  he  be  so  i  Saund.  ai8 
harged,  if  he  has  paid  money  of  his  own  in  satis!>faction  of  a 
lebt  of  an  inferior  nature,  where  he  has  retained  the  assets  in 
lis  hands;  for  this  does  not  change  the  property  of  the  assets, 
>ut  they  remain  as  against  a  creditor  ol"  a  debt  of  a  superior 
legree  in  the  same  plight  they  were  before,  and  may  be  seized 
Q  execution  in  specie  at  such  creditor's  suit  as  the  goods  of  the 
estator,  notwithstanding  such  payment  of  a  debt  of  an  inferior 
legree.  11 


Domford  v. 
Dornford, 
I  a  Yes.  127. 

Bruere  v. 
Pemberton, 
I  a  Yes.  386. 

ByLordThur- 
lowe  C.  1  Br. 
Ch.  Rep.  361. 

Blue  V.  Mar- 
shall, 
3  P.  Wins.  381. 


Lord  Castle- 
ton  V.  Lord 
Fanshaw, 
I  Eq.  Ca.  Abr. 
305.    Pr.Ch. 
190.    S.  C. 
15  Yes.  498. 
S.  P. 
I  Saund.  307. 


u  Where  it  will  be  a  Devastavit  to  pay  Debts  of  an  inferior 
Nature  before  those  of  a  superior ;  a7id  the  Order  in  xvhich 
Debts  are  to  be  paid. 

The  better  to  consider  the  order  which  the  law  prescribes  for  Off.  of  Exec, 
he  payment  of    debts,  and  the  duty  enjoined    executors  and  13 1» 
idministrators  in  discharging  themselves  of  the  assets   of  the 

Vol.  III.  L  I  deceased, 
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deceased,  which  they  must  observe  at  their  peril,  it  is  necessai-y 
to  take  notice,  that  these  debts  are  divided  into  three  sorts : 
I.  Debts  by  record.     2.  Debts  by  specialty.     3.  Debts  by  sim- 
ple contract. 
Off.  of  Exec.         Debts  by  record,  which  are  to  have  the  first  {a)  precedency, 

131.  (fl)[This  are  again  divided  into  debts  due  to  the  crown,  debts  by  judg- 
is  not  quite  ments  obtained  in  any  court  of  record,  and  debts  by  recog- 
wUnd  te^"a-^'  "izances,  statutes  merchant  or  staple. 

mentfu-y  charges  are  in  the  first  place  to  be  paid.    Off.  of  Exec.  137.    a  Bl.  Comm.  5 1 1.] 

a  Inst.  32.  Off.  O^  these  the  highest  in  its  nature  is  the  king's  debt,  and  his 
of  Exec.  13  a.  prerogative  to  be  {b)  preferred  before  other  creditors  arises  from 
Cro.  Eh'z.  793.  ^he  regard  the  law  hath  to  the  publick  good  beyond  any  private 
KaJir      interesl 

there  be  a  debt  owing  to  the  king,  equity  will  order  it  to  be  paid  out  of  the  real  estate,  tliat 
other  creditors  may  have  satisfaction  of  their  debts  out  of  the  personal  assets.    Vem.  455. 

Off.  of  Exec.        Therefore  if  an  executor,  whose  testator  was   indebted  by 

132.  (c)  In  matter  of  record  to  the  king,  be  sued  by  judgment,  or  any 
debt  upon  an  q^Jj^j.  creditor,  he  may  plead  in  bar,  that  his  testator  died  so 
Lainst'an  exe-  much  indebted  to  the  king,  (c)  shewing  how ;  and  that  he  hath 
cutor,  who  not  assets  above  the  value  of  that  debt ;  and  this  will  be  a  good 
pleaded,  that  plea.  So,  if  a  creditor  pursues  his  remedy  by  suing  out  exe- 
the  testator,  ^ution  upon  a  statute  merchant  or  staple,  the  executor  upon 
*m!^^  was^in- "  setting  forth  this  matter  will  be  relieved  on  an  audita  querela. 
debted  to  the 

king  for  the  office  of  sheriffship  f  and  because  it  was  not  averred,  that  it  was  pemm  ^Jiatum 
debituin  Sf  minimc  solutum,  it  was  demurred  in  law,  and  without  argument  (because  an  in- 
junction was  served  out  of  the  exchequer)  adjudged  for  the  plaintiff.    Cro.  3a.  i8a.     Wodell 
V.  Hungate.    But,  where  in  debt  against  an  executor,  he  pleaded  that  the  testator  ent(  -   ' 
into  a  bond  in  such  a  penalty  to  J.  5.,  conditioned  to  pay  so  much  money,  which  was  no 
paid,  beyond  which  he  had  not  assets;  and  there  was  a  special  demurrer  to  this  plen,  ' - 
the  defendant  did  not  aver  (as  ho  ought)  that  the  bond  was  entered  into  by  the  tc- 
vero  S^  justo  debitoy  the  court  held  the  plea  good  without  such  an  averment;  for  it  .......  .,^ 

intended  the  bond  was  given  for  a  just  debt,  and  the  obligation  itself  shall  be  sufficient  to 
charge  the  executor,  though  the  testator  never  received  any  money  thereon.  Lake  v.  Raw, 
Carth.  8.  If  the  debt  be  not  a  just  one,  the  other  side  may  shew  it  in  his  replication.  Fur- 
ther v.  Further,  Cro.  Eliz.  471.  Philips  v.  Echard,  Cro.  Ja.  8.  3$'  Palmer  v.  Lawson,  i  I.cv. 
aoo.     I  Sid. 333.  S.C.    Williams  v.  Fowler,  i  Str.410.    Robinson  v.  Corbett,  i  Lutw.  (> 

Off.  of  Exec.  But  the  debts  due  to  the  crown,  which  are  to  have  a  pre- 
138.  cedency,  must  be  understood  of  debts  by  matter  of  record  ;  and 

therefore,  sums  of  money  due  to  the  king  upon  wood-sales,  sales 
of  tin,  or  other  his  minerals,  for  which  no  specialty  is  given,  are 
{d)  But,  it        not  to  be  preferred  to  the  subject's  debt  by  matter  of  (d)  record, 
seems,  that  if 

the  king's  debt,  and  likewise  that  of  a  subject  be  both  inferior  to  debts  of  record,  the  king 
shall  be  preferred.  ||It  hath  been  holden,  that  a  debt  upon  simple  contract  to  the  king  shall 
be  paid  before  a  debt  by  bond  to  a  subject,  although  he  was  himself  the  administrator.  Rex 
v.  Burnett,  Hil.  1681.  Exch.    Law  of  Wills,  434.II 

Off.  of  Exec.         So,  of  amercements  in  the  king's  courts  baron,  courts  of  his 

133-    (^)  S"t    honours  which  be  not  of  {e)  record ;  also  of  fines  for  copyhold 

^^  ^°^I!T^^?^  estates,  or  money  for  which  strays  within  the  kinsfs  manors,  or 
amercements     1.1      ..  ij     .1  j  i       1  1  ° 

in  the  king's     liberties,  are  sold  ;  these  are  not  debts  by  record. 

courts  of  record,  there  is  no  doubt  but  they  arc  debts  of  record.    Off.  of  Exec.  134, 135. 

Also, 
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Also,  whatever  accrues  to  the  king  by  an  attainder  or  out-  Off.  of  Exec, 
lawry  is  to  be  considered  as  a  debt  by  single  contract  before  133. 
office  found ;  for  though  the  debts  due  to  the  person  outlawed, 
or  attainted,  were  by  matter  of  record,  and  although  the  out- 
lawry and  attainder  are  upon  record,  yet  the  king*s  title  also  must 
appear  on  record,  whicli  cannot  be  before  office  found. 

Also,  it  is  said,  that  the  arrearages  of  rent  due  to  the  king,  Off.  of  Exec, 
whether  it  be  a  fee-farm  rent,  or  rent  reserved  on  a  lease  for  134. 
years,  are  to  be  considered  as  a  debt  by  simple  contract. 

Next  to  the  king's  debts  on  record,  are  judgments  (a)  to.  be  Off.  of  Exec, 
paid;  for  these  in  regard  of  the  solemnity  of  them  are  of  greater  ^35-  Ro.Abr. 
(b)  notoriety  than  recognizances  or  statutes ;  for  though  these  *'<>•  ^r|?p^j[*^' 
likewise  be  of  record,  yet,  as  they  are  entered  into  by  the  private  preference  is 
consent  and  agreement  of   the  parties,  they  are  not  esteemed  given  not  only 
securities  of  as  high  a  nature  in  the  eye  of  the  law,  as  judgments,  totlicjudp- 
which  are  presumed  to  be  given  inviley  though  voluntarily  ac-  "^^"^  of  the 
knowledged  by  the  party.  wTstmLter 

Holly  but  to 
those  of  every  court  of  record  in  the  kingdom ;  for  it  is  founded  upon  this,  that  the  judgment* 
of  all  courts,  upon  matters  or  persons  within  their  jurisdiction,  are  conclusive  so  long  as  they 
are  in  force,  and  the  parties  are  bound  to  yield  obedience  to  them ;  and  the  obligation  ta 
obedience  follows  the  assets  in   the  hands  of  the  executor  or  administrator.      Ca.  temp. 
Talb.  aai.    The  judgments  of  inferior  courts  have  indeed  so  far  the  advantage,  that  of  them 
the  executor  is  bound  to  take  notice  at  his  peril,  3  P.  Wms.  117.   Off.  Ex.  139. ;  but  of  a  judg- 
•^  of  any  of  the  superior  courts  he  is  not  bound  to  take  notice  unless  it  be  docketted  ac- 
ing  to  the  sUitute  4  &  5  W.  &  M.  c.  ao. ;  for  if  it  be  not  docketted,  it  is  no  other  than  a 
judgment  in  a  foreign  country,  a  mere  simple  contract  debt,  Walker  v.  Whitter,  Dougl.  i. 
Hickey  v.  Hayter,  6  T.  R.  384.,  and,  of  course,  not  pleadable  against  a  demand  on  simple  con- 
Steel  V.  Yorke,  i  Bos.  &  Pull.  307.II     (a)  [That  is,  judgment  obtained  against,  or  con- 
i  by  the  testator;  not  the  executor;  for  to  these,  this  priority  doth  not  extend;  Off.  of 
Exec.  137.;  nor  will  it  prevail  against  certain  debts  by  particular  statutes,  as  the  forfeitures 
for  not  burjing  in  woollen,  30  Car.  2.  c.  3. ;  money  due  from  the  overseers  of  the  poor, 
1 7  Geo.  a.  c.  38.  }  3. ;  for  letters  to  the  post-office,  9  Ann.  c.  10.  §  30.,  &c.]    {b)  An  executor 
shall  discharge  a  subsequent  judgment  before  a  prior  statute,  because  of  the  notoriety  of  it* 

4  Co.  59. But,  if  the  statute  be  extended,  whether  the  judgment  creditor  may  enter  on 

the  conusee,  Q.  <!^  vide  a  And.  157.  Cro.  Eliz.  734.  82a.  It  is  said  to  have  been  decreed  at 
the  RoUsy  that  mortgages  were  to  be  paid  in  the  first  place,  and  then  judgments,  and  then  re- 
cognizances ;  bu»^  that  upon  appeal  to  the  House  of  Lords  it  was  adjudged,  that  mortgages 
were  not  to  be  preferrecl  to  other  real  incumbrances ;  but  that  mortgages,  judgments,  statutes, 
and  recognizances  should  take  place  according  to  their  priority,  and  as  they  stood  in  order  of 
time,  a  Vern.  524.  But  for  tnis,  and  the  order  in  which  debts  must  be  paid  in  equity,  and 
the  difference  between  1(^1  and  equitable  assets,  vide  Abr.  Eq.  141.,  &c.  235.,  &c. 

Therefore  if  a  scire  facias  be  brought  against  an  executor  on  Cro.  Eliz.  5 75. 
a  judgment  against   his  testator,    he   cannot   plead  plene   ad-  Ordway  v. 
minislravil ;  for  a  judgment  being  to  be  paid  next  to  the  king's  ^i]     *^^J 
debt,  the  executor  ought  to  shew  that  he  laid  out  the  assets  in  Moor*  85*8. 
discharging  the  king's  debt,  or  in  satisfying  some  other  judg-  Stil.  56.  Duh, 
ment ;  otherwise  it  might  be,  that  he  administered  the  assets  in  Raym.  a3o. 
discharging  statutes,  recognizances,  or  debts  on  specialty;  which      o^*t)\  b^lt 
he  could  not  do  before  a  debt  on  a  judgment.  Comb.  298. 

Ld.  Kaym.  3. 
Salk.  296.  pi.  5.    4  Mod.  396.  S.  C.  and  S.  P.  and  there  held,  that  such  a  plea  is  good  on  a 

general,  though  not  on  a  special  demurrer. And  by  the  Ofi)  of  Exec.  137.  it  is  said,  that 

ttn  executor  may,  to  such  a  scire  facias,  plead  generally,  that  he  hath  fully  administered,  with- 
out shewing  that  he  did  administer  in  payment  of  debts  of  as  high  a  nature  ;  but  yet  that  must 
t)C  proved  upon  the  evidence,  else  the  trial  will  fall  out  against  the  executor. 

Ll  2  But 
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Off.  of  Exec.         But,  if  the  judgment  be  satisfied,  and  only  kept  on  foot  to 

136.    (fl)  For    (^^  wrong  other  creditors ;  or  if  there  be  any  defeazance  of  the 

^^^^dem  nt^^    judgment  yet  in  force,  tlie  judgment  will  not  avail  to  keep  off 

L^kept  o^n  foot  other  creditors  from  their  debts. 

by  fraud  and 

covin,  vide  8  Co.  132.     9  Co.  108.     Ro.  Abr.  801.   Sir  W.Jon.  91.  Vaiigh.  103,  104.     Saund. 

22(>'    a  Saund.  48.    a  Keb.  591.    Mod.  33.    Lev.  281.    Sid.  333.    Salk.  298.    4  Mod.  63. 

2  Mod.  36.  Ld.  Raym.  283.  Carth.  429.  12  Mod.  153.  229.  Comb.  444.  449*  Litt. 
Entr.  158. 

Vern.  143.  It  has  been  holden,  and  seems  now  agreed,  that  a  decree  in  a 

3  Lev.  255'  court  of  equity  is  equal  (b)  to  a  judgment  at  law  ;  and  that  the 
fp^^rh^^*^^*  fi'ing  of  a  bill  in  equity  is  of  equal  force  to  the  filing  of  an 
188.  Bunb.48.  o^'iginal  at  law,  to  prevent  the  alienation  of  assets;  and  therefore 
Ca.  temp.  w  here  an  executor,  though  without  notice  of  a  decree,  paid  a 
Talb.  217.  debt  due  by  specialty',  he  was  decreed  to  pay  it  over  again  out  of 
Ti^ou'glJt^i      his  own  pocket. 

contrary  is  holden,  Ro.  Abr.  377.  Stil.  38.  {b)  [That  is,  in  the  course  of  administration  of 
assets,  but  not  so  as  to  affect  the  lands  of  the  debtor.  1  Ves.  496.  2  P.  Wms.  621.  However, 
there  have  been  cases,  where  even  decrees  have  been  holden  to  bind  lands,  and  where  decrees 
are  to  hold  and  enjoy  over.    Ca.  temp.  Talb.  222.] 

Off.  of  Exec.  As  to  statutes  and  recognizances,  they  are  of  an  equal  degree, 
\}^' \u^^'^°'  ^"^^  ^°  ^^  P^^^  "^^^  '"  judgments;  and  therefore  the  executor,' 
BridfTni'^7o*8o  ^'^^^^^  there  are  several  conuzees,  may  prefer  a  subsequent  statute 
But  for  this  to  a  prior ;  for  each  statute  equally  affects  the  personal  estate ., 
vide  in.  Exe-  though  as  to  lands  the  first  shall  have  proc'l ''uiv 
cution. 

5  Co.  28.  But,  if  the  testator  had  entered  into  a  btatute  lor  performance 

Harrison's        of  (c)  covenants,  and  none  of  them  were  broken,  in  an  action  of 

case    Ro  Alir  .  . 

Qif.Cro  Ja  8  ^^^^  against  the  executor  on  a  specialty,  he  cannot  plead  this 
Cro.  Car.  362!  Statute ;  for  perhaps  the  covenants  may  never  be  broken,  and  it 
(c)  Or  for  pay-  would  be  unreasonable  to  allow  tlie  executor  to  ward  off  a  just 
mentof money  j^[)j  upon  a  contingency  that  may  never  happen. 

shall  come  of  age.     5  Co.  28.    ^  vide  Ro.  Abr.  925 ,  926. 

Bothomlyv.  IjA  recognizance  not  enrolled  shall  be  considered  as  a  bond, 

Ld.  Fairlax,      and  payable  according y,  the  sealincj  and  acknowled<'ment  of  it 

iP.Wms.  7-14.  '1   r      ,,  .    V      1  i'  °  ° 

a  Vern.  750        ^"PPv'^"g  "^^  ^^^^  ^*  ^  delivery. 

S.C.    See* 

Fothergill  v.  Kendrick,  a  Vern.  434. 

HollingNvorth        So,  a  statute  not  regularly  taken  may  be  good  as  an  obli- 

V  Ascue,Cro.  gation.H 

El- 355.  461.     ^  . 

494*  544*    Moore,  405.  S.C,  but  contr,  and  evidently  referring  to  this  report,  it  is  laid  down 

m  the  Touchstone,  5  8.  that  a  statute  so  taken  does  not  amount  to  an  obligation.    But  Croke's 

Report  is  full  and  correct. 

Off.  of  Exec.         Debts  by  specialty,  as  those  by  bonds,  4*^.,  sealed  by  the  t. 
^^-  tntor,  are  next  to  be  paid. 

Cro.  Eliz.  315.  Also,  it  has  been  adjudged,  that,  if  an  action  be  brought  against 
Cro!^Car.  ^62-  ^^  ^^^^"tor  on  a  simple  contract  of  his  testator's,  he  may  ])lc'ad 
S.  P.  (d)  [But  ^^^^^  ^^^  testator  entered  into  a  bond  payable  at  a  future  day,  and 
this  will  cover   this  will  be  a  good  bar.  {d) 

assets  no  fi^rther  than  the  amount  of  the  sum  payable  by  the  conditioH.  Ca.  temp.  Hardw.  228.] 

II A  con- 
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ijA  continp;ont  security,  for  example,  n  bond  to  save  harm-  Toll.  Exors. 

less,  shall  not  stand  in  the  way  of  a  debt  by  simple  contract,  as  j8i.    Eclcs  v. 

to  the  administration  of  assets.     And,  if  subsequently  to  the  ^.j^^  jn*^ Vern 

nentof  the  simple  contract  debt  (a),  tlie  contingency  should  ,oj.  All.  40. 

en,  it   seems  reasonable   that   evidence   of  such   payment  S.C.  Sirgl.37. 

siiuuld  be  admitted  on  the  executor's  plea  of  pletie  administravit  54-  7.V  S.  C. 

in  r^u   nrtu.n   hv  t|u^   .pccmlty  CrcdltOr.  j)^y^  ^^j,L 

160.    (a)  Allen,  40.,  but  see  Woodcock  v.  Hern,  Goldsb.  142. 

But,  where  the  contingency  has  happened,  although  the  debt  Toll.  Exors. 
consequent  upon  it  has  not  been  paid,  it  may  be  pleaded  to  an  ^°**  u^tV^ 
iction  by  a  simple  contract  creditor;  as,  where  the  testator  had  ^!^^  »5    •    • 
executed  a  bond  to  A.  in  2800/.,  conditioned  to  indemnify  him 
igainst  another  bond  for  800/.,  which  he  had  executed  jointly 
*^ith  the  testator  to  B,  for  the  debt  of  the  testator,  in  whose  life- 
ime  the  800/.  had  become  due  and  were  still  unpaid  ;  upon  the 
executrix's  disclosing  these  facts  in  a  plea  to  an  action  o(  assiimp^ 
fiV,  and  stating  that  she  had  fully  administered,  except  so  mucli, 
vhich  was  subject  to  the  satisfaction  of  this  indemnity  bond,  it 
vas  holden  to  be  a  sufficient  defence.  || 

[The  grantor's  covenant  in  a  marriage-settlement  for  him  and  Parker  v.  Har- 
n's  heirs,  that  the  premises  were  free  from  incumbrances,  shall  ^'^y*  Vin.  Abr. 
•ank  equally  with  debts  on  bond.  ^^  t)  p  " 3T' 

If  two  men  are  partners  in  trade,  and  one  of  them  gives  a  Croftv.  Pye, 
)ond  to  leave  his  wife  1000/.,  and  dies,  and  the  other  partner  3P»^nJs-i8j. 
idministers;  if  the  wife  would  he  paid  out  of  the  separate  estate 
>f  the  husband,  on  there  being  effects,  she  shall  have  a  prel'er- 
?nce  before  other  creditors ;  but,  if  there  is  no  separate  estate,  and 
he  wife  would  have  satisfaction  out  of  the  partnership  effects, 
hen  all  the  partnership  debts  must  be  first  paid.] 

Also,  rent  arrear  and  unpaid  by   the  testator  is  equal  to  a  Off.  of  Exec, 
lebt  by  sp(?cialty;  for  this  savouring  of  the  realty,  and  main-  ^45-  Ho.  Abr. 
aincd  from  receiving  the  profits  of  the  land,  the  executor  can  ^^'^' 
»o  more  wage  his  law  against  such  a  debt,  than  he  can  against 
i  debt  by  specialty.     Ergo  it  is  more  than  a  mere  personalty. 

So,  where  debt  was  brought  against  an  executor  for  rent  re-  3  Lev.  267. 
erved  on  a  parol  lease,  after  the  lease  was  determined,  and  the  Newport  v. 
xecutor  pleaded  that  the  testator  entered  into  an  obligation,  ^^^^^J* 
.nd  that  he  had  not  assets  ullra  5/.,  which  were  not  sufficient  to  ^^  Vent.  i?4. 
lischarge  this  obligation;  on  demurrer  it  was  resolved,  that  this  S.C. adjudged, 
ent,  though  reserved  on  a  parol  lease,  was  yet  equal  to  an  obli-  Comb.  183. 
;tition  ;  and  that  the  contract  still  remained  in  the  realty,  though  ^"ji^j^^^ 
he  term  was  determined,  and  no  distress  now.  Earle.  Gage  v. 

Acton,  Com.  Rep.  67.    Stonehousc  v.  Ilford,  id.  145.  S.  P.] 

Also,  by  the  custom  of  London^  if  a  citizen  of  London  dies  Snelling*s 
ndebted  by  simple  contract,  such  debt  is  equal   to  a  tlebt  by  f^^' -^  ^^:.?*' 
pecialty,  and  shall  bind  the  plaintiff,  though  a  stranger,  and     *      ^^'q  *^* 

10  citizen.  Noy,  53.  S.C. 

Ro.  Abr.  557.  S.  C.    See  Scudamdre  v.  Heame,  Andr.  340. 

Debts  by  simple  contract  are  postponed  to  all  {a)  others,  be-  9  Co.  88.  Off- 

L  1  3  ing  of  Exec.  155. 
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Ro.  Abr.  931.  ing  debts  of  an  inferior  nature ;  yet  an  executor  is  bound,  as  far 
5  Co.  8a.  as  he  has  assets,  to  pay  them,  as  much  as  any  other  debt ;  and 

thit  debtTdue  therefore  a  simple  contract  creditor  need  not  allege,  that  the 
for  sei-vants'  executor  had  assets  to  satisfy  debts  of  a  superior  nature,  and  his 
wages  on  the    also ;  but,  if  the  truth  be,  that  the  executor  has  only  assets  suf- 

statuteofla-     ficient  to  satisfy  such  superior  debts,  he  must  plead  it. 
bourers,  shall  ■  ^  ^  ^ 

be  paid  before  debts  by  simple  contract.    Ro.  Abr.  9*7. If  a  man  recovers  a  judgment, 

or  has  a  sentence  in  France  for  money  due  to  him,  the  debt  must  be  considered  here  only  as 

a  debt  due  on  simple  contract,    a  Vern.  540.     Walker  v.  Whitter,  Dougl.  i. Also  in 

equity  it  hath  been  ruled,  that  a  voluntary  bond  shall  not,  in  a  course  of  administration,  take 
place  of  real  debts,  though  by  simple  contract ;  but  shall,  notwithstanding,  be  paid  before 
legacies.    Abr.Eq.  143,  144.    3  P.Wms.  aaa.    Com.  Rep.  255. 

Keilw.  51.  But,  though  the  law  requires  that  debts  should  be  paid  ac- 

Plow.  279.  cording  to  their  superiority,  as  herein  set  forth,  yet  may  an  exe- 
3  And.  157.  cutor  pay  a  debt  on  a  simple  contract  before  {h)  a  specialty,  if  he 
Harman  ^^^  ""  (^)  "«tice  of  such  specialty  ;  for  otherwise  it  might  be  in 

1  Show/492.  the  power  of  the  obligee  to  ruin  the  executor,  by  keeping  his 
pl-457'3  Motl.  bond  in  his  pocket  until  he  had  paid  away  all  the  assets  in  dis- 

115.  S.  C\        charffinff  simple  contract  debts. 
Edgecumbe  c?     o         r 

V.  Dee,  Comb.  j^^.  not  determined.    3  Lev.  113,  114.    Vaugh.  94.    [In  the  CB8C  of  Harman  v. 
Harman,  as  reported  in  Shower,  and  3  Mod.,  the  court  agreed,  that  a  iudgmcnt  upon  a 
simple  contract  debt  may  be  pleaded  in  bar  to  an  action  of  oebt  upon  bond,  and  that  it  is  "o 
devastavit  in  an  executor  to  pay  a  debt  upon  such  a  contract  before  a  bond  debt  of  whii ! 
had  no  notice;  and  they  relied  on  the  cases  of  Edgecumbe  v.  Dec,  and  Brooking  v.  Jenm 
I  Mod.  174.,  but  it  was  adjourned;  and  afterwards,  accordincto  Comberbach,  Judgment 
given  for  the  plaintiff.     But  from  a  later  case  of  Davis  v.  ^IoQkhouse,  Fitzg.  76.  Bull.  N 
178.,  it  seems  to  be  settled,  that  an  executor  may  plead  a  Judgmmt  recovered  on  a  simple 
contract  to  an  action  of  debt  on  bond,  unless  he  has  notice  of  such  bond,  and  that  for  the 
reason  given  in  the  text.    But  where  an  executor  to  an  action  of  debt  upon  bond  pleaded  a 
judgment  confesied  on  the  preceding  day  on  a  simple  contract  debt,  the  plea  was  disallowed, 
because  it  did  not  aver  that  it  was  without  notice  of  the  plaintiflTs  demand,  for  in  such  case 
only  is  an  executor  excused  in   confessing  a  judgment.     Sawyer  v.  Mercer,  x  T.  R.  690.] 
(h)  But,  where  to  a  »cire  faciax  against  executors,  upon  ajitdgrnent  against  their  testator  in 
debt,  they  pleaded,  that  before  tliey  had  any  conusance  of  uiis  judgment,  they  had  full^ 
administered  all  their  testator's  goods,  in  paying  debts  upon  obligations;  upon  demurrer  it 
"was  adjudged  a  bad  plea,  for  they  at  their  peril  ought  to  take  conusance  of  debts  upon  re- 
cord ;  and  ought  first  of  all  (unless  for  debts  due  to  the  crown)  to  satisfy  them  ;  and  alth< 
the  recovery  was  in  another  county  than  where  the  testator  and  executors  inhabited,  it  i- 
material.    Cro.  Eliz.  793.    Littleton  v.  Hibbins,  4*  riV/<r  3  Mod.  115.     Abr.  a 3 6.    (c)  It  is 
the  notice  must  be  by  action,  i  Mod.  174.,  [or  bill  in  equity.    aVem.  37.  88.    3P.  ^^ 
402.  note,    a  Bl.  Comm.  511.  but  qu.] 

(d)  For  this  Also,  {d)  where  there  are  several  creditors  in  an  equal  degree, 

fnde  Off.  of  ^{^^  cxccutor  may  prefer  which  he  pleases ;  and  {e)  may,  when 
Dyer  aa.*  Ro.  ^  Creditor  himself,  retain  assets  against  those  who  are  in  an  equal 
Abr.  926.  Sid!  degree  with  himself. 

a  I.  [As  this  power  may  be  an  inlet  to  fraud,  the  Chancery  will  sometimes  interpose.  10  Mod. 
496.]  (t)  II There  is  one  exception  to  the  rule  that  an  executor  de  son  tort  cannot  retain,  and 
that  is  where  he  has  become  such  by  force  of  the  st.  43  Eliz.  c.  8.  in  consequence  of  a  gift  to 
him  of  the  intestate's  effects  by  an  administrator,  who  has  obtained  the  grant  fraudulently ; 
in  which  case  he  is,  by  the  express  provision  of  that  statute,  allowed  to  retain.  Com.  Dig. 
Adm.  C.  a  H.Bl.  a6.  in  note.  Toll.  Exec.  s66»  As  an  executor  de  son  tort  cannot,  except 
in  this  case,  retain,  a  defendant,  to  entitle  himself  to  retain,  must  shew  in  his  plea  that  he  is 
rightful  executor.  Prince  v.  Rowson,  i  Mod.  208.  a  Mod.  51.  S.  C.  Calverly  v.  Ellison,  Sir 
T.  Jon.  a3.  But  a  retainer  may  either  be  given  in  evidence  on  plenc  administravii,  or  plead- 
ed sj^ccially.  Loane  v.  Casey,  a  Bl.  Rep.  965.  Plumer  v.  Marchant,  3  Burr.  1383.  Warner  v. 
Wainsford,  Hob.  117.    Bond  v.  Oreen,  i  Brownl.  75 .    Shelly  v.  Sackville,  Moore,  a.    Anders. 

34.S.C. 
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14.  8.  C.  Bendl.  U.S.  C.  An  executor  or  admiimtrator  may  rctaia  out  of  the  assets  a  debt 
due  in  trust  for  hinistlf.  C^ockroi't  v.  Black,  i  P.  Wnis.  ao8.  Weeks  v.  Gore,  3  P.  Wras.  184. 
in  note  (B).   Rockclly  v.  Godophin,  2  Show.  403.    Skin.  114.  S.  C.    Sir  T.  Raym.  483.  S.  C.|| 

[If  a  mnn  has  covenanted  with  B.  and  C.  to  leave  by  his  will,  Plainer  v. 
or  that  his  executors  within  six  months  after  his  death  shall  pay  'Marchant, 
700/.  to  them,  in  trust  to  pay  the  interest  to  his  wife  for  life,  jJAn7xe'cmor 
then  to  be  divided  among  his  children,  and  in  default  of  children,  taking  in  a 
as  he  shall  appoint;  and  bound  himself,  his  heirs,  Sfc.  in  a  penalty  bond  andgiv- 
for  performance,  and  dies  without  issue,  and  intestate;  if/?,  ad-  jng  another 
ministers,  he  may  rcUiin  assets  against  a  bond  creditor  who  sues  ^an^g  f^"hc 
him  before  the  six  months  are  elapsed.]  same  sum,  may 

retain.  Stamp  v.  Huthins.  Moore,  a6o.  Cro.  El.  lao.  S.  C  i  Leon.  3.  S.  C.  Dy.  a. 
S.  C.  cited  in  marg.  Martin  v.  Alice  Whipper,  Cro.  El.  114.  S.  P.  Briers  v.  Goddard,  Hob. 
150.  S.  P.  But  an  executor  appointed  to  sell  land  cannot  retain  the  land,  and  pay  so  much 
as  it  is  wortli,  and  as  much  as  testator  appointed  upon  the  sale,  as  he  may  in  the  case  of  goods; 
for  his  authority  is  only  to  sell  the  land;  but  in  goods  he  has  an  interest.  Jenk.  189.  Keilw. 
586.  Though  an  administrator  die  before  he  appropriates  the  assets  in  the  payment  of  his 
debt,  yet  his  executor  is  entitled  :  3  P.  Wms.  184.  in  note,  but  an  executor  ot  an  executor 
cannot,  it  seems,  retain,  unless  he  be  also  executor  to  the  first  testator.  Hopton  v.  Dryden, 
Pr.  Ch.  180.  See  Croft  v.  Pyke,  3  P.  Wms.  183.  where  the  point  is  discussed,  but  not 
decided.  [| 

II  Where  A.  l>eing  indebted  in  his  individual  capacity  to  a  house  De  Tastet  v. 
in  trade  of  which  he  was  himself  a  partner,  in  a  sum  of  money,  Shaw,  i  Bam. 
the  amount  of  which  could  not  be  exactly  ascertained,  cove-  &  Aiders.  661. 
nanted  to  r'\y  the  firm  all  his  tlien  debts  and  such  other  debts 
as  should  subse(juently  accrue;    and  afterwards  died  without 
having  discharged  the  original  debt,  and  having  contracted  fur- 
ther debts  subsequent  to  the  execution  of  the  deed ;  it  was  holden, 
that  his  executors,  two  of  whom  were  partners  in  the  house  of 
trade,  could  not  plead  cither  of  these  debts  by  way  of  retainer, 
or  as  an  outstanding  specialty  debt.     For  the  deed  shewed  no 
debt  at  law;  and  though  a  court  of  law  has  taken  notice,  as  it 
had  been  urged,  of  a  debt  in  trust ;  yet  that  was  in  a  ca^e  where  Plumer  v. 
there  was  no  difficulty  of  trial,   where  the  amount  of  tlie  debt  Merchant, 
was  easily  ascertained ;  but  in  the  present  case  the  debt  consti-       *^pr^' 
tuted  an  item  in  a  partnership  account,  and  could  not  be  ascer- 
tained without  taking  the  account,  and  that  could  not  be  taken 
by  a  jury.  II 

[But  with  respect  to  debts  in  equal  degree,  if  a  suit  hath  been  2  Ch.  Ca.  aoi. 
commenced  for  any  one,  such  debt  shall  be  first  paid ;  for  after  *  ^^"-  ^*- 
a  suit  begun,  an  executor  (it  hath  been  holden)  may  not  excuse 
himself  by  any  voluntary  payments.     Yet,   it  is  said,  that  the  Br.  Executors, 
executor,  before  notice  of  such  suit,  may  pay  any  other  creditor  P^-  43'    Went, 
in  e(]ual  degree,   and  then  plead  that  he  hath  fully  administered  ^^  * 
bafore  notice. 

And  it  was  holden  by  Lord  Cowpe?-,  that  pending  a  bill  in  Mason  v. 

equity  («)  against  an  executor,   or  after  a  decree  quod  computet,  Williams, 

an  executor  may  pay  any  other  debt  of  an  higher  nature,  or  of  %  ^^}^'  ^S^l^, 
,  .    ,  ^       ^  'p^ ^      ^  i      1       J  1     °    -r  I      1    /i         1      Smith v.Eyles, 

as  high  a  nature,  it   there  be  legal  assets;  but,   11  he  hath  only  ^  Atk.  385. 

equitable  assets,  then  the  court  of  Chancery  will  not  indemnify  Worsley  v. 
him,  and  suffer  him  to  prejudice  and  disappoint  the  first  suitor.  Earl  of  Scar- 
But  he  cannot  do  so,  his  Lordship  added,  after  a  final  decree.  ^  A^kf^gz. 

L  1  4  \a)  'See 


520  EXECUTORS  AND  ADMINISTRATORS. 

(fl)  See  the  case  of  Dorston  v.  Earl  of  Oxford,  3  P.  Wms.  401.  n.  where  a  voluntary  payment 
made  by  an  executor  of  a  debt  in  equal  degree,  pending  a  suit  in  equity,  was  allowed.  —  See 
too  the  case  of  Waring  v.  Danvers,  i  P.  Wms.  195.,  where,  after  an  action  at  law  brought  by 
one  creditor,  an  executor  confessed  judgments  to  other  creditors,  and  equity  would  not 
interpose. 

Barker  V.  Where  a  creditor  sues  an  executor  at  law  and  in  equity  at  the 

Dumeres,         same  time  for  the  same  demand,  equity  will  not  compel  him  to 
Bamardist.        make  his  election  in  which  of  the  courts  he  will  proceed,  in  case 
Ch.  Ca.  377.     ^jj^  executor  is  attempting  to  prefer  other  creditors  before  him, 
by  confessing  judgments  to  them ;  but  will  merely  restrain  liim 
from  taking  out  execution  upon  the  judgment  without  leave  of 
the  court. 
For  the  dis-  Where  there  are  only  equitable  assets,  the  court  of  Chancery 

tinction  be-  will  direct  the  application  of  them  according  to  that  course  which 
tween  legal  j^  ^lost  just,  namely,  to  pay  every  creditor  his  share  in  propor- 
asset^s^J/We  ^  ^ion.  80,  where  the  assets  are  partly  kf^al  and  partly  equitablcy 
eupr.  (H.)  Ca.  although  the  court  cannot  take  away  the  legal  preference  on  legal 
temp.  Talb.  assets,  yet  where  one  creditor  hath  been  partly  paid  out  of  such 
-aao.  a  Vern.  j^g^^j  assets,  when  satisfaction  comes  to  be  made  out  of  equitable 
^^^'  assets  it  will  postpone  him  till  there  is  an  equality,  in  satisfaction 

to  all  the  other  creditors  out  of  the  equitable  assets,  proportion- 
able to  so  much  as  the  legal  creditor  hath  been  satisfied  out  of 
the  legal  assets.] 
Tow  V.  Earl  of  ||If  an  annuity  be  secured  by  bond  in  bar  of  dower,  the 
Winterton,  widow  is  entitled  to  be  paid,  in  the  first  place,  out  of  the  per- 
'  T^^  B'r"ch  ^^""^  estate,  and  in  aid  of  that  {a)  is  entitled  to  come  upon  such 
Rep.iso.S.c!  ^^^1  estate  as  would  have  been  liable  to  dower.|| 
(a)  This  has  been  said  to  be  by  a  very  tubtU  equity, 

3.  Of  paying  Legacies  before  Debts ;    and  thnrin  of  the  Edi 
cutor*s  Assent  to  a  Legacij. 

Off.  of  Exec.  Legacies  are  properly  recoverable  in  the  spiritual  court,  yet 
a6.Keilw.128.  (Jb)  if  an  executor  pays  legacies  before  debts,  though  by  simple 

Dyer,  254-        contract,  it  is  a  divastavit  in  him. 
[But,  where 

lands  are  devised  for  payment  of  debts  and  lesacies,  and  the  debts  are  such  as  land  is  not 
liable  to  satisfy,  as  debts  by  simple  contract ;  there,  it  is  said,  the  debts  shall  have  no  prefer- 
ence of  the  legacies;  but,  if  there  he  not  sufficient  to  pay  all,  they  shall  be  paid  in  proportion. 
a  Freem  270.  So,  if  a  man  bind  himself  in  an  obligation  to  perform  a  certain  thing,  and 
tlevise  divers  legacies,  and  die,  leaving  only  i^ufficicnt  to  satisfy  the  obligation  if  this  should 
t  ome  to  be  forfeited ;  yet  this  obligation  shall  not  be  any  bar  of  the  legacies,  because  it  is 
luicertain  whether  it  will  ever  be  forfeited  :  but  the  executor  shall  make  a  conditional  deli- 
very of  the  legacy,  (to  wit,)  that  if  the  obligation  should  be  recovered  against  him,  the  legatee 
shall  re-deliver  the  legacy,  i  Ro.  Abr.  928.]  (A)  And  therefore  if  the  spiritual  court  go 
about  to  compel  an  executor  to  pay  a  legacy  without  security  to  refund,  a  prohibition  shall  go. 
Vern.  93. 

Godolph.  148,      And  as  the  law  makes  it  a  devastavit  in  the  executor  to  pay 

149.    Off.  of    legacies  before  debts;  so  it  prohibits  the  legatee  from  meddling 

xec.  27.  ^-^^Yi  the  legacy  without  the  assent  of  the  executor ;  and  therefore 

it  hath  been  holden,  that  if  a  legatee  takes  possession  of  the  thing 

devise<l,  without  the  assent  of  tlie  executor,  that  he  may  liave  an 

action  of  trespass  against  him. 

Off.  of  Exec.  But  as  it  is  the  will  of  the  testator  which  gives  the  interest  to 
ag.    Godolph.  ^jj^. 
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the  legatee;  so  this  matter  of  assent  seems  only  a  perfecting  act  148.    Plow, 
for  the  security  of  the  executor;  and  therefore  the  law  does  not  S^S- 
're<]uire  any  exact  form  in  which  it  is  to  be  made.     Hence  any 
expression  or  act  done  by  the  executor,  which  shews  his  concur- 
rence to  the  thing  dcviseil,  will  amount  to  an  assent. 

If  J.  devises  a  term  to  B,  for  hfe,  remainder  to  C,  and  the  4  Co.  a8. 
executor  assents  to  the  devise  to  /^,  this  will  amount  to  an  assent  3  Co.  96. 
to  the  devise  over  to  C\,  and  vest  the  interest  in  him  accordingly. 

If  one  is  himself  both  executCH*  and  devisee,  and  he  enters  10  Co.  47. 
generally  without  claim  or  demonstration  of  election,  he  shall  I'low.  jjo.  a. 
liave  tlie  thing  devised  as  executor,  which  is  his  first  and  general     7*^'"' *77' *»• 

b.  Young  v.  Holmes,  i  Sir.  70. 

So,  where  a  man  possessed  of  a  long  term  devised  to  his  wife  Garret  v. 
for  life,  remainder  to  trustees  for  his  son's  life,  c^r.,   and   made  Lister,  i  Lev. 
his  wife  executrix;  it  was  holden,   that   the  wile  took  the   term   *^-    *^<^1^' *5« 
wholly  as  executrix  in  tlie  first  place,  till  she  agreed  to  the  de- 
vise.   But,  it  being  proved  that  she  said  she  would  take  the  term 
according  to  the  will,  it  was  holden  by  the  court  to  be  a  suffi- 
cient assent. 

So,  where  in  a  like  case  the  wife  said,  that  the  son  was  to  have  Lev,  aj. 
the  estate  after  her;  tliis  was  resolved  to  be  a  sufficient  Assent. 

II  So,  where  in  a  like  case  it  was  shewn  that  the  executor  had  Young  v. 
paid  a  charge  of  50/.  to  which  the  legacy  was  subjected,   it  was  Holmcn,  i  Str. 
holden  to  be  sufficient  proof  of  his  assent.  I|  ^^' 

Hente  it  hath  been  holden,  that  if  a  specifick  legacy  be  de-  Hill.  5  Ann. 
vised,  as  three  gowns,  tjc.,  and  the  legatee  take  money  in  satis-  Bccket  v.  Ball . 
faction   of  them,   that  this  amounts,    15/,  to  a  consent  of  the 
executor  to  the  legacy  or  devise  of  them ;  and  then  it  is  a  sale  of 
them  by  the  legatee  or  devisee  to  the  executor  for  the  money  co 
instanti* 

II  But,  where  A.  devised  a  term  to  /?.  for  life  with  remainder  Docv.Sturges, 
over,  with  a  leasing  power  for  twenty-one  years,  and  made  B.  7  Taunt,  ^17. 
and  two  others  executors,  and  B,  entered  and  was  possessed,  and 
alone  demised  the  premises  for  forty-two  years,  reserving  rent 
to  himself,  his  executors,  ^-c.  it  was  holden,  that  neitlrer  his  entry 
on  the  land,  nor  his  sole  lease  reserving  rent  as  above,  which 
was  alike  inconsistent  with  his  interest  as  tenant  for  life,  and  his 
duty  as  executor,  should  be  deemed  an  assent  to  the  legacy ;  and 
that  the  lease  should  therefore  take  effi?ct  for  the  whole  forty- 
two  years  out  of  the  lessor's  legal  interest  as  executor.  || 

See  further  tit.  Legacies,  (L.) 

4.   What  shall  he  allorjocd  on  account  of  Funeral  Expences, 

An  executor  may  lay  out  so  much  of  the  testator's  assets  as  are  37  H.  6. 30. 
necessary  for  defraying  his  funeral  exj^nces,  before  he  has  paid  Ro-^br.  9*6. 
any  of  his  debts  or  legacies. 

And  herein  the  executor  is  to  be  careful  that  the  expences.be  Off.  of  Exec, 
moderate,  and  not  exceeding  the  (a)  degree  and  circumstances  of  1 39- S"Ppieni. 
the  deceased ;  otherwise  he  may  be  guilty  of  a  devastavit,  ^^     ^Comb!' 

34X 
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342.  (a)  Where  the  court  of  Chancery  allowed  600/.  as  a  reasonable  sum,  in  defraying  the 
funeral  expences  of  a  man  of  great  estate  and  reputation  in  his  country,  and  being  buried 
there ;  but  if  he  had  been  buried  elsewhere,  it  seems  nis  funeral  might  have  been  more  private, 
and  the  court  would  not  have  allowed  so  much.     Pr.  Ch.  27. 

1  Salk.  296.  And,  in  strictness,  it  is  said,  that  no  funeral  expences  are 

[In  Comb.        allowable  against  a  creditor,  except  for  the  coffin,  ringing  of 

342.,  Holt,  jjjg  jjgij  parson,  clerk,  and  bearers*  fees,  but  not  for  pall  or 
Ch.  J.  IS  reprc-  \  ^ 

presented  to      ornaments, 
nave  said,  that  lol.  is  enough  to  be  allowed  for  the  funeral  of  one  in  debt. 

Stagv.Punter,  |i"  At  law,"  says  Lord  Hardwicke,  "  where  a  person  dies  in- 
j  Atk.  119.  «  solvent,  the  rule  is,  that  no  more  shall  be  allowed  for  a  funeral 
"  than  is  necessary ;  at  first  only  405.,  then  5/.,  and  at  last  10/.  I 
*'  have  often  thought  it  a  hard  rule,  even  at  law,  as  an  executor 
"  is  obliged  to  bury  his  testator,  before  he  can  possibly  know 
<*  whether  his  assets  are  sufficient  to  pay  his  debts.  But  a  court 
"  of  equity  is  not  bound  down  by  such  strict  rules,  especially 
<<  when  a  testator  leaves  great  sums  in  legacies,  which  is  a  rea- 
<^  8onablc  ground  for  an  executor  to  believe  the  estate  is  sol- 
"  vent."  And  in  the  case  then  before  him,  his  Lordship,  from 
the  circumstances,  thought  60/.  not  too  much  for  the  funeral 
expences.  II 

[(L.  2.)  Where  the  Personal  Estate  shall  be  first  ap- 
plied in  Discharge  of  Debts,  &c.  And  herein 
of  marshalling  the  Assets,] 

I  Cox*8  P.  T^HE  general  rule  is,  that  the  personal  estate  of  a  testator  shall 
Wms.  191.  in  ali  cases  be  primarily  applied  in  the  discharge  of  his  personal 

Hasl^ewood  v.  ^^^^^  ^^^  general  legacy,)  unless  he  by  express  words  or  mani/est 
Wms!  324.  intention  exempt  it.  {a) 
French  v.  Chi- 
chester, I  Br.  P.  CX  19a.  Fereyes  v.  Robertson,  Bunb,  301.  Walker  v.  Jackson,  a  Atk.  614* 
Bridgeman  v.  Dove,  3  Atk.  aoa.  Earl  of  Inchiquin  v.  French,  Ambl.  ^2-  *"™d  x  Wils.  82. 
Samwell  v.  Wake,  i  Br.  Ch.  Rep.  144.  Duke  of  Ancaster  v.  Mayer,  id.  454.  Gray  v.  Minnc- 
thorpe,  3  Ves.  103.  Brummel  v.  Prothero,  id,  iii.  Manning  v.  Spooner,  id.  117.  Tate  v. 
Lord  Northwick,  4  Ves.  816.  (a)  That  it  may  be  so  exempt^,  see  Bumpfield  v.  Wyndham, 
Pr.  Ch.  loi.  Wainwright  v.  Bendlows,  a  Vem.  718.  and  Ambl.  581.  Staplcton  v.  Colville, 
Ca.  temp.  Talb.  aoa.  Walker  v.  Jackson,  a  Atk.  624.  Andcrton  v.  Cooke,  and  Kynaston  v. 
Kynaston,  cited  in  i  Br.  Ch*  Rep.  456, 457.  Holiday  v.  Bowman,  cited  in  i  Br.  Ch.  Rep.  145. 
Webb  V.  Jones,  a  Br.  Ch.  Rep.  60.  Burton  v.  Knowlton,  3  Ves.  107.  Reade  ▼.  Litchfield,  uL 
475.    Miines  v.  Slater,  8  Ves.  305. 

Cope  V.  Cope,       So  it  shall  be,  although  such  personal  debt  be  also  secured  by 

a  Salk.  449;      mortgage;  and  this,  whether  there  be  a  bond,  or  covenant  for 
Jrlowel V.  1; rice,  »~„_,__^_»«.    __  «,„i. 
I  P. Wms.  291!  payment,  or  not. 

Pocklcy  V.  Pockley,  i  Vem.  36.  Kina  v.  King,  3  P.  Wms.  360.  Galton  v.  Hancock,  a  Atk.  436. 
Robinson  v.  Gee,  i  Ves.  aji.  Earl  of  Belviderc  v.  Rochfort,  6  Br.  P.  C.  5*0.  Philips  v.  Philips, 
aBr.  Ch.  Rep.a73« 

So,  lands  subject  to,  or  devised  for  payment  of  debts,  shall  be 
liable  to  discharge  such  mortgaged  lands  cither  descended  or  de- 

7  vised; 
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tUecI;  (a)  even  though  the  mortgaged  Inmls  be  devised  expressly  (a)  Bartholo- 

mdjject  to  the  tnaimbrance,  ib)  mew  v.  May, 

^  ^  1  Atk.  487. 

Marchi<)n«i8  of  Tweedalc  v.  Earl  of  Coventry,  i  Br.  Ch.  Rep.  240.  {b)  Scrle  v.  Sufilov. 
a  P.  Wins.  386. 

So,  lands  descended  shall  exonerate  mortgaged  lands  devised.  Gallon  v.  Han- 
cock, a  Atk. 
434*  Mauniti^  v.  Spoonta*,  3  Ves.  114.  ||Though,  generally,  a  descentled  estate  shall  l»c  ap- 
plied in  cxoncTution  of  a  dtvised  estate,  yet,  under  a  charge  for  payment  of  debts,  it  shall  not 
be  so,  if  tile  devised  estate  be  expressly  pointed  out  in  aid  of  another  fund  provided  for  tliat 
purpose.    Donne  v.  Lewis,  a  Br.  Ch.  ftep.  a57.ll 

So,  unincumbaed  lands  and  mortgaged  lands  both  being  speci-  Carter  v. Bar- 
fically  devised,  (but  expressly  "after  payment  of  all  debts,")  shall  "ard^ton, 
contribute  to  the  discharge  of  the  mortgage.  and  a  Br*P  C*i'^ 

But  in  all  these  cases,  the  debt  being  considered  as  ihe  personal  (c}  Countess 
debt  of  the  testator  himself,  the  charge  on  the  real  estate  is  ^*  Coventry  v. 
merely  collateral.     The  rule  therefore  is  otherwise,  where  the  f^nirj     p 
charge  is  on  the  real  estate  principally,  although  there  be  a  col-  Wnisiaaa. 
lateral  pci         '      curity  (c) ;  or,  where  the  debt  (although  }>er-  Edwards  v. 

sonal  in  ii  on)  was  contracted  originally  by  another,  id)       Freeman,  i/. 

'  6        .7     J  ^  '       437.  WUsoii 

r.  Earl  of  Darlington,  a  Cox*s  P.  Wms.  664.  note.  Ward  v.  Lord  Dudley,  a  Br.  Ch.  Rep.  316. 
{d)  Cope  V.  Cope,  a  Salk.  449.  Begot  v.  Oughton,  i  P.  Wms.  347.  Leman  v.  Newnham, 
I  Ves.  51.  Robinson  v.  Gee,  id,  aji.  Parsons  v.  Freeman,  Ambl.  115.  Lacam  v.  Mertins, 
I  Ves.  31a.  Perkyns  v.  Baynham.  a  Cox*s  P.  Wms.  664.  note.  Shafto  v.  Shafto,  ibid,  Bassctt 
v.  Percival,  ibid.  Lawsoii  v.  Hudson,  i  Br.  Ch.  Rep.  58.  Earl  of  Tankervillc  v.  Fawcett, 
a  Br.  Ch.  Rep.  57.  Tweddell  v.  Tweddcll,  id,  loi.  15a.  Billinghurst  v.  Walker,  id,  604. 
bee  Barnes  v.  Crow,  4  Br.  Ch.  liep.  a. 

II The  equity  to  have  the  personal  estate  applied  in  exoneration  Hamilton  v. 
of  the  real,  subsists  only  between  the  heir  or  devisee  and  the  Worley,aVes. 
residuary  legatee,   and  not  against   creditors   or   even  against  $/*   ^^^'^J; 
specifick  or  general  legatees.  |1 

It  is  a  rule  in  equity,  that  where  one  claimant  has  more  than  Lanovv.Duke 

one  fund  to  resort  to,  and  another  claimant  only  one,  the  first  o*  Athol,aAtk. 

claimant  shall  resort  to  that  fund,    on  which  the   second  has  Martins^Tv^* 

no  lien.     If  therefore  a  specialty  creditor,  whose  debt  is  a  lien  31a.    Mogg  v! 

on  the  real  assets,  receive  satisfaction  out  of  the  personal  assets,  a  Hodges,  a  Ves. 

simple  contract  creditor  shall  stand  in  the  place  of  the  specialty  ^3'    Trinimer 

creditor  acainst  the  real  assets,  so  far  as  the  latter  shall  have  ex-  \\^^/lf'flT' 
1  11  I  .^"^  ri'ii^  11^         *°9-  C^-)  Anon, 

hausted  the  pei-sonal  assets  m  payment  ot  his  debt;  ana  legatees  aCh.Ca.4. 

(f)  shall  have  the  same  equity  as  against  assets  descended.  Sagittary  v. 

Hyde,  i  Vem. 
455.  Neave  v.  Alderton,  i  Eq.  Ca.  Abr.  144.  Wilson  v.  Fielding,  a  Vem.  763.  Galton  v. 
Hancock,  a  Atk.  436.  Culpepper  v.  Aston,  a  Ch.  Ca.  117.  Bowdman  v.  Reeve,  Pre.  Ch. 
578.  Tipping  v.  Tipping,  iP.  Wms.  730.  Lucy  v.  Gardiner,  Bunb.  137.  Lutkins  v.  Leigh, 
Ca.  temp.  Talb.  54. 

So,  where  lands  are  subjected  to  the  payment  of  all  debts,  a  Haslewood  r. 

legatee  shall  stand  in  the  place  of  a  simple  contract  creditor,  who  ^pc>  3  P- 

has  been  satisfied  out  of  personal  assets.  ni8.3a3. 

So,  where  legacies  by  will  are  charged  on  the  real  estate,  but  Hyde  v.  Hyde, 

not  the  legacies  by  codicil,  the  former  shall  resort  to  the  real  L^*V  ^.^P*  ^•^* 

assets  upou  a  deficiency  of  the  personal  assets  to  pay  the  whole.  M^jters,  1  P. 

*Wbi8. 
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Wms.  423.  Bligh  v.  Earl  of  Darnley,  2  P.  Wras.  6ao.  |{In  Masters  v.  Masters,  the  real  estate 
was  charged  by  the  will  with  the  payment  of  the  legacies  above  mentioned^  and  therefore  it  was 
holden  it  could  not  extend  to  the  legacies  in  the  codicil.  It  would  have  been  otherwise  if  the 
charge  had  been  with  the  payment  oi  the  legacies  in  general.  But  see  Norman  v.  Morrell, 
4  Ves.  1769.11 

Clifton  V.  But  from  the  principles  of  tlicse  rules  it  is  clear  that  they  can- 

Burt,  I  P.  not  be  applied  in  aid  of  one  claimant  so  as  to  defeat  the  claim  of 
Wms.  678.  nnothcr,  and  therefore  a  pecuniary  legatee  shall  not  stand  in  the 
Pooe^^^P  ^  place  of  a  specialty  cr editor ^  as  against  land  devised,  (though  he 
Wms!  .324.  shall  as  against  land  descended) :  but  such  legatee  (a)  shall  stand 
Scott  V.  Scott,  in  the  place  of  a  mortgagee  who  has  exhausted  the  personal  assets, 
f^^}'  1^.*^*  to  be  satisfied  out  of  the  mortgaged  premises,  though  specifically 
Lei"h"ca!^  ^  devised  ;  for  the  application  (b)  of  the  personal  assets,  in  case  of 
tem'p.'Talb.53.  the  real  estate  mortgaged,  does  not  take  place  to  Uie  defeating  of 
Forrester  v.  any  lefjacy. 
Lord  Leigh,  J      ^     J 

Ambl.  171.  {h)  Oneal  v.  Mead,  1  P.  Wms.  693.  Tipping  v.  Tipping,  id*  730.  Davis  v. 
Gardiner,  a  P.  Wms.  190.     Rider  v.  Wager,  id.  2>ZS' 

a  Atk.  438.  But  none  of  the  rules  deducible  from  these  cases  subject  any 

1  Ves.  31a.  fund  to  a  claim  to  which  it  was  not  before  subject,  but  only  take 
Robinson  V.      ^^^^  ^^^^^  ^^^^  election  of  one  claimant  shall  not  prejudice  the 

Tongc,aCox*8     1   •  i-  *i        .1  '     ** 

P.  Wms.  680.    claims  or  the  others. 

note.  II  This  case  of  Robinson  v.  Tongc,  in  which  it  was  holden,  that  assets  should  not  be 
marshalled  as  against  a  copyhold  estate,  has  been  over-ruled  by  Lord  Eldon,  in  Aldrich  v. 
Cooper,  8  Ves.  382.  as  irreconcilable  with  all  principle.  Soo  too  in  Tomlinson  v.  Ladbroke  at 
the  RolU'  sittings  after  Hil.  T.  1809.    Toll.  Exec.  422.  note  {t).\\ 

Arnold  v.  A  court  of  equity  will  not  marshal  assets  in  favour  of  a  charit- 

Chapman,  ^^Ae  bequest,  so  as  to  give  it  effect  out  of  the  personal  chattels, 
I  Ves.  no.        -^  being  void  so  far  as  it  touches  any  interest  in  lands. 

Hodges,  2  Ves.  52.  Attorney  General  v.  Tyndal,  Ambl.  614.  Makcham  v.  Hooper,  4  Br.Ch. 
Rep.  153.    Foster  v.  Blagden,  Ambl.  704.    Hillyard  v.  Taylor,  id,  713.     %  Eden,  207.  S.  C. 

Sharpev.Ld.        ||A  court  of  equity  cannot  marshal  assets  against  judgment 

Scarborough,    creditors,  for  they  are  to  be  paid  in  the  first  instance. 
4  Ves.  538.  '^  J  I 

Gibbs  v.  If  it  appears  in  any  stage  of  the  cause,  that  creditors  by  simple 

Ougier,i2Vcs.  contract  will  be  deprived  of  their  debts  by  specialty  creditors 
^'^*  g"i"g  against  their  fund,  the  court  will  of  itself,  though  the.bill 

do  not  call  for  it,  direct  the  assets  to  be  marshalled. 
Curriev.Pye,        Under  a  devise  of  real  and  personal  estate  in  trust  to  pay 
17  Ves.  402.      debts  and  legacies,  some  of  which  were  void  under  the  statute  of 
9  G.  2.  c.  36.  as  a  charge  of  charity  legacies  upon  the  real  and 
leasehold  e«itatesj  and  money  on  mortgage ;  on  a  deficiency  of 
assets,  the  other  legatees  were  preferred  to  the  heir.jj 
Prowse  V.  Where  a  legacy  is  given  out  of  a  mixt  fund  of  real  and  per- 

^Atk  8*  sonal  estate  payable  at  a  future  day,  and  the  legatee  dies  before 
Pearce  V.  ^^^  ^^y  of  payment;  qucBrey  Whether  the  court  will  marshal  the 

Taylor,  Tr.  assets  so  as  to  turn  such  legacy  upon  the  personal  estate,  in  which 
Vac.  1790.  case  it  would  be  vested  and  transmissible;  whereas  as  against  the 
ThuHot^  real  estate  it  would  sink  by  the  death  of  the  legatee? 
Kiernan  v.  Fitzsimon,  3  Ridgw.  P.  C.  16.  j|  If  a  testator  in  his  will  order  his  trustees  to  possess 
themselves  of  his  estates  and  substance^  and  to  pay  debts,  this  is  a  charge  on  the  real  estate, 
and  the  assets  shall  be  marshalled  to  let  in  the  legatees  so  fer  as  the  personal  estate  has  paid 
towards  the  debts.    F6ster  v.  Cook,  3  Br.  Ch.  Rep.  347.(1 

A^ 
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As  against  real  assets  descmdcd^  it  seems,  that  the  wife  shall  Tipping  v. 
stand  in  the  place  of  creditors  for  the  amount  of  her  parapher-  Tipping, 
nalia.     But  as  against  real  assets  devised,  {a)  quctre,  i  P.  Wms.  73©. 

Corbet,  3  Atk.  569.  Graham  v.  Londonderry,  id,  393.  (a)  Probcrt  v.  Clifford,  a  Cox't 
P.  Wms.  544.  note,  and  Ambl.  6.  Incledon  v.  Northcote,  3  Atk.  438.  Aldrich  v.  Cooyter^ 
8  Yes.  397. 

(M)  In  what  Cases  an  Executor  may  make  himself 
liable  de  bonis  propriis  :  And  herein, 

I.   Where  he    shall  be   liable    de    bonis   propriis  bij  his  false 

Pleading, 

"C  XECUTORS  are  no  farther  chargeable  than  they  have  assets,  Ro.  Abr.  930. 
unless  they  make  themselves  so  by  their  [b)  own  act;  as  by  Godolph.  198. 
pleading  a  false  plea,  i.  e.  such  a  plea  as  will  be  a  perpetual  bar  i  B*- I^ep.  400. 
to  the  plaintiff,  and  which  of  their  own  knowledge  they  know  to  tutor  suffbrs^ 
be  false.  judgment  to 

go  against  him 
by  default,  Upon  executing  a  writ  of  enquiry,  he  shall  not  give  evidence  of  want  of  assets,  for 
he  is  estopped,  as  if  it  had  been  the  case  of  an  heir;  for  he  should  have  pleaded  plenc  admi- 
nulravit,  or  specially  what  assets  he  had.  6  Mod.  308.  per  Curiam,  Sir  W.  Jones,  87.  That 
if  an  executor  confesses  or  suffers  judgment  by  default,  he  admits  assets  in  his  hands,  and  is 
estopped  to  say  the  contrary.  [Rock  v.  Leigh  ton,  i  Salk.  310.  i  Ld.  Raym.  589.  S.  C. 
Com.  Rep.  87.  S.  C.  3  T.  R.  600.  S.  C.  Skelton  v.  Howling,  i  Wils.  258.  S.  P.  So,  if  he 
pleads  only  the  general  issue,  and  has  a  verdict  against  him.  Ramsden  v.  Jackson,  i  Atk.  292, 
Erving  v.  Peters,  3  T.  R.  685.  For  he  can  never  avail  himself  of  matters  in  a  subsequent  stage 
of  the  proceedings,  which  he  might  have  pleaded  in  an  earlier  stage.  Earle  v.  Hinton,  a  Str. 
73a.  and  cases  supr.  —  In  assumpsit  against  an  executor,  he  pleaded  non  assumpsit  and  plene 
admiidsiravit ;  it  was  insisted,  that  if  the  plaintiff^  could  prove  assets  unadministered,  to  any 
amount,  he  must  have  judgment  for  the  whole.  But  Lord  Mansfield  said,  the  law  had  been 
understood  to  be  so,  and  many  cases  decided  to  that  effect;  but  that  he  thought  it  absurd  and 
wrong,  that  the  plaintiff"  should  recover  of  the  executor  morei/ian  the  assets  in  his  hands  ;  and 
the  judgment  wa>i  given  accordingly.  Harrison  v.  Beecles,  Guildh.  Tr.  1769,  cited  by  Lord 
Kenvon,  3  T.  R.  688.]  An  executor  must  defend  himself  by  legal  pleading,  and  cannot  ia 
these  cases  have  any  relief  in  equity.  [Thus,  where  to  three  several  actions  an  executor 
pleaded  that  he  had  no  assets  ultra  100/.,  and  judgment  was  had  upon  each  action  for  100/., 
equity  refused  an  injunction.  Anon,  i  Vern.  119.  So,  where  he  had  pleaded  a  false  plea,  by 
the  mistake  of  his  attorney,  as  alleged,  and  a  verdict  had  passed  against  him,  equity  would  not 
relieve  him,  though  the  merits  had  never  been  tried.  Stephenson  v.  Wilson,  a  Vern.  3%$, 
However  in  the  case  of  Robinson  v.  Bell,  a  Vern.  146.,  where  the  attorney  had,  by  mistake, 
pleaded  a  different  plea  from  that  which  he  was  directed  to  plead,  and  the  executor  had  con- 
fessed a  mortgage  to  the  testator,  which  afterwards  turned  out  to  be  worth  nothing,  upon 
which  confession  a  verdict  had  been  given  against  him,  the  court  thought  fit  to  relieve.  And 
in  that  case  Lord  Commissioner  Huichins  mentioned  two  instances  where  the  court  had  inter- 
posed in  behalf  of  executors  after  verdicts  on  ne  ungues  executor,  —  Under  the  circumstances 
of  the  anonymous  case  above  cited  from  i  Vern.  119.,  the  executor  may  now  defend  himself 
at  law,  without  resorting  to  equity,  by  pleading  to  one  action  plent  administravit  prceter  a  cer- 
tain sum,  and  afterwards  to  the  others,  though  brought  in  the  same  term,  the  like  plea  of 
plene  administravit  prcBter  the  same  sum,  and  as  to  that  sum  that  he  had  confessed  it  in  the 
other  action.    Waters  v.  Ogden,  Dougl.  452.] 

Therefore  if  an  executor,  being  sued,  pleads  ne  ungues  execuior,  46E.3.  lo.Ro. 
and  it  is  {c)  found  against  him,  the  judgment  shall  be  de  bonis  Abr.  930.  933. 
testatoris  si,  S^c,  et  si  \d)  nm,  de  bonis  {e)  propriis  ;  for  thereby  ^^^'^'^^^1 
he  estrangeth  himself  from  the  testator,  and  the  benefit  of  the  ^'j^  j^o"*  ^* 
will,  and  by  his  own  falsity  and  folly  hath  made  his  own  goods  (c)  I^  upon  a 
chargeable,  felse  plea  judg- 

ment be  given 
againn 
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against  an  executor  upon  demurrer,  and  execution  be  awar^ted,  the  sheriff  cannot  return  nulla 
habet  bona  testatoria,  but  is  to  return  a  devastavit,  as  if  it  had  been  found  against  the  executor 
by  verdict.  Cro.  Eliz.  loa.  {d)  But,  if  there  had  been  judgment  against  the  testator,  and  the 
party  who  recovered  had  brought  a  scire  facias  on  the  judgment  against  the  executor;  in  this 
case  though  the  executor  had  pleaded  ne  ungues  executor,  and  it  had  been  found  against  him, 
yet  he  shall  be  chargeable  de  bonis  testatoris  only  ;  for  the  prayer  of  tiie  writ  is  for  execution  of 
the  goods  of  the  testator,  by  which  he  is  estopned  to  demand  any  other.  Ro.  Abr.  933. 
Waldron  v.  Berrie.    {e)  As  well  of  the  debt  as  otthe  damages  and  costs.    Ro.  Abr.  950. 

Cro.Ja.67i-a.  So,  if  to  an  action  brought  against  him  he  pleads  a  release 
(a)  Where  the  made  to  himself,  and  it  is  found  against  him,  this  shall  charge 
executor  Y{[^  d^  bonis  propriis  t  for  it  is  a  falsity  which  (a)  falls  within  his 

t;frfc;™:d    own  knowledge. 

a  condition,  which  being  found  against  him,  it  was  holden,  that  he  should  be  charged  de  bonis 
propriis.    Moor,  69.  per  Dyer. 

Yelv.  319.  So,  where  an  action  of  debt  upon  an  obligation  was  brought 

Morgan  V.  against  an  admuiistrator  for  14/.,  and  he  pleadetl,  that  Infore 
^R^''  s^r^^  notice  of  the  action  his  administration  was  revoked ;  and  that 
{b^'^xxi  where  hkewise  before  notice  he  delivered  over  200/.,  which  he  had  of 
to  an  action  of  the  intestate*s,  to  the  new  administrator ;  the  plaintiff  replied, 
debtagainstan  that  the  revocation  was  by  {b)  covin  and  fraud,  which  l)eing 
^T^T^  ^®  found  for  him,  it  was  holden,  that  he  should  recover  absolutely 
fornier  judg-     ^^^^  ^^®  administrator. 

mcnt  had  against  him  by  another  person,  and  that  he  had  not  assets  more  than  sufficient  to 
satisfy  the  judgment;  and  the  plamtiff  replied,  that  this  judgment  was  had  by  covin,  to  defraud 
the  other  creditors ;  though  it  be  found  accordingly,  and  though  this  l)e  a  false  plea;  yet  the 
judgment  against  the  executor  shall  only  be  de  bonis  tcstalorxt.  Ro.  Abr.  93 1.  Borret  v.  Boys. 
{Sed  qu.  de  hoc  ?] 

Ro.  Abr.  931.  But,  if  an  executor  pleads,  that  such  a  deed  is  not  the  deed  of 
Cro.  Ja.  67a.  his  testator,  or  that  a  release  was  given  to  the  testator;  though 
[If  an  executor  ^j^cse  prove  false,  yet  the  judgment  shall  be  de  bonis  testatoris  ; 
judgment  had*^  ^^^  °^  ^^^^^^  ^^  executor  cannot  be  presumed  to  have  so  perfect 
against  him  by  a  knowledge, 
another  per- 
son, and  no  assets  ultrOy  and  the  plaintiff  reply /i^r /ratuie'm,  and  it  be  so  found,  yet  shall  the 
judgment  be  only  de  bonis  testatoris.    Bull.  N.  P.  144.] 

Cro.  Ja.  191.  So,  in  debt  upon  a  bond  against  baron  and  feme  as  adminis- 
Johns  V.  tratrix,   the  defendant  pleaded  payment  by  the  feme,   after  the 

w^TbtecteV  ^^^^^  ^^  ^^*^  intestate,  and  it  was  found  against  him,  and  the 
that  the  judff-  judgment  was,  quod  recuperet  against  them  de  bonis  testatoris,  si 
ment  ought  to  tantum  habent  in  vianibus,  Sf  si  non,  pio  misis  de  bonis  (c)  pro^ 
have  been  de  priis,  and  held  well  enough ;  for  though  the  plea  is  false,  yet 
orthebafon"  ^^^  husband  was  a  stranger  to  the  intestate,  and  might  not 
only,  for  that  a  know  whether  the  wife  had  paid  it  to  the  plaintiff  or  not. 
feme  covert 

cannot  have  any  goods;  but  disallowed ;  for  although  a  feme  covert  hath  not  any  goods  during 
the  coverture,  yet  because  the  baron  is  charged  only  in  respect  of  the  feme,  she  might  have 
goods  if  she  had  survived,  and  execution  might  be  taken  against  her.  Cro.  Ja  191-a. ;  but  for 
this  vide  Ro.  Abr.  930-1.  Cro.  Car.  693.  *  —  *  If  there  be  judgment  against  the  husband  and 
wife,  executrix,  and  a  return  that  the  husband  wasted,  it  shall  be  de  bonis  suis  propriii.  1  Ro. 
93a.  1. 25. — If  a  return  be  that  the  wife  dum  sola  wasted,  it  shall  be  de  bonis  pnrpriis  of  both. 

I  Ro.  931. 1. 5'    R.  Cro.  Car.  519.    See  also  i  Ro.  930. 1. 50. If  it  be  returned  against  a 

fmne  covert,  executrix,  and  her  husband,  that  sufficient  goods  have  come  to  tlfcir  hands,  which 

they 
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they  have  wasted  and  converted  to  their  oum  me^  it  i«  good;  the  conversion  is  not  necei«ary,  and 
may  be  rejected  ;  and  judgment  shall  be  de  bofiis  propriis  of  both.  Bellew  v.  Scott,  i  Str.  440. 
Morfoot  V.  Chivers,  Id.  6ji.  S.  P.  Sraalley  v.  Kerfoot,  a  Str.  1094.  S.  P. 

So,  if  an  action  of  covenant  be  brought  against  an  executor,  Hob.  188. 

and  the  breach  assigned  be  in  the  time  of  the  executor;  yet  the  Cro.  Ja.647. 

judcrraent  shall  be  (le  bonis  tcstatoris  ;  for  it  is  the  testator's  cove-  «^';    ,  "^  ^i"* 

I'li-ii  •!•  1.1^  iSrownl.  34. 

nant  which  binds  the  executor,  as  representing  him,  and  there-  Ro.  Abr.  931, 

fore  he  must  be  sued  by  that  name.  93a.    Saund. 

iia. 

It  is  holden  in  Shipley's  case,  that  if  an  action  of  debt  on  an  8  Co.  134. 
obligation  of  200/.  be  brought  against  an  executor,  who  pleads  Mary  Shipley's 
fully  administered;  and   the  plaintiff  replies  assets,   which  are  ^^^^'    Hob. 
found  by  the  jury  to  the  value  of  172/.,  that  a  judgment  to  re-  cited. '(«)  That 
cover  the  entire  debt  and  damages,  and  costs  of  the  goods  of  the  if  the  executor 
testator,  5/,  S^x,y  et  si  non,  tunc  the  damages  of  his  (a)  proper  ^^  "ot  suffi- 
goods,  is  ffomls;   for  that  the  defendant's  bar  being  in  effect,  tJf"!^??^A?^ 
that  he  had  not  assets,  the  same  amounted  to  a  {b)  confession  of  to  satisfy  both 
the  debt,  on  which  the  plaintiff  may  take  judgment  immediately,  debt  and  da- 
though  he  cannot  have  execution  until  assets  come  to  the  hands  ""ages,  the  da- 
of  the  executor.  SoTthe*" 

goods  of  the  executor  for  the  delay ;  and  the  levying  of  the  damages  of  the  goods  of  the  testator, 
when  it  appears  they  are  not  sufficient  to  satisfy  the  debt,  is  erroneous ;  for  the  testator's  goods 
are  to  be  cnarged  with  the  debt  and  not  the  damages,  if  they  are  not  sufficient  to  discharge  both. 
Lev.  7.  (b)  That  in  an  action  on  the  case  against  an  executor,  who  pleads /W^  administravity 
the  piaintin*  must  prove  his  debt,  otherwise  be  shall  recover  but  id.  aamages,  though  there  be 
assets ;  for  the  plea  only  admits  the  debt,  but  not  the  quantity.    Salk.  2^6,^r  Holt  Ch.  J. 

But  in  the  case  of  DorcJiester  and  Webb  it  seems  to  be  holden,  Cro.  Car.  373. 
that  the  plaintiff,  upon  a  plea  ofplene  admimstravit^  cannot  have  *  It  is  common 
judgment  of  assets  in  fxduro ;  for  that  this  is  such  an  acknow-  "f*^*  ^"  *"^^ 
ledgment  of  the  want  of  assets,  as  will  bar  him  in  the  same  5ie\*ruth  of  it! 
manner  as  if  the  plaintiff  had  denied  that  he  had  fully  admi-  and  take  judg- 
nistered,  which  being  found  against  him  will  bar  htm,  and  on  ™ent  de  bonis 
which  the  plaintiff  must  always  pay  costs,*  S^^  ^r" 

after  the  plaintiff  hath  taken  such  judgment,  he  shall  not,  in  a  subsequent  action  against  the 
executor,  suggesting  a  devastavit^  be  allowed  to  go  into  evidence  of  assets  having  been  in  the 
defendant's  hands  before  that  judgment;  for  by  so  taking  his  judgment,  he  admits  that  the  de- 
fendant hath  fully  administered  to  that  time.  Bull.  N.  P.  169.  In  a  scire  facias  therefore  on 
the  judgment,  he  must  not  pray  execution  of  assets  generally,  but  of  those  only  which  have 
come  to  the  executor's  hands  since  the  former  judgment.  Mara  v.Quin,  6T.R.  i.  But,  if 
the  executor  receive  assets  between  the  time  of  the  plaintiflfs  suing  out  the  writ  in  the  first 
action  and  the  judgment,  the  judgment  will  be  amended  by  being  made  a  judgment  as  of  that 
term  when  the  plaintiff  could,  at  the  soonest,  have  entered  it  up,  unless  the  defendant  can 
shew,  that  in  point  of  fact  some  injustice  will  be  done  by  it  in  the  particular  case.     Ibid,] 

But  this  matter  came  to  be  fully  considered  in  the  case  of  Lev.  a86. 
Noel  and  Nelson,  where  in  debt  against  an  executor  he  pleaded  a  Saund  114. 
fully  administered,  whereupon  the  plaintiff  prayed  judgment  of  ^^^  ^ ^* 
assets  inJiiturOf  and  it  was  so  entered;  and  after,   upon  a  su^  671.^ Vent.* 94. 
gestion  of  assets,  the  plaintiff  sued  forth  a  scire  facias,  to  which  S.  C. 
he  pleaded  no  assets,  and  it  was  found  against  him,  and  judg- 
ment accordingly  ;  and  it  was  urged  for  error,  that  the  plaintiff 
hereby  had  confessed  the  plea  of  fully  administered,  and  then  it 

was 
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was  as  strono-  against  him  as  if  there  had  been  a  verdict,  in  which 
he  should  have  been  barred  for  ever.  But  it  was  resolved  for  the 
plaintitF;  for  he  had  a  good  cause  of  action,  and  probably  did 
not  know  but  that  there  were  assets,  and  hat!  done  nothing 
amiss;  for  as  soon  as  the  executor  denies  assets  by  his  plea,  he 
rests  satisfied,  and  makes  only  a  reasonable  prayer,  that  lie  may 
be  paid  when  assets  do  come,  as  it  is  fit  he  should.  And  there- 
fore they  agreed  Shipley*^  case  to  be  good  law ;  for  when  the 
executor  pleads  rieris  en  mains,  he  confesses  the  debt,  which  is 
a  good  foundation  for  the  judgment;  but  the  want  of  assets  at 
present  hinders  execution,  which  is  therefore  stayed  till  assets 
shall  come. 

2.  Where  by  his  Promise  to  pay  or  discharge  the   Testaioi 
Debts  or  Legacies,  he  makes  himself  liable. 

Cro.  Ja.  47«  If  an  executor,  in  consideration  that  a  creditor  to  the  testator 

Co.  94.  Ro.      ^jii  forbear  to  sue  him  for  a  certain  time,  promises  to  pay  him 

Note^^hatbv  ^'^  ^^^^^  ^^^^  ^^^^  ^^"^  '""^  ♦  ^"^  ^"  assumpsit  lies  against  him 
the  statute  of  on  this  promise,  {a)  without  alleging  tliat  he  hath  assets, 
frauds,  29  Car.  2.  c.  3.,  such  promise  must  be  in  writing,  (a)  It  is  said  in9Co.  94.  a.,  that 
though  the  phiintiffnecd  not  allege  that  the  executor  has  assets,  yet,  if  in  truth  there  be  no 
debt  due  from  the  testator,  or  if  the  executor  had  no  assets  at  the  time  of  the  promise  made, 
he  may  give  these  matters  in  evidence.  —  But  the  l)etter  opinion  seems  to  l>c,  that  theplaintiiT 
need  not  prove  his  having  assets,  and  that  forbearance  is  suiHcicnt  consideration  to  entitle 
him  to  the  action.  Vide  Ro.  Abr.  24.  Cro.  Ja.  273.  604.  61*3.  3  Leon.  67.  a  Lev.  20. 12a. 
—  But  a  promise  by  an  administrator  durante  minoritatc  after  the  infant  has  come  of  age,  will 
not  bind  such  administrator.  Cro.  Car.  516.  Ro.  Abr.  910.  Vaugh.  93.  *?//}rrt  489.  Sec 
38G.3.C.87. 

a  Lev.  3.  So,  in  assumpsit  the  plaintiff  declared,  that  J,  S.  devised  a  Ic- 

Davis  V.  gacy  to  him,  and  made  the  defendant  executor,  and  the  plaintiff 

Reyner,Vcnt.  jjitending  to  sue  him  for  the  legacy,  the  defendant,  in  consider- 
IIAn  action  of  ation  of  forbearance,  promised  to  pay  him :  the  defendant  pleaded 
^.?«m;;*i7  for  a  divers  bonds  and  judgments,  and  mill  assets  ultra,  upon  which 
legacy,  found-  the  plaintiff  demurred,  and  had  judgment  without  argument : 
ed  not  upon  ^^^^  j^.  j^  j^^j  material  whether  he  had  assets  or  no,  for  he  is 
assent  of  the  charged  u})on  his  own  promise,  in  considerntion  of  forbcanuice ; 
executor,  but  and  a  forbearance  of  suit  for  a  legacy  is  a  sufficient  consideration, 
merely  on  an 

implied  assent  on  account  of  a  sufficiency  of  assets,  cannot  be  supported.  Decks  v.  Strutt, 
5  T.  R.  690.  But  an  action  may  be  maintained  by  the  legatee  of  a  specific  chattel  against  an 
executor,  after  his  assent  to  the  bequest.  Doe  v.  Guz,  3  East,  lao.  Barton*8  case,  i  Freem. 
a89.ll 

Sid.  89.  Scot  So,  if  A.,  together  with  2?.,  is  bound  to  C,  for  the  projier 
V.  Stephens,  Jebt  of/?.,  SfC,  and  A,  pays  the  money,  and  B,  dies  and  makes 
if^'iil'  ^*  ^"s  executor,  and  Z).,  in  consideration  that  A.  will  forbear  to 

S.P.  per  ^^^  "^"^  ^dl  such  a  time,  assumes  and  promises  to  repay  him; 
Croke.  this  consideration  is  good,  though  D,  was  liable  in  equity  only. 

[Forbearance  seems  a  good  consideration  for  a  promise  by  an  executor  to  pay  a  debt  of  his 
testator.    Reech  v.  Kcnnegal,  i  Ves.  125.] 
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(N)  What  Actions  Executors  or  Administrators  may 
brini^  in  Ili<^ht  of  those  they  represent. 

AN  executor  stands  in  the  place  of  his  testator,  and  (a)  re-   Cro.  EHr.377, 

presents  him  as  to  all  his  personal  contracts,  and  therefore   Latch.  167. 
may  regularly  maintain  any  action  in  his  right,  which  lie  himself  Ro-  Abr.  912. 

Jniffht.  i"k^*o 

^  .  .     .  .  133. Poph.189. 

Ltioii.  193.  (a)  But,  if  one  enters  into  an  obligation,  conditioned  to  pay  ao/.  to  such  person 
as  the  testator  shall  by  his  last  will  appoint,  ami  the  testator  makes  uo  particular  appoint- 
ment, his  executors  cannot  maintain  an  action  for  this  zot. ;  for  though  they  are  his  assunecs 
in  law,  yet  the  assignee  here  must  be  an  assignee  in  deed,  who  shall  take  it  to  his  own  use; 
for  the  word  paj/tng  carries  property  witii  it.     Hob.  9,  10. 

Hut  it  seems  that  executors  could  not  at  common  law  bring 
trespass  for  a  trespMuss  done  to  the  testator;  to  remedy  which,  by 
the  4  E.  3.  c.  7.  reciting,  That  "  whereas  in  times  past  executors 
**  have  not  had  actions  for  a  trespass  done  to  their  (Z»)  testators,  (b)  |j"  This  act 
**  as  of  the  goods  and  chattels  of  the  same  testators,  carried  away  ^^^^  ^^^  speak 
**  in  their  life,  and  so  such  trespasses  have  hitherto  remained  un-  °^^'^""*  of 
})unished;  it  is  enacted,  That  executors  in  such  (r)  cases  shall  ihom?h*the 
have  an   action  against  the  trespassors,  and  recover  their  da-  instance  put  is 
mages  in  like  manner  as  they  whose  executors  they  be  should  proper  for 
have  had,  if  they  were  in  hfe."  such  flnaction; 

^  -^  but  It  speaks 

ui  actions  for  a  trespass  done  to  the  testator**  gooU^,  .m^i  ii  enacts,  that  in  such  rases  executors 
bhall  have  an  action  ugaitut  the  trespauert;  apparently  using  the  word  trespass  as  meaning 
a  -wrong  done  generally,  and  the  trespassers  as  wron^-do(?rs.  It  docs  not  specify  the  nature 
of  the  action."  Per  Lord  E/Unborough  C.  J.  in  Wilson  v.  Knubley,  7  East,  134.  See  also 
the  words  of  Lawrence  J.  to  the  same  effect,  Ibid.  So,  by  Poweli  J.  a  Ld.  Ilaym.  974. 
**  This  statute  is  a  remedial  law,  which  has  always  been  taken  by  equity,  and  whenever  tliere 
is  a  matter  of  property  in  question,  it  is  brought  within  the  statute.** |j  (c)  It  hath  been 
adjudged,  that  an  executor  may  have  an  action  of  debt  upon  the  sti^tute  a&3  E. 6.  c.  13. 
against  a  defendant,  for  not  setting  out  tythes  in  his  testator's  time;  for  though  it  is  a  tort 
done  to  his  person,  yet  it  is  maintainable  within  the  equity  of  tliis  statute.    Vent.  30. 

OAndby  25  E.  3.  st.  5.  c.  5.  "  Executors  of  executors  shall 
"  have  actions  of  debt,  accompt,  and  of  goods  carried  away  of 
"  the  first  testator,  and  execution  of  statutes-merchant,  and  re- 
"  cognizances  made  in  court  of  record  to  the  first  testator,  in 
"  the  same  manner  as  the  first  testiitor  should  have  if  he  were 
**  in  hfe."  II 

Also  it  was  holden,  that  at  common  law  there  was  no  remedy  Co.  Lit.  1 6a.  a, 
for  recovery  of  rent-arrear  in  the  life-time  of  the  testator ;  for 
the  heir  could  not  maintain  an  action  of  debt  for  it,  because  he 
had  nothing  to  do  with  the  personal  contracts  of  his  ancestor ; 
nor  the  executor,  because  he  could  not  represent  his  testator,  as 
to  any  contracts  relating  to  the  freehold  and  inheritance.  But 
this  is' remedied  by  the  32  H.  8.  c.  37.,  by  which  executors  and 
administrators  are  enabled  to  sue  for  and  recover  all  such  arrears 
of  rent,  ^c,  for  which  vide  title  Debt,  letter  (C). 

II  By  II  G.  2.  c.  19.  §  15.  (which  see,  tit.  Rent  (H.))  the  exe-  The  provl- 
cutors  of  tenant  for  life,  on  whose  death  any  lease  determined,  sions  of  thi« 

Vol.  III.  M  m  shall,  ^^^"^«  ^^"^ 
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by  an  equi-  shall,  in  an  action  on  the  case,  recover  of  the  lessee  a  rateable 
table  construe-  proportion  of  rent  from  the  last  day  of  payment  to  the  death  of 

case  of  tenants  in  tail,  whose  leases  are  determined  by  their  death.     Vide  infra,  tit.  Rent  (H). 

Cro.  Eliz.377.       Executors  and  administrators  may  bring  trover  for  the  goods 
Vent.  30.  vide  of  the  deceased,  though  the  defendant  took  the  goods  before 
'^^^'  '^rover       probate  or  administration  committed  ;  for  the  probate  and  admi- 
Son.  ^"  ^  '      nistration  relate  back  to  the  death  of  the  testator  or  intestate ; 
and  they  may  allege  the  possession  in  the  testator  or  intestate  ; 
for  though  this  be  a  possessory  action,  yet  the  law  supposes  the 
possession  in  the  executor  or  administrator,  as  soon  as  the  pro- 
perty is  derived  to  them. 
a  Lev.  a6.  An  executor,  (and  not  heir  or  assignee,)  for  a  covenant  broken 

y^"'-'75-  in  the  lifetime  of  the  testator,  shall  have  an  action  of  covenant 
executors s^all  though  it  were  a  covenant  real,  which  runs  with  the  land,  as  he 
takeadvantage  cannot  of  that  have  an  heir,  ^-c,  and  the  damages  shall  be  re- 
of  covenants  covered  by  the  executor,  though  not  named,  as  he  personally  re- 
in gross.  Palm,  presents  the  testator. 
558.  — But       * 

covenants  annexed  to  the  freehold  and  inheritance,  though  made  with  the  testator,  bis 
executors  and  administrators,  shall  descend  to  the  heir.  And.  S5-  Skin.  305.  pi.  i.  vide  title 
Covenant. 

Vent.  30.  But  though  an  executor  represents  the  testator  as  to  his  per- 

I  And.  242.       sonal  estate  and  contracts  only,  yet  an  executor  may  bring  an 
3 Leon. 205.     ejectment  for  an  ejectment  in  the  life  of  the  testator;  for  in  this 
So  7  ufl.  6.  b.  action  damages  as  well  as  the  possession  of  the  lands  are  to  be 
Br.  Abr.  tit.      recovered,  (a) 
Executors,  45. 

S.  C.  (a)  So  he  may  bring  a  quare  impedU  for  a  disturbance  in  the  lifetime  of  the  testator, 
and  shall  recover  damages  witnin  the  equity  of  the  statute  4  E.  3.  c.  7,  Cro.  Eliz.  207. 
I  And.  241.  S.  C.    I  Leon.  205.  S.  C.    4Leon.  15.  S.C. 


Carth.  90.  So,  if  a  lord  of  a  manor  assesses  a  fine  upon  a  copyholder 

Shuttleworth  for  his  admittance,  and  dies,  his  executor  may  bring  an  action 
^  Mod^T^^  for  it ;  for  it  does  not  depend  upon  the  inheritance,  but  is  quasi 
3  Lev. '26^1!*      a  fruit  fallen. 

Show. 35.  Comb.  151.  S.C.  adjudged  by  three  judges  against  Holt,  C.J.  Ld.  Raym.  502. 
[Evelyn  v.  Chichester,  3  Burr.  17 17.  ace.] 

Salk.  295.  An  executor  may  bring  a  writ  of  error  to  reverse  an  attainder 

?^<h  ^  "^^i^^*  ^^  ^^&^  treason  of  his  testator ;  for  he  is  privy  to  the  judgment, 
4ainTtTo/f '  ^"^  "^^y  ^ave  a  loss  thereby. 

who  held,  that  by  the  reversal  the  blood  and  land  is  restored,  which  is  no  advantage  to  him, 
and  the  goods  were  forfeited  by  the  conviction  of  the  testator,  and  not  by  the  attainder. 
Vide  4  Bl.  Comm.  387. 

Doe  v.  Porter,       [So  the  executor  of  a  tenant  from  year  to  year  as  long  as 
3  T.  Rep,  13.     both  parties  please,  may  maintain  an  ejectment,  for  it  is  a  chattel 
interest  which  vests  in  him.] 
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fO)  How  such  Actions  must  be  laid  :  And  therein  of 
joining  a  Matter  in  Right  of  the  Testator,  and 
in  their  own  Riglit,  in  the  same  Action. 

A  N  executor  cannot  in  the  same  action  join  a  demand  in  his 

own  right,  with  one  in  riglit  of  the  testator;  for  the  rights    • 
being  of  several  natures,  there  must  be  several  judgments. 

11  The  funds  too,  to  which  the  money  and  costs,  when  reco- 
vered, arc  to  be  applieil,  or  out  of  which  the  costs  are  to  be  paid, 
are  different;  and  the  damages  and  costs  being  entire,  it  cannot 
be  distinguished  how  much  the  plaintiff  is  to  have  as  executor,      ' 
and  how  much  he  is  to  take  as  his  own.    A  count  therefore  (a)  on  (a)  Rogers  r. 
an  indebitatus  assumpsit  to  A.  as  administrator  cannot  be  joined  Cook,  i  Sulk. 
with  a  count  on  an  insimul  computasset  with  him  in  his  own  name.  '°*   5^ ^,  ** 
But  a  (b)  count  in  assumpsit  to  the  \i\iim\\^  as  executor^  for  money  x  show.  366. 
paid  by  him  to  the  defendant's  use,  may  be  joined  with  a  count  S.C.  Hooker 
on  promises  made  to  the  testator.    So,  a  count  (c)  upon  a  promise  ^•^."^'^''» 
to  the  plaintiff  as  administratoi'  for  goods  sold  and  delivered  by  g  p      ^^J^; 
him  after  the  death  of  the  intestate,  may  be  joined  with  a  count  j\y'i,  s.  C.  'Sc 
upon  an  account  stated  with  him  as  administrator.     For  in  both  S.  P.    {b)  OrJ 
these  cases  the  money  to  be  recovered  under  each  of  the  counts  v.  Fenwick, 
will  be  assets ;  and  the  whole  being  thus  applicable  to  the  estate  Poxwist'v^ 
of  the  testator,   the  counts  may  consequently  be  joined.     But  Trcmaine* 
it  must  be  averred  that  the  duty  accrued  to  the  plaintiff  as  exe-  a  Saund.  207. 
cutor  ;  for  it  is  not  enough  to  say  that  it  accrued  to  him  executor^  ^  ^^^'f  11  ^; 
or  being  executor.    And  therefore  where  {d)  a  count  upon  an  ac-  ^  ^*^^  g^jj 
count  stated  with  the  plaintiff  executrix  (not  as  executrix)  was  v.  Palmer, 
joined  with  a  count  on  a  promise  to  the  testator,  it  was  holden  in  ^i  Lev.  165. 
error  after  judgment  by  7iil  dicit,  and  a  writ  of  inquiry,  and  final  SirThos.Jon. 
judgment,  that  those  two  counts  could  not  be  joined.  Mason  v. 

Jackson,  3  Lev.  60.  King  v.  Thorn,  i  T.  R.  489.  Cockerill  v.  Kynaston,  4  T.  R.  281. 
Thompson  v.  Stent,  i  Taunt.  322.  Powley  v.  Newton,  6  Taunt.  453.  a  Marsh.  147.  S.C. 
(d)  Henshall  v.  Roberts,  5  East,  150. 

If  a  bond  or  promissory  note  be  given  to  one  as  executor,   it  Betts  v.  Mit- 
has  been  holden,  that  he  cannot  join  a  count  on  such  bond  or  chell,  10  Mod. 

note  with  a  count  on  a  debt  due,  or  a  promise  made  to  the  ^^J*    Hf^er 
...  »  r  V.  Lord  Arun- 

testator,  del,  3  Bos.  & 

Pull.  7.  But  in  King  v.  Thorn,  i  T.  R.  487.  it  was  holden  by  Ashhurst  and  Buller,  Js.,  that  a 
count  against  the  defendant  as  acceptor  of  a  bill  of  exchange  indorsed  by  the  payee  to  the 
plaintiffs,  surviving  executors  of  J.  S.  in  right  of  the  plaintiff's  as  surviving  executors^  might  be 
joined  with  counts  for  money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiff:* 
as  executors,  and  on  an  account  stated  with  the  plaintiff's  as  executors. 

So  neither  can  several  demands  against  an  executor,  some 
of  them  accruing  in  his  representative  cliaractcr,  and  some  in 
his  own  right,  be  joined  in  the  same  declaration,  the  pleas  and 
judgments  to  such  demands,  and  the  funds  out  of  which  the  costs 
are  to  come,  being  different.  || 

And  therefore,  if  in  assumpsit  against  an  administratrix,  the  Hob.  88. 
plaintiff  declares  upon  a  sale  of  coods  to  the  intestate  for  200/.,  Herrenden  v. 

M  m  2  und  ^^"^'•- 


532  EXECUTORS  AND  ADMINISTRATORS. 

and  upon  another  sale  to  the  defendant  herself  for  27/.,  and  that 
upon  account  the  defendant  was  found  indebted  to  the  plaintiff' 
in  these  sums,  and  promised,  ^c. ,-  the  declaration  is  naught,  for 
the  charge  being  in  several  manners,  viz,  in  her  own  right,  and 
as  administratrix,  it  ought  to  have  been  by  several  actions. 
Jennings  v.  l|So,  a  count  for  money  had  afid  received  by  the  defendant  as 

Newman,  executor  for  the  plaintiiF's  use,  or  for  money  lent  to  him  as  mcJu 

4  T.  R.  347'  ^  or  on  an  insimid  compidasset  of  money  due  to  him  as  such^  cannot 
Kosevj  ^w  e.,  ^^^  j^jj^^^j  ^j^j^  jj  count  on  a  promise  made  by  the  testator.  But 
Brid<Ten  v.  a  count  on  an  account  stated  with  an  executor,  as  executor  fen- 
Parkes,  z  Bos.  rnonei)  aming  from  the  testator^  may  be  joined  with  a  count  on  a 
&  Pull.  424'  promise  made  by  the  testator.  This  indeed  is  the  common  way 
Atkinson  ^^  declaring  against  executors  to  save  the  statute  of  limitations. 

I  H.  Bl.  102. 

Wilson  V.  To  a  count  in  covenant,  charging  the  defendants  as  executoi> 

Wigg,  loEast,  f^jr  breaches  of  covenant  by  their  testator  as  lessee,  who  had 
^^3*  covenanted  for  himself,  his  executors,  administrators,  and  assigns, 

may  be  joined  another  count,  charging  them,  that  after  the  testa- 
tor's death,  and  their  proving  the  will,  and  during  the  term,  the 
demised  premises  came  by  assignment  to  one  J.  S.  against  whom 
breaches  are  alleged;  and  concluding,  that  so  neither  the  testa- 
tor, nor  the  defendants  after  his  death,  nor  J.  S.  since  the  assign- 
ment to  him,   liad  kept  the  said  covenant,  but  hail  broken  the 
same.  II 
Kemp  V.  An-        So,  if  A.^  B.,  and  C  be  possessed  as  joint  merchants  of  goo<1^- 
drews.  Carth.  which  come  to  the  hands  of  J.  iS.,  and  afterwards  B,  and  C\  di 
^88  S  C  °^    ^'  ^^'""^  "^''^y  ^**i"g  trover  for  these  goods;  for  though  between 
^  Lev.  290.       joint  merchants  there  is  no  survivorsnip,  yet  the  action  in  this 
S.C.    Martin   case  must  survive,  though  the  interest  doth  not;  otherwise  there 
y-Crompe,        would  be  a  failure  of  justice,  because  the  survivor  and  tlie  exccu- 

^  *  -"clol  tors  of  those  who  are  dead  cannot  join  in  action,  for  that  their 
340.    a  balk.  J  '  1   •     i 

444.  S.C.         rights  are  ot  several  natures,  and  there  must  be  several  jutl 

mcnts. 

5  Co.  32.  laid        If  an  executor  brings  an  action  of  debt  for  any  thing  in  right. 

downasarulc.  ^f  ^\^q  testator,  it  must  be  in  the  (a)  detitut  only. 

Moor,  566.  •' 

Ro.  Abr.  602,  603.  S.  P.    {a)  But,  if  in  the  debcl  and  dettnet^  it  is  aided  after  verdict,  by  16 

17  Car.  a.  c.  8.    Frevin  v.  Paynton,  i  Lev.  250.     i  Sid.  379.  S.  C. 

20  H.  6.  5.  b.  So,  if  an  executor  brings  debt  upon  an  obligation  made  to  the 
Ro.  Abr.  602.   testator,  where  the  day  ot  payment  incurred  [b)  after  the  death 

S.  C.  (6)  So,  ^f  ^|jg  testator,  yet  the  writ  shall  be  in  the  detifiet  only ;  for  he 
it  a  man  binds   ,.•.•'  -  "^ 

himself  to  the   brmgs  the  action  as  executor, 
testator  to  pay  him  100/.  when  such  a  thing  shall  happen,  if  it  happens  after  the  death  of  the 

testator;  yet  the  writ  of  debt  by  the  executor  shall  be  in  the  detinet  only.   Ro.Abr.  602. 

So,  if  a  rent  be  granted  to  another  for  years,  the  executor  of  the  grantee  shall  have  debt,  for 
the  arrearages  of  this  rent  incurred  after  the  death  of  the  testator  in  the  detinet  only ;  for  he 
had  it  as  executor.  Ro,  Abr.  602.  —  So,  if  lessee  for  twenty  years  leases  for  ten  years,  ren- 
dering rent,  and  dies,  his  executor  or  administrator  shall  have  debt  for  the  rent  incurred  after 
the  death  of  the  testator  in  the  rfe/in^r^  only.    Ro.  Abr.  603.    Noy,  32.     Cro.  Car.  225.    Lev. 

250.     a  Keb.  407.    Sid.  379.  S.  P.  adjudged. But  in  Sir  T.  Jon.  169.  the  contrary  seems 

to  be  adjudged,  and  a  diversity  taken  between  things  in  action  and  chattels  in  possession ;  for 
as  to  things  in  action,  the  writ  must  always  be  in  the  detinet,  as  for  the  arrears  of  an  account, 

&c. 
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SlC.  and  they  shall  not  be  assets  till  recovered ;  but  in  this  case  the  reversion  of  the  term  being 
in  the  executor  immediately  by  the  death  of  the  testator,  it  is  assets  for  the  whole  value,  and 
the  shewing  he  is  executor  is  only  to  entitle  him  to  the  term  to  which  the  rent  is  incident. 

.So,  if  in  an  account  an  executor  recovers  a  debt  due  to  his  Cro.  Elia.  316. 
testator,  in  debt  for  tlie  arrears  thereupon,  the  writ  shall  be  in  5  Co.  31.  Cro. 
the  detinet  only ;  for  though  the  action  is  converted  into  a  debt  \t\^^' 
by  the  account,  yet  it  is  the  same  thing  which  was  received  in 
the  life  of  the  testator. 

So,  if  A.  be  in  execution  upon  a  judgment  for  J5.,  and  after  Ro.Abr.6oa. 
B.  die,  and  A,  bring  an  audita  qtun'cla  against  C.  the  executor  of  f'^^^f'  ^.J* 
7i.,  and  have  a  scire  facias^  and  thereupon  put  in  bail  by  recog-  as  executor**' 
nizance  in  Chancery,  according  to  the  statute  of  1 1  H.  6.  c.  10. ;  obtains  judg- 
and  after  upon  this  audita  qutiela  judgment  be  given  against  ^.,  ment  in  debt, 
and  afterwards  a  scire  facias  issue  against  the  bail,  and  after  judg-  ^"^  ^^^*  ^^^ 
ment  the  bail  be  taken  in  execution  upon  the  recognizance,  and  executi^on  "* 
the  sheriff  suffer  him  to  escape,  upon  which  escape  the  executor  and  the  sheriff 
bring  an  action  of  debt  (a);  this  actioft  ought  to  be  brought  in  suffers  him  to 
the  detiiict  only,  and  not  in  the  debet  and  detinet ;  for  this  recog-  escape,  &c.  for 
nizance  is  in  nature  of  the  first  debt,  this  being  in  a  legal  course,  betn^in^he**** 
detinet,  and  that  for  the  escape  being  founded  upon  the  same  record,  it  ought  to  pursue  it, 
Cro.  Eliz.  326.    Cro.  Ja.  545.  685.     Hob.  264.    a  Ro.  Rep.  13a.     Style,  a3a.     Hut.  79. 
Carth.  49.    But  Contr.  Bonafous  v.  Walker,  a  T.  R.  ia8.    Crawford  v.  Wbittal,  Dougl.  5.  n. 

But,  if  an  executor  takes  an  (b)  obligation  for  a  debt  due  to  Ro.  Abr.  6oa. 
his  testator  by  contract,  in  debt  upon  this  obligation  the  ivrit  (*)  So,  if  the 
shall  be  in  the  debet  and  detinet,  the  goods  of' 

the  testator  for  a  cert<r.n  sum,  he  shall  have  debt  for  this  in  the  debet  and  detinet.  L^nc,  80. — 
So,  if  an  executor  recovers  in  trespas*;  for  goods  taken  out  of  his  possession,  in  debb  for  the 
damages  recovered,  the  writ  shall  be  in  the  debet  and  ihtinet,  for  he  need  not  name  himself 
♦•xccutor.     Ho.  Abr.  602.     I>ane,  80. 

So,  if  an  executor,  having  lands  by  an  extent,  upon  a  statute  Cro.  Ja.  685. 
made  to  the  testator,  and  naming  himself  executor,   by  deed  Winch  80. 
leases  them  for  three  years,  rendering  rent,  Src.  if  an  action  of  S.C.Mod.185. 
debt  is  after  brought  by  him  for  this  rent,  it  must  be  in  the  debet 
and  detifiety  because  it  is  founded  upon  his  own  contract. 

So,  an  executor,  being  lessee  for  years  of  a  rectory  in  the  Cro.  Ja.  545. 
right  of  the  testator,  may  have  debt  upon  2  <5'  3  E,6.  c,  13. 
for  not  setting  out  tithes  in  the  debet  and  detinet,  because  founded 
upon  a  wrong  in  his  own  time;  and  by  the  statute  it  is  given  to 
the  party  grieved. 

Also,  executors  and  administrators  may,  if  they  were  actually  6  Mod.  92. 
possessed  of  the  goods  of  the  deceased,  declare  that  they  were  [So,  in  an  ac- 
possessed  as  of  their  own  goods  and  chattels,  without  naming  tiononajudg- 
themselves  executors  or  administrators,  because  the  violation  is  to  y^y  ^jjem. 
the  property  actually  in  their  own  hands.  Crawford  v. 

Whittal, 
Dougl.  4.  note.  Bonafous  v.  Walker,  2  T.  R.  ia8.  But,  where  the  goods  of  the  testator  never 
were  in  the  possession  of  the  executors,  they  must  declare  in  that  character.  And  if  the 
goods  when  recovered  will  be  assets  in  their  hands,  they  must  sue  for  them  in  that  character, 
whether  the  conversion  happen  before  or  after  the  testator*s  death.  Cockerill  v.  Kynaston^ 
4  T.  R.  a8i.] 

M  m  3  [So, 
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Muntv.  [So,  where  executors  pay  money  which  they  were  not  obliged 

Stokes,  4  T.R.  to  pay,  and  afterwards  bring  an  action  to  recover  it  back,  they 
•5^^*  must  declare  in  their  own  right,  and  not  as  executors. 

King  V.  Thorn,  If  a  bill  of  exchange  be  indorsed  to  A.  and  B,  as  executors, 
I  T.R. 487.      they  may  declare  as  such  in  an  action  on  the  bill  against  the 

acceptor.] 
(a)  44  E.  3. 16.  It  was  formerly  {a)  holden,  that  an  administrator  in  his  de- 
j5  H.  6.  31.  claration  ought  to  shew  how  he  was  administrator,  and  likewise 
w^^^*aV°*  ^^  produce  his  letters  of  administration  :  also,  it  was  {b)  holden, 
son  ^\c)  That  ^^^^^  ^^  action  against  an  administrator,  the  plaintiff  ought  to 
an  adminis-  shew  by  (c)  whom  administration  was  granted, 
trator,  in  his 

declaration,  was  likewise  to  shew  in  what  place  administration  was  committed  to  him.  25  H.  6. 
31. But  this  was  ruled  otherwise.    Cro.  Eliz.  383.    Piers  v.  Turner. 

Cro.Eliz.  838.  But  afterwards  this  difference  was  taken,  that  where  an  admi- 
879.  907.  nistrator  is  plaintiii;  he  must  shew  by  whom  administration  was 

?!/(  Wh°^  d  granted  to  him,  because  it  is  that  which  entitles  him  to  the  ac- 
jmnistration  "  ^^^" »  ^"^  ^^  granted  by  a  [d)  peculiar  jurisdiction,  ought  not 
was  granted  by  only  to  shew  by  whom,  but  must  add  this  clause,  cui  commissi  o 
an  archbishop,  adminislrationis  prtjcdict.  de  jure  pert inuity  which  he  need  not  do 
*")  V'^*^  ^  '  if  the  administration  was  granted  by  a  bishop  ;  for  in  such  case  it 
ordinary,  or  '^  sufficient  to  say,  that  it  was  granted  to  him  by  the  bishop,  loci 
by  virtue  of  his  illius  07'di?iariuvi,  because  since  the  law  tiikes  notice  of  the  general 
prerocativc,  jurisdiction  of  a  bishop  over  the  wfiole  diocese,  it  likewise  takes 
Cro' Eli7^°6°^'  notice  of  all  acts  done  by  virtue  of  that  jurisdiction. 
907.  4  Leon.  189.  —  Where  the  administrator  set  forth,  that  administration  was  committed  to 
him  by ./.  S.  archdeacon  oi  Norfolk y  and  did  not  say  ioci  utiiu  ordinaritim  ;  it  was  holden  good 
on  a  general  demurrer  j  for  it  is  not  necessary  to  shew  the  jurisdiction  .»*'">'    irhdeacon  ii""-'> 

than  of  a  bishop,     bid.  30a.     Lev.  19a. That  the  plaintifl  need  n  h  the  auth( 

of  an  archdeacon,  because  he  is  oculus  cpucopiy  and  is  to  coumiit  adii. :...:.  .11  dejurc  t . ... 

oiario.  %  Ro.  Rep.  124. 150.  Cro.  Ja.  $$(>'  Palm.  97.  Style,  54.  but  for  this  vide  Cro.  Eliz. 
431.  Moor,  367.  Leon.  31a.  Style,  236.  a8a.  Jon.  i.  a  Mod.  65.  Lutw.  9.  408.  —  And 
that  such  an  omission  will  be  aided  after  verdict.  Show.  ^$$.  Macon  and  Hanson  adjudged. 
4  Mod.  133.  S.C.    a  Ld.  Uaym.  1037. 

Xit.  Rep.  80.  But,  where  the  plaintiff  sues  the  defendant  as  administrator, 
Style, 283.463.  he  need  not  now  set  forth  in  his  declaration  by  whom  administra- 
Sid.  a 2 8.  tion  was  committed,  for  it  may  not  be  in  his  knowledge ;  and 

,-;oi.  (t)  In  a  therefore  it  hatli  been  holden  sufficient  for  him  to  declare,  that 
Vent.  84.  it  is  administration  was  granted  to  the  defendant  debitd  juris  Jomid^ 
said,  that  the  without  shewing  by  what  ordinary;  (c)  but  it  is  said  to  be  neccs- 
SeXratioii^'^  ^^^'^'  ^"^'  ^""^  ^^  allege,  that  administration  was  granted  to  liim 
must  aver,  that  ^^  order  to  charge  him  in  the  action. 
the  administra- 
tion was  committed  to  the  defendant.  But  in  Comb.  465.  a  case  is  cited  to  have  been  adjudged, 
Mich.  1698,  that  though  such  ^w  omission  be  ill  upon  a  demurrer,  yet  it  is  aided  by  the  defend- 
ant's pleading  over,  whereby  he  admits  himself  a  rightful  and  lawful  administrator.  [It  is 
sufficient  to  state  that  the  defendant  is  administrator.  Holiday  v.  Fletcher,  a  Ld.  Ravm. 
1510.    aStr.  781.S.  C.    I  Barnard.  a9.    S.C.    Wade  v.  Wadm  an,  Barnes,  167.] 

Cro.  Eliz.  55 1.  Also,  it  was  formerly  holden  absolutely  necessary,  that  exe- 
592.  Cro.  Jq.  cutors  and  administrators  should  (/ )  conclude  their  declarations 
Bu?st.''ao'o.        ^^^^^^  ^  pojht  hie  in  curia  lilcras  tcsiamentarias  or  literas  adini^ 

nislratioHtSf 
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nislrationiSf  because  these  were  the  things  which  entitled  them  to   3  Bulst.  aaj. 
the  action.  Hob.  38. 

(/)  That  in  a 
scire /aciai  by  an  executor  upon  a  judgment  obtained  by  the  tettator,  the  profert  in  curia,  Sfc, 
may  be  in  the  middle  or  end  of  the  wnt.    Carth.  69. 

But  this  is  now  but  form,  and  aided  after  verdict  by  the  ex-  Vent  i%%» 
press  words  of  the  statute  16  4'  17  Car,  2.  c.  8.;  [which  statute, 
by  4  Ann,  c.  16.,  is  extended  to  judgments  by  confession,  nihil 
dici/y  or  non  sum  informattis.  And  it  is  further  enacted  by  this 
last  statute,  that  this  omission  of  a  profert  shall  not  impede  the 
judgment,  except  the  same  shall  be  specially  and  particularly  set 
down  and  shewn  for  cause  of  demurrer. 

(I If  a  plaintiff  declares  as  administrator,  where  he  needs  not;  Crayrford  v. 
the  want  of  profert  cannot  be  objected  even  on  a  special  de-  Whittal, 
murrer.ll  Dougl.  n. 

If  there  are  several  executors  named,  one  cannot  sue  alone,  4  T.  R.  565. 
imtil  the  others  have  renounced.] 

II  But  if  one  of  several  administrators  be  sued,  and  judgment  Farther  v.  Far- 
be  had  against  him,  widiout  his  pleading  that  there  are  otliers  not  '^^'i^S^^  ! 
namc<l,  such  recovery,  it  seems,  sliall  bind  him  and  his  compa-  5^  (f ,  ci^ej  by  * 
nions.Il  Windham  J. 

(P)  Of  Actions  and  Remedies  against  Executors  and 
Administrators :  And  herein, 

I.   Upon  what  Contracts  or  Engageme?its  of  their   Testators  or 
Intestates  Executors  or  Adininistrators  are  liable. 

TT  is  clearly  agreed,  that  executors  and  administrators,  standing  Off.  of  Exec. 

in  the  place  of  those  they  represent,  shall  be  answerable  for  all  "7-  Cro.  Car. 
their  debts,  (a)  covenants,  ^c,  as  far  as  they  have  assets,  and  that  ^7*  Jon.  aaj. 
the  testator's  covenants  shall  extend  to  them,  though  not  ijb)  ex-  ^^n  But°it  is 
prcssly  mentioned.  said  that  the 

testator  can- 
not bind  his  executor  where  he  is  not  bound  himself;  as,  if  he  covenants  that  his  executor 

shall  pay  lo/.,  no  action  lies  for  this.     Cro.  Eliz.  232.     Sed  qu, If  a  father  articles  to  pay 

J.  S.  1000^.  to  build  an  house  on  lands  of  which  he  is  seised  in  fee,  and  dies  before  the  house 
is  built,  the  heir  may  compel  J.  S.  to  build  the  house,  and  the  father*s  executor  to  pay  for  it. 
2  Vern.  jaa.  Holr  v.  Holt,  {d)  That  in  every  case  where  the  testator  is  bound  by  covenant, 
the  executor  shall  he  b  lund  by  it  if  it  be  not  determined  by  his  death.  48  E.  3.  a.  Bro.  Cove- 
nant, 12.  Cro.  EI12.  <;s3'  Dyer,  14.  pi.  69.  2  Mod.  268.  Same  rule,  and  what  shall  be  a 
determination,  vide  And.  11.  Leon.  179.  Moor,  74.  pi.  204.  Bendl.  150.  Dyer,  257.  Cro* 
Eliz.  157. 

And  therefore  where  a  man  covenanted  that  A,  should  serve  Bro.  Cove- 
B.  as  an  apprentice  for  seven  years,  and  died,  it  was  holden,  that  nant,  12. 
if  A,  departs  within  the  term,  a  writ  of  covenant  lies  against  the 
executor  of  the  covenantor  without  naming. 

If  a  man  be  bound  to  instruct  an  apprentice  in  a  trade  for  Sid.  216.  Keh. 
seven  years,  and  the  master  die,  the  condition  is  dispensed  with,  761. 820.  Lev. 
for  it  is  personal ;  but,  if  he  were  likewise  bound  to  find  him  ^'^^' 
with  meat,  drink,  cloaths,  and  lodging,  this  the  executors  are 
obliged  to  perform. 

M  ni  4  If 
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Carth.  519.  U  A,  leases  to  B.^  and  B,  covenants  to  repair,  t^c,  and  he 

Tilney  V.  Nor-  assigns  to  J.  S.,  who  dies  intestate;  the  premises  being  out  of 
^'1*6  S  C^°^  repair,  the  lessor  may  bring  covenant  against  his  administrator 
JLd.R&ym.s53'  as  assignee,  and  declare,  that  he  made  a  lease  to  B.  iSfc,  aijus 
S.  C.  status  Sf  residuum  termini  annorum,  ^c.^  devenit^  Sfc,  per  assig- 

nationem  to  the  administrator. 
Off.  of  Exec.         The  executor  of  a  lessee  for  3'ears  must  pay  the  rent  reserved, 
119.  Salk.297.  tjjough  the  rent  be  of  greater  value  than  the  land. 

Ro.Abr.  603.  And  if  an  action  of  debt  be  brought  against  an  executor  for 
Cro.  EIiz.  711-  ^]jg  arrearages  of  a  rent  reserved  upon  a  lease  for  years,  and 
Brovvni/c6.  (^)  incurred  after  the  death  of  the  testator,  the  writ  {b)  shall  be 
Cro.  Ja.  411.  in  the  debet  and  detinet  (c),  because  the  executor  is  charged  of 
546.  Bulst.  aj.  his  own  possession. 

2  Brownl.  206. 

Cro.  Car.  225.  Allen,  34.  Mod.  186.  a  Brownl.  aoi.  Palm.  116.  S.  P.  (a)  Where  part 
incurred  in  the  time  of  the  testator,  and  part  after  his  death,  his  executor  niay  be  charged  in 
the  detinet  for  the  whole.  Allen,  76.  Stil.  118.  (A)  He  may  be  charged  in  the  deiinet  only, 
but  then  he  shall  answer  only  out  of  the  testetor'g  estate.  Royston  v.  Cordrye,  All.  42. 
Sty.  79.  S.  C.  Heller  v.  Casebert,  i  Lev.  127.  S.  P.  Hope  v.  Bague,  j  East,  6  S.  P.  (r)  For 
though  they  have  the  land  as  executors,  yet  nothing  shall  be  employed  to  the  execution  of  the 
will,  but  such  profits  only  as  are  above  that  which  is  to  make  the  rent;  and,  therefore,  so 
much  of  the  profits  as  is  to  make  or  answer  the  rent,  they  shall  take  to  their  own  use,  and 
they  shall  be  charged  for  it  in  the  debet  and  detinet.  Poph.  lao.  5  Co.  31.  Cro.  EIiz.  71a. 
—  And  if  the  land  be  not  worth  more  than  the  rent,  it  is  a  good  plea  to  such  action  in  the 
debet  and  detinet;  for  in  such  case  he  is  to  be  chareed  in  the  detinet  only.  Vent.  1 71. per 
Curiam;  and  for  this  vide  Palm.  118.  Sid.  266.  Mod.  185.  —  But  where  they  are  to  be 
charged  upon  a  lease  made  to  tlic  testator,  and  have  not  the  profits  of  the  lease  to  answer  it, 
they  ought  to  be  charged  in  the  detinet  only;  as,  where  debt  is  brought  against  an  executor  of 
a  lessee  for  rent  incurred  after  assignment  of  the  term.     Poph.  120.     Sid.  266.     Lev.  127. 

3  Mod.  327.    So,  if  brought  against  him  after  waver  of  the  term.    Lev.  la;.  4"  wrfe  Alien,  1 

Salk.  297.  But,  though  he  is  to  be  charged  in  the  debet  and  detinet j  yet 

Off:  of  Exec,     the  executor  may  plend  that  lie  has  not  assets,  and  that  the  land 

'^9*  is  of  less  value  than    the  rtnt,  and  demand  judgment,  if  he 

ought  not  to  be  charged  in  the  detinet  only ;  but  so  long  as 

he  hath  assets  he  cannot  wave  the  term,  or  say  that  it  is  of  less 

value  than  the  rent ;  but  after  he  hath  discharged  himself  of 

the  assets,  he  may  wave  the  possession  by  giving  notice  to  thr 

reversioner. 

8  Co.  159.  Also,  in  all  actions  against  executors  and  administrators,  the 

k  hath  been"^   charge  must  be  in  the  {d)  detinet  only  ;  for  they  are  onlv  <  liHr<rr- 

holden,  that     ^^le  in  respect  of  the  assets. 

if  debt  be  brought  against  an  administrator  in  the  debet  and  detinet^  for  rent  due  httore  ttis 
.time,  where  it  should  be  only  in  the  detinet,  that  this  is  aided  after  verdict,  by  16  &  17  Car.  a. 
c.  8.    Sid.  379, 

R0.Abr.603.  But,  if  an  executor  obliges  himsril  to  pay  a  debt  due  by  con- 
tract by  the  testator;  in  debt  upon  this  obligation,  the  writ  may 
be  in  the  debet  and  detinet^  because  the  obligation  makes  it  his 
own  debt. 

f  \^*Ti?^'  •  ^^  "^^^^^  (^^  judgment  against  an  executor,  one  may  in  a  new 

must  bfafter     ^^^'^"  ^^  ^^^^  '"  ^"^  ^*=^^i  ^^^  detinet  suggest  a  devastatif,  and 

a  judgment       thereby  charge  him  de  bonis propriis. 

against  him,  vide  Ro.  Abr.  603.     5  Co.  32.     3  Lev.  145.     1  Vent.  315.  311.     Sid.  6$.  * 

See  I  Saund.  317.     Carth.  2.      a  Lev.  161.  ac9.      Upon  a  judgment  against  husband  and 

wife 
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wife  executrix,  if  she  survive,  debt  does  not  lie  suggesting  n  devatfainl  by  the  husband;  for 
though  chargeable  for  tiie  wasting  by  the  husband,  she  shall  not  Ik'  charged  de  bonis  propriir 
for  costs  recovered  against  the  husband.     R.    2  Lev.  161. 

1  And  the  executor  may  be  charged  in  such  case  in  the  detinet  Hopev.Baguc, 
only.  And  where  a  plaintiftj  wlio  had  recovered  judgment  ^  ^"''^  ^• 
against  a  testator  in  his  lifetime,  had  afterwards  judgment  of 
execution  against  the  executor  in  scire  Jacias,  and  upon  tliat 
judgment  sued  the  executor  in  debt  in  the  detinel,  suggesting  a 
devastavit ;  it  was  holden,  that  the  executor  being  fixed  con- 
clusively with  assets  by  the  last  judgment,  it  was  upon  him  on  the 
plea  o{?Wfi  detinet  to  prove  the  due  administration  of  the  assets.  j| 

2.  0/ Personal  Torts,  which  are  said  to  die  with  the  Party. 

The  taking  up  of  an  executorship  is  an  engagement  to  answer  Plow.  i8t. 
all  debts  of  tlie  deceased,  and  all  undertakings  that  create  a  debt,  Of*:  ofl-xee. 
as  far  as  tliere  are  assets ;  but  doth  not  embark  executor  in  the  "°*    ^"^  ^^^ 
personal  («)  trusts  of  the  deceased;  nor  is  he  obliged  to  answer  itsecm>that 
for  his  several   injuries;  for  none  can  tell  how  they  might  have  executors 

been  discharged  or  answered  by  the  testator  himself.  were  not 

chargeaj)le  in 
account,  because  not  supposed  to  be  conusant  enough  in  the  particular  dealings  of  their  tes- 
tator, vide  i\i.  Account. —  Hence  also  it  hath  been  holden,  that  if  ^1.  bails  goods  to  ^.  to 
which  C.  hath  a  right,  and  B.  dies,  that  the  executors  of  B.  muat  deliver  these  goods  to  C, 
and  are  no  ways  accountable  for  them  to  A.^  for  they  came  to  the  possession  by  the  law;  and 
therefore  must  only  deliver  them  to  tho-;<'  »Mr-""s  in  whom  the  law  hath  established  the  pro- 
perty.   Ro.  Abr.  607. 

Hence  it  hath  been  established  as  a  maxim,  that  actio  perso^  Ro.  Abr.  25. 
fiaiis  moritur  cum  persona:  and  on  this  foundation  it  was  for-  9 Co.  86. 
merly  holden,  that  there  was  no  remedy  for  the  recovery  of  a  debt  i,V°*  93-  Cro. 
ilue  by  snnple  contract  by  the   testator,  especially  by  action  ot  J^^^^  ,3^ 
debt;  for  herein  the  testator  might  have  waged  hi:^  law,  of  which  Leon.  16;. 
benefit  his  executor  is  deprived.  Goldsb,  106. 

Moore,  366. 

Poph.  31. 

But  it  is  now  agreed,  that  an  (b)  action  lies  against  executors,  9  Co.  87. 
where  there  is  a  duty  as  well  as  a  wrong;  and  that  they  are  loCo.  77.11. 
answerable  in  those  personal  actions  which  arise  ex  contractu,  y^'  '^^'  *93- 
and  not  ex  malejicio ;  for  that  every  contract  implies  a  promise  (^^  That  al- 
to perform  it,  in  which  the  testator  himself  could  not  wage  his  though  debt 
law,  because  he  could  not  make  oath  that  he  had  discharged  the  on  a  simple 
duty  before  the  quantum  had  been  ascertained  by  a  jury.  not  be^'  *^"" 

vered  against  an  executor  by  action  of  debt,  yet  it  may  by  assumpsit.    Lev.  200. 

So,  where  in  case  against  an  executor  the  plaintiff  declared.  Hob.  216. 
that  he  prosecuted  an  attachment  of  privilege  against  the  testator;  Bidwell  t. 
and  that  the  testator,  in  consideration  that  he  would  forbear  any  C^'^"* 
further  proceedings,  promised  to  pay  him  50/. ;  it  was  holden, 
that  the  action  lay  against  the  executor,  this  being  such  a  con- 
tract as  bound  the  testator  himself. 

Also,  it  hath  been  resolved,  that  there  is  no  difierence  between  Cro.  Ja.  405. 
a  promise  to  pay  a  debt  certain,  and  a  promise  to  do  a  collateral  y  7-  sn* 

act, 
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Fawcett  v.        act,  which  is  incertain,  and  rests  only  in  damages,  as  a  promise 
Carter.  Palra.  ^^  gj^^  guj,}^  ^  fortune  with   his  daughter,  to  deliver  up  such 
66^  S^C  ^"    ^  bond,  <^c.9  and  that  wherever  in  those  cases  the  testator  hini- 
Ro.  Rep.  a66.   self  is  liable  to  an  action,  his  executors  shall  be  liable  also. 
Sandei:  v.  EBterlie,  S.  P. 

Raym.  95.  So,  where  a  prohibition  was  prayed,  because  a  parson  libelled 

"Wilks  V.  Rus-  in  the  spiritual  court  for  tythes  subtracted  (a)  by  the  testator 
sel.  Sid.  181.  against  an  executor,  upon  this  ground,  that  it  was  a  personal 
SC  So  Hale  ^^^^  ^^^^^  ^^^^  ^'^^  ^^^  person;  at  least  that  the  penalty  given 
V.Bradford,  by  the  statute  should  not  be  recovered  after  the  party's  death  who 
Sir  T.  Raym.  offended ;  the  court  denied  the  prohibition,  and  held,  that  the 
57-  L^^-  39*  rule,  that  quod  oritur  ex  delicto  4*  won  ex  contractu  should  not 
where  an  ad^'  charge  the  executor,  did  not  extend  to  the  case  of  tithes. 
ministrator  to  his  son  brought  debt  for  tythes,  it  was  moved  in  arrest  of  judgment,  that  this 
action  being  given  for  the  contempt  and  wrong  done  to  the  intestate,  does  not  lie  for  the  ad- 
ministrator ;  the  intent  of  the  statute  z  &  3  E.  6.  c.  13.  being  to  give  remedy  only  to  the  party 
grieved.  But  it  was  resolved,  that  it  lay  for  the  administrator  of  the  party  grieved,  that  here 
was  a  duty  as  well  as  a  wrong.  Vent.  30.  Sir  William  Moreton  and  Hopkins.  2  Keb.  50a.  S.  C. 
Sid.  407.  S.  C.  in  which  lust  book  it  is  said,  that  it  will  not  lie  against  the  executor  of  him 
who  did  the  wrong.    But  qtu  and  vide  Yclv.  63.    a  Inst.  650.    Ro.  Ahr.  91a. 

Vide  t\t,  TVo-        Trover  lies  against  executors,  for  this  action  is  not  merely  ex 
ver  and  Cm-     tnaleficio^  which  dies  with  the  person,  but  here  there  is  supposed 

version.   [Tro-  intention  in  the  testator  to  restore  the  coods  to  the  rii?ht 

ver  will  not  r       1      1           -n                                  •           v         ^.   .         .     o 

lie  against  exe-  owner,  ior  the  law  will  not  presume  an  intention  ot  mjury  in  any 

cutors  upon  a  person ;  and  therefore  the  maleficium  is  in  the  executors,  in  not 

conversion  by    niakinir  restitution  accordinffly. 

the  testator,  m  °  °  "^ 

respect  of  the  form  of  the  plea.    Hambly  v.  Trott,  Cowp.  375.) 

4  Mod.  403,         And  though  the  rule  at  common  law,  that  a  personal  action 
Salk.  la.  314.    dies  with  the  person,  hath  been  construed  c<]ually  to  extend  to 
Ld,  ^^Y^iVjj^*  wrongs  and  injuries  done  by  or  to  the  testator ;  such  as  assaults 
,jj]  *    and  batteries,  breaches  of  trust,  <5r. ;  yet  it  seems,  that  an  exe- 
cutor in  some  cases  mny  within  the  equity  of  4  E.  3.  c.  7.  de 
honi^  asportatis  in  vita  testatoris  maintoin  an  action  for  an  injury 
done  to  his  testator;  whereas,  if  it  had  been  done  by  the  testator^ 
it  would  have  come  within  th^  rule  of  actio  personalis  moritur 
cum  pasond^ 

,7on.J73.  And  therefore,  it  hath  been  holdcn,  that  if  a  bheriff  suffers 

Poph.  J 89.  ^  person  in  his  custody  on  mesne  process  to  escape,  the  executor 

Latch,  i^y,  of  the  party,  at  whose  suit  he  w{is  in  custody,  may  maintain  axi 

M^on  v.  action  against  him  :  because  the  body  of  the  prisoner  being  a 

Dixon,  Cro.  pledge  for  the  debt,  the  executor  might  be  otherwise  witliout  any 

Car.  297.  S.P.  remecly,  which  is  an  injury  to  the  goods,  and  not  to  tlic  person 

5  P  6Mod.  ^^  ^^^^  testator  {h)\  but  in  this  case,  if  the  sheriff  died,  the  party 
ia6.  S.P.  and  could  have  no  remedy  against  his  executor. 

the  same  diversity,  {h)  So,  an  executor  may  cliarge  another  executor  for  a  devusiavU,  to  the 
injury  of  his  testator;  but  at  common  law,  the  executor  of  an  executor  was  not  liable  for  a 
devastavit  of  the  first  executor.     Salk.  3 14.  pi.  aa.     a  Ld.  Raym.  971.  —  [See  in/¥n,  Div.  3.] 

Williams  v.  So,  where  to  a  J^  i  facias  the  sheriff  made  a  false  retui'D,  viz. 

Carey,  4  Mo4.  that  he  levied  only  so  much,  when  in  truth  he  had  actually  levied 
^^3.    Salk.  y  ^^r^j 
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more;  and  iho  executor  of  tlie  party  brought  on  action  for  this  la.  S.C.  ad- 
false  reUirn;    it  was  adjudged,  that  it  lay;    for    this  was  not  i"<^pJ-.   For 
nropcrlv  an  injury  done  to  the  person  of  the  testator,   for  then  ^y^^^yn^^e 
Diontur  cum  persona^  but  it  was  an  injury  to  ins  estate.  wti  verted  in 

the  tcsutor.    Cro.  Car.  397.  8.  P.  but  no  resolution. 

II  So,  the  executor  of  a  landlord  may  maintain  an  action  Palgravev. 
against  an  officer  for  removing  goods  before  the  payment  of  a  Windham, 
yoar*s  rent,  for  the  testator  had  an  interest  in  them,  and  the  re-  *  ^^^'  '*• 
moving  of  them  was  a  wrong  to  his  estate.  H 

[Actions  survive  against  an  executor,  or  die  with  the  person,  Cowp.j}75. 

iiher  on  account  of  the  caiise  of  action^  or  on  account  of  the  form  }^r  Lonl 
qfactiotu     As  to  the  former,  where  the  cause  of  action  is  money  Mansfield, 
chic,  or  a  contract  to  be  performed,  gain  or  acquisition  of  the 
testator,  by  tlic  work  and  labour,  or  property  of  another,  or  a 
promise  of  the  testator,  express  or  implied  ;  where  these  arc  the 
causes  of  action,  the  action  survives  against  the  executor.     But 

here  the  cause  of  action  is  a  tort,  or  ariseth  ex  delicto^  supposed 
10  be  by  force  and  against  the  king's  peace,  there  the  action  dies; 
as  battery,  false  imprisonment,   trespass,  words,  nuisance,  ob- 
structing  lights,   diverting  a  water-course,  escape  against  the 
sheriff*,  and  many  other  causes  of  the  like  kind.  —  As  to  the 
latter  —  in  some  actions  the  defendant  could  have  waged  his 
law ;   and,  therefore,    no  action    in    that   form   lies  against  an 
executor,  (a)     But  now,  other  actions  are  substituted  in  their  ||(«)  This  is 
room  upon  the  very  same  cause,  which  do  survive  and  lie  against  P<^''"^P*  ^o 
the  executor.     No  action  where  in  form  the  declaration  must  be  1^^001* true 
(ptare  vi  et  armis^  et  contra  paceni^  or  where  the  plea  must  be  that  in  that 
that  the  testator  was  ?iot  guilfi/,  can  lie  against  the  executor,  form  of  action. 
Upon  the  face  of  the  record  the  action  ariseth  ^4^  delicto ;  and  ^^^*^^j**l' 
all  private  criminal  injuries  or  wrongs,  <is  well  as  all  publick  yf^g^  ^t  low 
crimes,  are  buried  with  the  offender.]  »w  the  rotator, 

his  executor  could  not  be  sued.  The  writ  was  indeed  abatcable  for  that  reason*  it  the  executor 
chose  to  insist  upon  it;  but,  if  he  omitted  to  do  so.  and  pleaded  over,  the  debt  was  At 
npo€»»sarilv  and  conclusively  fixed  by  the  judiinicnt  in  ti)at  form  of  action,  a»  if  it  had  boe^ 
cJe»H:in,l.!l  by  an  action,  in  which  tji  tpsijitqr  (:ould  not  have  waged  his  law.   Vaugh,  97,  <Scc.j| 


3.  Of  Remedies  again&t  Executor s^  tn'  AdminiUraiors  of  Execuiorf, 

It  seems  agreed,  that  executors  or  administrators  of  executors  Ro.  Abr.9ia 
or  administrators  were  not  at  {b)  common  law  liable  to  the  de-  a  Lev.  no. 
vastavits  of  those  they  represented,  because  they  could  not  be  ^¥'    ^ 
supposed  to  know  how  their  testators  or  intestates  had  disposed  Ventfaoa. 
of  the  goods  \  and  therefore  this  was  esteemed  actio  jaersoimli^  (b)  But  in 
qiia:  moritur  cum  persona,  Cnancery  such 

executors  and 
administrators  were  made  liable  as  far  as  they  had  assets.  2  Mod.  293.  Chan.  Ca.  301. 
2  Chan.  Ca.  217.  2  Stra.  716. — And  that  in  equity  creditors  and  legatees  may  follow  the 
assets  into  whose  hands  soever  they  come.    Chan.  Ca.  5  7.    2  Vern.  75. 

But  it  being  found  very  inconvenient,  that  where  an  executor 
de  swj  tort  died,  there  could  be  no  remedy  at  law  against  his 
executors  or  administrators;  or  that  where  a  lawful  executor 

made 
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made  an  alteration  of  the  goods  of  the  testator,  and  died,  that 
creditors  to  the  first  testator  should  be  disappointed  of  their 
debts,  though  such  executor  left  sufficient  assets ; 

Therefore  by  the  act  of  30  Car.  2.  c.  7.  creditors  were  enabled 
to  recover  their  delfts  of  the  executors  and  administrators  of 
executors  in  their  own  wrong;  and  this  act  by  the  4  &  5 
W.  &  M.  c.  24.  is  made  perpetual ;  and  also  by  the  last  men- 
tioned act,  reciting,  "  That  it  had  been  a  doubt  (a)  whether  the 
"  30  Car.  2.  did  extend  to  any  executor  or  executors,  admi- 
"  nistrator  or  administrators  of  any  executor  or  administrator 
"  of  right,  who,  for  want  of  privity  in  law,  were  not  before  an- 
"  swerable,  ||nor  could  be  sued  for  the  debts  due  from  or  by  the 
"  first  testator  or  intestate,  notwithstanding  that  such  executors 
"  or  administrators  had  wasted  the  goods  and  estate  of  the  first 
"  testator  or  intestate,  or  converted  the  same  to  his  or  their 
"  own  use; II  it  is  enacted  and  declared,  that  all  and  every  the 
"  executor  and  executors,  administrator  or  administrators  of 
"  such  executor  or  administrator  of  right,  who  shall  waste  or 
"  convert  to  his  own  use  goods,  chattels,  or  estate  of  his  testator 
"  or  intestate,  shall  from  thenceforth  be  liable  and  chargeable  in 
<<  the  same  manner  as  his  or  their  testator  or  intestate  should  or 
"  might  have  been." 

cutor  de  son  tort  is  not  liable  for  a  devastavit  committed  by  the  first  executor  de  ton  tort,  either 
at  the  common  law,  or  by  these  statutes.] 


11(a)  In  Hol- 
cornb  v.  Petit, 
3  Mod.  1 13.  it 
had  been  de- 
termined, that 
the  adminis- 
trator of  a 
rightful  exe- 
cutor was 
liable  within 
this  statute. II 
[But  in  the 
case  of  Ham- 
mond V.  Gat- 
liffcjAnd.aja., 
the  court 
strongly  in- 
clined to  think, 
that  an  exe- 


I  Saund.  219. 
Serjt.  Wil- 
liams's note, 
and  the  case 
of  Skelton  v. 
Hawling,  Tr. 
23  G.  2.  K.  B. 
there  correctly 
stated  from 
the  Roll. 
I  Wils.a58. 
S.C.  See  Hope 
V.  Hague, 
3  East,  5. 


11  If  a  judgment  be  had  against  an  executor,  who  afterwards 
dies,  an  action  may  be  brought  under  the  above  statutes  against 
his  executor  or  administrator,  suggesting  a  devastavit  by  the 
first  executor ;  and  the  judgment  is  as  conclusive  upon  the  re- 
presentative of  the  executor,  that  he  (the  executor)  had  assets  to 
satisfy  the  judgment  obtained  against  him,  as  it  is  upon  the  exe- 
cutor himself.  Therefore  if  an  action  of  debt,  suggesting  a 
devastavit  by  the  first  executor,  be  brought  against  his  executor 
or  administrator,  he  cannot  plead  that  the  first  executor  fully 
administered  the  goods  of  the  first  testator,  or  any  other  plea 
purporting  that  he  (the  first  executor)  had  no  assets  to  satisfy 
the  judgment,  any  more  than  the  executor  himself  could  have 
done.  For  whatever  act  of  the  executor  would  have  made  him 
personally  liable  and  chargeable  with  the  payment  of  the  de- 
mand de  bonis  propriis,  will  now,  by  virtue  of  these  statutes  make 
his  estate  liable  in  the  hands  of  his  executor  or  administrator. 
But  such  executor  or  administrator  may  himself  plead  plene  ad- 
ministravit,  for  the  devastavit  being  only  a  simple  contract  debt, 
he  is  at  liberty  to  shew  that  he  has  fully  administered  the  effects 
of  his  testator  or  intestate.  H 


Cro.  Ja.  428. 
Yelv.i68. 
N.  Bendl.  19. 
Brown  1, 107. 


4.  fVhere  Execute's  and  Administrators  shall  he  excusedjrom  Costs, 

Executors  and  administrators,  when  plaintiffs,  pay  no  costs ; 
for  they  sue  in  autor  dr§it,  and  are  but  ti*ustees  for  the  creditors, 
and  are  not  presumed  to  be  sufficiently  conuzant  in  the  personal 

contracts 
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contrftcts  of  those  they  represent ;  and  therefore  are  not  coinpre-  Keilw.  307. 
hended  within  the  statutes  23  H.  8.  c.  15.     4  Ja.  i.  c.  3.  or  8  &  Hut.  69.  79. 

9  W.  &  M.  c  10.  which  give  defendants  costs.  ^'''^-  Eji,«<^9- 

^  ^  503.    Cro. 

Car.  289.    Winch.  10.  70.    Ro.  Rep.  63.     Sav.  133.    Carth.  a8i.  4  Mod.  344.    3  Lev.  375. 
Skin.  400.     Str.  681. 

But,  if  executors  or  administrators  bring  an  action  in  their  Savil.  134. 
own  right,  as  for  a  conversion  or  trespass  in  their  own  time,  they  Hut.  79. 

shall  pay  costs,  aIthou£jh  they  name  themselves  executors,  for  this  ^"**  9;  Latch. 
.    .     /    -^     »  b  J  y  jjQ   Vent.  92. 

is  but  surplusage.  6  Mod.  94. 

181.    7  Mod.  98.  118.     But  for  this,  and  where  the  action  shall  be  said  to  be  in  their  own 
right,  vide  tit.  Coits,  letter  (E). 

So,  au  executor  defendant  shall  pay  costs  in  all  cases,  and  the  Plow.  18  ^ 
judgment  is  de  bonis  testatorisy  si,  Sfc,  Sf  si  non,  tunc  de  bonis  pro-  Hard.  165. 
priis.     Also  when  he  is  defendant,  and  there  is  judgment  for  ^ro.  Eliz.503. 
him,  he  shall  have  his  costs.  "'*   ^' 

II  Where  an  executrix  pleaded,   ist.  Non  assumpsit;    2d.  Ne  Edwards  v. 
ungues  executrix ,-   and  3d.  Plene  administravit ;   and  the  issues  Bethel, 
on  the  two  first  pleas  were  found  i<fv  the  plaintiff,  and  the  issue  '    j  a"ij^* 
on  the  last  for  the  defendant,  it  was  holden,  that  the  defendant  ^..     y^j^ 
was  entitled  to  the  general  costs  of  the  trial,  the  last  plea  being  Hindsley  v. 
a  full  and  complete  answer  to  the  action.  ,  Russell, 

12  East,  231. 
et  supra,  Vol.  ii.  317. 

If  an   action  of  assumpsit  is   brought   by  an  administrator  Wase  v. 
against  an  inhabitant  of  Middlesex,  and  the  damages  found  are  Wyburd, 
under  405.,  the  defendant  is  entitled  to  have  that  suggested  on  ^^"S'-  *46. 
the  roll  in  the  same  maimer  as  if  the  action  had  been  brought  in 
the  plaintifTs  own  right.    What  the  consequence  may  be,  whether 
only  to  protect  the  defendant  from  the  payments  of  costs,  or  to 
subject  the  plaintiff  to  the  payment  of  double  costs  to  the  de- 
fendant, ^'w.ll 

A  judgment  was  had  against  an  administrator  for  costs  de  Trin.  6Ann. 
bonis  propriis,  and  error  brought  that  it  ought  to  have  been  de  i".^-  R- 
bonis  testatoris,  Sr  si  nulla  bona,  then  de  bonis  propriis.    This  was  ^^^  ,?r*"  ^ 
agreed  to  be  error;  but,  whether  this  judgment  for  the  costs 
might  not  be  reversed  without  affecting  the  principal  judgment 
was  the  question,  they  being  distinct  judgments.     And  it  was 
holden  by  Holt,  Chief  Justice,   that  if  judgment  be  given  for 
recovery  of  dower  and  mesne  profits  and  damages,  it  may  be 
reversed  for  the  one,  and  stand  for  the  other.     And  he  took  this 
difference;  if  one  part  of  the  judgment  be  warranted  by  act  of 
parliament,  and  the  other  by  common  law,  it  may  be  reversed 
for  part,    and  stand  for  the  other;   but,  if  all  be  at  common 
law,  it  must  stand  or  be  reversed  in  all.     And  in  this  case  the 
judgment  for  the  costs  was  reversed,  and  the  principal  judgment 
affirmed. 

[In  an  action  by  an  executor  or  administrator,  the  plaintiff  not  2  Salk.  596. 
being  liable  to  costs,  the  defendant  was  not  allowed  formerly  to  »  Str.  796. 
bring  money  into  court ;  but  now  it  is  otherwise,  and  the  effect 
of  the  rule  will  be  not  to  make  the  plaintiff  pay,  but  only  lose  his 
costs.] 

II  Where 
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Zachariah  [|  Where  a  person  sued  as  executor,  having  obtained  a  regular 

V' Page*  probate,  and  was  nonsuited  at  the  trial  upon  evidence  that  the 

Alders^^B^      supposed  testator  was  still  alive ;  the  court  refused  to  allow  the 

*  *^    '      defendant's  costs,  it  appearing  from  the  affidavits  on  both  sides 

to  be  still  at  least  doubtful,  whether  the  supposed  testator  were 

living  or  not.l| 

5.  Executors  and  Administrators  excused  from  puttifig  in  Special 

Bail, 

Cro.  Ja.  350.  Executors  and  administrators  are  not  to  be  liolden  to  [a)  special 
Yelv.  53.  Cro.  ij^il;  for  the  demand  is  not  on  the  persons,  but  on  the  assets  of 
Car.  59.  It.  j.jjg  deceased ;  and  it  would  be  unreasonable  to  subject  their  per- 
(fl)  Although    sons  to  an  execution  for  the  debt  of  another. 

an  attorney  be 

plaintiff,  and  it  was  pretended  he  was  entitled  to  have  s[>ecial  bail  by  his  privilege.  Sid.  63.  — 
So,  though  the  cause  is  removed  from  an  inferior  court  to  a  superior;  tor  this  would  encou- 
rage plaintiffs  to  commence  their  actions  against  executors  in  such  inferior  courts.  2  Lev.  104. 
Sid.  418.    Lev.  245.  268.    %  Jun.  8a.    Salk.  98.  pi.  4.;  but  Lit.  Rep.  81.  cont, 

Cro.  Ja.  350.         Hence  it  hath  been  holden,  that  if  there  be  a  judgment  against 

Goldsmith  v.     an  executor  for  the  debt  dc  bonis  testatoris^  and  for  the  damages 

^**^G^^*/.^*  only  rf^  bonis  propriis,  he  may  bring  error,  and  have  asupersedeas^ 

Reo  a     S  P   without  giving  sureties,  according  to  3  Ja,  i.  c.  8. ;  for  though 

Keb.7i6.S.P.  the  words  of  the  statute  are  general,  yet  it  must  be  intended 

where  judgment  is  against  the  defendant  himself  upon  his  own 

bond,  or  where  the  judgment  is  general  against  executors;  for  it 

would  be  unreasonable  they  should  find  sureties  to  pay  the  whole 

Out  of  their  own  estate. 

I  Lev.  39.  But  upon  a  devastavit  executors  shall  be  holden  to  special  bail. 

I  Sid.  63.         And  herein  the  difference  is,   that  upon  a  bare  suggestion  of  a 

Carth.  264.  devastavit^  an  executor  shall  not  be  holden  to  special  bail  ib) ; 
Comb.  206.       1^1  .J  •        1  •  *    .        .        I 

I  Salk.  98.        ^^^  where  upon  a  judgment  agamst  him  execution  is  taken 

11(6)  He  maybe  out,  and  the  sheriff  returns  a  dcvastaxrity    upon  an  action  of 

holden  to  bail    debt  upon  this  judgment  the  executor  shall  be  holden  to  special 

in  each  case:     i^  m 

in  the  last,  by  a  """* 

judge's  order  without  any  affidavit ;  in  the  first,  not  without  an  affidavit  f| 

Mackenzie  v.  [Where  an  executor  hath  personally  promised  to  pay  a  debt 
Mackenzie,  or  legacy,  it  geems,  that  he  mny  be  holden  to  bail  on  such  pro- 
1T.R.716.     j^ige^] 
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EXTINGUISHMENT, 


TT/'HEREVEll  a  right,    title,    or  interest  is  destroyed    or  Co.Lit.i47.b. 
taken  away  by  tne  act  of  God,    operation  of  law,   or  Uo.Abr.  935. 
act  of  the  party,  this  in  many  books  is  called  an  extinguish- 
ment. 

But  as  it  is  a  word  of  a  large  signification,  and  relative  to 
other  things  elsewhere  treated  of,  I  shall  here  only  consider  it 
briefly  as  it  regards  the  following  matters,  to  which  it  seems  to 
be  most  frequently  applied. 

(A)  Of  the  Extinguishment  of  Rents. 

(B)  Of  the  Extinguishment  of  Copyholds. 

(C)  Of  the  Extinguishment  of  Common. 

(D)  Of  the  Extinguishment  of  Debts. 


(A)  Of  the  Extinguishment  of  Rents. 


I 


F  a  lessor  purchases  the  tenancy  from  his  lessee,  the  lessor  can-  Pollexf.  141, 
not  have  both  the  rent  and  the  land ;  nor  can  the  tenant  be  (a)  [That  the 
under  any  obligation  to  pay  the  rent,   when  the  land  which  was  f^nt  in  this  cose 
the  consideration  thereof  is  resumed  by  the  lessor  into  his  own  ^^    Vauehf 
hands.     And  this  resumption  or  purchase  of  the  tenancy  makes  199.    Butjfa 
what  is  (a)  properly  called  an  extinguishment  of  the  rent;  that  rent  be  grant- 
is,  the  rent  can  never  become  due  or  payable  by  the  tenant,  by  yc^f'^^^^^ 
virtue  of  the  donation  which  created  the  tenancy,  when  the  land  ^  jj^^g  livino- 
or  tenancy  is  conveyed  to  the  lessor,  in  as  absolute  a  manner  as  j?.,  the  rent  is 
he  was  seised  of  the  rent.  determined 

upon  the  death 
of  i4.  equally  as  if  granted  to  him  for  his  own  life;  and  in  this  ease  the  rent  is  said  more  pro- 
perly to  be  determined  than  extinguished.  Vaugh.  199.  —'So,  when  either  the  rent  or  land  is 
so  conveyed,  not  absolutely  or  finally,  but  for  a  certain  time,  after  which  the  rent  will  be  again 
revived  j  this  is  properly  called  a  stupetision  of  the  rent.    Vaugh.  199. 

But,  if  the  conveyance  to  the  lessor  was  not  absolute,  but  upon  Bro.  Extin- 
condition;  or  if  it  were  only  of  a  particular  estate  of  shorter  guishment,  17. 
duration  than  the  estate  which  the  lessor  had  in  the  rent ;  in  Vaugh.  39. 
these  cases,  though  there  be  an  union  of  the  tenancy  and  the  \^^'    HThe' 
rent  in  the  same  hand,  yet  because  that  union  is  but  temporary,  difference, 
for  upon  the  performance  of  the  condition,  or  determination  of  which  exists  in 
the  particular  estate,  the  tenant  is  restored  to  the  enjoyment  of  P^J"^  °^  |^^' 
the  land,  and,  consequently,  the  obligation  to  pay  tne  rent  re-  act^in^w  de- 

vives; 
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nominated        vives ;  therefore  the  rent  in  such  case  is  only  suspended,  and  not 

Merger,  Sus-     extinguished. 

pension,  and 

Extinguishment,  is  well  stated  by  Mr.  Preston  in  the  following  extract  from  his  late  valuable 

elucidation  of  the  abstruse  doctrine  of  merger:  —  "  Merger  is  the  annihilation  of  one  estate  in 

"  another. Suspension  is  a  partial  extinguishment,  or  extinguishment  for  a  time. — Extinguish- 

"  ment  is  the  annihilation  of  a  collateral  thing  or  subject  in  the  subject  itself  out  of  which  it  is 
"  derived.  A  rent,  a  common,  or  a  seignory,  may  be  extinguished.  That  the  estate  in  the  rent, 
"  common,  or  seignory  ceases,  is  the  consequence  of  the  extinguishment  of  the  subject  itself. 
"  When  the  subject  ceases,  the  estate  therein  must  also  cease.  Under  the  doctrine  of  merger 
"  the  subject  may  continue  after  the  annihilation  of  one  estate  in  another :  for  notwithstanding 
'*  the  annihilation  oi  the  estate,  the  subject  continues,  and  the  effect  of  the  merger  is  only  to  in- 
'•^  volve  the  time  of  one  estate  in  the  time  of  another  estate,  or  at  the  utmost,  to  accelerate  the 
"  right  of  possession  under  the  more  remote  estate.  Thus  suspension  and  extinguishment,  cor- 
**  rectly  taken,  are  applicable  rather  to  the  things  themselves,  than  to  the  estates  or  degrees  of 
**  interest  therein.  —  Again,  Suspension  is  merely  for  a  time,  because  the  party,  whose  interest 
"  is  to  be  suspended,  has  a  particular  estate ;  or  because  he  has  a  defeasible  interest,  so  that  the 
"  subject  itself,  or  the  estate  therein  may  revive,  when  there  shall  be  a  separation  of  these  in- 
**  terests,  which,  if  they  were  absolutely  united,  would  be  extinguished." — "  Lord  Coke,  in  Co. 
"  Litt.  313.  a.,  has  accurately  drawn  the  distinction,  with  the  exception  that  he  has  omitted  the 
"  durability  of  title.  According  to  his  L<jrdship,  *  Suspence  in  legal  understanding  is  taken  when 
"  a  seignory,  rent,  profit,  apprendre,  &c.  by  reason  of  unity  of  possession  of  the  seignory,  rent, 
"  &c.  and  of  the  land  out  of  which  they  issue,  are  not  in  esse  for  a  time,  et  tunc  dormiutti,  but 
**  may  be  revived  or  awaked  :  and  they  are  said  to  he  extinguished  when  they  are  gone  for  ever, 
**  et  tunc  moriu7itur,  and  can  never  be  revived  ;  that  is,  when  one  man  hath  as  high  and  per- 
**  durable  an  estate  in  the  one  as  in  the  other.* "    Prest.  Conveyanc.  Vol.  iii.  p.  9,  10,  11. !j 

aR0.Abr.4a9.  Also,  if  the  lands  demised  be  evicted  from  the  tenant,  or  reco- 
Hob.  82.  Cro.  vered  by  a  title  paramount,  the  lessee  is  discharged  from  the  pay- 
T*-^^^  8  b^^  ment  of  the  rent  from  the  time  of  such  eviction;  and  this  is  also 
(a>Thoughthe  Called  an  extinguishment  of  the  rent.  But,  notwithstanding  such 
lease  was  made  recovery  or  eviction,  the  tenant  (a)  shall  pay  the  rent  which  be- 
by  a  disseisor,  came  due  (b)  before  the  recovery ;  because  the  enjoyment  of  the 
for  the  lessee^^  land  being  the  consideration  for  which  the  tenant  was  obliged  to 
the  sanction  of  P^Y  ^^^  '*^"^>  ^^  ^^"^  ^s  the  consideration  continued,  the  obliga- 
a  legal  con-  tion  must  be  in  force ;  there  being  the  same  reaso^i  that  the  tenant 
tract,  and  the  should  pay  the  rent  for  part  of  the  time  contracted  for,  as  for 
^o'^men^tofThe  ^^^  whole'term,  if  he  had  enjoyed  the  land  so  long. 
land  during  the  time  he  held  it  was  a  sufficient  obligation  on  him  to  pay  the  rent,  a  Ro.  Abr. 
429.  Hob.  6.  (6)  But,  if  the  tenant  be  ousted  by  a  title  paramount,  before  the  day  appointed 
for  the  payment  of  the  rent,  such  eviction  entirely  discharges  the  tenant  from  the  payment  of 
any  part  of  the  rent.    10  Co.  ia8.  a. 

10  Co.  128.  For  the  same  reason,  if  part  only  of  the  land  letten  be  evict' 

Ro.  Abr.  135.   from  the  tenant,  such  eviction  is  a  discharge  of  the  rent  in  pro- 

•t>yer,  56.         portion  to  the  value  of  the  land  evicted. 

Lit.  §  222.  If  a  man  who  hath  a  rent-service  purchases  part  of  the  land 

out  of  which  the  rent  issues,  the  rent-service  is  not  extinguished, 
but  shall  be  apportioned  according  to  the  value  of  the  land  ;  so 
that  such  purchase  is  a  discharge  to  the  tenant  for  so  much  of  the 
rent  only  as  the  value  of  the  land  purchased  amounts  unto. 

Lit.  §  222, 123.       But,  if  a  man  has  a  rent-charge,  and  purchases  part  of  the  land 

8  Co.  105.  out  of  which  the  rent  issues,  the  whole  rent  is  extinguished,  and, 
consequently,  the  tenant  discharged  from  the  payment  of  it. 

Co.Litr  147'         But  in  this  case,  if  the  grantor  by  deed  reciting  the  purchase 

had  granted  that  tlie  grantee  should  distrain  for  the  same  rent 

in  the  residue  of  the  land,  the  whole  rent-charge  had  been  pre- 

'■14  served; 
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tervod ;  because  such  power  of  distress  had  amounted  to  a  new 
grant. 

But  the  law  has  carried  this  notion  of  extinguishment  only  to  Lit.  $  224.  Co. 
such  cases  where  the  grantee  of  the  rent  wilfully  by  his  own  act  ^''-  ^49.  b. 
prevents  the  operation  of  the  grant  according  to  the  original  in-    ^^'^^'"^l^- 
tendon  thereof;  for  if  part  of  the  land  descends  to  the  grantee  of 
the  rent-charge,   the  rent  shall  be  apportioned  according  to  tlie 
value  of  the  land ;  for  the  grantee  in  this  case  is  perfectly  passive, 
and  concurs  not  by  an  act  of  his  to  defeat  the  intention  of  the 
grant;  and  therefore  it  would  be  unreasonable  and  severe,   that 
he  should  be  punished  without  his  default,  or  concurring  in  that 
act  which  extinguishes  the  rent. 

Hence  likewise  it  is,  that  if  a  man  grants  a  rent-charge  out  of  Co.  Lit.  148.  b, 
two  acres,  and  afterwards  the  grantee  recovereth  one  acre  by 
title  paramount  the  grant,  the  whole  rent  shall  not  be  extin- 
guished ;  because  the  law,  that  gives  the  remedy  for  the  recovery 
of  a  man's  right,  will  not  prevent  the  prosecution  of  such  right, 
by  depriving  the  prosecutor  of  a  greater  profit  than  the  thing  re- 
covered may  amount  to.  But  in  this  case  there  shall  be  no  ap- 
portionment, but  the  grantee  shall  have  the  whole  rent  after  he 
lias  recovered  the  one  acre;  because  by  the  grant  each  acre  is 
charged  with  the  whole  rent ;  and  upon  the  recovery  it  appears, 
that  the  grantor  had  no  interest  in  one  acre,  and,  consequently, 
could  not  charge  it;  and  therefore  the  grant  being  to  be  taken 
most  strongly  against  him,  the  whole  rent  shall  continue  after  the 
recovery,  because  the  grant  was  originally  for  so  much,  and 
therefore  shall  issue  out  of  that  land  which  he  had  power  10 
charge;  whereas  in  the  former  case  the  grantor  had,  at  the  time 
of  the  grant,  power  to  charge  all  the  land;  and  therefore  when 
part  of  the  land,  subject  to  such  charge,  comes  to  the  grantee  by 
act  of  law,  it  is  reasonable  at  least  that  the  charge  should  be 
apportioned. 

Also,  a  rent-charge  may  in  some  cases  be  apportioned  by  the  Co.  Lit.  148. 
act  of  the  party ;  as,  if  the  grantee  releases  part  of  his  rent  to  the  ^  ^"'  Cro. 
tenant  of  the  land,  such  release  does  not  extinguish  the  whole  ^^Jcont. 
rent ;  so,   if  the  grantee  gives  part  of  it  to  a  stranger,  and  the 
tenant  attorns,  such  grant  shall  not  extinguish  the  residue,  which 
the  grantee  never  parted  with,  because  such  release  or  disposition 
makes  no  alteration  in  the  original  grant,  nor  defeats  the  inten- 
tion of  it,  as  the  purchase  of  part  of  the  land  does,  for  the  whole 
rent  is  still  issuable  out  of  the  whole  land  according  to  the  ori- 
ginal intention  of  the  grant. 

Here  also,  as  to  the  appointment  of  a  rent-service  by  the  pur-  6  Co.  i.  Bni- 
chase  of  the  lessor  of  part  of  the  tenancy,  we  must  distinguish  be-  ^^^^  *^^^ 
tween  services  divisible  in  their  own  nature,  as  a  rent,  and  such  g  Co.'ioV'' 
as  are  indivisible,  as  a  horse,  a  hawk,  4'^.     For  in  the  last  case.   Moor,  203. 
if  the  lord  purchase  part  of  the  tenancy,  there  can  be  no  appor- 
tionment of  the  service  from  the  nature  of  the  thing;  and  there- 
fore such  service  is  extinct,  and  the  tenant  discharged  from  the 
pajTTient  of  it ;  for  the  whole  tenancy  being  equally  chargeable 
with  the  payment  of  such  service,  the  lord  by  his  own  act  shall 

Vol.  III.  N  n  not 
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not  discharge  part,  and  throw  the  whole  burthen  upon  the  resi- 
due, for  his  own  private  benefit  and  advantage. 
6  Co.  1,  2.  But,  if  such  entire  services  were  for  the  benefit  of  the  publick, 

Co.  Lit.  149.     as  knio^ht-service  and  castle-guard,  for  the  defence  of  the  realm, 
or  for  the  administration   of  justice;  or,  if  such  entire  service 
were  a  work  of  charity  or  piety;  in  all  such  cases  the  tenant  is 
still  chargeable  with  the  whole  service;  for  there  can  be  no  ap- 
portionment, because  the  thing  in  its  nature  is  indivisible ;  and 
the  whole  shall  not  be  extinguished,  because  the  publick  has  an 
interest  in  such  services,  and  therefore  shall  not  be  prejudiced  by 
the  private  transactions  of  the  parties.    • 
Co.LJt.  149.3.       So,  where  the  tenure  is  by  a  service  in  its  nature  indivisible, 
as  by  a  horse,  or  a  hawk,  4*^.,  which  are  only  lor  the  private  bene- 
fit or  pleasure  of  the  lord ;  yet,  if  part  of  the  tenancy  comes  to 
the  lord  by  descent,  the  service  is  not  extinguished ;  because  here 
is  no  consent  or  concurrence  of  the  lord  to  the  division. 
aInst.504.Ro.       It  was  formerly  doubted,  whether  a  rent-service  incident  to  a 
Abr.  234-  Cro.  reversion  could  be  ap})oitioncd,  or  was  not  utterly  extinguished 
r*\^^^^8  ^    by  a  grant  of  j)art  of  the  revei-sion;  for  since  the  reversion  and 
8  Co.  79.^        ''^"^  iiKident  thereto  were  entire  in  their  creation,  it  was  thought 
Dyer,  326.        hard,  that  by  the  act  of  the  lessor  they  should  be  divided,  and 
Hob.  177.         thereby  the  tenant  made  liable  to  several  actions  and  distresses  for 

Is       .:V' "''      tlic  recovery  of  tliem.     But  it  was  at  length  resolved,  that  the  re- 
Moor,  pi.  255.        .      ,   y        ....  ^'i  1      1  •    -J 
260.                 version,  benig  a  tlnng  m  its  nature  severable,  the  rent  as  nicident 

to  it  may  be  divided  too,  because  that  being  made  in  retribution 
for  the  land,  ought  from  the  nature  of  it,   to  be  paid  to  those 
who  are  to  have  the  land  upon  the  expiration  of  the  lease ;  and 
hence  it  is  that  the  rent  passes  incidently  with  the  reversion,  with- 
out any  express  mention  of  it  in  the  grant.     Besides,  the  tenant 
has  really  no  prejudice  from   such  grant,   because  it  is  in  his 
power,  and  it  is  his  duty,  to  prevent  the  several  suits  and  dis- 
tresses by  a  punctual  payment  of  the  rent;  and  therefore  he 
ought  not  to  complain  of  a  mi^chief  which  he  wilfully  brings 
(«)  Viz.  before  upon  himself:  besides  that,  {a)  formerly  such  grants  could  not 
c^^ef^^""*  ^^^^  ^^^'^^  without  the  attornment  and  consent  of  the  tenant. 
But  on  the  other  hand  it  would  be  extremely  prejudicial,  if  upon 
such  grants  the  rent  should  not  be  apportioned,  because  tlien  the 
lord  could  not  out  of  his  estate  make  a  provision  for  his  younger 
children,  or  answer  the  contingencies  of  his  family  which  are  in 
view. 
Co.Litt.i48.a.       If  lessee  for  life  or  years  surrender  part,  or  if  he  commit  a  for- 
^^^r^^'^'  *^^*    feiture  of  part  by  making  a  feoffment,  or  doing  waste,  there  can 
i^Cofs^^        be  no  colour  to  construe  these  acts  an  extinguishment  of  the 
Moor,  pi.  z^^,  whole  rent;  but  in  these  cases  the  rent  shall  be  apportioned;  be-^ 
cause  the  rent  is  a  retribution  for  the  land,  and  therefore  must 
necessarily  cease  according  to  the  proportion  of  the  land  resumed 
by  the  lessor.     For  it  were  absurd,  that  the  lessor  should  have 
both  the  land  and  retribution  for  it.     But  the  whole  rent  is  not 
extinguished,  because  from  the  nature  of  the  contract  the  rent  is 
to  be  paid  in  consideration  of  the  enjoyment  of  the  land,  and 
therefore  the  tenant  shall  be  obliged  to  pay  the  rent  in  proportion 

to 
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>  tlic  land  which  he  enjoys.   So,  \f  the  lessor  grant  the  reversion 

f  part  to  tlio  lessee,  the  rent  shall  be  apportioned. 

Tliero  sccMiis  to  have  been  a  variety  of  opinions,  wliether  the  Co.Litti48.b. 
iessor's  entering  wrongfully  into  part  of  the  lands  demised  did  ^•'<*'  5^'-  Ex- 
not  suspend  the  whole  rent  during  such  tortious  entry,  or  whether  *o'^"'^'"J?^ 
Ihe  rent  ou<^ht  not  to  be  apportioned ;  and  it  is  now  settled,  that  o^g.  4  Co.  ca. 
such  tortious  entry  suspends  the  whole  rent.     For  if  any  ap-  9  Co.  135. 
portionnicnt  were  allowed  in  this  case,  it  would  be  in  the  power  3  Keb.453. 
of  the  lord  or  lessor  to  resume  any  part  of  the  land  against  his  ^^^*    ^°''®*' 
own  engagement  and  contract,  and  so,  by  taking  that  which  lies  ^^!*/^^* 
most  connnodiously  for  the  tenant,  render  tlie  remamder  in  effect 
useless,  or  put  him  to  the  expence  to  restore  himself  to  such  part 
by  course  of  law.    And  therelbre  to  prevent  these  inconveniencies, 
and  that  no  man  may  be  encouraged  to  injure  or  disturb  his 
tenant,  whom  he  ought  to  protect  and  defend,  it  hath  been  re- 
solved, that  such  disseisin  or  tortious  entry  suspends  the  whole 
rent,  and  that  the  tenant  or  lessee  is  discharged  from  the  payment 
of  any  part  of  it  till  he  is  restored  to  the  whole  jwssession. 

(B)  Of  the  Extinguishment  of  Copyholds. 

A  S  to  the  extinguishment  of  copyholds  it  is  laid  down  as  a  Hut.  8r.  Cro.' 
general  rule,  that  any  act  of  the  copyholder's,  which  de-  Elizai.  Jon. 
notes  his  intention  to  hold  no  longer  of  his  lord,  and  amounts  J,''  *'^E^'^* 
to  a  determination  of  liis  will,  is  an  extinguishment   of   his  letter  (K). 
copyhold. 

As,  {a)  if  a  copyholder  in  fee  accepts  a  lease  for  years  of  the  (a)  Moor,  184. 
i^b)  same  land  from  the  lord,  this  determines  his  copyhold  estate;  *  ^'o.  16.  b. 
or  {c)  if  the  lord  leases  the  copyhold  to  another,  and  the  copy-  /a?^*/ '^^* 
holder  accepts  an  assignment  from  the  lessee,  his  copyhold  is  takes  a  lease 
extinct.  for  years  of 

the  manor, 
that  is  01...  ..  -,i^j>^M..ini  of  his  copyhold  during  the  term.    Cro.  Ja.  84.     Sav.  70.  —  But  in 
other  books  it  is  said  to  be  extinguished,  as  in  Cro.  Eliz.  7.,  Moor,  185.     And  in  4  Co.  31.  it 
is  said,  that  the     lessee  .  may  in    this    case    rc-grant    the  copyhold   to  whom  he  pleases. 
(c)  a  Co.  17.    Leon.  70.    And.  191.    Gouls.  34.    Ro.Abr.510.  S.  C. 

So,  {d)  if  a  copyholder  bargains  and  sells  his  copyhold  to  the  (rf)  Hut.  65. 
lessee  for  years,  of  the  manor,  his  copyhold  is  thereby  extin-  Jon.41.  S.C. 
guished ;  or  {e)  if  he  joins  with  his  lord  in  a  feoffment  of  the  {e)  Godb;  11. 
manor,  his  copyhold  is  thereby  extinct;  for  these  are  acts  which 
denote  his  intention  to  hold  no  longer  by  copy. 

So,  if  a  copyholder  accepts  to  hold  of  his  lord  by  bill  under  And.  199. 
t;)c  lord's  liand,  this  determines  his  copyhold:   so,   if  he  accepts  i-atch.jij. 

estate  for  life  by  parol,  if  there  be  livery,  this  is  an'extinguish- 
lueut ;  otherwise  not;  for  without  livery  nothing  but  an  estate  at 
will  passes,  which  cannot  merge  or  extinguish  an  estate  at  will. 

If  one  seised  of  a  manor  in  right  of  his  wife  lets  lands  by  in-  Cro.  Eliz.  459. 
denture  for  years;  this  doth  not  destroy  the  custom  as  to  the  (/)  SoJf  a 

wife ;  for  ( /)  after  the  death  of  her  husband  she  may  demise  it  f ^pyholder 
.     .       ^^  '  J  intermarries 

agambycopy.  with  the  feme 

scigniorcss ;  this  is  no  extinguishment,  but  only  a  suspension.  Sav.  66.    Co.  Copyholder,  172, 
—  So,  if  tl>€  copyholder  hath  the  manor  in  execution.    Co.  Copyholder,  17Z. 
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4  Sid.  82.  So,  if  a  copyhold  is  in  the  hands  of  a  subject,  who  after 

4  Co.*a4.'  Cro.  becomes  king,  the  copyhold  is  extinct,  for  it  is  below  the  majesty 
Eliz.a52.  ad-    ^f  ^  j^j^g  to  perform  such   servile  services;   yet  after  his  de- 
St*Leo"rf     c^ase  the  next  that  hath  right  shall  be  ailrj  itted,  and  the  tenure 
ao8.    4  Co.      revived, 
a6.  b.    Cro.  Eliz.  103. 


Co.  Litt.  122. 
Hob.  235. 
a  Co.  78. 
Owen,  122. 
4  Co.  37. 


Fort  V.Ward, 
Moore,  667. 
Massam  v. 
Hunter,  Yelv. 
189.    Cro.  Ja. 
^53.  S.C. 
a  Brownl.  209. 
S.C.Bradshaw 


(C)  Of  the  Extinguishment  of  Common. 

TF  a  commoner,  who  hath  common  appurtenant,  purchases  part 
of  the  land  in  which  he  hath  such  common,  this  is  an  ex- 
tinguishment of  the  common.  But,  if  such  purchase  had  been 
made  by  one  who  had  common  appendant,  this  being  of  common 
right  must  be  apportioned.  Also,  both  common  appendant  and 
appurtenant  shall  be  apportioned  by  alienation  of  part  of  the  land 
to  which  the  common  is  appendant  or  appurtenant. 

II  If  a  copyhold  be  enfranchised,  the  common  which  is  claimed 
in  right  of  it,  is  gone.  Such  commonage  will  not  pass  by  the 
word  "  appurtenances"  in  the  deed  of  enfranchisement ;  but  the 
right  to  it  must  be  expressly  conveyed  as  a  new  grant.  A  court 
of  equity  (a)  will  indeed,  under  certain  circumstances,  decree  a 
continuance  of  it  when  it  is  extinct  at  law. 


V.  Eyre,  Cro.  El.  570.  Worledge  v.  Kingswel,  id.  794.   (a)  Styant  v.  Staker,  a  Vera.  350.  «»pni. 
Vol.  ii.  1 08. 


Barwick  v. 

Matthews, 
5  Taunt.  3 65. 
I  Marsh.  50. 
S.C. 


If  a  copyholder  has  common  in  a  waste  without  the  manor  of 
which  his  copyhold  is  parcel,  he  has  it  as  annexed  to  the  land, 
and  not  to  his  customary  estate ;  and  such  common  is  not  ex- 
tinct by  enfranchisement  of  the  copyhold,  but  continues,  though 
there  be  no  words  of  re-grant.  || 


13H.4. 1. 
Ro.  Abr.  470, 
471-  604. 
6  Co.  44. 

Yelv.  38. 


6  Co.  44.  b. 


3  Leon.  no. 


(D)  Of  the  Extinguishment  of  Debts. 

T  T  seems  to  be  agreed  as  a  general  rule,  that  a  creditor's  accept- 
ing a  higher  security  tlian  he  had  before,  is  an  extinguishment 
of  the  first  debt ;  as,  if  a  creditor  by  simple  contract  accepts  an 
obligation,  this  extinguishes  the  simple  contract  debt. 

So,  if  a  man  accepts  a  bond  for  a  legacy,  he  cannot  after  sue 
for  his  legacy  in  the  spiritual  court ;  for  by  the  deed  the  legacy 
is  extinct,  and  it  is  become  a  mere  debt  at  common  law. 

So,  if  a  bond  creditor  obtains  judgment  on  the  bond,  or  has 
judgment  acknowledged  to  him,  he  cannot  afterwards  bring  an 
action  on  the  bond ;  for  the  debt  is  drowned  in  the  judgment, 
which  is  a  security  of  a  higher  nature  than  the  bond. 

But  these  cases  must  be  understood  where  the  debtor  himself 
enters  into  these  securities ;  and  therefore,  if  a  stranger  give 
bond  for  a  simple  contract  debt  due  by  another,  this  does  not  ex- 
tinguish the  simple  contract  debt.  But,  if  upon  making  the  con- 
tract, a  stranger  gives  bond  for  it,  or  beuig  present,  promises  to 
give  bond  for  it,  and  after  does  so,  the  debt  by  simple  contract 

7  i^ 
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is  extinguished,  the  obligation  being  made  upon,  or  pursuant  to 
the  contract. 

But  the  accepting  of  a  security  of  an  inferior  nature  is  by  no  Cro.  Ja.  649. 
means  an  extinguishment  of  the  first  debt;  as,  if  a  bond  be  Brownl.a9. 
given  in  satisfaction  of  a  judgment.  ^^^'  ^^-.^^9' 

point  adjudged,  where  it  was  pleaded,  that  an  annuity  was  granted  in  discharge  of  a  bond. 

Also,  the  accepting  of  a  security  of  equal  degree  is  no  ex-  Cro.  Eliz.  304.^ 
tinguisliment  of  the  first  debt;  as,  where  an  obligee  has  a  second  716.  727. 
bond  iijiven  to  him ;  for  one  deed  caimot  determine  the  duty  ?r°^"^*  74« 
"Pon  Another.  '  "^^.^-.H: 

I  Ld.  Raym.  680.     i  Burr.  9. 

Also,  it  is  said  to  have  been  adjudged,  that  if  the  condition  of  6  Co.  44. 
an  obligation  be  to  pay  10/.  at  a  day,  which  is  not  paid  at  the  Braithet*s  case 
day,  but  after  the  day  the  obligee  accepts  a  statute-staple  from  ^*^^*^  *"  ^**" 
the  obligor  for  the  same  debt,  in  full  satisfaction  of  the  obliga-  ^o.  A^\^7o. 
tion  ;  yet  this  is  not  any  satisfaction  ;  for  though  the  statute  be  a  Cro.  Car.  86, 
matter  of  record,  and  higher  than  the  obligation,  yet  the  obli-  S-C.  cited, 
gation  remains  in  force,  and  the  obligee  hath  his  election  to  sue 
the  one  or  the  other. 

If  an  infant  becomes  indebted  for  necessaries,  and  the  party  Cro.  Eliz.  900. 
takes  bond  of  the  infant ;  this  shall  not  extinguish  the  simple  con- 
tract ;  for  the  bond  has  no  force. 

Debts  are  also  said  to  be  extinguished  where  a  creditor  makes  Hob.  10. 
his  debtor  executor ;  for  in  this  case  he  cannot  sue  himself.    But  R0.Abr.9101 
where  such  debts  remain  assets,  vide  tit.  Executors  and  Admi^ 
nistrators,  letter  (A). 

So,  where  the  obligor  marries  the  obligee,  this  is  said  to  be 
an  extinguishment  01  the  debt;  for  by  the  intermarriage  they 
become  one  person,  and  cannot  sue  each  other.  But  for  this 
vide  tit.  Baron  and  Feme,  letter  (E). 


EXTORTION 


T7  XTORTION  is  said  by  my  Lord  Coke  to  signify  any  oppres-  Co.Litt.368.b. 
sion  by  colour  or  pretence  of  right,  and  in  this  respect  it  is  10  Co.  102.  a. 
said  to  be  more  heinous  than  robbery  itself;  as  also,  that  it  is  J  ^g  ^^*  ^'S' 
usually  attended  with  the  aggravating  sin  of  peijury.  438.448. 

But  in  a  strict  sense  it  is  defined,  the  taking  of  money  by  any  Co.  Litu  368. 
officer,  by  colour  of  his  office,  either  where  none  at  all  is  due,  or  10  Co.  102. 
not  so  much  is  due,  or  where  it  is  not  yet  due. 

By  the  common  law,  :\S  also  by  the  statute  of  Westm.  i .  c.  26.  a  Inst.  209. 
it  is  declared  and  enacted  to  be  extortion,  for  any  sheriff  or  Co.  Litt  36S, 
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other  minister  of  the  king,  whose  office  anyways  concerns  the 
administration  or  execution  of  justice,  or  the  common  good  of 
the  subject,  to  take  any  rewai'd  whatsoever,  except  what  he  re- 
ceives from  the  king. 
(a)  43  E.  3, 4.  And  this  institution  hath  been  thought  so  conducive  to  the 
^'  5- a-  good  of  the  publick,   that  all  {a)  prescriptions  whatsoever,  which 

fi^^  ['^^^'  have  been  contrary  to  it,  have  been  holden  to  be  void  :  as,  where 
a  Inst.  309.  (^)  the  clerk  of  the  market  claimed  certain  fees  as  due  time  out 
4  Inst.  274.       of  mind,  for  the  examination  of  weights  and  measures;  this  was 

adjudged  to  be  void, 
ai  H.  7. 17.  But  the  stated  and  known  fees  allo\ved  by  the  courts  of  justice 

C.o.Litt.  368.    iQ  their  respective  officers  for  their  labour  and  trouble,  are  not 
restrained  by  the  common  law,  or  by  the  said  statute  of  Westm.  i. 
c.  26.,  and,  therefore,  such  fees  may  be  legally  demanded  and 
insisted  upon,  without  any  danger  of  extortion. 
aiH.  7. 17.  And  for  this  reason  it  is  holden,  that  the  fee  of  2o</.,  called 

a  Inst.  176.  ti^g  bar-fee,  taken  time  out  of  mind  by  the  sheriff  for  every 
P^  C  4q!^""  prisoner  that  is  acquitted,  and  the  fee  of  a  penny  claimed  by  the 
coroner  for  every  visfie^  when  he  came  before  the  justices  in 
eyre,  are  not  within  this  statute ;  as  also  because  they  are  due  of 
course  as  perquisites,  whether  any  tiling  be  done  by  such  sheriff 
or  coroner,  or  not. 
a  Inst.  210.  Also,  it  seems  that  an  officer,  who  takes  a  reward  which  is 

3  Inst.  149.  voluntarily  given  to  him,  and  which  has  been  u.sual  in  certain 
cases,  for  the  more  diligent  or  expeditious  performance  of  his 
duty,  cannot  be  said  to  be  guilty  of  extortion;  for  without  such 
aprcvfttium  it  would  be  impossible  in  many  cases  to  have  the  laws 
executed  with  vigour  and  success. 
Ro.Abr.  16.  13ut  it  has  been  always  holden,  that  a  promise  to  pay  an  of- 

Ro.  Rep.  313.  ^jjgj.  i^ioney  for  the  doing  of  a  thing  which  the  law  will  not  suffer 
65°^Cro.  Eu"!  ^^^^  ^^  ^"^^  ^"y  thing  for,  is  merely  void,  however  freely  and 
654.   Moore,    voluntarily  it  may  appear  to  have  been  made. 
468.    do.  Ja.  103.    2  Burr.  924.     i  Bl.  Rep.  204. 

a  Ro.  Abr.  32,       This  offence  of  extortion  is  punishable  at  common  law  by  fine 
3i'  57'  Rayin.  and  imprisonment,  and  also  by  a  removal  from  the  office  in  the 
too     *       '    ^^^^"^'^'^  whereof  it  was  committed  ;  and  there  is  a  farther  ad- 
ditional punishment  by  the  statute  of  Westm.  i.  c.  26.,  with  re- 
gard to  the  persons  to  which  the  statute  extends,  by  which  it  is 
enacted,  "  Tliat  no  sheriff  nor  other  king's  officer  shall  take  any 
"  reward  to  do  his  office,  but  shall  be  paid  of  that  which  they 
"  take  of  the  king;  and  that  he  who  so  doth  shall  yield  twice  as 
"  much,  and  shall  be  punished  at  the  king's  pleasure." 
Sid.  91.   Rex        If  an  indictment  of  extortion  charges  J,  S,  with  the  taking  of 
J'\^A^^'  ^^^'  ^^  ^^^l^ff  of  an  hundred,  colotc  officii,  without  {c)  shewing  for 

formation'fof    ^^^^^^  j^^  took  it ;  this  is  good,  at  least  after  verdict;  for  perhaps 
extortion  ^^^  might  claim  it  generally,  as  being  due  to  him  as  bailiff,  in 

must  set  forth   which  case  the  taking  could  not  be  otherwise  expressed, 
the  time 

when  the  offence  was  cominittea.    Rex  v.  RobertJS  4  Mod.  101.  103. The  Court  of 

King's  Bench  wiU  not  quash  an  indictment  for  extortion  or  oppression,  though  erroneous,  but 

oblige  the  party  to  plead  or  demur  to  it.    Rex  v.  Wadsworth,  5  Mod.  13. If  the  chan- 

cellour 


(A)  Of  the  Right  to  a  Fair  or  Market.  551 

oelloiir  anJ  recistrar  of  a  diocese  compel  an  executor  to  prove  a  will  in  the  Bishop's  court, 
knowing  it  had  b-  v»n  proved  in  the  Prerogative,  and  take  feet*,  this  is  extortion  at  the  conumtn 

law,  Rex  v.  Log<»en.     Stra.  73. If  a  bailiff  bargains  for  money  to  be  paid  him  by  ^., 

to  accept  A.  and  B.  as  bail  for  C.  whom  he  has  arrested,  this  is  extortion  at  the  commoA 

law.    Stote  !  1  ;th,  2  Burr.  914.     1  Bl.  Rep.  404.  S.  C. As  to  fees,  —  A  receiver 

of  fee-furin  1 ,  uily  take  ^d.  for  one  acquittance  (though  for  several  years),  and  if  tb« 

party  brings  iiic  .iLi|.iittance  ready  written,  he  must  sign  it  gratis;  and  if  the  party  tenders 
nis  rent,  and  refuses  to  pay  for  the  acquittance,  tin;  receiver  cannot  distrain  for  both« 
Roberts  v.  Middleton,  Bunb.  348. 
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(A)  Of  the  Right  to  a  Fair  or  Market:  And  lierein, 

1 .  //oto  a  Might  to  a  Fair  or  Market  mtist  commence, 

2,  Of  the  Owner*s  Remedy  for  a  Disturbance  in  the  Enjoi/^ 

ment  of  them, 

(B)  Of  the  Manner  of  holding  Fairs  and  Markets : 

And  herein, 

1.  In  'oofiat  Place  they  are  to  he  holden, 

2.  Al  vchat  Time  they  are  to  be  holden. 

3.  How  long  to  continue. 

(C)  Of  the  Duty  and  Power  of  Owners  of  Fairs  and 

Markets  in  Things  incident  to  them. 

(D)  Of  the  Toll  and  other  Duties  which  Owners  of 

Fairs  and  Markets  are  entitled  to  :  And  herein, 

1.  Where  such  Tolls,  S^c.  shall  be  said  to  be  reasonabU  and 

legally  due. 

2.  What  Persons  are  exempt  from  Payment  thereof. 

(E)  How  far  a  Sale  in  a  Fair  or  Market-overt  changes 

the  Property  of  a  Thing  sold  therein. 


(A)  Of  the  Right  to  a  Fair  or  Market :    And  herein, 

I.  How  a  Right  to  a  Fair  or  Market  imist  commence, 

HTHE  first  institution  of  fairs  and  markets  seems  plainly  to  be  ainstaao. 

for  the  better  regulation  of  trade  and  commerce,  and  that 
merchants  and  traders  may  be  furnished  with  such  commodities 

Nn  4  as 
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(a)  Vide  the      as  they  want  at  {a)  a  particular  mart,  without  that  trouble  and 
I  &  a  P.  &  M.  loss  of  time  which  must  necessarily  attend  travelling  about  from 
c. 7.  which  as-    ^i^^^  ^^  place;  and  therefore,  as  this  is  a  matter  of  universal 
s?n  of  the^^'    concern  to  the  commonwealth,  so  it  hath  always  been  holden, 
decay  of  trade  that  no  person  can  claim  a  fair  or  market,  unless  it  be  by  grant 
in  cities  and     f^-om  the  king,  or  by  prescription,  which  supposes  such  a  grant,  [b) 
towns,  to  per- 
sons not  selling  their  goods  in  fairs  and  markets,  and  enacts,  that  all  country  people  shall  sell 
in  some  open  market,  &c.     But  it  does  not  prohibit  inhabitants  of  one  market  town  to  sell  in 
another.    Davis  v.  Leving,  2  Lev.  89.    Lee  v.  White,  Dougl.a59.    (6)  [The  reason  why  a  fair 
or  market  cannot  be  otherwise  claimed,  is  not  merely  for  the  sake  of  promoting  traffick  and 
commerce ;  but  also,  for  the  like  reason  as  in  the  Roman  law ;  for  the  preservation  of  order, 
and  prevention  of  irregular  behaviour.     "  Jiu  Nundinarum  oritur  a  priiicipe,  quia  ubi  est  inuU 
iitudo,  ibi  debet  esse  rector."     Per  Wilmot  J.     3  Burr.  i8ia.     i  Bl.  Rep.  580.     Vide  1. 1.  ff.  de 
nund,  1. 1.  C.  de  nund.  et  mercat.] 

3  Mod.  127.  And  therefore  if  any  person  sets  up  any  such  fair  or  market 

Sed  videR.  without  the  king's  authority,  a  qiio  "iOarranto  lies  against  him,  and 
^B^frriSi'a.  ^^^  persons  who  frequent  such  fair,  cjc,  may  be  punished  by  fine 
1Bl.Rep.579.  to  the  king. 

3  Lev.  azz.  Also  it  seems,  that  if  the  king  grants  a  patent  for  holding 

a  fair  or  market,  without  a  writ  ad  quod  darmmm  executed  and 
(e"j  Or  by  assise  returned,  that  the  same  may  be  repealed  by  (c)  scire  facias ;  for 
of  nuisance,  though  such  fairs  and  markets  are  a  benefit  to  the  common- 
&c.  a^rwcH  as'  wealth,  yet  too  great  a  number  of  them  may  become  nuisances 
hy  scire  facias,  to  the  publick,  as  well  as  a  detriment  to  those  who  have  more 
for  which  vide  ancient  grants. 
Dyer,  197. 
376.    a  Inst.  406. 

3  Lev.  aao.  So,  where  a  writ  of  ad  quod  damnum  is  deceitfully  executed ; 

^}'    ^]l?        as  where  J.  S.^  intending  to  get  a  patent  for  a  market  every 

Olwcr  Butler     Tuesday  in  Chatham^  which  is  wiihin  a  mile  and  a  half  of  Ro- 

a  Vent.  344.  *   c/icste?',  in  which  there  is  a  market  every  Wednesday  and  Friday, 

S.  C.  took  out  a  writ  of  ad  quod  dammmiy  which  was  executed  the  same 

day  it  bore  tcste^  and  thirty  miles  from  Rochester,  without  notice 

lo  the  mayor,  ($c.  of  Rochester;  the  patent  obtained  thereupon 

was  repealed  by  scire  facias* 

2.  Of  the  Owner* s  Remedy  for  a  Disturbance  in  the  Enjoyment 

of  them. 

II See  an  ad-  It  seems  clearly  agreed,  that  if  a  person  hath  a  right  to  a  fair 

TOirable  chap-  ^^  market,  and  another  erects  a  fair  or  market  so  near  his,  that 
subject  in*^  ^^  becomes  a  nuisance  to  his  fair,  ^c,  that  for  this  detriment 
Bract.  Hb.iv.  and  injury  done  him,  an  action  on  the  case  lies;  for  it  is  im- 
c.46.Jioo.and  plied  in  the  (a)  king's  grant,  that  it  shall  be  no  prejudice  to 
the  verywords  anoUier. 
or  Bracton  m 

Fleta,  lib.  iv.  c.  a8.  §  13,  i4.||  aa  H.  6.  14.  b.  41  E.  3.  34.  b.  a  Ro^  Abr.  140.  (a)  Where  a 
patent  is  granted  to  the  prejudice  of  the  subject,  the  king  of  right  is  to  permit  him,  upon  his 
petition,  to  use  his  name  for  the  repeal  of  it  in  a  scire  facias  at  the  king's  suit,  to  hinder  multipli- 
city of  actions  upon  the  case,  a  Vent.  344.  |I  And  indeed  it  has  been  holden,  that  the  person 
prejudiced  by  the  patent  may,  upon  the  enrolment  of  it  in  Chancerv,  have  a  scire  facias  to 
repeal  it,  as  well  as  the  king.  Brewster  v.  Weld,  6  Mod.  aao.  R^.  v.  Aires,  10  Mod.  358. 
^54.S.P.|| 

AlSOy 
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Alsoy  although  the  new  market  be  holden  on  a  different  day,  1  Saund.  172. 
yet  an  action  on  tlie  case  lies;  for  this,  by  forestalling  the  ^?/**/*J°'*'» 
ancient  market,  may  be  a  greater  injury  to  the  owner  than  if  ^^  |^*g  ^ 
holden  on  the  same  day  with  his.  10  Mod.  258.* 

354. 

If  tt  man  hath  a  fair  or  market,  and  a  stranger  disturbs  those  Ro.  Abr.  106. 
who  are  coming  to  buy  or  sell  there,  by  which  he  loses  his  toll,   a  Vent.a6.a8. 
or  receives  some  (a)  prejudice  in  the  profits  arising  from  his  fair,  ^j  ad^i^ie^i 
4rC;  an  action  on  the  case  lies.  to  be  law. 

(a)  In  case, 
the  plaintiff  declared,  that  he  was  lord  of  the  manor  of,  &c.,  and  had  a  market,  &c.,  and  that 
all  butchers,  &c.  ought  to  sell  in  the  high  street  upon  the  stalls  of  the  plaintiff,  paying  id.; 
and  that  the  defendant  was  a  butcher,  and  sold,  &c.  in  his  own  house  occult e ;  and  the  de- 
fendant pleaded,  that  he  was  an  householder,  and  that  time  out  of  mind  every  householder  in, 
&c.  had  used  to  sell,  &c.  Id  bis  own  house.    8  Co.  117.  cited,  and  held  no  good  plea. 

So,  if  upon  a  sale  in  a  fair  a  stranger  disturbs  the  lord  in  9  H.  6. 45. 

taking  the  toll,  an  action  upon  the  case  lies.  Ro.  Abr.  106. 

S.  C. 
II  Where  a  grantee  of  a  market,  under  letters  patent  from  the  Holcroft  v. 
crown,  suffered  another  to  erect  a  market  in  his  neighbour-  Heel,  i  Bos.  A 
hood,  and  to  use  it  for  the   space  of  twenty- three  years  with-  ^^^* 
out  interruption,   it  was  adjudged,  that  such  uses  operated  as  a 
bar  to  an  action    on   the  case,  for  a  disturbance  of  his  market. 
Such  a  length   of  possession  was  considered  by  Ei/rey  C.  J.  of 
C.  B.  who  tried  the  cause,  not  as  evidence  to  the  jury,  from 
which  they  might  presume  a  grant  of  a  market  to  the  defendant, 
prior  to  the  plaintiff's  grant,  but  as  a  complete  answer,  or  bar 
(b)  to  the  action :  he  therefore  nonsuited  the  plaintiff;  and  the  (b)  But  in 
Court,  on  a  motion  to  set  aside  the  nonsuit,  were  clearly  of  the  ^^™P**«11  v* 
8ameopinion.il  3  Em,  2^9. 

Le  Blanc  J.,  who  bad  been  counsel  for  the  plaintiff  in  Holcroft  v.  Heel,  said  that  the  ground 
on  which  that  case  went  off  was,  that  the  court  having  intimated  their  opinion,  that  if  the  case 
went  down  to  trial  again  upon  the  same  facts,  it  woiud  be  left  to  the  jury  to  find  for  the  de- 
fendant, upon  the  ground  of  presumption  of  a  grant  after  twentv-three  uninterrupted  uses  of 
the  market :  the  plaintifJ'^s  counsel  said,  that  if  it  were  to  be  left  to  the  jury  in  tnat  manner, 
with  the  recommendation  of  the  court  in  favour  of  such  a  presumption,  it  would  answer  no 
purpose  to  go  to  trial  again. 


(B)  Of  the  Manner  of  holding  Fairs  and  Markets 
And  herein, 


1.  In  xchat  Place  they  are  to  he  holden. 


yHE 


king  is  the  sole  judge  where  fairs  and  markets  ought  io  3  Mod.  117. 
be  kept ;  and  therefore  it  is  said,  that  if  he  grants  a  market  ^  *  ^^ 
to  be  kept  in  such  a  place,  which  happens  not  to  be  convenient  '^°* 

for  the  country,  yet  the  subjects  can  go  to  no  other;  and  if  they 
do,  the  owner  of  the  soil  where  they  meet  is  liable  to  an  action 
at  the  suit  of  the  grantee  of  the  market. 

But,  if  no  place  be  limited  for  keeping  a  fair  by  the  king's  Diion  v.  Ro- 
grant,  the  grantees  may  keep  it  where  they  please,  or  rather  binwD,iMod. 

where 
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io8.  said  by      where  they  can  most  conveniently ;  and  if  it  be  so  limited,  they 

Ch.  Just.    So,  may  keep  it  in  what  part  of  such  place  they  will. 

Ciirwen  v.  ^  _ 

Salkeld,  3  East,  538.     Rex  v.  Cotterill,  i  Selw.  &  Barnew.  67. 

By  the  13  E.  I.  c.  5.  "  No  fairs  or  markets  shall  be  kept  in 
«  church-yards." 

2.  At  ijohat  Time  they  are  to  be  holden, 

I) See  the  Pe-  By  the  27  H.  6.  c.  5.  Fairs  and  markets  on  the  principal 
titionofthc  feasts,  viz,  Ascension-day,  Corpiis-Christi-day,  Whitsunday,  Tri- 
M^°™p°T*  nity-Sunday,  and  all  other  Sundays,  the  Assumption  of  our  Lady, 
'7.nli.6!\o\.\,  All-Saints,  and  Good-Friday,  shall  cease  from  all  shewing  of 
p.  152. No. vi.  goods  and  merchandizes,  necessary  victuals  only  excepted;  upon 
This  is  the  first  pain  of  forfeiture  of  their  goods  shewed,  the  four  Sundays  in  har- 
legislative  en-  ^^^^  excepted;  and  the  fairs  or  markets,  which  are  granted  lo 
^forceaduc  be  holdcn  on  these  festivals,  maybe  holden  within  three  days 
observance  before  or  after, 
pf  the  Lord's 

4)ay  which  is  to  be  met  with  since  the  conquest.  The  long  and  Uiboured  preamble ;  the 
extreme  anxiety  discoverable  in  the  l)ody  of  the  act  to  protect  the  interests  of  those  who  might 
be  prejudiced  by  the  prohibition,  and  to  that  end  altering  the  course  of  prescriptions  ;  the 
exception  of  the  four  Sundaj/s  in  harvest ;  the  postponement  of  the  operation  of  the  act  to  a 
distant  day ;  and  the  covered  manner  in  which  the  crown  perpetuates  it,  ad  proximum  par- 
lianienltm,  et  sic  deindc,  nisi,  &c. ;  all  these  singularities  and  provisions  shew  that  the  mea- 
sure was  considered  as  bold  and  hazardous.  The  church  had  at  different  timet  made  some 
efforts  to  suppress  this  practice,  but  without  any  permanent  effect ;  veruniamen  tempore  pro- 
cedentcj  plerique  ut  canes  ad  vomitum  sunt  reversi,  are  the  words  of  M,  Paris  after  having 
spoken  of  an  attempt  of  this  sort.  Hist,  sub  anno  J30o.||  See  the  statute  1  Car.  i.  c.  i.  and 
29  (Sar.  a.  c.  7. 

3.  Haw  long  to  continue. 

By  the  2  E.  3.  c.  15.  it  is  established,  "  Tliat  it  shall  be  com- 
"  manded  to  all  the  sheriffs  of  England,  and  elsewhere,  where 
*'  need  shall  require,  to  cry  and  publish,  within  liberties  and 
"  without,  that  all  the  lords  which  have  fairs,  be  it  for  yielding 
"  certain  ferm  for  the  same  to  the  king,  or  otherwise,  shall  hold 
"  the  same  for  the  time  they  ought  to  hold  it,  and  no  longer, 
"  that  is  to  say,  such  as  have  them  by  the  king's  charter  granted 
"  tliem,  for  the  time  limited  by  the  said  charters ;  and  also  they 
"  that  have  them  without  charter,  for  the  time  that  they  ought 
"  to  hold  them  of  right ;  and  that  every  lord,  at  the  beginning 
"  of  his  fair,  do  cry,  and  publish  therein,  how  long  the  fair 
<«  shall  endure,  to  the  intent  that  merchants  shall  not  be  at  the 
"  same  fairs  over  the  time  so  published  ;  upon  pain  to  be  griev- 
"  ously  punished  towards  the  king;  nor  the  said  lords  sihall 
"  not  hold  them  over  the  due  time,  upon  pain  to  seise  the 
"  fairs  into  the  king's  hands,  there  to  remain  till  they  have 
"  made  a  fine  to  the  king  for  the  offence,  after  it  be  duly  found, 
"  that  the  lords  held  the  same  fairs  longer  than  they  ought,  or 
"  that  the  merchants  have  continued  above  the  time  so  cryed 
"  and  published." 

And  by  the  5  E.  3.  c.5.,  reciting,  that  by  the  above-men-. 
8  tioned 
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tioned  statute  2  E.  3.,  called  the  statute  of  Northampton^  there  is 
no  certain  punishment  ordained  arrainst  the  merchants  if  they  sell 
after  the  time,  it  is  accorded,  "  That  the  saiti  merchants,  after 
"  the  said  time,  shall  close  their  booths  and  stalls,  without  |)ut- 
"  ting  any  manner  of  ware  or  merchandize  to  sell  there;  and  if 
"  it  be  found  that  any  merchant  from  henceforth  •  sell  any  ware 
'*  or  merchandize  at  the  said  fairs,  after  the  said  time,  such  mer- 
•^  chant  shall  forfeit  to  our  lord  the  king  the  double  value  of  that 
-*  which  is  Kold,  and  to  that  end  every  man  that  will  sue  for  our 
"  lord  the  king  shall  be  received,  and  also  have  the  fourth  part 
<^  oi  that  which  shall  be  lost  at  bis  suit." 

(C  )  01    i.c  wuty  and  Power  of  Owners  of  Fairs  and 
Markets  in  Things  incident  to  them. 

TF  th^    . ..  ^^  grants  unto  one  a  fair  or  market,  he  shall  have,  a  Inst.  220. 

without  any  words  to  that  purpose,  a  court  of  record,  called  a  («)  That  it  i* 
court  »)f  («)  pic-powders,  as  incident  thereunto,   for  that  is  for  ^  weJI  inci- 
advanccment  and  expedition   of  justice,   and  for  the  supporting  astoa^market 
and  maintenance  of  the  fair  or  market.  but  there  may 

be  a  court  of 
pie-powders  by  cu-»ton),  without  a  fair  or  market,  as  there  may  be  a  market  without  an  owner. 
4  Inst.  372. —  For  the  jurisdiction  of  this  court,  vide  imder  tit  Courtt  and  their  Jumdiction 
in  general. 

Owners  and  governors  of  fairs  are  to  take  care  that  every  (b)  That  ac- 
thing  be  sold  according  to  just  (b)  weight  and  measure,  who  for  cording  to 
that  and  other  purposes  may  appoint  a  clerk  of  the  fair  or  ^^^^^^/J"' 
market,  who  is  to  mark  and  allow  all   such  weights,  and  for  his  shallbebutonc 
duty  herein  can  only  take  his  reasonable  and  just  (c)  fees.  weight  and 

one  measure 
of  corn,  wine,  beer  and  ale,  and  one  yard  throughout  the  whole  realm  ;  but  for  the  several 
>t;itutes  regulating  weights  and  measures,  vide  14E.  3.  c.  12.  25  E.  3.  c.  10.  27  E.  3.  c.  10. 
4  E.  3.  c.  5.  13  Rich.  2.  c.  9.  8  H.  6.  c  5.  7  H.  7.  c.  4.  11  H.  7.  c.  4.  12  H.  7.  c.  5. 
the  statute  called  17  Car.  i.  c.  19.  and  22  Car.  2.  c.  8.  and  vide  Dalt.  Just.  c.  112.  (c)  For 
this  vide  4  Inst.  274.     Moore,  523. 

Fairs  and  markets  are  such  franchises  as  may  be  forfeited;  as,  2  Inst.  220. 
if  the  owner  of  them  hold  them  contrary  to  their  charter,  as  by  ^^^\^^\ 
continumg  them  a  longer  time  than  the  charter  admits,  by  dis-  jQMod/^f]. 
user,  and  by  extorting  fee  and  duties  where  none  are  due,  or 
more  than  are  justly  due. 


(D)  Of 
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(D)  Of  Toll  and  other  Duties  which  Owners  of  Fairs 
and  Markets  are  entitled  to  :   And  herein, 

I.  Where  such  Tolls  shall  be  said  to  be  reasonable  and  legally 

due, 

a  Tnst  3taa.  (flr)T^OLL  payable  at  a  fair  or  market  is  a  reasonable  sum  of 
a  Jon.  207.  -*■    money  due  to  the  owner  of  the  fair  or  market,  upon  sale 

neral  word    ^^  things  tollable  within  the  fair  or  market,  or  for  stallage,  pio 
which  com-       cage,  or  the  like, 

prehends  all  duties  and  payments  at  a  fair  or  market,  and  therefore  a  grant  to  be  discharged 
of  toll  discharges  a  man  from  piccage  and  stallage.  Palm.  78.  a  Lutw.  15 19.  —  Piccage  is  a 
sum  of  monev  paid  for  leave  to  dig  the  ground  to  erect  a  stall.  Palm.  77.  —  Stallage  js  a  sum 
of  money  paid  for  leave  to  erect  a  stall,  or  to  remove  a  stall  from  one  part  of  the  fair  to  an- 
other. Palm.  77.  [But  piccage  and  stallage  seem  rather  improperly  called  tolls.  Toll  can 
only  be  due  by  grant,  custom,  or  prescription :  it  is  not  incident  of  common  right  to  a  fair; 
it  will  not  pass  under  general  words  in  a  grant  of  a  new  fair,  for  custom  will  not  support  it  in 
such  a  fair.  HoUoway  v.  Smith,  2  Str.  11 71.  It  is  certain  and  payable  only  on  a  sale,  unless 
by  special  custom,  by  the  buyer;  but  piccage  and  stallage  are  uncertain,  payable  whether 
the  goods  are  sold  or  not,  and  the  owner  of  the  soil  is  entitled  to  them  of  common  right. 
These  arc  paid  as  a  satisfaction  for  the  use  of  the  soil :  toll,  properly  so  called,  goM  only, 
tliough  not  necessarily,  with  the  right  of  market;  but  the  right  oi  market  and  the  right  of 
soil  are  things  totally  distinct.  Stallage  and  piccage  go  with  the  soil  to  the  youngest  son 
where  it  is  borough-english,  whilst  the  market  descends  to  the  heir  at  common  law.  ||Heddy 
v.Welhouse,  Moore,  474.  Mayor  of  Northampton  v.  Ward,  x  Wils.  115.  a  Str.  lajS.  S.  C. 
s  Inst.  aao.  Trespass,  therefore,  will  lie  at  the  suit  of  the  owner  of  the  soil  against  any  one 
who  erects  a  stall  without  his  licence,  Mayor  of  Northampton  v.  Ward,  i  Wils.  107.  a  Str. 
1238.  S.  C.  Mayor  of  Norwich  v.  Swan,  a  Bl.  Rep.  1x16.;  but  he  cannot,  in  such  case,  dis- 
train the  goods,  as  damage  feasant.  The  Mayor  of  Launceston's  case,  Cr.  El.  75.  Sawyer 
V.  Wilkinson,  Id.  627.  Wigley  v.  Peachey,  a  Ld.  Raym.  1589.  Austin  v.  Whifli^,  Willes'i 
Rep.  623.11 

Hoddy  v.  Toll  is  a  matter  of  private  benefit  to  the  owner  of  the  fair'or 

Wheelhouse,    market,  and  not  incident  to  it ;  therefore,  if  the  king  grants  a 
Moore  47^     fair  or  market,  and  grants  no  toll,  the  patentee  can  have  none, 
S.  C.   a  Inst,    ^"d  such  fair  or  market  is  counted  a  free  fair  or  market. 
aao.  S.  P.    Anon.  7  Mod.  la.    Holloway  v.  Smith,  a  Stra.  X17X. 

a  Inst,  aao.  Also,  if  the  king,  at  the  time  he  grants  a  fair  or  market, 

^ea  ^**^ui^^^     grants  a  toll,  and  the  same  is  {b)  outrageous  and  excessive,  the 
of  every  toll      g^^^^  o^  the  toll  is  void,  and  the  same  l)ecomes  a  free  fair  or 
must  be  deter-  market, 
mined  by  the  discretion  of  the  judge,    a  Inst.  aaa. 

%  Inst.  aai.  But  the  king,  after  he  has  granted  a  fair  or  market,  may  grant 

that  the  patentee  may  have  a  reasonable  toll.  But  this  must  be 
in  consideration  of  some  benefit  accruing  from  it  to  those  who 
trade  and  merchandize  in  such  fair  or  market. 

Lekht^Pym  ^^  ^^^^  ^^^^  ^^  P^^^  ^^^  ^^y  ^^^"S  l^rought  to  the  fair  or 
1  Lutw.  1336.'  '"^^H®'  before  the  same  is  sold,  unless  it  be  by  custom  time  out 

of  mind,  and  upon  such  sale  the  toll  is  to  be  paid  by  the  buyer ; 

and  therefore  my  Lord  CoJce  says,  that  a  fair  or  market  by  pre^ 

scription  is  better  than  one  by  grant. 

And 


(D)  Of  Toll  and  other  Duties^  S^c.  ^^j 

And  by  Westm.  i.  c.  31.,  touching  tbcm  that  take  outrarrcous 
toll,  contrary  to  the  common  custom  of  the  realm  in  market- 
towns,  it  is  provided,  "  That  if  any  do  so  in  the  king's  town, 
**  which  is  let  in  fee  farm,  the  king  shall  {a)  seise  into  his  own  (^a)  This  mi 
"  hand  the  franchise  of  the  market ;  and  if  it  be  another's  town,  be  intended 
**  and  the  same  be  done  by  the  lord  of  the  town,  the  king  shall  "P**"  office 
"  do  in  like  manner;  and  if  it  be  done  by  a  bailiff  or  any  mean  ^^^      ainst. 
**  officer,  without  the  commandment  of  his  lord,  he  shall  restore 
"  to  the  plaintiff  as  much  more,  for  the  outrageous  taking,  as 
"  he  had  of  him,  if  he  had  carried  away  his  toll,  and  shall  have 
<*  forty  days*  imprisonment." 

But  where  by  custom  a  toll  is  due  upon  the  sale  of  any  goods  Ro.  Abr.  10* 
in  a  fair  or  market,  and  he  who  ought  to  pay  it  refuses,  {Jb)  an  104. 106.      ' 
action  on  the  case  lies  against  him.     [And  this  is  the  proper  Blackey  v. 
remedy  where  goods  are  fraudulently  sold  out  of  the  market  to  r'"*^"!-^* 
avoid  the  tolls;  for  in  such  case  there  can  be  no  distress.]  (jf\  ^^  ^£^^ 

400.  Toll  is  * 
quasi  a  debt,  for  which  debt  or  an  (usumpsit  lies.  [A  claim  of  toll  in  specie/or  goodi  sold  in 
a  market  is  supported,  it  seems,  by  evidence  of  a  right  to  toW/or  goods  brought  into  the  market 
and  there  sold ;  without  shewing  any  right  to  toll  for  goods  sold  in  the  market,  but  not 
brought  there.    Moseley  v.  Pierson,  4  T.  R.  104.] 

II  So,  if  a  man  sells  goods  by  sample  in  a  market,  and  refuses  Moseley  v. 

to  pay  the  toll  which   he  would  have   been   liable  to,  had  he  Pierson,  4T.R. 

sold  them  there  in  bulk,  an  action  on  the  case  lies  against  him  {.°t*.^^^*^ 

for  the  injury  to  the  market;  for  he  has  a  benefit  from  the  TewkSbLnr^^ 

market,  and  therefore  ought  to  pay  the  duties  of  it.     But  such  v.  BrickneU 

an  action  will  not  lie  against  the  buyer,  for  the  mere  act  of  buy-  a  Taunt,  uo. 

ing  by  sample  that  which  he  knew  at  the  time  was  not  in  the  J**®  5S!*^^' 

market.  To  support  the  action  against  him,  actual  fraud,  or  tfu^v  Dis^* 
collusion  with  the  seller  to  defraud  the  owner  of  the  market  of  6  East,  438.  ' 
his  toll,  must  be  alleged  and  proved. 

The  king  cannot  grant  a  toll  of  things  not  brought  into  the  Kerby  v. 

market ;  and  therefore  a  prescription  for  toll  in  respect  of  goods  Wliichelow, 

sold  by  sample  in  a  market,  though  afterwards  brought  into  the  per^p^'J^u^' 

city  to  be  delivered,  caimot  be  supported.  ||  Hill  v.  Smith', 

4TaunL52o.  reversing  the  judgment  of  B.  R.  10  East,  476. 

2.   What  Persons  are  exempt  from  payment  of  Toll. 

If  the  king,  or  any  of  his  progenitors  have  granted  to  any  one  a  Inst.  air. 
to  be  discharged  of  toll,  either  generally  or  specially;  this  grant  |or  the  writ  to 
is  good  to  discharge  him  of  all  tolls  to  the  king's  own  fairs  or  ^^p^jj*^^**"' 
markets,  and  of  the  tolls,  which  together  with  any  fair  or  market  ^^^  and  vide 
have  been  granted  after  such  grant  or  discharge ;  but  cannot  2  Show.  34. 
discharge  tolls  formerly  due  to  subjects  either  by  grant  or  pre-  P^-  a6. 
scription. 

Also,  the  king  himself  shall  not  pay  toll  for  any  of  his  goods;  %  Inst.  aai. 
and  if  any  be  taken,  it  is  punishable  within  the  statute  Westm.  i. 
C.31. 

So,  tenants  in  ancient  demesne  are  free  and  quit  from  all  4inst.  169. 
manner  of  tolls  in  fairs  and  markets,  whether  such  tenants  hold  ainst.aji. 
in  fee,  for  life,  years,  or  at  wilL  ^^*  ^^^'  3*'* 

But 
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F.N. B.  228.  But  this  privilege  does  not  extend  to  him  who  is  a  merchant, 

aLeorl.  191.      and  gets  his  living  by  buying  and  sellinrr,  hut  is  annexed  to  the 
Cro.Eliz.  227.  persion  in  respect  of  the  land,  and  to  those  things  which  grow, 
Ro^Abr.^'ii,    and  are  the  produce  of  the  land. 
32a. And  how  this  exemption  must  be  set  forth  in  pleading,  vide  2  Liitw.  1144. 

(E)  How  far  a  Sale  in  a  Fair  or  Market-overt  changes 
the  Property  of  a  Thing  sold  therein. 


4H.  7.5.  pi.  I.  170 R  the  encouragement  of  trade,  and  to  render  contracts  in 
Latch.  144.        ±-    f^^j,^  ^^^j  markets  secure,  by  the  common  law,  every  sale 
fa)  Tha^t^tlie      made  in  a  (<?)  fair  or  (b)  market-overt  transfers  a  complete  pro- 
law  is  now        perty  in  the  thing  sold  to  the  vendee;  so  that  however  injurious 
settled,  that  a    or  illegal  the  title  of  the  vendor  may  be,  yet  the  vendee's  is  good 
lt;c".^tl.    agni-tallmcn. 

is  paid,  is  as  effectual  to  change  the  property  as  in  any  other.     2  Inst.  714.    {b)  The  city  of 
London  is  a  market-overt  every  day  iu  the  week,  except  Suuda^s,  so  that  a  sale  on  any  of 
those  days  has  the  same  effect  as  if  on  a  fair  or  market-day  in  another  place.     2  Inst.  71^. 
Moore,  360.  S.  P.    2  Brown).  288.    Godb.  131.     8  Co.  127.0.  S.  P.     [And  in  Londou  eycry 
shop,  in  which  goods  are  exposed  publickly  to  sale,  is  market-overt,  for  such  thin^-N  as  the 
owner  professeth  to  trade  in  ;  but  in  the  country,  the  market-overt  is  confined  to  the  particular 
place  or  spot  of  ground  set  apart  by  custom  for  the  sale  of  particular  goods.     Sc  /)r. 

2  Bl.  Comm.  449.     However,  where  the  transaction  is  perfectly  fair  on  the  part  01  e, 

though  the  dealing  is  out  of  the  precincts  6^  London^  great  allowances  shall  l>e  iiuiui.  m  aua> 
logy  to  the  above-mentioned  customs.     Therefore,  it  seems,  the  property  of  goods  may  be 
changed,  and  effectually  transferred  to  the  buyer,  by  a  bondjide  sal-  ■■•  •  -'-^'^  -  ■"  •^*'  '    •"''»«, 
and  that  vvhctlier  the  shop-keeper  is  the  vendor  or  vendee,  if  the  ia^ 

which  he  trades.    Harris  v.  Shaw,  Ca.  temp.  Hardw.  349,  —  But  t!.v  v ..  ......  ...  ^1.::,.^^..   i^tb 

not  extend  to  the  case  of  a  pawn.    liartop  v,  Hoare,  3  Atk.  44.    i  Wils.  8.  67C,   »  Str.  118 
b.  C]  -  •  ■  * 

But  this  general  rule,  that  a  sale  in  a  market  changes  the  pro- 
perty, must  be  understood  with  the  following  restrictions : 
2 Inst. 713.  I.  That  this  sale  in  a  market-overt  shall  not  bind  the  king, 

although  it  bindeth  all  others,  as  infants,  feme  coverts,  idiots  or 
lunaticks,  men  beyond  sea,  or  in  prison,  and  wliether  they  were 
possessed  of  them  in  their  own  right,  or  as  executors  or  admi- 
nistrators. 
.5  Co.  83.  2.  That  though  all  fairs  and  markets  are  overt,  yet  the  sale 

E-shop  of  ^       must  be  in  some  open  place,  as  in  a  shop,  and  not   in  a  ware- 
casT^*^!\mf      liouse  or  other  private  part  of  the  house,  so  that  people  who  go 
:^44.  S.  C.  and  ^^^ng  may  sec  what  is  a-doing;  an^  therefore  if  the  shop-door  or  , 
S.P.Moore,     windows  be  so  shut,  that  the  goods  cannot  be  seen,  this  alten 

360.  S.€.  and  ho  proper tyly      '  •  1^4^^     '^ 

S.  P.    Poph.  ^      •'  A  <>  .  J    ^,^ 

84.  S. C.  and  S.  P.    Cro.Eliz.454.  !S.i\  ^  ^  ...  x^;.  S.  P.  ^  •"       .  > 

5  Co.  83.  Case       3.  The  things  bought  must  be  of  the  nature  and  quality  of  ^ 
of  market-        those  which  the  buyer  deals  in,  and  therefore  if  plate,  S^-c,  ar««^ 
nrined  at^the     ^^"8^^  i"  (^)  '^  scrivener's  shop  in  London^  tliis  niters  no  pro- 
Old  Bailey y  by  P^^'^y*  ^^^d  the  true  owner  may  maintain  trover  for  them.  '  •    '^ 
Popham, 

Egerton,  Anderson,  Brian,  and  others.    Poph.  84.  S.C.  ami  S.  P.    Cro.  El:.  .^^..    

S.  P.  by  the  name  of  the  Bishop  of  Worcester's  case.    Ajid.  344.  S.  C.  and  S.  P.     Moore,  3  6 
S,  C.  and  S.  P.  and  there  said  that  the  law  is  the  same,  if  horses  are  sold  in  Chcapsidc,  or  shoj 

U'00d:> 
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eoods  in  Smithjicid,  Cro.  Ja.  68,  69.  Taylor  and  Chamber,  S.  P.  adjiul«»ed.  |j  A  wharf,  even 
in  London,  cannot  be  considered  as  a  market-overt  for  articles  brought  there :  and  a  sale  by 
the  wharfinger  without  the  authority  of  the  owner  of  goods  lying  there  to  a  purchaser,  who 
duly  pays  for  them,  will  not  chan<;e  the  property.  Wilkinson  v.  Kin-',  %  Campb-  N.  P.  C.  335. 1| 
(c)  And  by  the  i  Ja.  i.  c.  ai.  it  is  enacted,  that  no  sale,  ( \  :iMm,  or  mortgage  of  any 

jewels,  plate,  apparel,  honsehold  stuff,  or  other  goods  of  wl  :,  nature,  or  quality  soever 

the  same  shall  be,  and  that  shall  be  wrongfully  or  unjustly  purloined,  taken,  robbed,  or  stolen 
from  any  person  or  persons,  or  bodies  noiitick,  and  which  at  any  time  her^'iiftcr  shall  be  sold, 
uttered,  delivered,  exchanged,  |>awned,  or  done  away  within  the  city  of  London, or  liberties 
thereof,  or  within  the  city  of  Westminster  in  the  county  of  Middlesex,  or  within  Southwark  in 
the  county  o(  Surrt/,  or  within  two  miles  of  the  said  city  o(  London,  to  any  broker  or  brokers, 
or  pawn-takers,  by  any  ways  or  means  whatsoever,  directly  or  indirectly,  slfdlT  wSntor  make 
any  change  or  alteration  of  the  property  or  interest  of  and  from  any  person  and  persona,  or 
body  politick,  from  whom  the  same  jewels,  plate,  apparel,  household-stufl^  orgoods  were  or 
" id. 


shall  be  wrongfully  {uirloined,  taken,  robl>ed,  or  stolen.  Vide  supra,  Baiiment,  (B).  [jln 
against  a  pawnbroker  for  goods  pledged  with  him,  it  appeared  that  the  goods  had  been  stolen 
from  the  plaintiff's  house,  and  nad  been  pawned  by  a  woman,  who  had  been  tried  for  the 
felony,  but  acquitted  on  the  absence  of  a  material  vritness.  Lord  EUetdtorouph  held  that  tlie 
action  well  lay,  and  the  plaintiff  had  a  verdict.  Parker  v.  Gillies,  a  Campb.  N.  P.  C.  336.  notes.  || 

4;  The  goods  must  be  sold,  and  a  valuable  consideration  ac-  a  Inst  713. 
tualiy  paid  for  them. 

5.  If  the  buyer  knows  at  the  time  of  the  sale  that  the  vendor  a  Inst.  713. 
hath    not  the  absolute  property;   this  will  not  bar  tlie  right  ^^^\y^\ 

^>^^"^'''-  b"s.p/*^ '. 

6.  Tlic  sale  must  be  without  covin,  or  any  combination  be-  a  Inst  713. 
twcen  the  buyer  and  scllrr  to  defraud  the  true  owner.  a  And.  315. 

and  3  Co.  7S.^ 
b.  S.  P. 

7.  If  a  sale  be  made  of  goods  by  a  stranger  in  a  market-overt,  a  Inst  713. 
whereby  the  right  of  ^.  fe  Dound;  yet  if  the  seller  acquire  the 

goods  again,  A,  may  take  thekn  again,  because  the  seller  was  the 
wrong-doer,  and  he  shall  \\oi  take  advantage  of  his  own  wrong. 

8.  There  must  be  a  sale  and  contract,  and  therefore  a  sale  to  a  Inst  713. 
a  man  of  his  own  goods  in  market-overt  bindeth  not ;  and  like-  ^^^^'  §  93- 
wise  a  sale  in  market-overt  by  an  infant  of  such  tenderness  of 

age,  as  it  may  appear  to  the  buyer  that  he  is  within  age,  or  by 
a  feme  covert,  if  the  buyer  know  her  to  be  a  feme  covert,  unless 
for  such  things  as  she  usually  trades  for  or  by  the  consent  of  her 
hasband,  bindeth  not. 

9.  The  contract  must  be  originally  and  wholly  made  in  the  2  Inst  713, 
market-overt,  and  not  have  the  inception  out  of  the  market,  714.  4  Taunt 
and  tlie  consummation  in  the  market.  ^^^' 

10.  The  sale  must  not  be  in  the  night,  but  between  sun-rising  2  Inst  714. 
and  sun-set;  tbougli  a  sale  made  in  tlie  night  is  good  10  bind  the 
parties,  but  not  a  stranger. 

Here  also  we  must  observe,  that  at  common  law  tjiere  was  no  4H.  7.5. 
restitution  of  goods  stolen  on  any  prosecution  whatsoever,  except  Fitz.  Coron. 
on  an  {a)  appeal  of  larceny;  but  to  remedy  this  inconveniency,  gtaimdflP.C. 
and  to  encourage  the  prosecuting  of  felons.  66.    Hale's 

P.  C.  212.    Latch.  144.    (a)  For  this  vide  a  Hawk.  P.  C.  c.  23.  §  si» 

By  the  21  i/.  8.  c.  11.  it  is  enacted,   "  That  if  any  felon  or  Harris  v. 
'*'  felons  do  rob,   or  take  away  any  money,  ^iroods,  or  chattels,  ^^^^»  ^'  , 
"  from  any  of  the  king's  subjects,   from  their  persons,  or  otlier-  ^^^' 
**  wise  within  this  realm,  and  thereof  the  said  felon  or  felons  be 


«  indicted,  ^fus^yyU^^ 
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**  indicted,  and  after  arraigned  of  the  same  felony,  and  found 
«  ffuilty  thereof,  or  otherwise  attainted,  by  reason  of  evidence 
"given  by  the  party  so  robbed,  or  owner  of  the  said  money, 
"  goods,  or  chattels,  or  by  any  other  by  their  procurement,  that 
<«  then  the  party  so  robbed,  or  owner,  shall  be  restored  to  his 
«'  said  money,  goods,  and  chattels,  and  that  as  well  the  justices 
*'  of  gaol-delivery,  as  other  justices  afore  whom  any  such  felon 
«'  or  felons  shall  be  found  guilty,  or  otherwise  attainted,  by  rea- 
«  son  of  evidence  given  by  the  party  so  robbed,  or  owner,  or  by 
*'  any  other  by  their  procurement,  have  power  by  the  said  act 
"  to  award  from  time  to  time  writs  (a)  of  restitution  for  the 
writofrestitu-  «  g^^jj  money,  goods,  and  chattels,  in  like  manner  as  though 
«  any  such  felon  or  felons  were  attainted  at  the  suit  of  the  party 
"  in  appeal. 

Since  this  statute  it  hath  been  the  practice  to  restore  the  goods 
is.  a  In8'tr7i4.  stolen,  upon  the  conviction  of  the  offender,  to  the  prosecutor  of 
(b)  [If  the  ii^Q  indictment,  notwithstanding  any  sale  of  them  in  a  market* 
goods  ^®  F°'  overt ;  but  he  can  be  restored  to  no  goods  but  those  mentioned  in 
trial,  and  not  the  indictment,  {b) 
restored,  the 

owner  may  recover  them  by  action  of  trover.  Loft.  88.  And  though  they  should  not  be  the 
very  identical  goods  stolen,  yet  if  they  are  the  produce  of  those  goodf,  the  prosecutor  is  en- 
titled to  them.  Ibid.  Noy,  128.  Cro.  El.  661.  But,  if  stolen  goods,  before  conviction  of 
the  felon,  be  sold  bona  fide  in  market-overt,  the  property  is  thereby  changed ;  and  though 
conviction  revests  the  original  ownership,  and  the  owner  has  a  right  to  restitution  if  lie  can 
find  the  possessor,  and  ascertain  the  specifick  articles,  yet  he  cannot  maintain  trover  against 
one  who  was  not  in  possession  of  them  at  the  time  of  tlue  coovicdoOy   Harwood  v.  Smith, 

langmg  the  property  of  horses  by  a  sale  in  a  fair  or 
market-overt,  the  same  is  provided  against  by  the  2  &  3  P.  &  M. 

c.  7.  and  3 1  Eliz. 

But  more  especially  by  the  31  Eliz.  c.  12.,  bv  which  it  is 
enacted,  "  That  no  person  shall,  in  any  fair  or  market,  sell,  give, 
*«  exchange,  or  put  away  any  horse,  mare,  gelding,  colt,  or 
"  filly,  unless  the  toll-taker  there,  or  (where  no  toll- taker  is  paid) 
*<  the  book-keeper,  bailiff,  or  the  chief  officer  of  the  same  fair  or 
"  market,  shall  and  will  take  upon  him  perfect  knowletlge  of  the 
**  person  that  so  shall  sell,  or  offer  to  sell,  give  or  exchange  any 
"  horse,  <5'C'>  and  of  his  true  christian  name,  surname,  and  place 
"  of  dwelling  or  resiancy,  and  shall  enter  all  the  same  his  know- 
<'  ledge  in  a  book  there  kept  for  sale  of  horses,  or  else  that  he 
**  so  selling  or  offering  to  sell,  give,  exchange,  or  put  away  any 
"  horse,  4*^.,  shall  bring  unto  the  toll-taker,  or  other  officer 
"  aforesaid,  of  the  same  fair  or  market,  one  sufficient  and  credi- 
*'  ble  person,  that  can,  shall,  or  will  testify  and  declare  unto, 
**  and  before  such  toll- taker,  book-keeper,  or  other  office,  that 
"  he  knoweth  the  party  that  so  selleth,  giveth,  exchangeth,  or 
*'  putteth  away  such  horse,  <5c.,  and  his  true  name,  surname, 
**  mistery,  and  dwelling  place,  and  there  enter,  or  cause  to  be 
"  entered  in  the  book  of  the  said  toll-taker,  or  officer,  as  well  the 
"  true  christian  name,  surname,  mistery,  and  place  of  dweUing 
«  or  resiancy  of  him  that  so  selleth,  giveth,    exchangeth,  or 

<*  putteth 
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putteth  away  such  horse,  Sre,^  as  of  (a)  him  that  so  shall  testify  (a)  For  this 
or  avouch  his  knowledge  of  the  same  person,  and  shall  also  cause  vu/ePaIra.484. 
to  be  entered  the  very  true  price  or  value  that  he  shall  iiave  *  ^^^' 
for  the  same  horse,  Sfc^  and  that  no  person  shall  take  upon 
him  to  avouch*  testify,  or  declare,  that  he  knoweth  the  party 
that  so  shall  offer  to  sell,  give,  exchange,  or  put  away  such 
horse,  4*c.,  unless  he  do  indeeil  truly  know  the  same  party  and 
shall  truly  declare  to  the  toll-taker  or  other  officer,  as  well  the 
christian  name,  surname,  mistery,  and  place  of  dwelling  and 
resiancy  of  himself,  as  of  him,  of  and  for  whom  he  maketli 
such  testimony  and  avouchmcnt :  and  that  no  toll-taker,  or 
other  person  keeping  any  book  of  sales  of  horses  in  fairs  or 
markets,  shall  take  or  receive  any  toll,  or  make  entry  of  any 
sale,  gift,  exchange,  or  putting  away  of  any  horse,  Sfc.y  unless 
he  knoweth  the  party  that  so  selleth,  giveth,  exchangeth,  or 
putteth  away  any  such  horse,  <Sr.,  and  his  true  christian  name, 
surname,  mistery,  and  place  of  his  dwelling  or  resiancy,  or  the 
party  that  shall  and  will  testify  and  avouch  his  knowledge  of 
die  same  |)erson  so  selling,  Sfc,^  any  such  horse,  <5*c.,  and  his 
true  christian  name,  Sfc,^  and  shall  make  a  perfect  entry  into 
the  said  book,  of  such  his  knowledge  of  the  person  and  of  the 
name,  Sfc,^  and  also  the  true  price  or  value  that  shall  be  bona 
Jide  taken  or  had  for  any  such  horse,  S^c,  so  sold,  given,  8^c,y 
so  far  as  he  can  understand  the  same;  and  then  give  to  the 
party  so  buying,  4*c.  such  horse,  4*c.,  requiring,  and  paying 
two  pence  for  the  same,  a  true  and  perfect  note  in  writing,  of 
all  the  full  contents  of  the  same,  subscribed  with  his  hand,  on 
pain  that  every  person  that  so  shall  sell,  8^c,  any  horse,  ij-c, 
without  being  known  to  the  toll-taker,  or  other  officer,  or 
without  bringing  such  a  voucher  or  witness,  causing  the  same 
to  be  entered  as  aforesaid,  and  every  toll- taker,  book-keeper, 
or  other  officer  of  fair  or  market  offending  in  the  premises, 
contrary  to  the  true  meaning  aforesaid,  shall  forfeit,  for  every 
such  default,  the  sum  of  5/.  /  but  also  that  every  sale,  gift,  8fc, 
of  any  horse,  4*^.,  not  used  in  all  points  according  to  the  true 
meaning  aforesaid,  shall  be  void ;  the  one  half  of  all  which  for- 
feiture to  be  to  the  queen's  majesty,  her  heirs  and  successors, 
and  the  other  half  to  him  or  them  that  will  sue  for  the  same. 
And  by  §  4.  it  is  enacted,  "  That  if  any  horse,  S^c.  shall  be 
stolen,  and  afterwards  shall  be  sold  in  open  fair  or  market,  and 
the  same  sale  shall  be  used  in  all  points  and  circumstances  as 
aforesaid,  that  yet  nevertheless  the  sale  of  any  such  horse,  8^c. 
within  six  months  next  after  the  felony  done,  shall  not  take 
away  the  property  of  the  owner  from  whom  the  same  was 
stolen,  so  as  claim  be  made  within  six  months  by  the  party 
from  whom  the  same  was  stolen,  or  by  his  executors  or  admi- 
nistrators, or  by  any  other  by  any  of  their  appointment,  at  or 
in  the  town  or  parish  where  the  same  horse,  8^x,  shall  be 
found,  before  the  mayor  or  other  head  officer  of  the  same 
town  or  parish,  if  the  same  hors^,  ^r.  happen  to  be  found,  in 
any  town  corporate  or  market  tu^n,  or  else  before  any  justice 
Vol.  III.  O  o  «  of 
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"  of  peace  of  that  county  near  to  the  place  where  such  horse, 
"  <§r.  shall  be  found,  if  it  be  out  of  a  town  corporate  or  market- 
"  town ;  and  so  as  proof  be  made  within  forty  days  tlien  next 
"  ensuing,  by  two  sufficient  witnesses  to  be  produced  and  de- 
"  posed  before  such  head  officer  or  justice*,  (who  by  virtue  of 
"  this  act  shall  have  authority  to  minister  an  oath  in  that  behalf,) 
"  tliat  the  property  of  the  same  horse,  S^c.  so  claimed,  was  in 
"  the  party,  by  or  from  whom  such  claim  is  made,  and  was 
"  stolen  from  him  within  six  months  next  before  such  claim  of 
*«  any  such  horse,  8fc,^  but  that  the  party,  from  whom  the  said 
"  horse,  8^c,  was  stolen,  his  executors  or  administrators,  shall 
"  and  may,  at  all  times  after,  notwithstanding  any  such  sale  or 
*'  sales  in  any  fair  or  open  market  thereof  made,  have  property 
"  and  power  to  have,  take  again,  and  enjoy  the  said  horse,  ^c, 
<*  upon  payment  or  readiness  or  offer  to  pay  the  |mrty,  that 
"  shall  have  the  possession  and  interest  of  the  same  horse,  4*^.,  if 
**  he  will  receive  and  accept  it,  so  much  money  as  the  same 
**  party  shall  depose  and  swear  before  such  head  officer  or  justice 
*'  of  peace,  (who  by  virtue  of  this  act  shall  have  authority  to 
*'  minister,  and  give  an  oath  in  that  behalf,)  that  he  paid  for  the 
"  same  hoiiajide^  without  fraud  or  collusion." 


FEES. 


X^EES  are  certain  perquisites  allowed  to  officers  who  have  to 
do  with  the  administration  of  justice,  as  recompence  for  their 
labour  arid  trouble;  and  these  are  either  ascertained  by  acts  of 
parliament,  or  establishetl  by  ancient  usage,  which  gives  them 
an  equal  sanction  with  an  act  of  parliament. 

Of  these  there  are  several  kinds ;  but  we  shall  only  consider 
those  about  which  there  hath  been  most  controversy  in  our 
books,  under  the  following  heads: 

(A)  In  what  Cases  a  Fee  shall  be  said  to  be  due. 

(B)  How  much  shall  be  said  to  be  due. 

(C)  At  what  Time  it  shall  be  said  to  be  due. 

(D)  In  what  Court  Fees  are  to  be  recovered. 


(A)  In 


(A)  /;/  what  Cases  a  Fee  shall  he  said  to  be  due,  56g 


(A)  In  what  Cases  a  Fee  shall  be  said  to  be  due. 

AT  common  law  no  officer,   whose  office  related  to  the  admi-  Co.  Liit.  368. 

nistration  of  justice,  could  take  any  reward  for  doing  his  alns^t.  176. 
duty,  but  what  he  was  to  receive  from  the  king.  *°  '  *°^' 

And   this   fundamental   maxim   of  the  common  law  is  con-  («)  That  this 
firmed  bv  Westm.  i.  c.  26.,   which  enacts,  "  That  no  sheriff,  comprehends 
«*  nor  other  (a)  king's  officer,  shall  take  any  reward  to  do  his  ^ro^'i^*^' 
"  office,  but  shall  be  paid  of  that  which  they  take  of  the  king;  bailiflrs,gaoler8, 
"  and  that  he  who  so  doth  shall  yield  twice  as  much,  and  shall  the  kinL'*s 

"  be  punished  at  the  king's  pleasure."  clerk  of  the 

'  °     '  market,  aul- 

nager,  and  other  inferior  ministers  and  officers  of  the  king,  whose  offices  do  any  way  concern 

the  administration  or  execution  of  justice,     a  Inst.  209. And  according  to  my  Lord  Coke, 

by  some  opinions,  it  extends  to  the  king's  heralds,  for  they  are  the  king's  ministers,  and  were 
long  before  this  act.     2  Inst.  209. 

And  so  much  hath  this  law  been  thought  to  conduce  to  the  4  Inst.  274. 
honour  of  the  king  and  welfare  of  the  subject,  that  all  prescrip-  Moore,  523. 
tions  whatsoever,  which   have  been  contrary  to  it,  have  been  aR0.Abr.226. 
holden  void ;  as  where,  by  prescription,  the  clerk  of  the  market 
claimed  certain  fees  for  the  view  and  examination  of  all  weights 
and  measures. 

But  it  hath  been  holden,  that  the  fee  of  2od.j  commonly  called  ai  H.  7. 17. 
die  bar-fee,  which  hath  been  taken,  time  out  of  mind,  by  the  cJ^^^r  p'c 
sheriff,  of  every  prisoner  who  is  acquitted;  and  also  the  fee  of  "^ 
one  penny,  which  was  claimed   by  the  coroner  of  every  visne, 
when  he  came  before  the  justices  in   eyre,  are  not  within  the 
meaning  of  the  statute,  because  they  are  not  demanded  of  the 
sheriff  or  coroner  for  doing  any  thing  relating  to  their  offices, 
but  claimed  as  perquisites  of  right  belonging  to  them. 

Also,  it  is  holden  by  my  Lord  Coke^  that  within  the  words  of  a  Inst.  533. 
the  statute  34  E.  i.,  which  are  nullum  tallagium  vcl  aiuilium,  per  [(^).  But  an 
nos  vel  pa'  hccredes  nostros^  in  regno  nostra,  ponatur  scu  levelur,  j^^^y  attach  on 
sine  voluntate  Sr  assensu  archicpiscoporum,  episcoporum,  comitum,  a  modern  act 
baronuniy  militum,  burgensium  Sf  aliorttm  liberorum  co?n.  de  regno  of  parliament ; 
tiostrOf  no  new  offices  can  be  erected  with  new  fees  (^),  or  old  ^"^^'  ^^^  "^" 
offices  with  new  fees ;  for  that  is  a  tallage  upon  the  subject,  which  f^  on'an  oath 
cannot  be  done  without  common  assent  by  act  of  parliament.         taken  before  a 

justice  of  the 
peace,  or  a  judge  at  chambers;  per  Heal/t  J.  2  H.  Bl.  323.] 

(c)  But  yet  it  is  holden,  that  an  office  erected  for  the  publick  (c)  Moorc,8o8. 
good,  though  no  fee  is  annexed   to  it,  is  a  good  office ;  and  Bishop^  of 
(d)  that  the  party,  for  the  labour  and  pains  which  he  takes  in  /^T^  ^^'^^^* 
executing  it,  may  maintain  a  {e)  quantum  meruit,  if  not  as  a  fee,  Veale  v!  Pn- 
yet  as  a  competent  recompence  for  his  trouble.  our,  adjudced. 

{e)  Wliere"^. 
was  libelled  against  in  the  ecclesiastical  court  for  fees,  and  upon  motion  a  prohibition  was 
granted  ;  for  no  court  has  a  power  to  establish  fees ;  the  judge  of  the  court  may  think  them 
reasonable,  but  that  is  not  binding;  but  if  in  li  quantum  meruit  a  jury  think  them  reasonable, 
they  then  become  established  fees.    Salk.  ^2;^,    Giffard's  case. 

O  o  ^  All 
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a  Inst.  aio.  AH  fees  allowed  by  acts  of  parliament  become  established  fees, 

[If  an  act  of      and  the  several  officers  entitled  to  them  may  maintain  actions  of 
parliament  re-  ^^^^  foj.  ^i^^m. 
cognizes  a 

right  to  a  fee,  the  quantum  may  be  ascertained  by  usage,  though  not  of  ancient  date.    Fleet- 
wood V.  Finch,  2  H.  Bl.  226.] 

ai  H.  7.  17.  Also,  such  fees  as  have  been  allowed  by  the  courts  of  justice  to 

Co.  Lit.  368.     their  officers,  as  a  recompence  for  their  labour  and  attendance, 
(«)Pr.Ch.55i.  are  established  fees;  and  the  parties  (a)  cannot  be  deprived  of 
them  without  an  act  of  parliament. 

II  But  an  act  for  this  purpose  has  been  lately  passed,  viz, 
St.  55  G.  3.  c.  50.  which  has  abohshed  all  fees  and  gratuities 
paid  or  payable  by  any  prisoner  on  his  entrance,  commitment, 
or  discharge  to  or  from  prison ;  all  fees  or  sums  of  money  usually 
paid  or  payable  to  the  clerks  of  assize  and  clerks  of  the  peace, 
clerks  of  the  court,  or  their  deputies,  by  any  prisoner  charged 
with  a  felony,  or  as  accessary  thereto,  or  with  any  misdemeanor, 
against  whom  no  bill  of  indictment  is  found  by  the  grand  jury, 
or  who  is  acquitted,  or  discharged  by  proclamation  for  want  of 
prosecution ;  and  also  the  fee  or  gratuity  claimed  by  the  sheriff 
or  under-sheriff  for  the  liberate  granted  to  a  prisoner  on  his  dis- 
charge. To  the  officers  whose  fees  are  thus  abolished  an  allow- 
ance is  made  in  lieu  of  them  out  of  the  county-rates ;  and  the 
officer  exacting  them  hereafter  is  incapacitated  from  holding  his 
office,  and  guilty  of  a  misdemeanor.  || 
Hi^.  175.  Ro.  Where  a  fee  is  due  by  custom,  such  custom,  like  all  others, 
Abr.  557.  559.  must  be  reasonable;  and  therefore  where  a  parson  libelled  in  tlie 
S.C.adjudged.  gpjritjjai  court  for  a  burying-fec  due  to  him  for  every  one  who 
died  in  his  parish,  though  buried  in  another ;  the  court  held  this 
unreasonable,  and  gi-anted  a  prohibition. 
Burdeauxv.  So,  where  a  French  protestant  had  his  child  baptised  at  the 

Dr. Lancaster,  French  church   in  the  Savoi/y   and  the  vicar  of  St,  Martin'sy  in 
m'^J*  which  parish  it  is,  together  with  the  clerk,   libelled  against  him 

S.  C.  Topsail    ^^^  ^  ^^  ^^  2^*  ^^*  ^^"6  ^o  ^^^"i>  and  15.  for  the  clerk  ;  a  prohibi- 
V.  Ferrers,        tion  was  granted :  and  in  this  case  it  was  holden  by  Holt,  that  no 
Hob.  175.         fee  could  be  due  for  christening  but  by  custom,  and  that  a  custom 
for  any  person  to  take  a  fee  for  christening  a  child,  when  he  does 
not  christen  him,  is  not  good ;  and  that  the  vicar,  if  he  had  a 
right  to  christen,  should  have  libelled  for  that  right. 

(B)  How  much  shall  be  said  to  be  due. 

10  ^- ^o^.  a.  TTERE  we  must  observe  in  general,  that  it  is  extortion  for  any 
•    1  •  3    •     ±  1.  officer  to  take  more  for  executing  his  office  than  is  allowed 
by  act  of  parliament,  or  is  the  known  and  settled  fee  in  such 
case. 

But  in  this  place  we  shall  only  take  notice  of  the  fees  of  sheriffs 

for  executions,  about  which  there  seem  to  have  been  the  most 

controversies  in  our  books. 

(b)  In  the  And  for  this  purpose  we  shall  recite  the  (b)  28  Eliz,  c,  4.,  by 

printed  sta-      which  it  is  enacted,  «  That  it  shall  not  be  lawful  to  or  for  any 

"  sheriff, 
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"  sheriff,  under-sheriff,   bailiff  of  franchises  or  liberties,   nor  tutcs,  tliis  act 

for  any  of  their  or  either  of  their  officers,  ministers,  servants,  is  called 
"  bailiffs,  or  deputies,  nor  for  any  of  them,  by  reason  or  colour  *9  ^liz.;  but 
"  of  their  or  either  of  their  office  or  offices,  to  have,  receive,  or  ^^^^  roll  it  is 
•*  take  of  any  person  or  persons  whatsoever,  directly  or  indi-  the  a8tli,ancl 
•*  rectly,  for  the  serving  and  executing  of  any  extent  or  execu-  »o  ought  to  ho 
"  tion  upon  the  body,   lands,  goods,  or  chattels  of  any  person  ''^^'^^^[•.  ^f'*'* 
"  or  persons  whatsoever,  more  or  other  consideration  or  recom-  ^^j  thisob- 
*'  pence  than  in  this  present  act  is  and  shall  be  limited  and  ap-  servation  is 
**  })ointed,  which  shall  be  lawful  to  be  had,  received,  and  taken;  right,  because 
*'  that  is  to  say,  twelve  pence  of  and  for  every  twenty  shillings,  f^^  ^^^^  ^*1    . 
'  where  the  sum  exceedeth  not  one  hundred  pounds;  and  six-  in Tmodcrn 
"  pence  of  and  for  every  twenty  shillings,  being  over  and  above  case,  and 
**  the  said  sum  of  loo/.,  that  he  or  they  shall  so  levy  or  extend,  ^oxxuiX  to  be 
**  and  deliver  in  execution,  or  take  the  body  in  execution  for,  '^®  ^^^^'  ^^^ 
<*  by  virtue  and  force  of  any  such  extent  or  execution  whatso-  f^  is^provlded,' 
"  ever;  upon  pain  and  penalty  that  all  and  every  sheriff,  under-  «  That  this  act 
"  sheriff,   bailiff  of  franchises  and  liberties,   their  and  every  of  "shall  notex^ 
"  their  ministers,  servants,  officers,  bailiffs,  or  deputies,  which  "  ^M^^^n 
"  at  any  time  shall  directly  or  indirectly  do  the  contrary,  shalf  «  sheriff;  &c. 
'*  lose  and  forfeit  to  the  party  grieved  his  treble  damages ;  and  "  any  pound- 
"  shall  forfeit  the  sum  of  40/.  of  good  and  lawful  English  money  "  age.  for 
*'  for  every  time  that  he,  they,  or  any  of  them  shall  do  the  con-  *]  i^'j"°of!fny 
"  trary ;  tlie  one  moiety  thereof  to  be  to  our  sovereign  lady  the  ««  person  in 
"  queen,  her  heirs  and  successors ;  and  the  other  moiety  thereof  "  execution 
"  to  the  party  or  parties  that  will  sue  for  the  same  by  any  plaint,  "  "po"  ^"y 
"  action,  suit,  bill,  or  information,  wherein  no  cssoign,  wager  of  *,  [he^^ft  of 
"  law,  or  protection  shall  be  allowed.  «  any  sheriff; 

**  or  other 
**  officer  or  minister  of  the  crown,  upon  any  bail-bond  entered  into  for  the  appearance  of  any 
"  person  prosecuted,  either  for  any  duties  due  or  payable  to  his  majesty,  or  for  any  penalty 
"  niflicted  by  any  act  for  the  preventing  of  the  clandestine  running  or  receiving  anycustom- 
•'  able  or  prohibited  goods ;  or  in  any  case  where  the  sheriff;  &c.  would  not  be  entitled  to 
"  poundage  if  the  proceedings  were  or  had  been  carried  on  directly  in  the  name  of  the 
"  crown."] 

"  Provided  always.  That  this  act,  or  any  thing  therein  con- 
"  taincd,  shall  not  extend  to  any  fees  to  be  taken  or  had  for  any 
**  execution  within  any  city  or  town  corporate." 

In  the  construction  of  this  statute  the  following  points  have 
been  hold  en : 

[i.  That  under  this  statute,  the  sheriff  cannot  take  any  other  Woodgatev. 
charge  but  that  for  the  poundage.  Knatdibull, 

2.  That  an  action  lies  against  the  sheriff  for  the  penalty  though  Ibid. 
the  extortion  were  by  the  bailiff. 

3.  That  if  the  sheriff  levy  under  a  Ji,  fa.j  he  is  entitled  to  Alchinv. 
poundage,  though  the  parties  should  compromise  before  he  sells  Wells,  5  T.  R. 
any  of  the  goods.]  '♦7o* 

4.  That  though  the  words  of  the  statute  are,  that  it  shall  not  Moore,853.pl. 
be  lawful  for  the  sheriff  to  take  any  more,  or  greater  fee,  than  '/^^*   J***°^^y 
by  the  act  is  limited,  ijr,,  that  herein  by  implication  at  least,  if  adjudged. 
not  by  express  words,  a  right  is  given  the  sheriff  to  demand  those  Latcb°.  19. 

,  O  o  3  fees 
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Poph.  175.  fees  mentioned  in  the  statute ;  and,  consequently,  that  he  may,  as 
Palm.  400.  in  all  cases  wiiere  the  statute  creates  a  debt  or  duty,  (a)  maintain 
Salk.33i.S.P.  jjjj  action  of  debt  for  them:  [but  the  action  must  be  in  the  name 
S  Cro.  EHz.  of  the  sheriff,  and  not  of  the  bailiff.] 

23S.  a  T.  R.  155.  2  Str.  1262.  ||  And  he  may  maintain  this  action,  notwithstanding  the 
St.  43  G.  3.  c.  46.  §  5.  empowers  the  levying  of  the  poundage  under  the  execution  ;  for  this 
was  merely  a  boon  to  the  plaintiff,  and  does  not  var>-  the  rights  of  the  sheriff.  Rawstorne  v. 
Wilkinson  4  M.  &  S.  256.fl  (a)  But  he  cannot  take  a  bond  for  his  fees,  though  he  takes  it 
for  no  more  than  the  statute  allows,  and  bring  debt  on  that.  Winch.  51,  5a.  Cro.  Ja.  103. 
Cro.  Car.  286. 

Poph.  173.  5'  It  hath  been  adjudged,  that  the  sheriff  shall  have  a  shilling 

Welden  v.  j)er  pound  for  the  first  hundretl,  and  sixpence  ^^'  pound  for  every 
Vesey,  Hil.  other  pound  exceeding  a  hundred ;  and  not  sixpence  for  every 
L  ^T  '  8  P^"^^'^  where  the  whole  debt  happens  to  exceed  a  hundred  pound ; 
52.  Palni.'399,  for  by  this  construction  the  sheriff  would  have  less  where  the  debt 
400.  liendi.  was  1 99/.  than  if  it  were  but  100/.,  and  the  intention  of  the  sta- 
165.  Noy,  75.  ^,1^  yyj^g  ^Q  allow  sheriffs  such  reasonable  fees  as  would  encourage 
by  diree  ^  them  to  discharge  this  branch  of  their  duty  so  nuich  favour<}d  by 
judges  against  the  law,  with  vigour  and  success,  who  before  were  backward 
Cro.  J.  Cro.  and  intimidated,  by  reason  of  the  dangers  they  run  from  escapes, 
Car.  286-7.  ^f,^^  f,.oj^  engaging  herein  ;  and  therefore  it  has  been  holdcn  the 
BromleT  S.P.  "^^^^  reasonable  construction  to  allow  them  their  fees  in  propor- 
adjudgeJ.  tion  to  such  danger. 
Trin.'sCar.  i. 

I  Jones,  307.  S.  C.  adjudged  and  affirmed  on  a  writ  of  error.  Salk.  331,  S.P.  admitted  to  be 
law;  andvide  Cro.  Eliz.  263-4. 

Latch.  17, 18.  6.  It  hath  been  resolved,  on  tlie  proviso  of  the  said  statute, 
Poph.  173.  that  it  shall  not  extend  to  any  fees  to  be  taken  for  any  execution 
Pahn.  399,  within  any  city  or  town  corporate ;  that  this  must  be  intended 
Sheriff,  5^27.  °^  executions  on  judgments  given  in  those  courts ;  and  that  there- 
cow/.  Cro. Eliz.  fore  where  a  sheriff  executes  a  judgment  given  in  Westminster 
263, 264.  and  ^lall  in  a  city  or  town  corporate,  he  is  as  much  entitled  to  his 
V  Lo  k  ^M  d  ^^^^'  pursuant  to  this  statute,  as  if  the  execution  had  been  done 
97.  where  an  *'^  ^"7  P^^^  of  the  county  at  large;  for  herein  the  sheriff  runs  as 
action  of  debt  great  a  risque,  and  his  trouble  is  as  great.  But,  where  both  the 
was  brought  judgment  and  execution  are  within  a  limited  jurisdiction,  it  can- 
o^  the  palace  "^^  ^^  presumed  to  be  attended  with  equal  diiliculty ;  and  there- 
court  of  the  ^o^*^  ^^^^  proviso  in  the  statute  excludes  them. 
Bishop  of 

JRoehester  for  fees,  upon  execution  of  a  judgment  in  that  court,  pursuant  to  this  statute ;  nnd 
after  verdict  for  the  plaintif!',  the  judgment  was  staid,  although  it  was  objected,  that  the  proviso 
in  the  statute  could  not  extend  to  it,  being  neither  a  city  nor  town  con)orate  where  the  exe- 
cution was  made ;  nor  was  it  within  the  reason  thereof,  Iwcause  the  bishop's  jurisdiction  is  as 
large  as  his  diocese ;  and  the  reason  of  the  proviso,  that  no  execution  fees  should  be  taken 
in  cities  and  towns  corporate,  is  from  the  narrowness  of  those  jurisdictions,  which  rendcFS 
executions  in  them  more  easy  and  le§s  dangerous.    Salk.  ^^1.  S.  C  but  no  judgment. 

Latch.  19. 52.        7.  It  hath  been  resolved,  that  the  bailiff  of  {b)  a  liberty,  who 
Salk  *-^?*        ^.^ecutes  a  judgment  given  in  Westminster  Hall,  is  entitled  to  the 
Dalt.  "sheriff,    ^^^^\  within  the  words  and  meaning  of  the  statute  ;  and  not  the 
526.  S.P.  And  sheriff  of  the  county,  who  directs  his  precept  to  him. 
there  said, 

that  the  constant  practice  was  so;  and  Noy,  27.  Cooper  and  lies,  S.P.  adjudged,  for  he 
shall  answer  for  the  escape,  &c.  and  therefore  ought  to  }iav«  the  fce^.  {b)  So,  if  the  execution 

of 
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.1  a  juilgment  in  Westmimter  be  in  a  city,  which  is  ft  county  of  itself,  the  shcrilT  there  shall 
liave  his  full  fees,  for  he  is  the  proper  officer  to  the  courts  above.  Latch.  19.  Palm.  401. 
Dalt.527.    Cro.  Eliz.  263,  364. 

8.  It  seems  agreed,  that  if  a  sheriff  makes  an  extent^  and  before  Winch.  50, 51. 
the  liberate  a  now  sheriff  is  chosen,  the  new  sheriff  shall  have  the  P*^<^  ^^-^  ^- J* 
fees  appointed  by  the  statute.  ^^'^  Vi^^^' 

Stat.  3  Geo.  i.  c.  15.  J  9.,  whicli  directs  an  apportionment  of  the  fees  in  such  case  between  the 
precedent  and  subsequent  sheriff. 

9.  It  hath  been  resolved,  that  the  statute  docs  not  extend  to  Salk.331. 

real  executions,  such  as  habere  facias  seisinam^  ov  possessionem  (a).  Peacock  v. 

but  only  to  executions  in  personal  actions.     Also  it  is  said,  that  J^fT^l  1 

the  statute  docs  not  extend  to  executions  upon  sUitutes  merchant,  ,nay  take  fees 

recognizances,  <Jc.,  and  that  the  act  is  to  be  understood  of  cases  upon  the  exe- 

where  the  judgment  redditur  in  invitum^  and  not  by  the  voluntary  cution  of  these 

confession  of  the  party.  *  ^^^  ^^  ^^' 

^      J  3  G.  I.  c.  15. 

L16.  which  limits  the  sum,  and  directs  that  no  sheriff,  under-sheriff,  deputy-sheriff,  or  their 
liliffs,  or  the  bailiff  of  any  franchise  or  liberty,  by  reason  of  any  writ  of  habere  facias  pos' 
sessionem  atU  seisinam^  shall  take  above  is.  per  pound  of  the  yearly  value  of  any  manor,  &c. 
where  the  whole  exceeds  not  100/.  per  annnm^  and  6d.  only  for  every  20*.  above  such  yearly 
value.  And  by  8  Geo.  i.  c.  25.  $  5.  no  more  is  to  be  taken  on  an  extent  and  liberate, 
*  Certainly  the  sheriff  is  entitled  to  his  fees  on  a  judgment  by  confession. 

10.  That  for  executing  a  capias  utlagatutn^  or  for  a  warrant  to  Vildshire's 
execute  it,  or  for  a  return  of  it,  no  fee  is  due  to  the  sheriff,  be-  case,Hctl.5x. 
cause  this  is  at  the  suit  of  the  king.  g'^^*  fB?;tnI. 
283.  S.  P.     Ijin  the  case  of  Graham  v.  Gill,  1  M.  &  S.  204.  it  was  contended  that  in  an 
outlawry  in  a  civil  suit  the  sheriff  was  entitled  to  his  poundage ;  but  the  point  was  not  deter- 
mined, the  sheriff  having  no  title  to  poundage,  because  he  had  not  levied  the  money. (j 

11.  It  seems  to  have  been  resolved,  that  upon  a  capias  ad  Salk. 33 r. 
salisfacienduni,  the  sheriff  shall  have  his  fees  for  the  {b)  whole  [(*)  By  st. 
debt.     Also,  (c)  if  one  in  execution  dies,  and  a Jia'i facias  issues  I      °fh^\*hcf' 
against  his  goods,  the  sheriff  shall  have  his  fees  u\Ki\\  executing  riff  shall  not 
the ferifaciasy  for  his  trouble  was  as  great  as  at  first.  take  poundage 

for  executing 
any  ca.  sa.y  wliere  part  of  the  debt  hath  been  paid,  for  any  greater  sum  than  what  remains 
due  to  the  plaintitii  who  is  to  mark  the  same  on  the  back  of  the  writ,  and  the  sheriff,  &c. 
is  guilty  of  extortion,  and  shall  forfeit  to  the  party  grieved  treble  damages,  and  double  the 
sum  so  extorted,  and  also  aoo/.]  But  that  upon  executing  an  elegit  where  perhaps  the  land  is 
not  worth  40*.  it  is  unreasonable  that  the  shciiff  should  have  6^/.  for  every  pound  of  the  debt. 
Cro.  Ja.  103.  per  Curiamy  and  vide  Salk.  331.,  where,  by  Trebi/^  Ch.  J.  in  such  case  he  shall  have 

fees  according  to  the  sum  levied,  and  not  according  to  the  debt  recovered. But  this 

is  denied  by  Pnwel,  because  the  party  might  detain  the  land  till  he  was  satisfied  the  entire 
debt ;  and  the  plaintiff  is,  by  having  maJc  his  election,  barred  of  all  other  executions.. 
(c)  Vide  Skin.  363.  pi.  7. 

[By  St.  3  Geo.  i.  c.  15.  §  3.  Sheriffs  levying  debts,  ^^c.  (except 
post  fines)  due  to  the  crown,  by  process  of  the  pipe,  or  levaii 
facias^  shall  have  i2d.  per  pound  for  any  sum  not  exceeding  100/. 
levied,  and  6d.  for  every  205.  above  that  sum ;  and  on  process 
hyf,  fa,  and  extent,  shall  have  15.  6d.  per  pound  for  any  sum  not 
exceeding  100/.  levied;  and  is, per  pound  above  that  sum;  pro- 
vided they  answer  the  same  on  their  accounts  by  a  day  to  be 
fixed  by  warrant  of  the  barons. 
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Parker,  177. 
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By  §  13.  No  sheriff  or  other  person  employee!  in  levying,  &,€, 
debts  to  the  crown,  shall  take  any  fee  except  4c?.  only  for  an 
acquittance;  and  if  a  sheriff,  S^c.  demand  or  take  any  money  for 
executing,  or  forbearing  to  execute  such  process,  he  forfeits 
treble  damages  and  costs  to  the  party  aggrieved,  and  double  the 
sum  so  extorted ;  which  damages  and  penalties  shall  be  given  bv 
the  barons  of  the  Exchequer  in  such  summary  way  as  they  shall 
deem  proper;  provided  the  conviction  be  within  two  years  after 
the  oflfence  committed.  Nevertheless,  by  §  14.,  the  sheriff  may 
take  such  poundage  and  allowance  as  are  given  by  this  act,  and 
such  allowance  as  may  be  made  by  the  Treasury  or  Exchequer 
for  any  extraordinary  service  to  the  crown. 

The  sheriff  may  retain  poundage,  without  waiting  for  an  al- 
lowance of  it  in  his  account,  and  this  upon  an  extent  in  aid. 
And  his  right  to  poundage  may  be  determined  upon  motion. 

II  But,  where  the  sheriff  had  retained  his  poundage  out  of 
money  levied  by  him  upon  an  attachment  for  non-payment  of 
money,  the  court  directed  him  to  refund  it;  there  being  no 
practice  to  warrant  it;  and  they  referred  him  to  his  action  if  he 
supposed  himself  entitleil  to  it  under  the  statute  of  23  H.  6.  c.  9.II 

The  sherifl' hath  been  allowed  poundage  out  of  a  fine  (imposetl 
after  conviction  upon  an  indictment  of  battery  in  K.  B.,)  levied 
upon  fxji.fa, ;  for  the  barons  of  the  Exchequer  always  make  such 
allowance  after  monies  paid  there  by  the  clerk  of  the  crown.] 

[I  By  St.  57  G.  3.  c.  91.  the  justices  of  the  peace,  those  oi  Kent, 
and  Lancaster  at  their  annual  general  sessions  of  the  peace,  and 
those  of  Q\cTy  other  county,  riding,  division,  city,  town,  liberty, 
or  precinct  in  England  and  Wales  at  their  general  quarter 
sessions,  are  empowered  to  settle  a  table  of  fees  to  be  taken  by 
the  clerk  of  the  peace  in  their  respective  counties,  &c.  to  be  ap- 
})rovcd  by  the  justices  in  the  next  sessions,  and  then  laid  before 
the  judges  of  assize  or  the  justices  of  the  great  sessions  in  Wales^ 
who  may  ratify  and  confirm  tlie  table  so  made,  or  make  such 
alterations  therein  as  shall  appear  to  be  reasonable;  and  any 
clerk  of  the  })cace  demanding  or  taking  any  other  or  greater  fee 
or  allowance  than  shall  be  contained  in  such  table  shall  forfeit 
five  pounds.  || 


(Cj  At  what  Time  it  shall  be  said  to  be  due. 


T-J  ERE  also  we  must  observe,  that  it  is  extortion  for  an  officer 
to  take  his  fee  before  it  is  due  ;  and  therefore  (a)  where  an 
under-sherif!*  refused  to  execute  a  capias  ad  scHisfacicndinn  till  he 
had  his  fee,  the  court  held  that  the  plaintiff  might  bring  an 
action  against  him  for  not  doing  his  duty,  or  might  pay  him  his 
fees,  and  then  indict  him  for  {h)  extortion. 


Co.  Litt.  368. 
16  Co.  loa.  a. 
(a)  Salk.  330. 
\h)  So,  where 
on  a  motion 
that  an  under- 
sheriff  might 
attend  for  re- 

fusmg  to  execute  ?i  fieri  facias  till  his  shilling  an^pence  were  paid,  the  court  would  not  grant 
the  rule,  but  said  it  was  extortion,  for  which  he  might  be  indkted.    Salk.  331. 

If 
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If  a  habeas  corpus  ad  subjiciendum  be  directed  to  a  gaoler,  he  Kcb.  ^^^. 
must  bring  up  the  prisoner  although  Iiis  fees  were  not  paid  him  ; 
and  he  cannot  excuse  himself  of  the  contempt  of  the  court,  by 
alleging,  that  the  prisoner  did  not  tender  him  his  fees. 

Also,  it  is  no  excuse  for  not  obeying  a  writ  of  habeas  cotjrns  March,  89. 

adj'acietulum  4*  recipiendwuy  that  the  prisoner  did  not  tender  liim  Keb.  a8o. 

his  fees.  .  ,  x.\»^°"- ^78- 

but  Keb.  5  66.  ccm/* 

But,  if  the  gaoler  brings  up  the  prisoner  by  virtue  of  such  But  fbr  this 
habeas  cot'iniSy  the  court  will  not  turn  him  over  till  the  gaoler  be  ^^^  Row  Rep. 
paid  all  his  fees;  nor,  accorduig  to  some  opinions,  till  he  be  paid  ^^^*  ^^-  ^'^^ 
all  that  is  due  to  him  for  the  prisoner's  diet ;  for  that  a  gaoler  is  p?oir.'68  J^' 
not  compellable  to  find  his  prisoner  sustenance.  alio.  Abr.  ja. 

a  Jones,  178. 

If  a  person  pleads  his  pardon,  the  judges  may  insist  on  the  Fitx.  Coron. 
usual  fee  of  gloves  to  themselves  and  officers,  before  they  a94'  4  E.  4. 
allow  it.  i°^-     P'*^^ 

de  pace,  88.  a. 
Kelinge,  2$,    a  Jon.  56.    Sid.  45  a. 

If  an  erroneous  writ  be  delivered  to  the  sheriff,  and  he  ex-  Salk.  33a. 
ecutes  it,  he  shall  have  his  fees,  though  the  writ  be  erroneous,     ^a^le  v.  Plum- 

mer,  i  Salk. 
333.  Alchin  v.  Wills,  5  T.  R.  470.    Rawstoue  v.  Wilkinson,  4  M  &  S.  ^$6. 

It  seems  to  be  laid  down  in   the  old  books  as  a  distinction,  Poph.  176. 
that  upon  an  extent  of  land  upon  a  statute,  the  sheriff  is  to  have  Winch.  51. 
his  fees,  so  much  p^r  pound,  according  to  the  statute  immedi-  S.P.  and  there 
ately  ;  but  that  upon  an  degit  he  is  not  to  have  them  {a)  till  the  sheriff* cannot 
liberate.  take  his  salary, 

appointed  by 
the  statute,  till  a  complete  execution,  viz.  till  the  liberate;  for  the  words  of  the  statute  are 
ill  the  nt'sative,  and  do  not  establish  the  fees,  but  only  tolerate  them,  (a)  And  therefore  if 
till  I  (.iiu/te  sue  an  extent,  and  then  refuse  to  sue  the  liberate,  to  the  intent  to  defraud  the 
ihtnli  ol  his  fees,  the  sheriff"  may  have  his  remedy  by  action  on  the  case.  Winch.  51. /vr 
Hobart, 

But,  where  the  sheriff,  having  executed  an  elegit^  brought  an  Tyson  v. 
action   of  debt  for  his  fees;  and   it  was  objected,  that   this  was  Pa^e,  i  Salk, 
not  within  the  statute,  the  execution  not  being  complete,  for  the  ^^'    *  ^^' 
})laintiff  could   not   enter,  but  must  bring  his  ejectment ;  it  was     *J^*'*^** 
holden  by  Holt,  that  there  was  the  same  reason  for  fees  for  exe- 
cuting an  elegit  as  an  extent ;  for  upon  an  elegit  the  sheriff  re- 
turns, that  he  has  taken  an  inquisition,  extended  the  lands,  and 
delivered  them  to  the  plaintiff;  and  that  there  is  a  liba-ate  in  the 
body  of  the  writ  of  elegit,  on  the  return  of  which  the  plaintiff 
may  enter.     For  by  the  return  he  becomes  tenant  by  elegit,  and 
may  maintain  an  ejectment,  and   assign  his  interest   upon  the 
land ;  but   the  defendant's  continuing  in  possession  after  the  re- 
turn of  the  writ  turns  the  plaintiff's  estate  to  a  right,  and  there- 
fore he  must  enter  to  assign.     And  his  being  put  to  an  ejectment 
is  no  reason,  for  in  case  of  an  extent  upon  a  statute,  where  the 
libei'ate  is  distinct,  he  cannot  enter  by  force.     It  is  true  he  may 
without  force,  and  so  he  may  here.  And  Powell  said,  that  extent 
generally  is  the  word  pf  the  statute  28  Eliz,  c.  4.,  and  that  an 

extent 
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extent  upon  an  elegit  was  an  extent  within  the  statute,  as  well  as 
an  extent  upon  a  statute. 


(D)  In  what  Court  Fees  are  to  be  recovered. 

Lord  Rane-  A  SOLICITOR  in  Chancery  may  exhibit  his  bill  for  his  fees 
lagh  V.  Thorn-  -^^  for  business  done  in  that  court ;  and  so  he  may  where  the 
hill.  Vern.  byginess  is  done  in  another  court,  if  it  relates  to  another  demand 
C?  in.S.C.    the  plaintiff  makes  in  Chancery. 

jilt  would  _  ^     ^ 

seem,  that  a  clerk  in  court  may  sue  a  solicitor  by  bill  in  equity,  for  an  account  of  their 
dealings  and  transactions  in  that  relation.  Such  has  certainly  been  understood  to  be  the 
practice;  and  where  to  a  bill  by  a  clerk  in  court  against  a  solicitor,  for  payment  of  a  certain 
sum,  stated  as  the  amount  of  the  plaintiff's  bill  for  fees  and  disbursements,  there  was  a  de- 
murrer to  the  relief  for  want  of  equity,  Lord  Eldon  thought  himself  fully  authorized  to  over- 
rule the  demurrer.  Barker  v.  Dacie,  6  Ves.  68i.  But,  where  the  bill  has  been  exhibitcti  by 
a  stranger,  as  by  the  executrix  of  a  solicitor  for  business  done  by  the  testator,  tlie  demurrer 
has  been  allowed.    Parry  v.  Owen,  Ambl.  109.    3  Atk.  740.  S.  C.j| 


Vide  3  Leon. 
a68     %  Ko. 


But  it  hath  been  holden,   that  chancel  lours,  rc^ristrars,  and 
proctors,  who  are  officers  of  temporal  profit,  and  whose  fees  do 


Rep.59-^^^-  not  relate  to  the  jurisdiction  of  the  spiritual  court,  cannot  sue 
615.     3  Keb. 


for  them  in  the  spiritual  court. 


303.441-516. 
4  Mod.  254. 
Uep.  18.  pi.  II. 

Salk.  333. 
Ballard  v. 
Gerrard. 


5   Mod.  242.     10  Mod.  a6i.  440.     la  Mod.  583.    Lord  Raym.  703. 
So,  parish  clerks,  a  Str.  1108.  and  apparitors,  Dougl.  6a9. 


Com. 


Salk.  330. 
Goslin  V.  El- 
lison. 


Hil.  5  Ann. 
Dean  and 
Chapter  of 
Exeter  v. 
Drue.     Salk. 
334.  S.C. 


As,  where  the  registrar  in  the  ecclesiastical  court  libelled  there 
for  45.  6d,  for  his  fees,  and  proceeded  to  excommunication ;  and 
the  defendant  suggested,  that  the  office  of  registrar  was  a  tem- 
poral office,  and  a  freehold,  and  moved  for  a  prohibition,  which 
was  granted ;  for  the  court  hath  no  power  to  compel  the  party 
to  pay  fees  to  their  officers,  but  they  must  bring  their  quantum 
meruit ,-  or  if  the  office  be  a  freehold,  they  may  bring  an  assise, 
for  the  denial  of  just  fees  is  a  disseisin ;  although  it  was  objected, 
that  this  case  differed  from  that  of  a  proctor,  because  the  registrar 
is  a  mere  officer  of  the  court,  and  the  court  may  appoint  a  rea- 
sonable fee  to  the  officers  that  attend  them. 

So,  a  prohibition  was  granted  to  stay  a  suit  in  the  archdeacon 
of  IJtchficUrs  court,  against  churchwardens  for  a  fee  for  swear- 
ing them  and  taking  their  presentments,  because  no  fees  could  bo 
due  but  by  custom,  or  for  work  done,  in  which  case  a  quantum 
meruit  lay. 

Again,  the  dean  and  chapter  of  the  cathedral  church  of  Exeter-, 
having  the  freehold  and  inheritance  of  the  said  church,  had  by 
prescription  10/.  for  every  corpse  that  was  buried  in  the  said 
church ;  and  the  defendant's  testator  being  buried  there,  without 
their  licence,  the  defendant  refused  to  pay  the  10/.,  for  which 
they  sued  him  in  the  ecclesiastical  court :  On  shewing  cause  why 
a  prohibition  should  not  go,  it  was  urged,  that  none  can  prescribe 
to  have  a  burying-place  in  a  cathedral  church,  for  the  parishion- 
ers have  nothing  to  do  with  it,  nor  pay  any  tithes  to  it ;  but  in  the 

parish 
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parish  cluirch  to  which  ihcy  pay  tithes  ami  other  duties,  there 
such  a  prescription  may  be  good,  and  in  the  church-yard  they 
have  a  right  to  be  buried  without  any  prescription.  But  the 
)urt  hcUi,  admitting  that  no  person  could  prescribe  to  bury  ii% 
a  ciuhcdral  church,  and  admitting  that  this  fee,  Hke  that  of  20/. 
which  is  usually  paid  for  burying  in  the  cathedral  church  of  IFest- 
minster^  is  reasonable,  yet  it  is  not  of  spiritual  cognizance,  but 
is  in  nature  of  a  hcence,  on  which  a  quantum  meruit  may  be 
brought,  and  the  constant  usage  to  pay  so  much  given  iii  evi- 
dence; and  therefore  the  prohibition  was  granted. 


FELONY, 


\X7H0EVER  becomes  infamous  by  the  commission  of  a  Spclni.  Glcta, 
crime  which  subjects  him  to  a  capital  punishment,  is  said  f'^rbo  fdonia, 
to  be  guilty  of  felony;  which  ex  vi  terminr,  says  my  L#ord  Coke,  rs^r  vvm  *^''' 
sign'iCws  (juwUibel  crimen  Jelleo  animo  peiyetratum,  and  can  be  Blackttmc 
expressed  by  no  periphrasis  or  word  equivalent,  without  the  word  defines  felony 
felonice.  to  be  an  of- 

fence  which 
occasions  a  total  forfeiture  of  either  lands,  or  goods,  or  both,  at  the  common  law;  and  to 
Mfhich  capital  or  other  nunishracnt  may  be  suneradded,  according  to  the  degree  of  guilt.  4  BI. 
Coinm.  95.  He]|therefore  derives  the  word  felony  from  the  Saxon  peo,  or  peoh,  fee,  or  feud ; 
and  the  German  lor,  price,  as  being  a  crime  punishable  with  the  loss  of  the  feud  or  benefice. 
Ibid.  But,  as  in  i^etit  larceny,  the  lands  are  not  liable  to  escheat ;  and  petit  larceny  hath  al- 
ways been  ranked  among  felonies;  a  later  writer  seems  inclined  to  derive  it  from  paelen,  in 
the  sense  of  offending,  a  Wooddes.  510.  It  is  to  be  observed,  that  the  Saxon  peo,  or  Feoh, 
in  its  primitive  sense,  signified  money  or  goods ;  that  is,  in  a  translated  sense,  an  inherit- 
ance or  feud.    Lye's  Sax.  Diet.  voc.  Feo.     Spelm.  Gloss,  ubi  supr.] 

Felony  is  included  in  (a)  high  treason,  murder,  robbery,  burg-  (a)  And  con- 

lary,  rape,  sodomy,  Sfc.,  but  for  these  we  shall  refer  to  their  scquently  a 

jiropcr  heads,  and  in  this  place  chiefly  consider  it  as  a  violation  f^y  j"sdiarces 

of  a  man's  property,  known  by  the  name  of  larceny.  an  indicunent 

of  high  treason,  if  it  wants  the  word  proditorie.    H.  P.  C.  11.    3  Inst.  151.  i  Hawk.  P.  C. 
c.  25.     §  I. 

For  the  better  understanding  whereof  we  shall  consider, 

(A)  Of  what  Nature  the  Things  taken    must  be,  to 

constitute  the  Offence  Felony. 

(B)  How  far  the  Goods  ought  to  belong  to  another. 

(C)  What  shall  be  said  to  be  a  felonious  and  fraudu- 

lent Taking. 

(D)  What 
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(D)  What  shall  be  said  to  be  a  carrying  away. 

(E)  By  whom  the  Offence  may  be  committed. 

(F)  Of  what  Value  the  Goods  must  be  :  and  herein 

of  the  Difference   between   Grand   and   Petit 
Larceny. 

(G)  Where  the  Offender  is  or  is  not  excluded   his 

Clergy. 

(H)  Where  the  Offender  is  to  be  transported. 


(A)  Of  what  nature  the  Things  taken  must  be,  to 
constitute  the  Offence  Felony. 

ILJERE  it  may  be  proper  to  take  notice,  that  in  the  times  of 
the  military  tenures  every  tenant  was  obliged  to  attend  in 
the  camp ;  and  there  being  no  provision  made  out  of  the  publick 
stock  for  them,  as  there  is  now-a-days  for  our  mercenary  jjoI- 
diery,  it  was  necessary  for  every  freeman  to  cari^  with  him  his 
own  provision;  which  induced  the  necessity  of  a  very  severe  and 
rigid  justice  upon  all  persons  who  should  violate  any  man's  pro- 
perty ;  otherwise  camps  would  have  been  scefies  of  intolerable 
violence,  and  every  man  would  have  perished  by  his  neighbour's 
sword,  and  not  by  his  enemies.  Hence  was  learned  the  insti- 
tution of  punishing  theft  by  death,  and  thence  derived  into  the 
civil  state,  which  consisting  of  the  same  orders  and  conditions  of 
men,  it  was  necessary  that  the  same  measures  of  justice  should 
be  used  both  at  home  and  in  the  camp;  for  they  could  not  un- 
derstand that  a  freeman  should  be  punished  otherwise  in  the 
camp  than  in  the  civil  state,  as  they  thought  justice  was  the  same, 
and  could  not  alter  with  the  distinction  of  countries  and  places; 
and  therefore  it  is  that  in  this  punishment  our  law  <liflcrs  from 
(a)  S.P.  C.  the  {a)  Roman  and  Mosaick  laws,  which  only  oblige  those  sort 
a5.  SeeExod.  of  offenders  to  the  restitution  of  four-fold;  and  custom  hath 
**•  approved  the  method ;  for  should  we  admit  a  restitution  from 

such  profligate  offenders,  we  should  have  no  end  of  rapine  and 
violence. 
(5)  1  a  Ass.  3  i.  Hence  we  have  the  reason  of  the  distinction  between  real 
Bro.Coron.77.  ^jjjj  personal  property,  and  why  our  law  does  not  punish  the 
18H.8.  a.*  stealing  (6)  of  corn  or  grass  growing,  or  apples  on  a  tree,  or 
S. P.C.aj.b.  [c)  lead  on  a  church  or  house  with  death;  because  these  never 
Mod. 89.  came  under  the  camp  discipline;  and  therefore  it  was  notneces- 

Keb  8^'         ^^^^  ^^  guard  this  sort  of  property  with  such  sanguinary  laws. 
Vent.  187/       where  the  redress  might  be  by  a  civil  action. 

(c)  But  now  by  the  4  Geo.  a.  c.  32.  every  person  who  shall  steal  or  rip,  cut  or  break,  with  in- 
tent to  steal,  any  lead,  iron  bar,  iron  gate,  iron  palisadoe,  or  iron  rail  whatsoever,  being 
fixed  to  any  dwelling-house,  out-house,  coach-house,  stable,  or  other  building  used  or  occu- 
pied 
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pied  with  such  dweinng-house,  or  thereunto  belonging,  or  to  any  other  building  whatsoever ; 
or  fixed  in  any  garden,  orchard,  court-yard,  fence,  or  outlet  belonging  to  any  dwelling-house, 
or  other  building,  shall  be  deemed  and  construed  to  be  guilty  of  felony ;  and  the  court,  before 
whom  such  persons  shall  be  tried,  shall  and  hereby  have  power  to  transport  such  felons  for 
seven  years;  as  also  such  persons  who  shall  be  aiding,  abetting,  or  assisting  in  stealing,  &c., 
or  who  shall  buy  or  receive  any  such  lead,  &c.  knowing  the  same  to  be  stolen.  [By  ai  G.  3. 
c.  68.,  "  Whoever  shall  rip,  cut,  break,  or  remove,  with  intent  to  steal  any  copper,  brass, 
"  bell-metal,  utensil,  or  fixture,  being  fixed  to  any  dwelling  house,  out-house,  coach-house, 
"  stable,  or  other  building  used  or  occupied  with  such  dwelling-house,  or  thereunto  belong- 
**  ing,  or  to  any  other  building  whatsoever,  or  fixed  in  any  garden,  orchard,  court-yard,  fence, 
"  or  outlet  belonging  to  any  dwelling-house  or  other  building,  or  any  iron  rails  or  fencing  set 
"  up,  or  fixed  in  any  square,  court,  or  other  place,  (such  person  havin«;  no  title  or  claim  of 
"  title  thereto);  or  whoever  shall  be  aiding,  abettine,  or  assisting  therein,  or  shall  knowingly 

"  ' nr  receive   the  same,  although  the  principal  felon  hath  not  been  convicted  of  stealing 

ime,  shall  be  guilty  of  felony,  &c."]    By  15  G.  a.  c.  10.  steaUng  black  lead  in  the  mine 

But,  if  they  are  severed  from  the  freehold,  whether  by  the  Vent.  187. 
owner,  or  even  by  the  thief  himself,  if  he  sever  them  at  one  iHawk.  P.C. 
time,  and  then  come  again  at  another  time  and  take  them,  it  ^'  ^^'  ^  *'* 
is  felony. 

If  a  man  take  away  a  box  of  charters,  tliis  is  not  felony,  be-  3  Inst.  109. 
cause  they  are  the  muniments  of  the  freehold,  and  relate  to  the  ^•^•^•^^* 
estate  at  home,  and  not  to  the  provisions  that  were  used  in  ^j^sjon^osS- 
supplying  the  camp  abroad.  tie  boundaries. 

R.  v.  Westbert,  a  Str.  1133- II 

But  it  is  said,  in  (a)  Hale,  to  be  felony  to  take  away  an  obliga-  (a)  U.  P.  C.  67. 
tion  for  money.  And  the  reason  hereof  may  be,  because  securities 
might  be  taken  to  answer  money  at  the  camp  from  a  neighbour- 
ing freeholder ;  and  therefore  there  was  the  same  reason  they 
should  be  within  this  provision,  as  that  other  chattels  should  be 
protected  by  the  obligation,  being  ecpially  valuable. 

But  per  Haxvhns,  the  things  taken  ought  to  have  some  worth  i  Hawk. P.C. 
in  themselves,  and  not  to  derive  their  whole  value  from  the  rela-  c.  33.  $aj., for 
tion  they  bear  to  some  other  thing,  which  cannot  be  stolen,  as  ^j^^j  j^  p  q 
paper  or  parchment,  on  which  are  written  assurances  concerning  66,  67. 
lands,  or  obligations,  or  covenants,  or  other  securities  for  a  debt  3  Inst.  109. 
or  other  chose  in  action.     And  the  reason,  he  says,  wherefore  ^^^'  g^p^^ 
there  can  be  no  felony  in  taking  away  any  such  things,  seems  to  ^^f  ^  '  corJn. 
be,  because  generally  speaking  they,  being  of  no  manner  of  use  27. 
to  any  but  the  owner,  are  not  supposed  to  be  so  much  in  danger 
of  being  stolen,  and  therefore,  need  not  be  provided  for  in  so 
strict  a  manner  as  those  things  which  are  of  a  known  price,  and 
every  body's  money.     And  for  the  like  reason,  it  is  no  felony  to 
take  away  a  villein  or  an  infant  in  ward. 

II  By  8*H.  6.  c.  12.  §  3.  it  is  ordered,  that  "  if  any  record  or 
"  parcel  of  the  same,  writ,  return,  panel,  process,  or  warrant  of 
"  attorney,  in  the  king's  courts  of  Chancery,  Exchequer,  of  the 
"  one  Bench  or  the  other,  or  in  his  Treasury,  be  willingly  stolen, 
"  taken  away,  withdrawn,  or  avoided  by  any  clerk,  or  by  other 
**  person,  by  means  whereof  any  judgment  shall  be  reversed, 
"  that  such  stealer,  takcr-away,  withdrawer,  and  avoider,  their 
"  procurators,  counseliours,  and  abettors,  thereof  indicted,  and 
"  by  process  thereupon  made,  thereof  duly  convict  by  their  own 

confession, 
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"  confession,  or  by  inquest  to  be  taken  of  lawful  men,  whereof 
"  the  one  half  shall  be  of  any  court  of  the  same  courts,  and  the 
"  other  half  of  other,  shall  be  adjudged  for  felons,  and  incur  the 
"  pain  of  felony  :  and  that  the  judges  of  the  said  court,  of  the 
"  one  Bench  or  the  other,  shall  have  power  to  hear  and  deter- 
"  mine  such  defaults  before  them,  and  thereof  to  make  punish- 
"  ment  as  before  is  said." 
(a)  Made  per-  By  the  (a)  2  Geo.  2.  c.  25.  it  is  enacted,  "  That  if  any  per- 
petual by  «  son  or  persons  shall  steal,  or  take  by  robbery,  any  Exchequer 
G. I.e.  18.  ((  QY^QYS  or  tallies,  or  other  orders,  entitling  any  other  person 
c^aL  If  any  "  °^  persons  to  any  annuity  or  share  in  any  parliamentary  fund, 
person  or  per-  "  or  any  Exchequer  bills.  Bank  notes.  South  Sea  bonds,  East 
sons  shall  «  Jjidta  bonds,  dividend  warrants  of  the  Bank,  South  Sea  Com- 
falsely^make^^  «  pany.  East  Lidia  Company,  or  any  other  company,  society, 
counterfeit,'  or  "  or  corporation,  bills  of  exchange,  navy  bills  or  debentures, 
cause  or  pro-  "  goldsmiths'  notes  for  payment  of  money,  or  other  bonds  or 
cure  to  be  a  warrants,  bills  or  promissory  notes  for  the  payment  of  any 
^isely  "la  c,  jj  money,  being  the  property  of  any  other  person  or  jicrsons,  or 
ceptance  of  "  of  any  corporation,  notwithstanding  any  of  the  said  particu- 
any  bill  of  ex-  "  lars  are  termed  in  law  a  chose  in  action^  it  shall  be  deemed 
change,  or  the  «  ^nd  construed  to  be  felony,  of  the  same  nature  and  in  the 
DrincipaUum  "  ^^"^^  degree,  and  with  or  without  the  benefit  of  the  clergy, 
ofanyac-  "  '"  the  same  manner  as  it  would  have  been,  if  the  offender 
countable  re-  "  had  stolen  or  taken  by  robbery  any  other  goods  of  like  value 
ceiptforany  c(  ^j^h  the  money  due  on  such  orders,  tallies,  bills,  bonds, 
mher  scc'uri'tv  "  warrants,  debentures,  or  notes,  or  secured  thereby,  and  re- 
fer payment  "  maining  unsatisfied ;  and  such  offender  shall  suffer  such  punish- 
of  money;  or  «<  ment,  as  he  or  she  should  or  might  have  done,  if  he  or  she 
any  warrant  tc  jjad  stolen  other  goods  of  the  like  value  with  the  money  due 
navment  of  "  ^"  ^^^^  orders,  tallies,  bonds,  bills,  warrants,  debentures,  or 
money,  or  de-  "  notes,  respectively,  or  secured  thereby,  and  remaining  un- 
livery of           «  satisfied." 

goods,  with 

intention  to  defraud  any  person  whatsoever ;  or  utter,  or  publish  as  true,  any  false,  altered, 
forged  or  counterfeited  acceptance  of  any  bill  of  exchange,  &c.  with  intention  to  defraud, 
knowing  the  same  to  be  false,  &c.  he  or  they  shall  be  guilty  of  felony  without  benefit  of  clcrg\ . 

[And  by  5  Geo.  3.  c.  25.  §  17.  and  7  Geo.  3.  c.  50.  §  2. 
<*  Whoever  shall  rob  any  mail  in  which  letters  are  sent  or  con- 
"  veyed  by  the  post,  of  any  letter,  packet,  or  bag  of  letters,  or 
**  shall  steal  and  take  from  any  such  mail,  or  from  any  bag  of 
*'  letters  sent  or  conveyed  by  the  post,  or  from  or  out  of  any 
"  post-office,  or  house  or  place  for  the  receipt  or  delivery  of 
*'  letters  or  packets  sent,  or  to  be  sent  by  the  post,  any  letter  or 
"  packet,  although  such  robbery^  stealing,  or  taking  shall  not 
"  appear  or  be  proved  to  be  a  taking  from  the  person,  or  upon 
"the  king's  highway,  or  to  be  a  robbery  committed  in  any 
*'  dwelling-house,  or  any  coach-house,  stable,  barn,  or  any  out- 
"  house  belonging  to  a  dwelling-house ;  and  although  it  should 
*'  not  appear  that  any  persons  were  put  in  fear  by  such  robbery, 
"  stealing,  or  taking,  yet  such  offenders  shall  be  deemed  guilty 
"  of  felony,  and  sufier  dejjth  without  the  benefit  of  clergy."] 

7  It 
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It  is  also  from  the  strict  discipline  that  was  observed  in  the  iiP.C.66. 
camp,  that  the  distinction  is  raised  concerning  beasts  that  are  ?  ^^'^^' 
fei'(C  natur(C ;  for  those  that  arc  for  the  provision  of  man,  when  *^roni.  ^6 
reclaimed,  are  within  the  protection  of  the  law,  and  it  is  felony  Dalt.  V.  103. 
to  steal  them,  because  they  answered  the  use  of  the  camp  for  3  Inst.  109. 
their  necessary  food  and   sustentation  ;  but  dogs,   cats,   bears.  Hawk.  P.  C. 
foxes,  monkeys,  ferrets,  and  the  like,    that  are  not  used  for  ^•33'$»3- 
provision,  may  be  stolen  without  any  danger  of  death,  for  they 
are  not  within  the  inconvenieucy  for  which  the  law  was  pro- 
vided. 

But  to  steal  hawks  reclaimed  is  felony,  {a)  because  they  were  3  Inst  100. 
used  for  the  entertainment  of  noble  and  generous  persons,  and  i^)  And  this  is 
were  carried  into  the  camp  for  diversion  there;  and  therefore  fyi^nT by* 
were  construed  within  the  same  provision.  37  E.  3.  c.  19. 

Wherever  it  is  felony  to  steal  beasts,  it  is  so  in  relation  to  the  3  Inst.  109. 

ih)  young  of  such  beasts,  because  they  by  right  of  accession  fol-  JJ-^-^-.^?- 
1       *i  !•♦•         r.i      1  J    J     ti  (A)  But  It  IS 

low  the  condition  ot  the  dams.  J^^^  felony  to 

steal  eggs  of  swans  and  hawks,  but  a  particular  punishment  is  prescribed  by  the  statute  ii  H.  7. 
c.  17.     H.P.C.68. 

(B)  How  far  the  Goods  ought  to  belong  to  another. 


'  goods,  whereof  no  one  had  a  property  at  the  3  I>«t.  109. 
be  felony ;  and  therefore  he  who  takes  away  S*  ^j^  p  J^ 


n"HE  taking  of 

time,  cannot  be  Iclony ;  ana  tnereiore  nc  wno  lanes  away  HawkrRC. 
treasure  trove,  or  a  wreck,  *  waif,  or  stray,  before  they  have  l)een  ^  ^^  '^  ^^' 
seised  by  the  persons  who  have  a  right  thereto,  shall  only  be  ♦  piundering 
punished  by  fine,  ^c.  'oocTZ'^r 

beating,  &c.  with  intent  to  kill,  or  otherwise  obstructing  the  escape  of  any  person  from  such 
ship,  or  putting  out  false  lights,  with  intent  to  bring  any  ship  into  danger,  felony  without 
benefit  of  clergj.    a6  G.  a.  c.  19. 

If  one  takes  fish  in  a  river,  or  other  great  water,  wherein  Owen,  20. 
they  are  at  their  natural  liberty,  he  is  not  guilty  of  felony  ;  but  ^'p^p°9- 
he  who  takes  them  out  of  a  trunk  or  pond  is  guilty  of  felony,     '    '    '^'^' 
because  being  thus  secured,  the  party  hath  the  full  dominion  of 
them. 

And  for  this  reason  there  can  be  no  doubt  but  that  the  taking  H.  P.  C.  68. 
of  domestick  beasts,    as  horses,    mares,    colts,  SfC,   or  of  any  3  Inst.  109^ 
creatures  whatsoever,  which  are  domitce  naturcc,  and  fit  for  food,    ^^  '•    *  ^' 
as  ducks,  hens,  geese,  turkies,  peacocks,  or  their  eggs,  or  young 
ones,  is  felony. 

But  a  man  cannot  commit  a  felony  by  taking  (c)  deer,   hare.  Hawk.  P.  C. 
or  conies  in  a  forest,  chase,  or  warren,  or  old  pigeons  being  out  ^\33;  J»6. 
of  the  house.  L%[ti'o  an 

act  for  the  more  effectual  discovery  and  punishment  of  deer  stealers  ;  and  5  Geo.  i.  c  15.  an 
act  by  which  such  offenders  are  liable  to  transportation;  and  ^  Geo.  i.  c.  22.  commonly  called 
the  Black  Act,  made  perpetual  by  31  Geo.  2.  c.  42.  }  2.  by  which  persons  going  armed,  having 
their  faces  blacked,  or  dis^ised,  and  hunting  deer,  robbing  any  warren,  fish-pond,  &c.  are  guilty 
of  felony,  and  excluded  tne  benefit  of  their  clerg}-. 

But  a  person,  who  takes  any  other  creatures,  though  fercB  3  Inst.  109. 

naturcSy  7  Co.  17. 


576  FELONY. 

H.  P.  C.  86.       natiira,  if  they  be  fit  for  food,  and  reduced  to  lameness,  and 

Hawk.  P. C.      known  by  him  to  be  so,  is  guilty  of  felony:  also,  by  the  better 

C.33.  $a6.        opinion,  it  is  felony  to  steal  wild  pigeons  in  a  dove-house  shut 

up,  or  hares  or  deer  in  a  house,  or  even  in  a  park,  inclosed  in 

such  a  manner,  that  the  owner  may  take  them   whenever  he 

pleases,  without  the  least  danger  of  their  escaping;  in  which 

case  they  are  as  much  in  his  power  as  fish  in  a  pond,  or  young 

pigeons  or  hawks  in  a  nest,  Sfc,  the  taking  of  which  seems  agreed 

to  be  felony. 

Hal.  P.C.68.        Also,  the  taking  away  of  swans  marked  or  pinioned,  or  those 

Hawk.  P.  C.      which   are  unmarked,   if  kept  in  a  pond  or  private  river,    is 

c^33'§^7'        felony. 

Hawk.  P.  C.  Also,  it  is  said,  that  there  may  be  felony  in  taking  goods,  tlie 

c.  33'  §  ^9'        owner  whereof  is  unknown  ;  in  which  case  the  king  sliall  have 

and  several        ^j^g  goods,   and  the  offender  shall   be  indicted  for  taking  bona 

there* eked.       cujusdam  hominis  ignoii.     And  it  seems  that,  in  some  cases,  the 

See  too  Hick-   law  will  rather  feign  a  property,  where  in  strictness  there  is 

man's  case,       none,  than  suffer  an  offender  to  escape ;  and  therefore  it  is  said, 

rth^d'V^f*  "  ^^^^  ^^  ^^^  takes  away  the  goods  of  a  chapel,  or  abbey,  in  time 

Hawk.  P.  C.      ^^  vacation,  may  be  indicted  in  the  first  case  for  stealing  bona 

Append,  first,    capellcc,  being  in  the  custody  of  such  and  such  ;  and  in  the  second, 

Sect.  13.  note,  for  stealing  bona  domiis  Sf  ecclesice^  Src,  and  a  fortiori  therefore  it 

follows,  that  he  who  steals  goods  belonging  to  a  parish  church 

may  be  indicted  for  stealing  bona  parochianormn.     And  it  hath 

been  adjudged,  that  he  who  takes  off  a  shroud  from  a  dead 

corpse  may  be  indicted,  as  having  stolen  it  from  him  who  was 

the  owner  thereof  when  it  was  put  on,  for  a  dead  man  can  have 

no  property. 

Cro.  Eliz.  536.       There  is  also  a  special  case,  in  which  a  man  may  be  guilty  of 

Moor,  pi.  981.   felony  in  stealing  goods,  the  absolute  property  whereof  is  in  him- 

70-        self;  as  where  one,  who  has  delivered  goods  to  a  carrier  or 

taylor,  Sfc^  afterwards,  with  an  intent  to  charge  such  carrier  or 

taylor,  fraudulently  and  secretly  takes  them  away. 


(C)  What  shall  be  said  to  be  a  felonious  and  fraudulent 

Taking. 

Keling,  24.  'T'O  constitute  an  offence  felony,  it  is  not  sufficient  that  there 
H^if^p^r  ^^  ^  fraud  and  {a)  intent  to  steal,  unless  there  be  also  a 

cTI.    (a)  But  ^^l^^"g>  f*°^  ^1  felony  includes  trespass,  and  every  indictment  for 
the  bare  inten-  larceny  must  have  both  the  words  cepit  Sf  asjjortavit ;  and  there- 
tion  to  commit  fore  if  there  be  no  trespass  in  taking  the  goods,  tliere  can  be  no 
was  holden  so   felony  in  carrying  them  away. 
very  criminal,  ''  •'     o  j 

that  at  common  law  it  was  punishable  as  felony,  when  it  missed  its  effect  through  some  accident, 
no  way  lessening  the  guilt  of  the  offender.  S.  P.  C.  17.  And  though  at  this  day  felony  shall 
not  be  imputed  to  a  bare  intention  to  commit  it ;  yet  the  pirty  may  be  severely  fined  for  such 
an  intention.  Lev.  46.  Sid.  23.  5  Mod.  206.  and  by  a  statute  7  Geo.  a.  c.  a i.  an  assault  with 
an  intent  to  rob  is  felony,  and  punishable  by  transportation  for  seven  years. 

3  Inst.  103.  Therefore  if  a  person  finds  goods,  and  converts  them  to  his 

H.P.C.61.      own  use  ajiimofurandi^  yet  he  is  not  guilty  of  felony. 

So, 
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So,  if  a  person  who  has  a  limited  property  in  the  goods,  as,  S.P.C.15.  a. 
one  who  has  goods  dch*vere<l  to  him  to  keep ;  a  carrier  who  has  3  I»»t.  108. 
a  box  delivered  to  him  to  carry  to  a  certain  phice;  or  a  taylor 
who  has  cloth  delivered  to  him  to  make  into  a  suit  of  clothes; 
for  here  the  party  injured  must  seek  redress  by  civil  action,  and 
must  abide  the  folly  of  In's  own  act  in  placing  confidence  in  the 
person  who  was  guilty  of  the  breach  of  trust. 

But,  though  if  I  send  a  box  to  the  carrier,  and  the  carrier  sells  13  E.  4.  9,  lo* 
it,  this  is  not  felony;  yet,  if  the  box  be  broke  open,  and  the  S.P.  C.  25.  a. 
goods  in  it  carried  away,  it  is  (a)  felony;  for  he  hath  property  n ^'^Ah' V^* 
m  the  box  to  carry  it  to  the  place  appointed,  but  he  hath  no  (rt)*'so,  where 
property  in  the  goods  in  the  inside,  for  that  I  have  reserved  in  a  weaver  who 
my  own  power,  having  locked  it  up  out  of  the  power  of  the  lia*  received 
carrier  to  whom  it  is  sent;  for  no  man  hath  property  that  is  "11^  to.^^*^'^* 
shut  out  from  the  command  of  the  thing  tb  which  he  pretends.  ^i,o  has  corn 
So,  if  a  carrier  carries  the  goods  to  the  place,  and  then  steals  to  grind,  frau- 
them,  this  is  felony;  because  the  property  is  determined  when  dulently  and 
the  goods  are  come  to  the  place  appointed;  besides,  it  is  for  clandestinely 

I  I  •  I  •  I         1      •     •  1     *  <•    1      I  I       II.        1         take  and  em« 

publick  convenience,  that  the  mside  ot  the  box  should  be  thus  bczzle  part,  it 

secured:  otherwise  the  carrier  might  steal  the  things  contained  Is  felony;  for 
in  the  box,  and  yet  deliver  the  box  itself,  which  would  not  be  of  »"  ^"ch  case, 
very  ea.y  discovery.  &" 

distinct  from  the  whole,  was  sained  by  their  own  wrong,  and  in  a  manner  more  base  than  if  they 
had  been  stranners.  Hawk.  P.C.  c.  i2>'  }  5*  —  [Where  A.  intending  to  go  a- distant  journey, 
hires  a  horse,  fairly  and  bonafide^  for  that  purpose,  and  evidences  the  truth  of  such  intention 
by  actually  proceeding  on  his  way,  and  afterwards  rides  off  with  the  hori»e,  it  is  no  theft; 
because  the  felonious  design  was  hatched  subsequent  to  the  delivery,  and  the  delivery  being  ob- 
tained without  fraud  or  design,  the  owner  parted  with  his  possession  as  well  as  his  property; 
O.  B.  1784,  p.  1294,  and  thereby  gave  to  A.  dominion  over  the  horse,  upon  tnist,  that  he  would 
return  him  when  the  journeylwas  performed.  O.  B.  1786,  p.  ::^iit  3 14.  But,  if  the  delivery  of 
property  be  obtained  with  a  pre-concerted  desi^  to  steal  tiie  thing  delivered,  although  the 
owner,  in  this  case,  parts  with  the  thing  itself,  ne  still  retains,  in  law,  the  constructive  pos- 
session of  it.  And  where  the  delivery  of  property  is  made  for  a  certain,  special,  and  par- 
ticular purpose,  the  possession,  except  for  such  purpose,  is  still  supposed  to  reside,  unparted 
with,  in  the  first  proprietor.     See  several  instances,  i  Hawk.  P.  C.  c.  z^.  §  5.  note  6th  edition.] 

He  who  has  the  bare  charge   of  goods,  as  a  shepherd  has  of  Moore,  246. 
sheep,  or  a  butler  of  pLite,  or  that  has  only  the  special  use  of  ^^P'j;^^. 
goods,  as  a  guest  in  an  inn,  and   not  the   possession,  may  be  ^  ^^  V  *  ^'^ . 
guilty  of  larceny,  in  fraudulently  taking  them  away;  for  the  of-  note  in  6th 
fence  comes  as  properly  under  the  word  cepit^  and  the  fraud  is  edit. 
as  secret,  and  the  villainy  more  base  than  if  it  had  been  done 
by  a  stranger. 

If  he  who  intending  to  steal  goods  obtains  a  delivery  of  them  3  inst.  loS. 
from  the  sheriff,  by  virtue  of  a  replevin,  or  by  way  of  execution  H.P.  C.  6.^ 
of  a  judgment  obtained  by  imposition  on  a  court,  without  any  ^^'3"g-43» 
colour  of  title,  by  false  affidavits,  tjr.,  he  may  be  indicted  as  KaynJ/^l^, 
having  feloniously  taken  them,  for  the  law  will  not  endure  to 
have  its  justice  eluded  by  such  shameful  evasions. 

Also  he,  who  steals  goods  from  one  who  had  stolem  thetn  Hawk.  P.  Q. 
from  me,  may  be  indicted  as  having  stolen  them  from  me;  be-  c.  33. $9. 
cause  in  judgment  of  law  both  the  possession  and  property  of 
them  was  always  in  me ;  and  for  this  cause,  he  that  steals  goods 

Vol.  III.  Pp  in 
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in  the  county  of  A.,  and  carries  them  into  that  of  J?.,  may  be 
(a)  But  a  pi-      indicted  hi  (a)  either. 


rate  carrying 


to  land  the  goods  taken  at  sea  by  piracy  cannot  be  indicted  at  law,  as  haying  taken  the  goods 
at  land,  because  the  original  taking  was  not  such,  whereof  the  common  law  takes  conusance. 
3  Inst.  113.  but  for  this  vide  tit.  Piracy. 

Kelyng.  24.  It  was  formerly  a  doubt,  whether  a  lodger,  by  reason  of  the 

.  Show.  50.  57.  special  property  he  had  in  the  furniture  of  his  lodgings,  could 
Hawk.  P.  C.  |jg  guilty  of  felony  in  taking  them  away ;  but  now  by  the  3  & 
[The  offender  4  ^'  ^  ^'  ^'  9*  ^^  ^^  enacted,  "  That  if  any  person  or  persons 
must  be  a  "  shall  take  away,  with  an  intent  to  steal,  embezzle,  or  purloin 
lodger  at  the  «  any  chattel,  bedding,  or  furniture,  which  by  contract  or 
lime  the  «  agreement  he  or  they  are  to  use,  or  shall  be  let  to  him  or 

commuted.       "  them  to  use  in  or  with  such  lodging,  such  taking,  embezzling, 
O.B.  1785.       "  or  purloining,  shall  be,  to  all  intents  and  purposes,  taken,  re- 
No.  74.    The    ««  puted,  and  adjudged  to  be  larceny  and  felony,  and  tiie  of- 
indictment        «  ^  ^       j^  ,1      ^^^  ^^  j^  ^^^  ^f  felony." 
also  must  set  -^ 

forth  the  name  of  the  person  by  whom  the  lodgings  were  let.  O.B.  1784.  No.  747.  And 
the  property  stolen  must  be  such  as  may  reasonably  be  construed  the  furniture  of  the  sort  of 
lodgmg  taken,    i  Hawk.  P.  C.  c.  33.  J  10.  note.] 

See  too  By  the  7  Jac.  i.e.  7.  it   is  enacted,  "  That  if  any  sorter  or 

17  Geo.  3.  <«  kember,  (^c.  of  wool,  or  weaver  of  yarn,  SfCj  shall  embezzle 
^'^  "  it,  4'C-9  and  shall  be  convicted  before  two  justices  of  peace,  he 

"  shall  be  whipped." 
(b)  The  be-  By  the  {b)  21  H.  8.  c.  7.  if  a  servant  (being   of  the  age  of 

nefit  of  clergy  eighteen  years,  and  not  an  apprentice,)  shall  have  a  (c)  casket, 
away  from  all  j<^^^^»  °*'  ^^^on^y,  or  goods,  or  chattel  of  the  master  delivered  to 
felonies  within  him  by  the  (d)  master  to  (e)  keep,  and  such  servant  withdraw 
this  statute  by  himself  from  the  master,  and  go  away  with  such  casket,  4*^.,  to 
^7  ^•^•^'  '7*  the  intent  to  steal  the  (/)  same  and  defraud  the  master,  4^.,  or 
by  I E.  6.  c. '12.  ^^^^  being  in  the  (g)  service,  without  assent  of  the  master,  em- 
but  taken  bezzle  the  same  casket,  Sfc,  or  any  part  Uiereof,  or  otherwise 
away  again  (^)  convert  the  same  to  his  own  use,  with  like  purf^ose  to  steal  it, 
by  12  Ann.      j^^,  gij^^jj  ^^  guilty  of  felony,  if  such  casket,  <Jc  be  of  the  value 

such  as  shall     ^^  40^. 

be  committed  in  a  dwelling-house  or  out-house,  (r)  Extend  not  to  choses  in  action.  Dyer, 
5.  Hawk,  P.  C.  C.33. }  14.  (rf)  It  delivered  by  a  servant  to  a  servant  to  keep,  it  is  within  tlie 
statute;  for  the  delivery  of  such  servant  is  the  delivery  of  the  master.  Hawk.  P. C. c.  33, 
§  13.  (e)  Therefore  a  receiver,  who  receives  his  master's  rents,  and  runs  away  with  them  ; 
or,  a  servant,  who  being  entrusted  to  sell  goods,  or  to  receive  money  due  on  a  bond,  sells 
the  goods,  &c.  are  not  within  the  statute.  Dyer,  5  pi.  a,  3.  H.'P.  C.  62,  63.  3  Inst. 
105.  (/)  Includes  not  the  wasting  or  consuming  of  goods  howsoever  wilful  it  may  be. 
H.  P.  C.  65.  (g)  Must  be  servant  both  at  the  time  when  the  goods  were  delivered  and  when 
they  were  stolen.  H.  P.  C.  63.  (A)  It  hath  been  holden,  that  if  a  servant,  who  hath  corn  or 
money  delivered  to  him  by  the  master  to  keep,  of  his  own  head  make  the  corn  into  malt, 
or  melt  down  the  money  into  plate,  and  then  go  away  with  it,  he  is  not  within  the 
statute,  because  the  property  was  altered.  5  H.  7.  16.  a.  Crom.  50.  Dalt.  c.  102.  but 
qu.  for  Haiukins  seems  to  be  of  a  contrary  opinion,  and  says,  that  it  comes  within  the  reason 
of  those  cases  which  have  been  adjudged  within  the  statute ;  as  where  a  servant  makes  up  his 
master's  cloth,  delivered  to  him  to  keep,  into  a  suit  of  clothes,  or  his  leather  into  shoes,  and 
then  goes  away  with  them.  So,  where  the  servant  changed  his  master's  mouey  delivered  to 
him  to  keep,  from  silver  into  gold,  and  then  goes  away  with  it.    Hawk.  P.  C.  c.  ^i-  §  i5- 

[To  the  foregoing  larcenies  by  breach  of  trust  by  lodgers  and 
menial  servants,  the   legislature  has   added  two  others,  viz.  by 

ofTiceri* 


(D)  JHtat  shall  be  said  to  b€  a  carrying  away.  5^0 

officers  or  servants  employed  to  transact  the  business  of  the  bank 
of  Eni^larid,  stat.  15  Geo.  2.  c  13.  §  12.;  and  by  officers  or  ser- 
vants employed  in  the  post-office,  stat.  5  Geo.  3.  c.  25.  §  17.  and 
7  Geo.  3.  c.  50.] 

(D)  What  shall  be  said  to  be  a  carrying  away. 

A  LTHOUGH  the  word  asportavit  be  (a)  necessary  in  every  {a)  3  Inst.  10?. 

indictment  for  this  species  of  felony,  \b)  yet  the  felony  lies  *  Vent.  315. 

in  the  very  first   act  of  removing  the  property  ;  for  if  the  felon  g  p  c    /'^* 

be  cauglit  in  the  act  of  carrying  the  goods  away  before  he  is  out  Bro.  Coroii.* 

of  the  house,  it  is   felony ;  for  the  act  of  the  mind  declared  by  107.  Hawk, 

subsequent  facts  makes  tlie  crime.  P*  ^'-  c.  33- 

Hence  it  hath  been  adjudged,  that  where  a  guest  who  had  a  Inst.  109. 
taken  off  the  sheets  from  his  bed  with  an  intent  to  steal  them,  ^a^^-  c  loi. 
and  carried  them  into  the  hall,  but  was  apprehended  before  he  ^   ^^^«^* 
could  get  out  of  the  house,  was  guilty  of  larceny.  •     •  ^     • 

So,  where  a  person  having  taKen  a  horse  in  a  close,  with  an  3  Inst.  109, 
intent  to  steal  him,  was  apprehended  before  he   could  get  him 
out  of  the  close. 

So,  if  a  person  pulls  off  the  wool  from  another's  sheep,  or  Dalt.  ar. 
strips  their  skins,  with  an   intent  to  steal  them,  he  is  guilty  of  Crom.  36. 
felony.'  :.«^;h^^- 

Steals,  or  kills  with  intent  to  steal,  any  part  of  any  sheep  or  other  cattle,  or  assists  in  so 

doing,  is  guilty  of  felony,  without  clergy. Ten  pounds  reward  on  every  conviction  to  be 

paid  by  the  sheritf'in  a  month  ;  on  default  he  forfeits  double  the  sum,  and  treble  costs.— 
By  15  G.  a.  c.  34.  the  word  cattle  in  the  above  act  declared  to  extend  to  bull,  cow,  ox,  steer, 
bullock,  heifer,  calf,  and  lamb,  as  well  as  sheep,  and  to  no  other  cattle  whatsoever. 

Also,  where  a  person  intending  to  steal  plate,  took  it  out  of  a  Kelyng.  31, 
trunk,  wherein  it  was,  and  laid  it  on  the  floor,  but  was  surprized  \A  man  wa« 
before  he  could  carry  it  away ;  it  was  adjudged  felony.  takhuj^a  bale 

of  soods  in  a  waggon.  It  appeared  that  the  bale  lay  horizontally,  and  that  he  had  set  it  on  its 
end.  As  it  had  not  been  removed  from  the  spoty  it  was  holden,  on  a  case  reserved,  that  it 
was  not  a  sufficient  carrying  away.  But  where  a  man,  with  a  felonious  intention,  had  removed 
goods  from  the  head  to  the  tail  of  a  waggon,  it  was  adjudged  to  be  a  sufficient  removal  to 
constitute  a  carrying  away.  O.  B.  1784.  So,  a  diamond  ear-ring  snatched  from  a  lady's  ear, 
but  lodging  in  the  curls  of  her  hair,  and  not  taken  by  the  thief,  was  holden  to  be  a  sufficient 
asportation.     O.  B.  1784.    i  Hawk.  P.  C.  c.  ^i.  §  18.  note,  6th  edition.] 

(E)  By  whom  the  Offence  may  be  committed. 

A  LL  those  who  are  under  a  natural  disability  of  distinguish-  H.  P.  C.  10. 
'^  ing  between  good  and  evil,  as  infants  under  the  age  of  dis-  Hawk.  P.C. 
cretion  *,  idiots,  and  lunaticks,  are  not  punishable  by  any  cri-  ^^^l^^-^l^^^ 
minal  prosecution  whatsoever,  and  consequently  cannot  be  guilty  j^^^ds  of  In- 

of  felony.  fatwy  and  Age, 

and  of  Ideots  and  Lunatics. *  But  a  court  and  jury  will,  from  circumstances,  judge, 

whether  he  is  or  is  not  of  discretion.    See  Foster,  fo.  70,  &c.  the  case  of  William  Yorke. 

P  p    2  Alio, 
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Kelyng.  31. 
S.  P.  C.  a6. 
Hawk.  P.  C. 
C.I.    §g. 


J'ELONY. 

Also,  a  feme  covert  is  so  much  favoured,  in  respect  of  that 
power  and  authority  which  her  husband  has  over  her,  that  she 
shall  not  suffer  any  punishment  for  committing  a  bare  theft  in 
company  with,  or  by  coercion  of  her  husband. 

But,  if  she  be  guilty  of  treason,  murder,  or  (a)  robbery,  in 
company  with, .  or  by  coercion  of  her  husband,  she  is  punishable 
as  much  as  if  she  were  sole. 
Kelyng.  31. 


S.P.  C.65. 

Hawk.  P.  C. 

C.I.  ^11. 

(a)  But  not 

if  she  be  guilty  of  burglary  with  him 


S.P.C.65. 
Hawk.  P.  C. 

C.  I.  §  II. 

c.  33.  J  19- 


Also,  a  feme  covert  may  be  guilty  of  larceny,  if  she  of  her 
own  voluntary  act,  or  by  the  bare  command  of  her  husband, 
steal  the  goods  of  a  stranger,  but  not  if  she  steal  her  husband's, 
because  a  husband  and  wife  are  considered  but  as  one  person  in 
law ;  and  the  husband,  by  endowing  his  wife  at  the  marriage 
with  all  his  worldly  goods,  gives  her  a  kind  of  interest  in  them; 
for  which  cause,  even  a  stranger  cannot  commit  larceny  in  taking 
the  goods  of  the  husband  by  the  delivery  of  the  wife,  as  he  may 
by  taking  away  the  wife  by  force  and  against  her  will,  together 
with  the  goods  of  the  husband. 


(F)  Of  what  Value  the  Things  must  be  ;    and  herein 
of  the  Difference  between  Grand  and  Petit  Larceny. 

(b)  Hal.  P.  C.      A   PERSON  who  steals  the  goods  of  another,  let  the  value  of 

^9*  -^^^  them  be  never  (b)  so  small,  is  guilty  of  felony ;  but  it  is 

Dalt.c.  09.^^     (c)  said  to  be  no  felony  for  one  reduced  to  extreme  necessity 
But  if  such  no-  to  take  so  much  of  another's  victuals  as  will  save  him  from 
cessity  be         starving.  * 
owing  to  his  ^ 

unthriftiness,  it  is  far  from  being  an  excuse.    Hawk.  P.C.  c.  32-  §  ao* *  Th'*  <loctrine  . . 

now  antiquated,  the  law  of  England  admitting  of  no  such  excuse  at  present.    Black.  Com. 
4  V.  31.  and  cites  i  Hal.  P.  C.  54* 

But  here  we  must  observe  the  difference  between  grand  and 
petit  larceny,  which  is  again  divided  into  simple  and  mixt  iar* 
ceny. 

Simple  grand  larceny  is  the  felonious  and  fraudulent  taking 
and  carrying  away  the  personal  goods  of  another,  not  from  his 
person,  nor  out  of  his  house,  where  the  goods  are  above  the 
value  of  twelve  pence,  but  if  of  that  value,  or  under,  then  it  is 
petit  larceny ;  if  from  his  person,  or  out  of  his  house,  it  is  called 
mixt  larceny,  but  hath  no  greater  degree  of  guilt  attending  it  at 
common  law  than  simple  larceny,  for  in  both  cases  the  offender 
was  allowed  the  benefit  of  his  clergy,  but^  is  at  this  time,  in 
several  instances,  excluded  by  acts  of  parliament. 

If  two  or  more  persons  together  steal  goods  above  the  value  of 
I2</.,  every  one  of  them  is  guilty  of  grand  larcen}',  for  each 
person  is  as  much  an  offender  as  if  he  had  committed  the  fact 
alone. 

Also,  if  one  at  several  times  steal  several  parcels  of  goods, 
each  under  the  value  of  1 2e/.,  but  amounting  in  the  whole  to 

more 


S.  P.  C.  a;. 
Crom.  ^3. 
H.  P.C.  71. 
Hawk.  P.C. 


S.P,C.24. 
Crom.  36. 
H.  P.C.  70. 


S.  P.  0.34. 
Crom.  36. 
H.P.C.7. 
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more,  from  the  same  person,  and  be  found  guilty  thereof  on  the  But  this  se- 
same indictment,  he  shall  have  judgment  of  death  as  for  grand  verity  is  &eL- 

i^»  f  33/    [But  it  is  now  settleQ,  that  the  stealing  must  be  to  that  amount  at  one  and  the 
sune  particular  time.] 

.    If  one  be  indicted  for  stealing  goods  to  the  value  of  ten  shil-  Hcd.  66. 
lings,  and  the  jury  find  specially  that  he  is  guilty,  but  that  the  Hawk.  P.  C. 
goods  are  worth  but  ten-pence,  he  shall  not  have  judgment  of  ^*  ^-^p  ^M'  ^ 
death,  but  {a)  only  as  for  petit  larceny.  c^ny  ^^  not^u- 

nished  with  the  loss  of  life  or  lands,  but  only  with  the  forfeiture  of  goods  and  whipping,  or 
other  corporal  punishment.  H.  P.  C.  70.  Hawk.  P.  C.  c.  ^i.  J  36.  It  is  now,  by  4  G.  i. 
c,  II.  and  6  G.  I.  c.  23.  punishable  by  transportation  for  seven  years, 

(G)  Where  the  Ott'ender  is   or  is  not  excluded  his 

Clergy. 

T^Y  the  common  law  a  person  guilty  of  any  crime,  which  sub-  it  Co.  29. 
jcctcd  him  to  the  loss  of  lite  or  member,  was  allowed   his  \  '"^'-  ^34' 
(b)  clergy,  except  in  high  *  treason  and  sacrilege.  accurauj""'*^^ 

ktv  hereof,  vide  a  Hawk.  P.  C.  c.  23.    (A)  None  were  entitled  to  this  privilege  but  ec« 

cl<  but  as  the  clergy  were  judges  hereof,  they  extended  this  privilege  to  the  clerk 

that  SCI  tiic  psalm,  the  door-keeper,  the  exorcist,  the  subdeacon,  the  reader,  &c.,  and  as  they 
extended  it  too  fur,  it  was  necessary  to  restrain  them  ;  and  therefore  the  temporal  and  eccle- 
siastical power  joinetl  in  making  the  reading  before  the  secular  and  spiritual  judge  the  test  of 
their  being  ecclesiasticks ;  for  it  was  a  strong  presumption,  in  those  times  of  ignorance,  that  a 
jnan  was  an  ccclchiastick  if  he  could  read ;  and  therefore  the  reading  was  before  the  secular 

judge;  but  the  attestation,  that  he   could  read,  w.is  by  the  ordinary. UytheaiJa.  i. 

c.  16.  and  3  &  4  W.  &  M.  c.  9.,  women  (the  better  half  of  the  human  race.  Post.  Cr.  Law, 
305.)  shall  have  this  privilege  in  such  cases  as  men;  but  by  4&5  W.  &  M.  c.  24.  ^  15.  only 

once. By  the  i  E.  6.  c.  12.  a   lord    of  parliament  shall  have  this  privilege,  though  he 

cannot  read,  without  burning  in  the  hand. And  by  5  Ann.  c  6.,  if  any  person,  convict  of 

such  felony  for  which  he  ought  to  have  his  cler^*,  pray  the  benefit  of  that  act,  he  shall  not 

be  required  to  read,  but  shall  be  punished  as  a  clerk  convict. A  person  is  not  entitled  to 

this  privilege  more  tlian  once.    4  H.  7.  c.  13. Where  it  may  still,  in  certain  cases,  be 

allowed  to  one  a«tually  in  holy  orders,  vide  28  H.  8.  c.  i.     32  H.  8.  c.  3.     i  E.  6.  c.  12. 

And  how  a  former  allowance  thereof  is  to  be  proved  and  certified,  vide  ^j^  &  25  H.  8.  c.  14* 


is  to  oe  pn 
.9. (•) 


Jv  3  E.  6.  c.  33.  &  3  &  4.  W.  &  M.  c.  9. (*)  But  see  Post.  Cr.  Law,  190. 

And  therefore  it  may  be  laid  down  as  a  good  general  rule,  that  H.  P.  C.  232. 
wherever  a  person  is  denied  the  benefit  of  his  clergy,  as  he  is  in  2  Hawk.  P.  C. 
petit  treason,  murder,  robbery,  burglary,  arson,  Sfc,  such  denial  ^'  ^^'  y  *3- 
must  be  grounded  on  some  act  of  parliament,  which  excludes 
him  from  the  benefit  of  it. 

It  is  also  a  general  rule,  that  where  an  offence  is  made  felony  H.  P.  C.  230. 
by  statute,  it  shall  have  the  benefit  of  clergy,  unless  expressly  aH.  H.  P.O. 
excluded.  '  330.334^335^ 

3  Inst.  39.  73. 
Kel.  104.     2  Hawk.  P.  C.  c.33.  §  24. 

So,  wherever  a  person  is  denietl  the  benefit  of  the  clergy  in  2  Hawk.  P.C. 
respect  of  a  statute  excluding  it  from  the  crime  charged  against  ^*  ^^'  9  *-^* 
him,  the  indictment  or  appeal,  and  the  evidence  thereon,  must 
expressly  bring  his  case  within  the  words  of  such  statute. 

P  p  3  A  statute, 
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a  Hawk.  P.  C       A  statute,  by  excluding  principals  from  their  dergy,  doth  not 

c.  3 J.  §  a6.        thereby  exclude  the  accessaries  before  or  after,  <5*  sic  e  converse  ,- 

and  a  statute  generally  excluding  those  who  shall  be  found  guilty 

of  murder,  robbery,  or  burglary,  or  other  crime,  without  saying 

any  thing  of  accessaries,  shall  be  construed  to  intend  principals 

only. 

a  Hawk.  P.  C.       Where  clergy  is  allowable,  those  who  stand  mute  or  challenge 

c.33.§  27.       above  twenty,  or  are  outlawed,  are  as  much  entitled  to  it,  as  those 

who  are  convicted. 
*  Hawk.  P.  C.  Also,  a  statute,  by  taking  away  clergy  from  those  who  shall  be 
c.  23.  §  a8.  found  guilty,  doth  not  thereby  take  it  from  those  who  stand  mute, 
or  challenge  above  twenty,  or  are  outlawed  ;  but  a  statute  taking 
it  from  those  who  shall  be  found  guilty,  extends  as  well  to  those 
who  shall  confess  themselves  guilty  upon  record,  as  to  those  who 
jshall  be  found  guilty  by  verdict. 

But  what  we  are  chiefly  to  take  notice  of  here  are  the  several 
cases  in  which  by  statute  the  benefit  of  the  clergy  is  taken  away 
from  this  species  of  felony  called  larceny. 
(a)  Yet  if  the  And  first  by  the  8  Eliz.  c.  4.  it  is  enacted,  "  That  no  person, 
jury  find  the  "  who  shall  be  indicted  or  appealed  for  felonious  taking  {a)  any 
^^d"^'^h^*^^^  **  money,  goods,  or  chattels  from  the  person  of  any  other, 
value  of  12(1.  "  (^)  P^'^^'i^y  without  his  knowledge,  in  any  place  whatsoever,  and 
he  shall  not  "  thereupon  found  guilty  by  verdict  of  twelve  men,  or  shall 
havejudgnient  «  confess  the  same  upon  his  or  their  arraignment,  or  will  not 
of  death,  but  ^^  answer  directly  to  the  same,  according  to  the  laws  of  the  realm, 
larceny.^  "  ^^  shall  stand  wilfully,  or  of  malice,  or  obstinately  mute,  or 

Hawk.  P.  C.  "  challenge  peremptorily  above  the  number  of  twenty,  or  shall 
c.  36.  §  4.  **  be  upon  such  indictment  or  appeal  outlawed,  sJiaJl  be  admitted 

must  be  laid  to  be  done  clam  and  secretly  in  exact  pursuance  of  the  statute,  otherwise  the 

party  shall  have  the  benefit  of  his  clergy.     H.  P.  C.  75.    Hawk.  P.  C.  c.  36.  $  3. And 

therefore  if  a  man  takes  offanothcr's  hat  from  his  head  and  runs  awav  with  it,  or  comes  into  a 
shop  and  cheapens  goods,  and  runs  away  with  them  without  payii^  &r  them,  it  is  not  within 
the  statute,  nor  indeed  an  offence  indictable  as  a  felony,  but  rather  a  trespass,  unless  the 
offender  were  either  unknown,  or  immediately  fled  the  country  if  he  were  koown.  Dyer,  214. 
a  Ro.  Rep.  x54.il.  P.C.  73.    Rayra.  275. 

By  the  i  E.  6.  c.  12.  and  2  &  3  E.  6.  c.  33.  horse  stealers  are 
excluded  the  benefit  of  their  clergy,  and  by  the  latter  of  these 
statutes  it  is  enacted,  "  That  all  persons  feloniously  taking  or 
"  stealing  any  horse,  gelding,  or  mare,  shall  not  be  admitted  to 
"  the  privilege  of  the  clergy,  but  shall  be  put  from  the  same  in 
"  like  manner  and  form  as  though  they  had  been  indicted  or 
**  appealed  for  felonious  stealing  of  two  horses,  two  geldings,  or 
**  two  mares,  of  any  other,  and  thereupon  found  guilty  by  ver- 
*'  diet  of  twelve  men,  or  confessed  the  same  upon  their  arraign- 
"  ment,  or  stand  wilfully  or  of  malice  mute." 

*  By  3  W.  &  M.  c.  9.  "  If  any  one  shall  steal  goods  from  any 
**  shop  or  warehouse  belonging  to  a  dwelling  house  to  the  value  of 
**  55.,  he  shall  not  be  entitled  to  his  clergy,  although  no  person 
"  shall  happen  to  be  within:'  Stat.  10  &  11  W.  3.  c.  23.,  besides 
including  coach  houses  and  stables^  does  not  make  it  necessary,  that 

the 
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the  shop  or  warcliouse  shall  he  belonging  to  the  dwelling  house^ 
which  is  required  by  3  &  4  W.  &  M.  c.  9.;  —  and  I  the  rather 
take  notice  of  this  distinction  between  the  two  laws,  as  Mr.  Jus- 
tice Foster  has  reported  in  his  Crown  Law,  fol.  78.,  a  decision  at 
the  Old  Bailei)  in  Mif  1 75 1,  that  this  statute  does  not  extend  to  any  Sec  Obscn'- 
vxirehoiisc  xvhich  is  a  mere  repository  for  goods,  biU  only  Xihere  mer-  ations  on  the 
chants  and  traders  deal  with,  and  sell  to  their  customers.    It  should      ^g"g  ^j^ 
seem  however,,  that  these  distant  warehouses  were  those  expressly,  ,'^55. 
which  were  intended  to  be  protected  by  this  statute ;  as  the  shop 
or  warehouse  belonging  to  a  dwelling  house  was  before  protected 
by  3  &  4  W.  &  M.  c.  9.,  and  the  more  distant  the  warehouse,  the 
more  probable  it  is  that  it  should  be  broke  open.  * 

By  die  10  &  1 1  W.  3.  c.  23.  (commonly  called  the  shoplifting 
act,)  "  All  persons,  who  by  night  or  day  shall  in  any  shop,  ware- 
"  house,  coach-house,  or  stable  privately  and  feloniously  steal  any 
**  goods,  wares,  and  merchandizes  of  the  value  of  5s.,  or  more, 
"  though  such  shop,  Sfc.  be  not  broke  open,  and  though  the 
"  owner  or  any  other  person  be  not  in  such  shop,  Sfc,  or  that 
"  shall  assist,  hire,  or  command  any  person  to  commit  such 
^'  offence,  being  thereof  convicted,  or  attainted  by  verdict  or  con- 
*'  fession,  or  being  indicted  thereof  shall  stand  mute,  or  challenge 
**  above  twenty  of  the  jury,  shall  be  excluded  from  the  benefit  of 
"  tlie  clergy." 

And  by  the  1 2  Ann.  c.  7.  it  is  enacted,  "  That  every  person, 
"  who    shall  feloniously  steal  any  money,    goods  or  chattels, 
**  wares  or  merchandizes  of  the  value  of  405.,  or  more,  being  in 
"  a  dwelling-house,  or  outhouse  thereunto  belonging,  although 
"  such  house  or  outhouse  be  not  actually  broken  by  such  offender, 
'*  and  altliough  the  owner  of  such  goods,  or  any  other  person  or 
"  persons,  be  or  be  not  in  such  house  or  outhouse,  or  shall  assist 
"  or  aid  any  person  or  persons  to  commit  any  such  offence,  being 
"  thereof  convicted  or  attainted  by  verdict  or  confession,  or  being 
"  indicted    thereof   shall   stand   mute,    or   shall  peremptorily 
**  challenge  above  the  number  of  twenty  returned  to  be  of  the^ 
"  jury,  shall  be  absolutely  debarred  of  and  from  the  benefit  of 
"  the  clergy,  Sfc.     Provided,  that  nothing  in  this  act  shall  extend 
"  to  apprentices  under  the  age  of  fifteen  years,  who  shall  rob- 
"  their  masters  as  aforesaid." 

By  the  22  Car.  2.  c.  5.  it  is  enacted,  "  That  no  person  who 
*'  shall  be  indicted  for  feloniously  cutting  and  taking,  stealing  or 
"  carrying  away  any  clotli  or  woollen  manufactures  from  the 
**  rack  or  tenter  in  the  night-time,  and  thereupon  found  guilty 
*'  by  verdict  of  twelve  men,  or  shall  confess  the  same  on  arraign- 
*'  ment,  or  will  not  answer  directly  to  the  same  according  to  the 
**  law  of  the  realm,  or  shall  stand  wilfully  of  malice  mute,  or 
«'  challenge  peremptorily  above  the  number  of.  twenty,  or  shall 
*'  be  upon  such  indictment  outlawed,  shall  be  admitted  to  the 
**  benefit  of  the  clergy ;  and  by  the  same  act  to  steal  or  embezzle 
"  any  of  his  majesty's  sail,  cordage,  or  any  other  his  majesty's 
**  naval  store,  is  excluded  the  benefit  of  the  clergy." 

P  p  4  Th«t 
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Vide  a  Hawk. 
P.C.  c.3.3. 

S  7a,  73>  74, 
75,  76. 


[Though 
transportation 
was  not  esta- 
blished by 
legislative  au- 
thority before 
4  G.  I.,  yet 
long  before 
that  tiiDe, 
(probably 
from  the  ori- 
ginal planting 
of  colonies  in 
the  West  In- 
dies f)  trans- 
portation was 
frequent,  as 
appears  from 
the  introduc- 
tion to  Ke- 
lynge's  Re- 
ports.    Per 
Gould  J. 
a  H.  BI.  Rep. 


FELONY. 

That  all  persons,  who  shall  steal  any  goods  out  of  any  parish 
church,  or  other  church  or  chapel,  are  in  all  cases  excluded  the 
benefit  of  the  clergy. 


I 


(t 


(H)  Where  the  Offender  is  to  be  transported. 

T  is  enacted  by  4  Geo.  i.  c.  11.  and  6  Geo.  i.  c.  23.  "  That 
"  where  any  person  or  persons  shall  be  convicted  of  grand  or 
"  petit  larceny,  or  any  felonious  stealing  or  taking  of  money, 
"  goods,  or  chattels,  either  from  the  person  or  in  the  house  of 
"*'  any  other,  or  in  any  other  manner,  and  who  by  the  law  shall 
"  beentitled  to  the  benefit  of  the  clergy,  and  liable  only  to  the 
"  penalties  of  burning  in  the  hand  or  whipping,  (except  persons 
"  convicted  for  receiving  or  buying  stolen  goods,  knowing  them 
"  to  be  stolen,)  it  shall  and  may  be  lawful  for  the  court  before 
**  whom  they  were  corh'icted,  or  any  court,  held  at  the  same 
"  or  any  other  place,  with  the  like  authority,  if  they  think  fit, 
"  instead  of  ordering  any  such  offenders  to  be  burnt  in  the  hand, 
*'  or  whipt,  to  order  and  direct  that  such  offenders  shall  be  sent, 
"  as  soon  as  conveniently  may,  to  some  of  his  majesty^s  colonies 
and  plantations  in  America  for  the  space  of  seven  years ;  and 
that  court  before  whom  they  were  convicted,  or  any  subse- 
•'  quent  court,  with  like  authority  as  the  former,  shall  have  power 
"  to  convey,  transfer,  and  make  over  such  offenders,  by  order  of 
"  court,  to  the  use  of  any  person  or  persons  who  shall  contract 
"  for  the  performance  of  such  transportation  to  him  or  them, 
"  and  his  and  their  assigns,  for  such  term  of  seven  years;  and 
"  where  any  person  shall  be  convicted  for  any  crimes,  for  which 
"  they  are  excluded  their  clergy,  and  the  king  shall  extend  h'n 
"  mercy  to  them  upon  condition  of  transportation  to  any  part  of 
"  America,  and  such  intention  of  mercy  be  signified  by  a  prin- 
"  cipal  secretary  of  state,  it  shall  be  lawful  for  any  court,  having 
"  proper  authority  to  allow  such  offenders  the  benefit  of  a  par- 
'*  don,  to  order  and  direct  the  like  transportation  to  any  person, 
"  who  will  contract  for  the  performance  thereof,  of  any  such  of- 
*'  fenders;  as  also  of  any  person  convict  of  receiving  or  buying 
*'  stolen  goods,  knowing  them  to  be  stolen,  for  the  term  of  four- 
"  teen  years,  in  case  such  condition  of  transportation  be  general, 
**  or  else  for  such  other  term  as  shall  be  made  part  of  such  con- 
"  dition ;  and  such  person  so  contracting,  and  his  assigns,  shall 
"  have  an  interest  in  the  service  of  the  said  offenders  for  such 
*'  term  of  jears ;  and  if  any  such  offender  return  into  Great 
"  Britain  or  Ireland,  before  the  end  of  his  term,  he  shall  be 
"  liable  to  be  punished  as  any  person  attainted  of  felony,  with- 
"  out  the  benefit  of  clergy,  ^c.  Provided,  that  the  king  may 
**  perdon  and  dispense  with  any  such  transportation,  and  aHow 
"  of  the  return  of  such  offender,  paying  his  owner,  at  the  time, 
"  such  sum  as  shall  be  adjudged  reasonable  by  any  two  justices 
"  of  the  peace,  where  such  owner  dwells,  and  where  any  such 
"  offenders"  shall  be  transported,  and  shall  have  served  their 

"  terms, 
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**  terms,  such  services  shall  have  the  effect  of  a  pardon,  as  for 
*♦  the  crimes  for  which  they  were  transported." 

And  it  is  further  cyiacieJ,  "  That  every  such  person,  to  whom 
*'  any  such  court  shall  order  any  such  offenders  shall  be  trans- 
"  ferred  or  conveyed,  shall,  before  such  offenders  shall  be  de- 
*'  livcrcd  to  them,  contract  with  such  person  as  shall  be  ap- 
"  pointed  by  such  court,  and  shall  give  sufficient  security,  to 
*'  the  satisfaclion  of  such  court,  for  the  transporting  such  of- 
**  fenders  to  some  plantation  in  America,  to  be  ordered  by  such 
'*  court,  and  the  procuring  an  authentic  certificate  from  the 
"  governor,  or  chief  custom-house  officer,  of  the  place  of  the 
"  landing  of  such  offenders,  Sfc,,  and  their  not  returning  by  the 
"  wilful  default  of  such  contractor." 

And  it  is  further  enacted,  by  6  Geo.  i.  c.  23.,  "  That  the  court 
"  may  nominate  two  or  more  justices  of  the  peace,  for  the  place 
"  where  such  offenders  shall  be  convicted,  who  shall  have  power 
"  to  contract  with  any  person  or  persons  for  the  performance  of 
"  the  transportation  of  such  offenders,  and  to  order  such  and  the 
"  like  security,  as  the  said  former  act  directs,  to  be  taken  by 
"  order  of  court,  and  to  cause  such  felons  to  be  delivered  to 
"  such  contractors ;  which  said  contracts  and  security  shall  be 
"  certified  by  the  said  justices  to  the  next  court,  held  with  like 
"  authority,  to  be  filed,  SfC** 

And  it  is  further  enacted,  "  That  all  charges,  in  or  about  such 
*'  contracts,  ^c,  shall  be  borne  by  each  county,  <Sc  for  which 
"  the  court  was  held,  and  that  the  respective  treasurers  shall  pay 
<<  the  same ;  and  that  all  securities  for  transportation  shall  be 
"  by  bond  in  the  names  of  the  clerks  of  the  peace,  4*^.,  and 
"  the  money  recovered  shall  be  to  the  use  of  the  respective 
"  counties." 

And  it  is  further  enacted,  "  That  the  persons  so  contracting, 
"  Sfc,  may  carry  such  offenders  towards  the  sea-port,  <Sr.,  and 
"'  that  if  any  person  shall  rescue  such  offenders,  or  aid  them  in 
"  making  their  escape,  Sfc,  they  shall  be  deemed  guilty  of  felony 
"  without  clergy ;  and  that  if  any  felon  ordered  for  transport- 
"  ation  shall  be  afterwards  at  large  within  any  part  of  Great  Bri-  16  G.  a.  c.  15. 
"  tain,  without  some  lawful  cause,  before  the  expiration  of  his  240.3. sess.* 
•  term,  and  be  lawfully  convict  thereof,  he  shall  suffer  death  ^S^'is* 
"  without  clergy,  and  may  be  tried  before  justices  of  assise,  m/er 
"  and  termine?',  or  gaol-delivery,  for  the  county  where  he  shall 
"  be  apprehended,  Src,  or  from  whence  he  was  ordered  to  be 
**  transported,  4*^.,  and  that  the  clerk  of  assise,  and  clerk  of  the 
"  peace,  where  such  orders  of  transportation  shall  be  made, 
**  shall,  on  request  of  the  prosecutor,  Sfc,  certify  briefly  a  tran- 
"  script,  containing  the  tenor  of  every  indictment,  conviction, 
"  and  order  of  transportation,  to  the  justices  of  assise,  Sfc,  which 
"  shall  be  sufficient  proof  of  such  conviction  and  order  of  trans- 
"  portation." 

[It  is  provided  by  the  8  Geo.  3.  c.  15.  that  where  any  offender 
shall  be  convicted  without  benefit  of  clergy,  and  the  judge  shall 
grant  a  reprieve,  if  the  king  shall  afterwards  pardon  such  offender 

on 
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on  condition  of  transportation,  and  such  intention  shall  be  signi- 
fied by  a  secretary  of  state  to  the  judge  recommending  mercy, 
such  judge  may  make  an  order  for  the  immediate  transportation 
of  the  offender,  in  hke  manner  as  if  such  intention  had  been  sig- 
nified during  the  continuance  of  the  assizes  at  which  the  offender 
was  convicted. 

In  consequence  of  the  defection  of  the  American  colonies,  the 
laws  upon  this  subject  have  undergone  considerable  alterations, 
for  which  see  the  statutes  of  19  Geo.  3.  c.  74.  24  Geo.  3.  sess.  2. 
c.  ^6,  25  Geo.  3.  c.  46.  27  Geo.  3.  c.  2.  28  Geo.  3.  c.  24. 
30  Geo.  3.  c.  4.  and  34  Geo.  3.  c.  60.] 


FELO  DE  SE. 


Plow.  261.  A  PERSON  who  wilfully  destroys  himself  is  termed  ^fclo  de  sc^ 
DamcHalcs's  and  is  said  to  be  guilty  of  the  worst  sort  of  (a)  murder,  as 

case,  (a)  Yet  ^^q  acts  against  the  first  principle  of  reason,  which  is  that  of  self- 
m  some  cases  *?  r  r  ' 

itisconsidercd  preservation. 

as  a  different  offence ;  and  therefore  if  the  king  pardons  all  crimes,  except  murder,  this  offciu » 
shall  be  pardoned ;  for  though  in  a  strict  sense  it  may  be  called  murder,  yet  according  to  tlic 
common  acceptation  of  words,  the  offence  of  a  person  who  murders  another,  and  that  of/<r/o 
de  scy  are  considered  as  distinct  offences,  and  as  such  are  distinctly  treated  of  by  authors  who 
have  written  of  these  matters ;  as  Stam.  P.  C.  i8;>,  &c.  Besides,  tlhe  end  of  excepting  murder 
seems  to  be,  that  the  offender  may  be  brought  to  justice,  and  that  the  law  of  God  and  Nature, 
which  require  blood  for  blood,  may  be  satisfied;  but  tlie  discharging  of  a  chattel,  or  pardoning  of 
a  forfeiture,  is  not  of  any  such  consequence ;  also  it  hath  been  held  by  divines,  that  pardoning 
murder  dnxws  pericuhun  anmariim  with  it,  as  being  contrary  to  the  law  of  God,  whicn  requires 

blood  for  blood.     The  King  v.  Ward,  Lev.  8.  Sid.  150.     Keb.  66.  548.  S.  C.  adjudged. 

It  is  also  in  common  parlance  taken  as  a  distinct  offence  from  other  felonies ;  and  therefore  a 
grant  oi' bona  Jif  catalla  felonum  will  not  carry  the  goods  of  a/Wb  dete,  Sid.  420.  Vent.  32. 
Saund.  274.  adjudged. 

In  treating  of  this  Offence,  it  will  be  necessary  to  consider, 

(A)  Where  a  Person  shall  be  said  to  be  a  Felo  de  se. 

(B)  Of  the  Manner  of  finding  him  such. 

(C)  What  he  shall  forfeit  for  Uiis  Offence. 


(A)  Where  a  Person  shall  be  said  to  be  Felo  de  se. 

Crom.  3o>  31*   ^^^  person  can  he  felo  de  se,  who  is  under  the  age  of  discretion, 
H.  P.  C.  a8.  or  71071  compos  at  the  time  he  commits  the  fact ;  and  therefore 

fa)'ln3^Mod.    ^^  an  infant  kill  himself  under  the  age  of  discretion,  or  a  (a) 
100.  it  is  said    lunatic  during  his  lunacy,  he  cannot  be  a  felo  de  se, 
to  be  the  prevailing  opinion,  that  a  person  who  kills  himself  must  be  nm  cowpo*  of  course,  on 

this 


(B)  Of  the  Manner  ofjinding  him  such,  ggj 

lliis  supposition,  that  it  is  imposMbIc  a  man  in  his  senses  should  do  a  thing  ^o  rcpii/[>nant  to 
Diiturc  and  reason;   but  in  Hawk.  P.  C.  c.  a;.  (J  3.  this  notion  is  justly  exploded.     4  BI. 
)mm.  189. 

Not  only  he  who  deliberately  kills  himself,  but  also  he  who  44  E.  3.44. 
maliciously  attempting  to  kill  another  happens  to  kill  himself,  is  44  Ass.  5^. 
a  fell)  de  se ;  as  if  yi.  discharge  a  gun  at  B.,  with  an  intent  to  kill  ^^^'  ^'oron. 
him,  and  the  gun  burst  and  kill  A.^  or  if  A,  strike  B,   to  the  c.^gj.^ 
ground,  and  then  hastily  falling  upon  him,  wound  himself  with 
a  knife  which  B,  hapjicns  to  have  in  his  hand,  and  die;  in  both 
these  cases  A.  Ufdo  dc  se,  for  he  is  the  only  agent. 

But,  if  a  man  be  killed  by  hastily  running  on  a  knife  or  sword  Stamf.P.C.i6. 
which  a  person  assaulted  by  him,  and  driven  to  the  wall,  holds  up   H.  P.  C.  a8. 
iu  his  defence,  he  shall  not  be  adjudged  ajelo  de  se,  but  the  other  J*"'^*  ^'9-  b. 
shall  be  judged  to  have  killed  him  se  defendeiido,  \mx.%A^ 

If  one  person  kills  another,  though  by  his  desire  and  entreaty,  Keilw.  136. 
yet  the  person  so  killed  is  not  ^felo  de  se,  but  he  who  killed  hira 
is  as  much  a  murderer  as  if  he  had  acted  out  of  his  own  head ;  for 
every  assent  of  that  kind  is  void,  being  against  the  laws  of  God 
and  man. 

But,  if  two  persons  agree  to  die  together,  and  one  of  them,  at  Moor,  754. 
the  persuasion  of  the  other,  buys  ratsbane,  and  mixes  it  in  a  po-  pj- 1041. 
tion,  and  both  drink  of  it,   and  he  who  bought  and  made  the  "*^*'- P*C. 
potion  survives,  by  using  proper  remedies,  and  the  other  dies,  it    *  7*  V   • 
seems  the  better  opinion,  that  he  who  dies* shall  be  adjudged  a 
felo  de  se,  because  all  that  happened  was  originally  owing  to  his 
own  wicked  purpose,  and  the  other  only  put  it  in  his  power  to  exe- 
cute it  in  that  particular  manner. 


(B)  Of  the  Manner  of  finding  him  such. 


N 


O  person  can  be  ajelo  de  se  before  he  is  found  such  by  some  H.  P.  C.  ig* 

inquisition,  which  ought  regularly  to  be  by  the  coroner  super  3  Inst.  35. 
visum  corporis,  if  the  body  can  be  found. 

But,  if  the  body  cannot  be  found,  so  that  the  coroner,  who  has  3  Inst,  ss- 

authority  only  super  visum  corporis,  cannot  proceed,   the  inquiry  H.  P.  C.  ao. 

may  be  by  justices  of  the  peace,  who  by  their  commission  have  a  u     kP^C 

general  power  to  enquire  of  all  felonies ;  or  in  the  King's  Bench,  c.  a?.  Js  iu' 
if  the  felony  were  conmiitted  in  the  county  where  the  said  court 
sits ;  and  such  inquisitions  are  traversable  by  the  executors,  Src. 

But  it  was  formerly  holden,  that,   with  regard  to  the  high  8  E.  4. 4.  a. 

credit  which  the  law  gives  to  inquests  found  before  the  coroner,  Bro.  Coron. 

no  such  inquest  found  before  him  could  be  traversed.     But  this  ^^^'    *  ^^* 

has  been  ruled  otherwise  of  late,  and  it  seems  now  settled,  that  aVeb.^850. 

such  inquest  being  moved  into  the  King's  Bench  by  certiorari^  a  Jon.  198. 

may  be  there  traversed  by  the  executor  or  administrator  of  the  Vent,  a 78. 

person  deceased,  or  by  the  king  or  lord  of  the  manor,  S^c.  {a)  ^^^  ^^^' 

800.  Skin.  45.  11(a)  But  no  traverse  can  be  taken  to  make  a  man  felo  dese;  as,  if  the  inquisi' 
tion  find  that  the  party  was  non  cmnpos  mentis  at  the  time  he  did  the  act,  neither  the  king,  nor 
his  grantee  can  traverse  it.    Anon,  i  Ventr.  339,    Fost.  Cr.  L.  a66.|| 

All  inquisitions  of  this  offence,  being  in  the  nature  of  indict-  Salk.  377. 
nicnts,  ought  particularly  and  certainly  to  set  forth  the  circum- 
stances 
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stances  of  the  fact,  as  the  particular  manner  of  the  wound,  and 
that  it  was  mortal,  4*c.,  and  in  the  conclusion  add,  that  the  party 
in  such  manner  murdered  himself. 
R.  V.  Parker,  And  therefore  if  either  the  premises  be  insufficient,  as,  if  it  be 
ilM^S  ^"^^R  ^^""^  ^^^^  ^^^  pai'ty  flung  himself  into  the  water,  8^  sic  seipsum 
V.  Aldenham'  cmergtt,  which  is  nonsense,  because  emergo  signifies  only  to  rise 
a  Lev.  152.  &    out  of  the  water;  or  if  there  be  wanting  the  proper  conclusion, 

3  Keb.  604.       Sf  sic  seipsum  murdravit  (a),  the  inquisition  is  not  good. 

the  inquisition 

was  quashed  for  omitting  this  conclusion.     But  it  is  not  added  in  the  inquisition  set  out  in 

Hales  V.  Petit,  Plowd.  155.  a- J  "or  in  that  of  Toomes  v.  Etherington,  i  Saund.  ^sz-    I"  R-  v- 

Warner,  i  Keb.  66.     Twisden  J.  held  it  not  necessary;  and  in  Reg.  v.  Clerk,  i  Salk.  377.  and 

7  Mod.  16.  the  court  of  K.  B.  held  the  inquisition  good  without  it.|| 

yide  2  Lev.  Yet  if  it  be  full  in  substance,  the  coroner  may  be  served  with 

15a.  Sid.  225.  a  rule  to  amend  a  defect  in  form. 

as  9'  Keb.  907. 

jMod.  loi.    Salk.  377.    Fitzgib.6. 

I  H.  H.  P.  C.         II  If  the  coroner's  inquest  omit  finding  the  goods  of  the  fclo  dc 
415*  se,  it  may  be  supplied,  it  seems,  by  a  writ  of  melius  inquinndinn 

directed  to  the  sheriff.  || 


(C)  What  he  shall  forfeit  for  this  Offence. 

Stamf.  P.  C.  A  FELO  de  se  forfeits  all  chattels  real  or  personal  which  he  hath 

188, 189.  in  his  own  right,  and  also  all  such  chattels  real  whereof  he 

H. P. C. 29.  ig  possessed,  either  jointly  with  his  wife,  or  in  her  right;  and 

Crom.*3i.  a.*  ^^'^^  ^'^  bonds,  and  other  personal  things  in  action,   fiilonging 

3  Inst.  55.  solely  to  himself;  and  also  all  personal  things  in  action,  ami,  as 

19H.  6.  47.  a.  some  say,  entire  chattels  in  possession,  to  wliich  he  was  entitled 

8  E.4.  24.  b.  jointly  with  another,  on  any  account,  except  that  of  merchandize, 

aym.  7.  j^^^  .j.  j^  ^^jj^  ^j^^^  j^^  ^j^^U  p^j.fg|^  ^  moiety  only  of  such  joint 

chattels  as  may  be  severed,  and  nothing  at  all  of  what  he  wn 
possessed  as  executor  or  administrator. 
Plow.  a6i.  But  the  blood  of  a  Jiilo  de  se  is  not  corrupted,  nor  his  lands  of 

inheritance  forfeited,  nor  his  wife  barred  of  her  dower. 
S  Co.  no.  Also,  no  part  of  the  personal  estate  is  vested  in  the  king  before 

3  Inst.  54.         the  self-mnrder  is  found  by  some  inquisition,  and,  consequently, 
Saund.  362.      jj^^  forfeiture  thereof  is  saved  by  a  pardon  of  the  offence  before 

Old.  150.  162.  1    />     T  J       r 

a  Mod.  53.        suchfindmg. 

3  Mod.  100. 241.  C01U.  Lev.  8.    Keb.  67,  68. 

plow.  260.  But,  if  there  be  no  such  pardon,  the  whole  is  forfeited  fmme- 

5  Co.  no.         diately  after  such  inquisition,  from  the  time  such  mortal  wound 
from^thr^^      was  given,  and  all  intermediate  alienations  are  avoided, 
crown-of&ce  against  a  debtor  of /<?fo  de  se,  vide  Saund.  273. 


[    589    V 
FEOFFMENT. 


A  S  all  property  in  lands  began  by  occupancy,  so  it  seems  the  Spelm.  Glo«». 
"^  first  method  of  transferring  property  was  by  investiture;  ^'°* 
for  as  no  man  could  originally  appropriate,  but  by  settling  him- 
self in  the  possession  and  application  of  it  to  his  own  use,  so  no 
man  could  transfer  but  by  a  solemn  and  publick  delivering  over 
the  possession,  and  the  ceremony  used  in  such  act  of  delivery  is 
in  our  law  called  livery  and  seisin,  and  is  thus  defined,  soleimiis 
ret  feicdalis  trad  if  to  sub  prastatioiie  Jidei  coram  testibus  vassalo 

The  end  and  design  of  this  institution  was,  by  this  sort  of 
ceremony  or  solemnity,  to  give  notice  of  the  translation  of  the 
feud  from  one  hand  to  another;  because  if  the  possession  might 
be  changed  by  the  private  agreement  of  the  parties,  such  secret 
contracts  would  make  it  dimcult  and  uncertain  to  discover  in 
whom  the  estate  was  lodged,  and,  consequently,  the  lord  would 
be  at  a  loss  of  whom  to  demand  his  services ;  and  strangers 
equally  perplexed  to  discover  against  whom  to  commence  their 
actions  for  the  prosecution  and  recovery  of  their  right:  to  pre- 
vent therefore  this  uncertainty,  the  ceremony  of  livery  and  seisin 
was  instituted. 

This  method  of  conveyance  was  made  use  of  before  men  were 
acquainted  with  letters,  and  therefore  it  was  required  to  be  on 
the  land,  or  near  the  land,  that  the  other  tenants  of  the  manor 
might  be  witnesses  of  it,  who  in  those  days  were  called  to  the 
lord's  court,  to  determine  all  controversies  relating  to  such  trans- 
lation ;  and  though  after  the  use  of  letters  a  charter  of  feoff- 
ment was  introduced,  yet  was  not  this  necessary,  but  only  tended 
to  the  authentication  or  evidence  of  it ;  and  so  our  law  deter- 
mined, before  the  statute  of  frauds  and  perjuries,  as  is  observed 
hereafter. 

For  the  better  understanding  this  method  of  conveyance,  we 
shall  consider, 

(A)  The  several  Sorts  of  Livery  in  our  Law :  And 

herein, 

1.  Of  Livery  in  Deed, 

2.  Of  Livery  ivithin  VieWy  or  in  Law. 

(B)  The  Effect  and  Operation  of  Livery :  And  herein, 

I .  The  Effect  thereof  to  pasi  u  future  Interest, 

2.  The 
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2.  The  Operation  thereof,  inhere  the  Feoffor  is  out  of  Pos- 

session. 

3.  In  what  Cases  several  Parcels  xvill  pass  by  one  Livery ^  or 

where  several  Parties  may  take  by  Livery  to  mic, 

(C)  Of  the  Charter  of  Feoffment;  and  herein  what 

Things  are  necessary  to  the  making  of  a  perfect 
Charter,  and  how  far  the  Charter  governs  the 
Livery  which  is  relative  to  it. 

(D)  Who  may  make  a  Feoffment. 

(E)  Of  making  it  by  Letter  of  Attorney. 


(A)  The  several  Sorts  of  Livery  in  our  Law 

herein. 


And 


Co.  Litt.  48.  a. 
6  Co.  137.  b. 
Thorough- 
good's  case. 
6  Co.  a6. 
Sharp's  case, 
a  Ro.  Abr.  7. 
and  vide  Cro. 
Ja.  80.  which 
seems  cont. 


6Co.a6. 

1  Ro.  Abr.  7. 
Co.  Litt.  48. 
Cro.Eliz.482. 
9  Co.  138. 
Moore,  458. 


I.  Of  Livery  in  Deed, 

'T'HE  livery  in  deed  is  the  actual  tradition  of  the  land,  and  is 
-*-  made  either  by  the  delivery  of  a  branch  of  a  tree,  or  a  turf 
of  the  land,  or  some  other  thing,  in  the  name  of  all  the  lands 
and  tenements  contained  in  the  deed ;  or  it  may  be  made  by 
words  only,  without  the  delivery  of  any  thing;  as,  if  tlie  feoffor 
being  upon  the  land,  or  at  the  door  of  the  house,  says  to  the 
feoflfee,  I  am  content  that  you  shall  enjoy  it  according  to  tlie 
deed,  or  enter  into  this  house  or  land,  and  enjoy  this  land  ac- 
cording to  the  deed ;  this  is  a  good  livery  to  pass  the  freehold  ; 
because  in  all  these  cases,  the  charter  of  feoftment  makes  the 
limitation  of  the  estate,  and  then  the  words  spoken  by  the  feofibr, 
on  the  land,  are  a  sufficient  indicium  to  the  people  pre^^ent,  to 
determine  in  whom  the  freehold  resides  during  the  extent  of  the 
limitation.  Besides,  the  words,  being  relative  to  the  chaiter  of 
teoffment,  plainly  denote  an  intention  to  enfeoff. 

But,  if  a  man  without  any  charter,  being  in  his  house,  says, 
I  here  demise  you  this  house,  as  long  as  I  live,  paying  20/.  per 
ami,  s  this  passes  no  freehold,  but  only  an  estate  at  will,  because 
the  word  demise  denotes  only  the  extent  of  the  limitation  of  the 
estate  intended  to  be  conveyed ;  but  bare  words  of  limitation, 
without  some  act  or  words  to  discover  the  intention  of  the  feofibr 
to  deliver  over  the  possession,  are  not  sufficient  to  convey  the 
freehold.  For  if  a  charter  of  feoffiiient  be  made  to  a  man  and 
his  heirs,  this,  without  some  other  act  or  words  to  give  the  pos- 
session, only  passes  an  estate  at  will,  because  the  act  of  delivery 
is  requisite  to  the  perfection  of  the  charter;  so  that,  besides  the 
charter  of  feoffment,  there  must  be  some  act  or  words  to  deliver 
over  the  possession  before  the  feoffee  can  enjoy  it  pursuant  to 
the  charter. 

'  n  But, 


(A)  The  several  Sorts  of  Livery  in  our  Law. 
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But,  if  the  feoffor  liad  delivered  the  charter  upon  the  land  in  9C0. 137.  b. 
the  name  of  seisin  of  all  the  lands  comprised  in  the  deed,  this  had   138.  a.    Co. 
been  good  to  execute  the  deed,  and  to  give  livery  also ;  because  Litt.48.a. 
the  bare  delivery  of  the  deed  is  good  to  execute  it  as  a  deed,  and  Abr!  7.  *  6  Co. 
tlie  delivery  of  the  deed  or  any  other  thing,  in  the  name  of  26. 
seisin  of  the  land,  is  sufficient  to  give  livery,  because  the  intention 
of  those  solemn  acts  is  only  to  discover  to  all  persons  in  whom 
the  freehold  is  lodged  ;  and  this  end  is  as  effectually  answered  by 
the  delivery  of  a  deed,  or  any  thing  else  in  the  name  of  a  seisin, 
as  of  a  turf  or  a  twig,  the  one  being  equally  visible  and  notorious 
as  the  other. 

A,^  being  seised  of  lands  in  fee,  borrowed  20/.  of  J5.,  and  for  Moore,  144. 
re-payment  agreed  to  assure  him  the  land ;  and  thereupon  they  Keale's  case, 
both  went  to  the  land,  where  A,  said  to  B,,  I  am  indebted  to  you  ^^^'  ^**  *^' 
20/.,  and  if  I  do  not  pay  you  before  Michaelmas,  then  I  bargain 
and  sell  this  land  to  you,  and  if  I  pay  you  then,  I  shall  have  my 
land  again  ;  and  then  put  B,  in  possession  of  the  land.    This  was 
holden  a  good  livery,  because  here  the  possession  was  actually 
delivered  pursuant  to  the  agreement  of  assuring  the  land  for  the 
security  of  the  money,  whicn  possession  was  to  be  revested  on  the 
payment  of  the  money  by  A,  the  feoffor. 

2.  Of  tJie  Livery  mthin  Viewy  or  the  Livery  in  Larjo. 

The  livery  within  view,  or  the  livery  in  law,  is  when  the 
feoffor  is  not  actually  on  the  land,  or  in  the  house,  but,  being  in 
sight  of  it,  says  to  the  feoffee,  I  give  you  yonder  house  or  land,  Pollex.47. 
go  and  enter  into  the  same,  and  take  possession  of  it  accord- 
ingly. This  sort  of  livery  seems  to  have  been  made  at  first 
only  at  the  court  barons,  which  were  anciently  holden  sub  dio 
in  some  open  part  of  the  manor,  from  whence  a  general  survey, 
or  view,  might  be  taken  of  the  whole  manor,  and  the  pares 
curite  easily  could  distinguish  that  part  which  was  then  to  be 
transferred. 

But  this  sort  of  livery  is  not  perfect  to  carry  the  freehold  till  Co.Litt.48.b. 
an  actual  entry  made  by  the  feoffee,  because  the  possession  is  not  -xRo.Abr.j.y, 
actually  delivered  to  him,  but  only  a  licence  or  power  given  him  Jv"^  '  ^  * 
by  the  feoffor  to  take  possession  of  it ;  and  therefore,  if  either  the  pollex!  48.* 
feoffor  or  feoffee  die  before  an  entry  made  by  the  feoffee,  the 
livery  within  the  view  becomes  ineffectual  and  void.     For  if  the 
feoffor  dies  before  entry,  the  feoffee  cannot  afterwards  enter,  be- 
cause then  the  land  immediately  descends  upon   his  heir,  and, 
consequently,  no  person  can  take  possession  of  his  land  without 
an  authority  delegated  from  him  who  is  the  proprietor.    Nor  can 
the  heir  of  the  feoffee  enter,  because  he  is  not  the  person  to 
whom  the  feoffor  intended  to  convey  his  land,  nor  had  he  any 
authority  from  the  feoffor  to  take  the  possession.    Besides,  if  the 
heir  of  the  feoffee  were  admitted  to  take  possession  after  his  fa- 
ther's death,  he  would  come  in  as  a  purchaser,  whereas  he  was 
mentioned  in  the  feoffment  to  take  as  the  representative  of  his 

ancestor, 
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a  Ro,  Abr.  3. 
Co.  Litt.  48.  b. 


a  Ro.  Abr.  7. 


a  Ro.  Abr.  7. 
a  Co.  55.  b. 


Perk.  §  114. 
a  Ro.  Abr.  3. 
Bro.  Feoff' 
ment,57. 
Vent  186. 
Pollex.  S3' 


Parsons  v. 
Perns,Mod.9i. 
aKeb.  87a. 
880.  S.  C. 
Vent.i86.S.C. 
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ancestor,  which  he  cannot  do  since  the  estate  was  never  vested  in 
his  ancestor. 

But,  if  ihe  feoffee,  in  such  case,  dare  not  enter  into  the  land 
without  peril  of  his  life,  he  may  claim  the  land,  as  near  as  he 
may  safely  venture  to  go;  and  this  shall  be  sufficient  to  vest  the 
possession  in  him,  and  render  the  livery  within  view  perfect  and 
complete.  For  nobody  is  obliged  to  expose  his  life  for  the  se- 
curity of  his  property;  but  when  he  has  gone  as  far  as  he  may 
with  safety,  the  law  very  reasonably  looks  upon  such  intention 
to  be  as  effectual  as  the  act  itself;  for  otherwise  it  might  be  in 
the  power  of  a  man,  by  his  own  act  of  violence,  to  deprive  an- 
other of  his  right,  and  thereby  to  receive  an  advantage  from  an 
unlawful  act. 

If  a  man  delivers  a  charter  of  feoffment  to  his  feoffee,  within 
view,  and  «ays,  I  will  that  you  have  the  lands  which  you  see 
there,  the  which  are  comprised  in  this  charter,  according  to 
the  purport  of  the  charter,  this  is  a  good  livery  within  view;  for 
the  charter  of  feoffment  fully  denotes  the  intention  to  enfeoff,  and 
the  words  are  a  licence  to  the  feoffee  to  enter  into  the  land,  and 
to  take  the  possession  thereof,  according  to  the  charter. 

But,  if  the  feoffor  had  only  delivered  the  charter  of  feoffment 
within  view,  and  only  shewed  the  feoffee  the  lands,  without 
saying  any  thing,  though  the  feoffee  had  actually  entered  into 
the  land,  and  the  feoffor  had  afterwards  agreed  to  the  entry,  yet 
this  it  seems  is  no  good  feoffment ;  because  the  bare  shewing 
of  the  lands  to  the  feoffee  implies  no  authority  or  licence  from 
the  feoffor  to  take  possession;  and,  consequently,  the  entry 
being  without  any  authority  cannot  vest  the  freeliold  in  him, 
because  there  was  no  solemn  act,  nor  publick  declaration  made 
by  the  feoffor,  by  which  the  pares  might  discover  a  real  intention 
to  change  the  possession,  and  the  subsequent  agreement  of  the 
feoffor  can  never  support  an  act  which  was  originally  voiil.  For 
though  the  feoffee,  afler  the  delivery  of  the  charter,  might  take 
the  usufructuary  possession  as  tenant  at  will,  yet  the  freehold 
still  continued  in  the  feoffor,  for  that  cannot  pass  from  one  to 
another,  without  some  solemn  or  publick  declaration,  that  the 
pares  may,  upon  any  dispute,  determine  in  whom  the  freehold 
resides. 

If  a  man  makes  livery  within  view  to  a  woman,  and  before 
she  enters,  the  feoffor  marries  her,  and  afterwards  never  claims 
any  thing  but  in  right  of  his  wiit?,  this  is  a  good  execution  of  the 
livery;  for  the  husband  claiming  the  land,  in  right  of  his  wife, 
shall  be  sufficient  to  reduce  the  lands  actually  into  her  possession, 
since  he  is  the  proper  person  to  transact  for  her;  and  therefore 
shall  be  presumed  to  have  parted  with  and  delivered  up  the  pos- 
session to  her,  since  after  the  coverture  he  claimed  the  land  only 
in  her  right. 

So,  where  two  women  were  jointenants  in  fee,  and  one  of 
them  made  a  feoffment  to  a  man,  and  liverj'  within  view,  by 
saying,  Go,  enter,  and  take  possession ;  and  before  the  man  en- 
tered, he  married  the  feoffor ;  his  entry  after  the  marriage  was  a 

good 


(B)  The  Effect  mul  Operation  of  lAvcry.  5()3 

good  cxwution  of  the  livery,  bccansc,  by  the  livery  within  the  PoIIcx.  45  to 
view,  an  interest  passed  to  the  leollee,  which  is  not  revocable  53-  ^•^'« 
by  the  feme;  and  his  entry  after  the  coverture  makes  the  utmost 
notoriety  the  thin/jr  is  capable  of  to  discover  in  whom  the  free- 
hold is  Imljrcd;  and  his  entry  shall  be  intended  for  his  benefit; 
and  therefore  shall  have  a  retrospect  to  tlu.'  livery  in  view  to 
make  it  a  jierfect  feofFment. 

The  livery  within  view  may  be  ituule  u(  lands  in  auuiiier  (  o.  i.itt.48.  b. 
county  than  where  the  lands  lie,  because  the  translation  of  the 
feud  was  otten  made  at  the  court  baron  in  the  presence  o^  pares 
curice ;  and  these  courts  being  \\o\i\Q\\  siib  dio^  the  pares  co[x\d 
Jiave  a  distinct  view  of  every  part  of  the  manor;  and  therefore 
were  projier  to  attest  this  sort  of  investiture,  though  the  lands 
were  in  a  difterent  county;  for,  notwithstanding  that,  they 
niight  have  been  part  of  the  same  manor  for  which  the  court 
was  holden. 


(B)   The    Effect    and  Operation    of    Livery:     And 

herein. 


I.  Of  the  Effect  thereof  to  pass  a  future  Ititeirst. 


^Hl 


IS  ceremony  was  first  instituted,  that  the  patc^  of  the  Cro.  Eliz.  451. 
county  might,  upon  any  dispute  relating  to  the  freehold,  2  Vent.  204. 
determine  in  whom  it  was  lodged,  and  thence  be  the  better  Co.Litt.  217. 
enabled  to  determine  in  whom  the  right  was.  Hence  therefore  ^  °'  ^^'  ' 
it  is,  that  if  a  man  makes  a  feoffment,  or  lease  for  life,  to  com- 
mence in  Jiituro,  and  makes  livery  innnediately,  the  livery  is 
void,  and  cmly  an  estate  at  will  passes  to  the  feiiffee;  for  the  de- 
sign of  the  institution  would  fail,  if  &uch  livery  were  effectual  to 
pass  the  fnvhold ;  for  it  would  be  no  evidence  or  notoriety  of 
the  change  of  the  freehold,  if,  after  the  livery  made,  the  free- 
hold still  remained  in  the  feoffor;  the  use  of  the  investiture 
would  rather  create  than  prevent  the  uncertainty  of  the  freehold, 
and  in  many  cases  would  put  men  to  fruitless  trouble  and  ex- 
pence  in  pursuit  of  their  right;  for  by  that  means,  after  a  man 
had  brought  his  prcea'pe  against  a  person,  whom  he  supposed  to 
be  tenant  to  the  freehold,  and  had  proceeded  in  it  a  considerable 
time,  the  writ  might  abate  by  the  freehold's  vesting  in  another 
by  virtue  of  a  livery  made  before  the  purchase  of  the  writ.  An- 
other reason  why  such  future  interests  cannot  be  allowed  to  pass 
by  any  act  of  livery  was,  because  no  man  would  be  safe  in  his 
purchase,  if  the  operation  of  livery  might  create  an  estate,  to 
commence  many  years  after  the  livery  was  made;  and  though 
tliey  have  allowed  a  future  interest,  to  commence  by  way  of  lease, 
yet  that  had  no  such  ill  effect  in  making  purchases  uncertain,  be- 
cause anciently  tliey  were  under  the  power  of  the  freeholder, 
who,  by  recovery,  might  destroy  them ;  and  now,  unless  such 
leases  were  made  upon  good  considerations,  -they  are  fraudulent 
Vol.  III.  Q  q  against 
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against  a  purchaser;  and  it  is  not  to  be  presumed  that  leases  at 
great  distances  should  be  purchased  for  value. 
a  Co.  55.  Hence,  by  the  way,  we  may  account  why  a  freehold  in  rever- 

Buckler's  case,  gj^j^  ^j.  remainder  cannot  be  granted  infuturo^  though  there  no 
Moore ^423.     livery  is  necessary  to  pass  it;  as,  where  A,  was  tenant  for  life, 
Cro.  Eiiz.4io.  remainder  to  B,  in  fee;  A,  made  a  lease  for  years   to  C,  and 
585.  Hob.  1 70.  afterwards  granted  the  land  to  D.  habend.  from  Mich,  next  en- 
171.  5  Co. 94.  suing  for  life:  this  grant  to  D.  was  adjudged  void,  though  C. 
ivep.  261.  jj^yj.jjgj  jQ  j^  jjf^gj.  Michaelmas,  because  such  future  grants  create 
an  uncertainty  of  the  freehold,  and  the  tenant  of  the  freehold 
being  the  person  who  is  to  answer  the  stranger's  praecipe,  and  was 
answerable  to  the  lord  for  the  services,  it  were  unreasonable  to 
permit  him,  by  any  act  of  his  own,  to  prevent  or  delay  the  pro- 
secution of  their  right. 
Greenwood  But,  where  a  man  makes  a  lease  to  commence  from  Michael- 

V.  Tyler,  Hob.  ^^^^  ^^^^  ^^^^^  Michaelmas  makes  a  livery  and  seisin,  this  is  suf- 
c6t.S.  C.  ficient  to  pass  the  freehold,  because  in  this  case,  at  the  time  of 
Smith  V.  Bole,  the  livery  made,  the  possession  and  freehold  were  actually  trans- 
Cro.  Ja.  458.  ferred  to  the  lessee,  and  did  not  remain  in  the  lessor,  after  the 
3  Bulstr.  290.    iiotoriety  made,  which  gives  notice  of  transferring  the  freehold. 

Cro.  Ja.563.  Yet,  if  the  feoffer  had  made  a  letter  of  attorney  to  give  liveryj 
Hob. 314.  the  attorney  could  not  give  livery  R^er  Michaelmas,  unless  an 
express  authority  were  therein  contained  for  it,  because  the  na- 
tural import  of  such  authority  is  to  give  livery  immediately,  and 
the  authority  of  the  representative  cannot  extend  beyond  the 
delegation. 
Hennings  v.  A.  by  indenture  demised  to  B,  habend,  a  die  datiU  (which  was 

Paucharden,      (he  loth  of  Jutie)  indejiturcc  pradict,  for  his  life,  with  a  letter  of 
Mallow  '^^     attorney  to  make  livery;  the  attorney  made  livery  the  23d  of 
May,  Moore,    *^^^  following,  and  the  livery  was  holden  to  be  void  ;  because  the 
zd.  Cro.  Eliz.  estate  for  life  being  by  the  indenture  to  commence  the  loth  of 
873.  S.C.         June,  the  attorney  had  no  authority  to  change  the  commence- 
ment of  the  estate;  and  therefore  not  having  pursued  his  autho- 
rity, by  not  giving  livery  to  let  the  freehold  commence  according 
to  the  deed,  what  he  did  afterwards  was  without  any  authority, 
and,  consequently,  void.     But  in  this  case,  if  the  deed  had  not 
been  delivered  till  after  the  day  of  the  date,  and  the  attorney  had 
given  livery  at  the  time  of  the  delivery  of  the  deed,  this  had  been  a 
good  livery,  because  the  deed  of  feoffment  was  to  govern  the 
livery,  but  the  deed  itself  had  no  effect  till  the  delivery ;  and 
therefore  the  attorney  making  the  livery  at  the  time  the  deed  of 
feoffment,  which  was  to  govern  it,  began  to  operate,  he  seems 
thereby  to  have  executed  his  authority  well  enough. 
Callard  v.  If  a  man  makes  a  feoffment  to  commence  after  his  own  death, 

Callard,  Cro.  o^  makes  a  feoffment  in  this  manner,  being  upon  the  land,  /  do 
Poph!47'.  S.  C.  ^^^''^'  reserving  an  estate  for  my  awn  and  my  wife's  lives,  give  y ok 
a  Ro!  Abr.  7.  Ihese  my  lands  to  you  andyoiir  heirs,  these  are  void  feoffments,  be- 
S.  C.  Co.  cause  the  possession  is  not  delivered  at  the  time  of  the  notoriety 
Litt.48.  made;  and  therefore,  if  such  feoffments  were  allowed,  the  inves- 

titure would  be  so  far  from  being  an  evidence  to  discover  in 

whom 
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whom  the  frcehokl  is  Io(1;:;c(^  that  it  would  often  mislead  the 
juries  in  such  inquiries.  Besides  it  were  absurd  to  suffer  a  man 
to  reserve  a  particular  estate  to  himself,  and  thereby  in  the  same 
contract  be  both  fct^ffor  and  feoffee. 

If  a  lease  for  3'ears  is  made  to  A,,  the  remainder  to  B,  for  life,  Litt.  §  60. 
and  liver}'  is  made,  the  freehold  is  well  conveyed  to  B.     But  this  5  Co.  94.6. 
livery  caimot  be  made  to  B,  himself,  because  the  possession  can-  ^\^^j^i}\ 
not  be  delivered  to  him,  for  that  belongs  to  A,  during  the  term.        ^'     ^'  ' 
The  livery  therefore  must  be  made  to  A.,  who  is  to  receive  the 
possession,  and  such  livery  actually  vests  the  freehold  in  Z?.,  be- 
cause the  presumption  is,  that  every  man  accepts  of  a  gift  which 
is  for  his  interest;  and  A.  is  looked  upon  as  the  attorney  of  ^. 
to  take  the  livery,    because  he,  having  an  immediate  interest  la 
the  land,  is  the  only  person  to  whom  the  possession  can  be  de- 
livered ;  for  B.  has  no  immediate  right  to  the  possession,  and 
therefore,  as  he  cannot  receive  it  himself,  by  consetjuence,  he 
cannot  depute  another  to  take  it. 

But  this  livery  must  be  made  to  A,  upon  the  land,  for  a  livery  Co.  Litt. 49. b. 
within  the  view  will  not  pass  the  freehold  to  B.;  for  this  livery  aRo.  Abr.6. 
within  the  view,  being  anciently  made  in  court,  could  only  be 
made  by  the  immediate  homagers  of  the  court  from  the  one  to 
the  other;  but  A,  in  this  case  being  no  homager  to  the  court, 
since  he  was  only  lessee  for  years,  was  not  ciipable  of  such  livery 
within  view. 

And  this  livery  to  A,  must  be  made  to  him  before  he  actually  Litt.  $  60. 
enters  and  takes  possession,  by  virtue  of  the  lease,  because  if  the  Co.  Litt.  49, 
possession  be  once  filled  by  the  lessee  for  years,  there  is  no  vacant  ^^^'  9^* 
possession  to  be  transferreil    by  the  Wyery,  for  quod  semcl  jneiim  Co.LitiziS.tu 
est,  amplius  mewn  esse  non  potest ;  no  man  can  receive  that  from  Plow.  156.8. 
another  which  is  already  in  his  possession. 

If  a  lease  for  years  be  made  to  A,  and  jB.,  the  remainder  to  C.  Co.  Litt  49. 
in  fee,  and  liver}'  be  made  to  A.  in  the  absence  of  J3.,  whether  5  Co.  94. 
the  conveyance  be  by  deed  or  without,  the  livery  is  good  to  vest  *        Abr.8. 
the  remainder  in  C, ;  because  by  the  bare  demise.  A,  and  B.  have 
an  interest  in   the  land,  during  the  term,  without  any  further 
ceremony,  and  each  being  equally  entitled  to  the  whole  posses- 
sion, either  may  invest  himself  in  the  whole  possession  by  entry, 
or  receive  the  possession  from  the  lessor  by  the  solemnity   of 
livery ;  and,  therefore,  when  the  whole  possession   is  delivered 
by  the  lessor,  and  livery  made  to  A.  in  the  absence  of  B.  in  the 
name  of  both,  this  livery  is  sufficient  to  vest  the  remainder  in  C, 
because  A,  had  as  much  power  to  receive  the  possession  of  the 
whole,  as  if  the  lease  for  years  had  been  made  to  him  only,  he 
and  B,  being  jointenants  by  the  demise,  and  thereby  seised  pet- 
my  Sf  per  tout. 

But,  if  a  lease  for  life  had  been  made  to  C.  to  commence  im-  Co.  Litt.  49. b. 
mediately,  and  C  had  appointed  A.  and  B,  his  attornies  to  take  5  Co.  94.  b. 
livery  from  the  lessor;  the  livery  made  to  one  of  them  alone  had  P^'"***3» 
been  ineffectual  and  void ;  because  one  only  without  the  other 
had  no  authority  from  the  delegation  to  receive  the  possession, 
and,  consequently,  what  is  done  by  a    representative  witliout 
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an  aothority  from   the  principal,   is  a   nullity  and  void.     But 
otherwise  it  is,  if  the   letter  of  attorney  had  been  jointly  and 
severally,  to  receive  livery. 
C0.Litt.217.  a.       If  a  lease  for  years  he  made  to  A.,  remainder  to  the  right  heirs 
of  B.,  and  livery  and  seisin  be  made  to  A,,  yet  the  freehold  does 
^  not  pass  from  the  lessor;  and  therefore  the  livery  is  void,  because 
there  was  no  person  in  being  at  the  time  of  the  livery  made  in 
whom  the  freehold  conld  vest,   for  nemo  est  lucres  viventis  ;  and 
the  lav/  will  not  endure  such  future  operation  of  the  investiture, 
because  it  would   create  an  uncertainty  of  the  freehold,  which 
would  necessarily  perplex  and  delay  all  prosecutions  against  the 
freehold. 
Plow.  156.  a.         If  a  lease  for  years  be  made  to  begin  at  Michaelmas^  remainder 
Co.  Lit.  217.     to  .7.  S,  in  fee,  and  livery  be  made  before  Michaelmas^  the  livery 
i.s  void  for  the  former  reason  ;  but  a  lease  for  years  may  be  made 
to  commence  infuluro^  because  the  freeholder,  who  is  to  answer 
tlie  stranger's  jtraripc,   is,   notwitlistaiiding  such  future  interest,' 
certain  and  known,  and   therefore  not  within  the  reason  of  the 
former  case. 
Lit.  }  350.  11  A»  makes  a  kasc  lor  Jiie  j/eut.s  to  /i.  upon  condition,   that 

Co.  Lit.  217.  if  J),  pays  him  10/.  witliiu  two  years,  that  then  he  shall  have  a 
fee-simple  in  the  lands,  and  makes  livery  and  seisin  to  B. ,-  this 
passes  the  ireehold  iir.mcdiately,  and  IJ.  has  a  feeccmditional;  be- 
cause if  the  freehold  were  not  to  vest  in  /i.  till  the  condition  per- 
formed, it  would  bf  didiculi  to  determine  in  whom  the  freehold 
is;  for  such  conditions  may  be  inserted  in  deeds,  which  are  per- 
fected privately  between  the  parties,  and  therefore  not  so  proper 
to  govern  the  possession  and  seisin  of  the  freehold,  as  the  solemn 
investiture  by  livery,  wliich  is  made  in  the  publick  view  of  the 
whole  county  ;  therefore,  as  this  solemnity  was  first  appointed  to 
give  notice  of  the  transferring  of  the  freehold,  it  follows,  that  from 
the  reason  of  the  investiture  the  freehold  must  pass  at  the  time  of 
the  solenmity  made,  or  not  at  all.  But,  if//,  had  made  a  lease 
for  life,  upon  like  condition,  to  have  fee,  the  livery  made  thereon 
should  not  carry  the  inheritance  till  after  the  condition  performed, 
because  there  passed  a  certain  freehold,  at  all  events,  to  the  lessee, 
and  the  livery  gave  notice  in  whom  it  was  lodged,  so  that  no  man 
can  i)retend  ignorance  against  whom  to  bring  his  |?r<2'a/^,  which 
would  be  the  mischief  in  the  former  case,  if  the  freehold  did  not 
pass  at  the  time  of  the  livery  made. 

2.  The  Effect  of  Livei-y  isihen  the  Fecfftn-  is  out  of  Possession, 

Co.Litt.  48.b.       It  is  regularly  true,  that  the  feoffor  must  be  actually  in  the 
a  Ro.Abr.  34.  possession  of  the  land  at  the  time  of  the  livery  made,  or  otherwise 
iPyer^*33?Cro.  the  livery  will  be  ineffectual  and  void;  because  the  design  of  the 
Eiiz.  3*2.         livery  is  to  give  notice  of  the  change  made  of  the  possession,  and 
therefore  it  must  be  a  vacant  possession  that  is  delivered ;  but  it 
were  absurd,   that  a  man  should  be  permitted  to  transfer  to  an- 
other what  he  has  not  in  himself.     Wherefore  if  a  man  makes 
a  lease  for  years,  or  life,  of  his  land,  or  has  his  land  extended  by 

virtue 
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virtue  of  a  statute  merchant,  SfCy  and  makes  a  feoffmeDt  and 
livery,  the  conusee  or  lessee  being  in  possession  ol*  tlie  land,  the 
livery  is  void ;  because  the  land  is  filled  by  the  lessee;  and,  con- 

(juenlly,  during  the  continuance  ot*  his  interest,  the  feoflce  can- 
not deliver  a  vacant  possession ;  and  therefore  the  livery,  which  is 
a  solemnity  instituted  to  give  notice  of  the  change  of  the  posses- 
sion,^must  be  void. 

Thus,  if  there  be  lessee  for  years  of  a  house  and  several  closes,  Bettisworth's 
and  the  lessee  and  all  his  servants  being  in   the  house,  the  lessor  case,  a  Co.  31. 
enter  into  one  of  the  closes,  and  make  a  feoffment  of  it,  and  f^ive  «  5?**^'",^'  *-^°' 
livtTv,  this  i<  a  void   teoftment;  because  the  possession   ot  part  Abr. 4.  S.C. 
of  the  thing  demised  is  possession  of  the  whole,  for  the  inipossi-  Co.  Lit.  48.  b. 
bility  that  a  man  should  be  in  the  actual  possession  of  every  part  l^yer,  18.  b. 
of  the  land  at  the  same  time;    and,  consequently,  the   lessor 
cannot  take  possession    of   the  close,  which   was  filled   by  his 
lessee;    and    therefore   the  livery    nmst    be  void,    because  the 
feoffor  had  no  vacant  j)ossession  to  transfer  at  the  lime  of  the 
livery  made. 

So  it  is,  if  the  lessee  for  years  himself  had  not  been  in  die  Co.  Lit.  48. 
house,  or  any  part  of  the  land,  yet  if  his  wife,  children,  or  sei-   »  Ho.  Abr.  4. 
vants  had  been  on  any  part  of  the  land,   that  were   sufficient,   tit^ Feoffment* 
But  the  cattle  of  the  lessee  grazing  upon  the  land,  without  either   66.  but  Moore*, 
wife  or  servant  on  the  land,  does  not  fill  the  poshcssion  so  as  to   n.  !>ays  "  by 
l)revent  the  lessor  from  entering,  and  making  a  good  livery  to  !* '''"'^  ^*^/''^'„ 
pass  the  freehold,   because  the  cattle  cannot  be  said  to  continue     "  ^^"' 

upon  the  land,  animo  posside/idi,  for  the  benefit  of  their  master, 
as  a  servant  may,  and  in  duty  ought  to  do. 

But,  if  a  man  makes  a  lease  lor  life  of  lands,  and  afterwards  »  Ro-  -Abr.  5. 
makes  a  feoffiucnt  »f  the  same  lands,  and  makes  livery  and  seisin   sheppard  v 
upon  the  land,   by  the  assent  of  the  lessee,  and  in  his  presence.   Gray,  Bio.  tit. 
this  is  a  good  livery  to  pass  the  inheritance;  because  the  lessee's  Surrender,  48. 
permitting  the  feoffor  to  come  upon  the  land,  and  make  livery,  i^ 
a  sufficient  quilting  of  the  possession  to  him,  either  by  way  of  sur- 
render, or  to  create  a  tenancy  at  will  in  the  feoffor,  to  make  the 
feoffment  and  livery  more  effectual  and  valid. 

But,  if  the  servant  of  the  lessee  were  only  on  the  land,  the  aRo.  Abr.5. 
livery  made  by  the  fei)ffbr,  though  with  the  servant's  permission, 
had  been  void  if  the  servant  continued  in  possession  at  the  time 
of  the  livery  made;  for  while  the  servant  continued  in  possession, 
it  must  be  only  for  the  use  and  benefit  of  him  that  placed  him 
there;  and,  consequently,  the  possession  of  the  servant  must  be 
looked  upon  as  the  possession  of  the  master ;  and  therefore  the 
livery  must  be  void,  because  it  could  not  deliver  a  possession 
which  was  still  filled  by  the  master,  and  which  the  master  never 
consented  to  part  with ;  and  the  permission  of  the  servant  will 
not  admit  of  such  a  construction  as  was  made  in  the  precedent 
case,  because  the  servant  having  no  interest,  but  in  right  of  his 
master,  could  neither  make  a  surrender,  nor  a  tenancy  at  will  to 
the  feoffor. 

But  it  has  been  holden,  where  a  man  made  a  lease  for  years  of  Dyer,  363.  a. 
a  house,  and  afterwards  made  a  feoffment  of  it,  with  a  letter  of  jRo.Abr.  5. 

Q  (J  3  attorney   ^^^^^'  9i. 
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attorney  to  make  livery,  and  the  attorney  came  to  the  house  to 
make  livery  in  the  absence  of  the  lessee,  and  found  nobody  in 
the  house  but  the  servant  of  the  lessee,  who  quitted  the  possession 
of  the  house  at  the  desire  of  the  attorney,  and  then  the  attorney 
made  livery,  which  the  master  approved  of  at  his  return,  saving 
his  term;  that  this  was  a  good  livery;  because  here  the  servant 
actually  (juitted  the  house,  and  thereby  the  attorney  had  a  vacant 
possession  to  deliver  to  the  feoffee.  So,  if  the  attorney  had  found 
the  lessee  himself  upon  the  land,  and  had  entered  and  ousted 
him,  and  then  made  livery,  that  had  been  good  to  pass  the  free^ 
hold ;  for  though  the  ouster  had  been  a  tortious  act,  yet  the  pos- 
session became  thereby  vacant,  and,  consequently,  by  the  livery, 
might  be  delivered  to  the  feoffee. 

If  there  be  A.  lessee  for  years  of  six  acres,  and  he  make  a 
lease  for  years  of  three  acres  to  J,  S.,  and  he  in  reversion  enter 
upon  J.  S.<,  and  make  a  feoffment  with  livery,  this  shall  pass  the 
three  acres;  because,  by  the  demise  of  A.  for  years,  the  pos- 
session became  separate  and  divided,  which  was  united  and  one 
under  the  lease  to  A,  himself;  and  therefore  A,*s  continuing  in 
possession  of  his  own  three  acres  could  never  be  a  possession  of 
the  other  three,  which  he  had  no  right  to  during  the  demise  to 
J.  S.  But,  if  A,  had  only  made  a  lease  at  will  to  J.  S.  of  those 
three  acres,  the  entry  and  livery  of  the  reversioner  had  not 
passed  them,  because  A,  is  still  supposed  to  be  in  possession  of 
those  three  acres,  since  he  may  enter  into  them  when  he  pleases, 
by  the  determination  of  his  own  will ;  for  as  no  man  can  be 
actually  upon  every  parcel  of  the  land,  the  possession  of  one  acre 
is  very  reasonably  construed  to  be  the  possession  of  the  whole. 

So  it  is  in  case  of  a  tenant  at  sufferance;  as,  if  tenant  in  tail 
fuakes  a  fcoffiiicut  in  fee  to  the  use  of  himself  in  fee,  and  after- 
wards makes  a  lease  for  years,  and  dies,  by  which  the  issue  is  re- 
united before  entry,  and,  consequently,  the  estate  of  the  lessee  for 
years  is  determined  and  changed  into  a  tenancy  at  sufferance, 
because  the  fee-simple,  out  of  which  it  was  derived,  is  vanished 
by  the  remitter;  and  the  issue  enters  into  part  of  the  land  de- 
scended, and  makes  a  feoffment  of  the  whole,  and  gives  livery  of 
that  part  into  which  he  entered,  in  the  name  of  the  whole,  this 
shall  pass  all  the  lands  to  which  the  issue  was  remitted,  though 
the  tenant  at  sufferance  was  in  possession  of  part ;  because  that 
po.ssession  may  be  reasonably  supposed  to  be  in  me,  which  I  may 
actually  place  myself  in  at  my  pleasure;  and  therefore  the  livery 
of  that  part,  in  which  the  issue  had  actually  entered  in  the  name 
of  the  whole,  shall  pass  all  the  lands. 

A.  seised  of  land  in  fee,  holden  of  the  queen  in  socage,  died ; 
and  it  was  found  by  office,  that  he  died  without  heir,  by  which 
the  lands  were  seised  as  the  escheat  of  the  queen;  and  B,  the 
heir  o£  A.  traversed  the  office,  upon  which  issue  was  joined  ;  and 
pending  the  issue,  B,  made  a  deed  of  feoffment,  with  a  letter  of 
attorney;  and  afterwards  the  issue  being  for  ^.,  judgment  was 
given  que  les  mains  la  It  soiefit  amove^  and  then  the  attorney  made 
livery,  after  which  the  amaveas  mantts  was  executed;  this  was 

holden 
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holden  a  good  feoffment  and  livery;  because,  by  the  judgment 
against  the  queen,  her  possession  was  defeated,  and  B,  was  re- 
stored to  his  right  of  possession,  which  he  might  have  placed 
himself  in  at  his  pleasure ;  and  therefore  might  transfer  that  to 
another  which  he  might  actually  invest  himself  in  at  pleasure. 

Thus,  if  land  descends  to  J,  S,,  who  entci-s  but  into  part  of  it,  aRo.  Abr.j. 
and  makes  a  feoffment  of  the  whole,  and  livery  in  that  part  in 
which  he  entered  in  the  name  of  the  whole,  all  the  land  shall 
pass ;  for  besides  that,  in  this  case,  an  entry  into  part  may  be 
construed  an  entry  into  the  whole,  the  feoffor  having  a  power  to 
reduce  the  whole  into  his  actual  possession  at  his  will ;  the  very 
act  of  feoflnient  with  the  livery  in  all  these  cases  may  reason- 
ably be  taken  to  be  a  determination  of  his  will  to  take  the  pos- 
session, since  the  livery  and  feoffment  would  be  invalid,  unless 
he  were  in  possession. 

If  husband  and  wife  be  seised  of  land  in  fee,  and  the  husband  aHo.Abr.5. 
make  a  feoffment  of  the  whole,  the  wife  being  upon  the  land,  ^^*"^*  J  **3' 
yet  the  livery  shall  pass  the  land,   because  the  husband  had  the 
whole  possession,  either  in  his  own  right,  or  in  right  of  his  wife, 
and  therefore  could  deliver  it  over  by  the  investiture,  though  the 
wife  should  disagree  to  it. 

If  the  queen  be  lessee  for  years,  and  he  in  reversion  enter  upon  »  Ro.  Abr.5. 
the  land,  and  make  a  feoffment  in  fee,  this  is  void;  because  the  4rvUie%Co,ss» 
law  preserves  the  possession  for  the  queen,  who,  by  constantly  at- 
tending the  business  of  the  publick,  is  presumed  not  to  have 
leisure  to  take  care  of  her  private  concerns.  But,  if  the  queen 
had  made  a  lease  for  years  to  J.  S.,  and  he  in  reversion  had 
entered  and  ousted  him,  and  made  a  fc»offment,  that  had  been 
good;  because  the  queen  had  no  right  to  the  possession  during 
the  lease  to  J,  S,,  and  the  reversioner  having  gained  the  pos- 
session by  his  ousting  J,  S.  miglit,  consequently,  deliver  it  by 
the  investiture. 

If  a  man  makes  a  lease  for  life  to  A,^  and  after  makes  a  feofF-  aRo.Abr. 
ment  and  livery  to  A,  of  the  land  in  lease,  this  is  a  good  livery  ^95-    jDyer, 
and  feoffment;  for  though  the  land  was  in  lease  to  A.,  yet  his  l^^'^       ^^^' 
acceptance  of  the  feoffment  and  livery  amounts  to  a  surrender. 
Id  res  mavis  valeat,   and,  consequently,  the  feoffor  has  thereby 
possession  to  transfer  by  the  livery  to  the  feoffee. 

If  a  man  be  seisetl  of  two  acres,  and  make  a  lease  for  years  of  Co.  Litt.  49.1. 
one  of  them,  and  after  make  a  feoffment  of  both  acres,  and  aR0.Abr.56. 
livery  of  the  acre  in  his  own  possession,  in  the  name  of  both  ;  the  *     '* 

livery  is  void  and  ineffectual  to  pass  the  acre  in  lease,  because 
that  being  full  of  the  lessee,  the  feoffor  had  not  the  possession  to 
transfer  by  the  livery  ;j/^/  such  feoffment  is  a  goodgra?it  of  the  re- 
version of  the  leasehold  acre^  if  the  termor  attorns  ;  because  every 
man's  act  is  construed  most  strongly  against  himself;  and  there- 
fore the  feoffor  shall  not  be  admitted  to  claim  any  thing  in  either 
of  the  acres,  since  the  possession  of  the  one  was  actually  transfer- 
red by  the  livery,  and  the  reversion  of  the  other  in  lease  by  the 
deed  of  feoffment,  which,  with  the  attornment  of  the  tenant, 
amounts  to  a  grant, 

Q  q  4  But, 
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a  Ro.Abr.4.         But,  if  there  be  a  lease  for  years  to  A.,  remainder  to  B.  fof 
56.    Ro.  Abr.  jifg^  jjnd  C,  the  reversioner  in  fee  make  a  feoffment  in  fee,  with 
^^Vk^T^^^     livery  to  A.,  this  is  void  as  a  feoffment,  because  C,  had  no  pos- 
ford.         "        session  to  transfer  by  the  livery,  that  being  already  in  A.^  and  the 
freehold  in  B.,   by  the  former  lease;  and  the  acceptance  of  the 
livery  by  A,  was  ncillier  a  surrender,  nor  an  attornment;  as  in 
the  former  case  it  would  not  amount  to  a  surrender,  because  of 
the  intermediate  freehold  which  was  in  B.,  new  did  the  feoffment 
amount  to  a  grant  and  attornment ;  for  though,  according  to  the 
former  case,  every  man's  conveyance  is  construed  most  strongly 
against  the  grantor ;  yet  in  this  case  the  grant  is  ineffectual,  for 
want  of  attornment;  for  y^.'s  acceptance  is  no  attornment,  be- 
cause he  shall  not  bring  B,  within  his  fealty,  by  an  act  which 
was  not  in  its  original  intentioir  designed  to  be  prejudicial  and 
injurious  to  /?.,  by  dis|)lacing  his  remainder. 
4R0.  Abr.  6.         If  a  man  be  seised  of  two  acres,  and,    being  disseised  of  one, 
Dyer,  18.  make  a  feoflfinent  of  both,  and    livfry  in   the  acre  in  possession, 

in  the  name  of  both,  yet  the  acre  of  which  he  was  disseised  does 
not  pass,  because  he  could  not  deliver  that  possession  to  the 
feoflfce,  which  the  disseisor  had.  80  it  is,  if  the  disseisor  had 
made  a  lease  at  will,  and  then  the  disseisee  had  made  a  feoffment 
of  the  acre  in  his  possession,  in  the  name  of  both,  this  had  not 
passed  both  the  acres,  because  tile  possession  vi'  one  acre  was  still 
out  of  him,  and  the  feofTment  could  not  be  any  determination  of 
the  will  of  the  disseisor. 
Dyer,  18.  But,  if  a  man  be  seisc*d  of  two  acres,  and  make  a  lease  at  will 

a  Ro.  Abr.  5.     of  one,  and  alter  enfeofl  J.  S.  of  both  acres,  this  shall  pass  both  ; 
because  the  very  feoflinent  and  livery  is  a  determination  of  the 
estate  at  will,  and,  consequently,  the  feoffor  has  thereby  resumed 
the  possession,  in  order  to  convey  it  by  livery  :  otherwise,  of  a 
lease  for  years,  because  the  possession  is  in  the  termor  during 
the  lease. 
aRo.Abr.  6.         U  A.  be  lessee  for  life  of  Black-Aae^  and  being  likewise  seised 
9  H.  7.  aj.  b.    in  \qq  Qf  White-Acre  make  a  feoflinent  of  Iwth,  and  give  livery  in 
Ulntc-Acrc^  in  the  name  of  both,  this  is  a  good  feoffment  of  both 
acres;  because  A,  had  the  freehold  and  possession  of  both  acres, 
and  therefore  might  well  deliver  them  over  by  the  investiture  : 
otherwise,  if  ^.  had  been  only  possessed  of  Black- Aae  {o\yeox%^ 
for  then  it  should  not  pass  by  the  feoffment,  because  the  charter 
of  feoflhient  jiasses  the   interest  in   the  term   before  the  livery 
made,  and  a  less  estate  by  right  shall  be  supposed  to  pass,  ra- 
ther than  a  greater  by  wrong.     But  in  the  first  case,  where  A, 
had  the  freehold  in  both  acres,  nothing  passes  till  the  livery  was 
made ;  and  therefore  the  livery  must  operate  to  pass  the  fee  in 
both  acres,  seciuidtivijonnam  diartcc^  else  it  can  pass  nothing. 
%  Ro.  Abr.  4.         But,  if  yi.  had  been  possessed  of  Black- Acre  for  years  in  atUa' 
droit,  as  guardian  to  an  infant,  and  had  made  a  feotfrnent  of  both 
acres,  and  given  livery  in  White- Acre,  in  the  name  of  both,  that 
had  passed  both   acres  to  the  fooflfec;  because  the  term  being 
vested  in  the  infant,  the  guardian  could  lawfully  transfer  it  as  if 
he  had  been  in  possession  of  it  in  his  own  right,  and  therefore 

the 
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the  livery  must  operate  to  oust  the  infant  o^  the  term,  and  dis- 
seise him  in  reversion,  else  it  will  have  no  effect  at  all. 

3.  In  what  Cases  sexvral  Parcels  xvill  pass  by  one  Livery,  or  *iiiherc 
several  Parties  may  tale  by  Livcty  to  one. 

It  seems,  that  anciently  the  feoffment  and  giving   livery  was 
performed  before  the  pares  of  the   manor  w  here  the  lands  lay. 
Bnt  this  being  found  too  mncii  to  strcigliten  the  transferring  of 
the  possej»sioP,   it  was  found  necessary  to  admit  the  testimony  of 
strangers;  and  this  came   afterwards  to   be  established  for  the 
convcnicncy  of  it.   And  because  all  men  of  the  county  assembled 
at  the  county-court,  in  order   to  determine  disputes  relating  to 
the  whole  county,  as  the  tenants  of  the  manor  did  at  their  court 
baron ;  anil  beciiuse  there  lay  an  appeal  from  the  court  baron  to 
the  county  court,  so  that  iW  pares  of  the  county  were  thereby 
ultitnately  to   determine  of  all    things  relating  to  the  particular" 
manor;  it  seemed  the  more  reasonable  to  admit  ihki pares  comi- 
faftts  to  attest  the  investiture  through  any  particular  manor,  and 
indirtercntly  through  the  whole  county;  and   hence   it  came  to  Co.  Litt.  a5.^ 
be  admitted,  and  so  the  law  continues,  that   if  a  man  seised  of  •»•  *  Ro.  Abr. 
lands  in  several  villages  in  one  county,  makes  a  feoffment  of  the  "* 
whole,  and  gives  seisin  of  parcel  of  the   lands  in  one  town,   in 
the  name  of  all  the  lands  in  that  town  and  in  the  other  towns, 
that  all  the  lands  of  the  feoffor  lying  in  that  county  shall  pass, 
as  well  as  if  there  had  been  livery  given  in  each  town. 

But,  if  a  man  having  lands  in  two  counties  makes  a  feoffment  Perk.  aa;. 
of  both,  and  gives  livery  of  the  land  in  one  county,  in  the  name  2  Ro.  Abr.  11. 
of  all,  the  land  in  the  other  county  shall  not  pass,  because  there 
was  no  relation  or  dependence  between  one  county  and  another, 
as  there  was  between  the  several  manors  and  county  court;  for 
one  county  having  no  power  or  jurisdiction  over  another,  the 
pares  of  one  were  reasonably  presumed  to  be  ignorant  of  what 
was  transacted  in  the  other;  and  therefore  the  investiture,  which 
j)assed  the  land  in  one  count}',  was  ineffectual  to  carry  the  lands 
in  the  other,  because  that  investiture  could  be  only  a  notoriety 
to  the  pares  of  the  county  where  it  was  made;  and,  conse- 
quently, there  having  been  no  notice  given  to  the  pares  of  the 
other  county  by  any  solemnity  of  the  transferring  of  the  pos- 
session, the  possession  must  reside  where  it  was  placed  by  the  last 
investiture. 

But,  if  a  manor  extend  into  two  counties,  and  the  feoffment  be  Perk.  §  227. 
made  of  the  whole  manor,  and  livery  only  in  the  part  lying  in 
one  county,  in  the  name  of  the  whole  manor,  yet  the  whole 
manor  shall  pass;  because  the  investiture  is  a  notoriety  equally 
to  all  the^;^;^^  of  that  manor  of  the  transmutation  of  the  pos- 
session ;  and  though  they  live  in  different  counties,  yet  they  re- 
side in  codem  territorio  ab  eodemfcndum  habentes  ;  and  therefore 
are  presumed  to  be  conuzant  of  every  thing  done  within  the  ter- 
ritory or  manor  to  which  they  belong. 

But,  if  the  manor  of  Dale  extend  into  the  counties  of  D.  and  Perk.  §  228. 

S.y  and 
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S.y  and  a  feoffment  be  made  of  the  manor  o^  Dale,  in  />.,  and 
livery  and  seisin  in  Z).,  nothing  passes  by  this  livery  but  that  part 
of  the  manor  which  lies  in  Z).,  because  the  feoffment  being  con- 
fined to  the  manor  of  Dale  in  Z).,  nothing  can  pass  that  does 
not  lie  in  the  county  of  Z). 
Co.  Litt.  49.  If  a  feoffment  be  made  to  A,  and  B.  by  deed,  and  livery  be 

359.    2  Vent,    made  to  A,,  in  the  absence  of  i?.,  in  the  name  of  both,  the  livery 
aoz.  ao5.  jg  goQj  to  pass  the  estate  to  both.     But,  if  the  feoffment  had 

a  Ro  Abr  g  ^^^"  made  without  deed,  and  the  livery  given  to  one,  in  the 
a  Leon.  23.  name  of  both,  it  should  operate  to  him  only.  For  the  parties 
Mutton's  case,  are  united  in  a  deed,  they  all  take  as  one ;  therefore  livery  to 
one,  in  the  nameJ  of  the  rest,  is  an  actual  deUvery  to  them  all. 
But  without  deed  they  are  not  so  united ;  and  therefore  the  de- 
livery to  one,  in  the  name  of  several,  is  no  actual  delivery  to  the 
rest,  but  the  whole  estate  must  reside  in  him  to  whom  it  is  de- 
livered, and  a  subsequent  assent  cannot  take  it  out  of  him,  such 
assent  being  not  so  solemn  as  the  feoffment  Besides,  in  tlie 
case  of  the  feoffment  by  deed,  A,  may  be  looked  upon  as  the 
attorney  of  B,  to  receive  livery ;  and  therefore  the  estate  shall 
immediately  vest  in  J3.,  because  every  man  is  presumed  to  assent 
to  a  grant  for  his  advantage ;  but  the  feoffment  without  deed  will 
admit  of  no  such  construction,  because  no  man  can  receive  livery 
as  attorney  to  another,  without  an  appointment  by  deed. 

(C)  Of  the  Charter  of  Feoffment :  And  herein,  what 
Things  are  necessary  to  the  making  of  a  perfect 
Charter,  and  how  far  the  Charter  governs  the 
Livery  which  is  relative  to  it. 

aRo.Abr.ai.  T"HE  things,  which  are  essentially  neccssai^  to  the  making  of 
Co.  Litt.  7.  -*■  a  perfect  charter,  are  but  sealing  and  delivery;  for  if  a  man 
gives  land  to  another  and  his  heirs,  and  seals  and  delivers  the 
(leed,  and  gives  livery,  it  is  a  good  charter,  and  the  inheritance 
shall  pass  as  well  as  if  it  had  all  the  formal  parts  which  are  gene- 
rally used  in  deeds  of  conveyance. 

But  since  by  the  statute  of  frauds  and  perjuries,  the  charter  of 
feoffment  is  made  equally  necessary  with  the  livery  and  seisin,  to 
(a)Bya9Car.2,  pass  the  freehold  or  inheritance,  it  being  thereby  {a)  enacted, 
*^-3'  ««  That  all  leases,  estates,    interests  of  freehold  in  any  lands, 

"  tenements,  or  hereditaments,  made  or  created  by  livery  and 
"  seisin  only,  and  not  put  in  writing  and  signed  by  the  parties 
"  so  making  or  creating  the  same,  or  their  agents  thereunto  la>v- 
"  fully  authorized  by  writing,  shall  have  the  force  and  effect  of 
"  leases  or  estates  at  will  only,  and  shall  not  either  in  law  or 
"  equity  be  deemed  or  taken  to  have  any  other  or  greater  force 
*'  or  effect ;"  for  this  reason  it  may  be  necessary  to  consider  the 
formal  parts  of  the  charter  which  are  generally  used  in  this  sort 
of  conveyance  at  this  day. 

These   are,    i.  The  premises.     2.   The  habendum.     3.  The 
{h)  But  for       tenendum.     4.  The  {b)  reddendum.     5.  The  clause  of  {c)  war- 
ranty. 
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ranty.     6.   The  {d)  cujus  ret  testimonitmj   comprehending  the  this  vide  tiL 
sealing.     7.  The  date.     And  lastlj/y  the  his  testibus,  RenU, 

(c)  Vide  tit. 
Warranty,    {d)  And  note,  that  if  the  deed  be  sealed,  though  it  wants  the  words  in  cujta  ret 
testimonium  si^Ulum  mcum  ajyposuiy  yet  it  is  qood  enough  ;  for  the  seal  appearing,  it  must  be 
presumed  to  be  set  there  by  the  parties  to  the  deed,    a  Co.  5.  Leon.  %$,  Owen,  23.  Bendl.  i. 

I .  Of  the  premises  of  the  deed  ;  and  their  office  is  to  name  the  Co.  Litt  6.  a. 

grantor  and  grantee,  and  the  thing  to  be  granted  or  conveyed:  9 Co. 47' b. 

Of  this  two  tliinijs  are  observable  as  rcijularly  true;   1.  That  no      d    V^**^/^* 
*  ,  .       ,  .  f*'  1        1      1  1  *  Ko.  Abr.  6c. 

person,  not  named  n\  the  premises  ot  the  deed,  can  take  any  Cro.  Ja.564. 

thing  by  the  deed,  though  he  be  afterwards  named  in  ihehaben-  Cro.Eliz.58. 
dum,  because  it  is  the  premises  of  the  deed  that  make  the  gift ; 
and  therefore  when  the  lands  are  given  to  one  in  the  premises, 
the  habendum  cannot  give  any  share  of  them  to  another,  because 
that  would  be  to  retract  the  gift  already  made,  and,  consequently, 
to  make  a  deed  contrary  and  repugnant  in  itself.     Thus,  for  in-     . 
stance,  if  a  charter  of  feodmcnt  be  made  between  A,  of  the  one  13  Co.  53. 
part,  and  B,  and  C  of  the  other  part,  and  A.  gives  lands  to  5.,  ^^P^*  '*6. 
habendum  to  B,  and  C.  and  their  heirs;  C.  takes  nothing  by  the 
habendum,  because  all  the  lands  were  given  to  B,,  and,  conse- 
quently, C  cannot  hold  those  lands  which  are  given  before  to 
another,     liut  in  this  case,  if  the  habendum  had   been  to  B. 
and  C  and  their  heirs,   to  the  use  of  B,  and  C,  this  had  been 
a  go(Kl  limitation  of  a  use,  and,  consequently,  the  statute  would 
carry  the  possession  to  the  use,  and  B.  and  C  thereby  become 
jointenants. 

So,    if  a  deed   of  feoffment  be  made,    without  naming  any 
fecjflte  in  the  premises,  habendum  to  B.  and  his  heirs,  it  seems 
doubtful  whether  B,  shall  take  any  thing  by  this  gift,  for  though 
there  be  not  that  repugnancy  in  this  case  as  in  the  former,  the 
lands  being  given  to  nobody  in  the  premises  of  the  deed,  and, 
a)-isequently,  the  habendum  cannot  be  said  to  be  contrary  to  the 
premises,  but  rather  explanatory  in  describing  who  shall  hold 
the  lands  which  were  given  in  the  premises ;  for  which  reason, 
it  seems,  that  my  Lord  Coke  (a)  holds,  that  the  gift  to  B,  is  (a)  In  Co. 
good;  yet  by  the  opinion   of  (b)  others  the  gift  is  void,  be-  ^l"^^* Cl- 
eanse the  habendum  can  only  limit  the  duration  of  the  estate,  ^  '    ^^' 
but  no  man  can  by  virtue  thereof  hold  lands  which  were  not  a  Ro.  Abr.  66, 
j;ivea  to  him.  67.    3  Leon. 

^  .  ZZ'    llThe 

cases  in  Ro.  Abr.  and  3  Leon,  are  certainly  contra.  That  in  Cr.  El.  seems  contra  on 
the  first  reading;  though,  on  examination,  the  question  appears  to  have  been  rather  on 
the  manner  of  pleading  the  deed,  than  on  the  operation  of  it.  But  in  Car.  Rep.  113.  there  is 
a  case  of  21  and  zz  El.  in  which  the  two  chiet  justices  and  the  chief  baron  certified  to  the 
chancellour,  that  a  lease  was  good  in  law,  though  the  lessee  was  named  in  the  habendum  only; 
and  a  case  in  Allen,  41.  is  also  with  Lord  Coke,     Hargr.  Co.  Litt.  7.  a.  n.  3.II 

If  lands  be  given  to  a  husband,  habendum  to  him  and  his  wife,  a  Ro.  Abr.  67- 
and  to  the  heirs  of  their  two  bodies,  the  wife  takes  nothing, 
because  she  was  not  mentioned  in  the  premises ;  and  therefore 
shall  take  nothing  of  that  which  was  before  given  entirely  to  her 
husband. 

But  there  are  these  four  exceptions  from  this  rule;   i.  That  if  Co. Litt. ai. 

lands  Plow.  158. 
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Cro.Ja.454."     lands  be  given  in  frankmarriagc,  the  woman  that  is  the  cause  of 

Poph.  126.        the  gift  may  take  by  the  fiabendum^  though  she  be  not  named  in 

aRo.  Abr.  67.   ^\^^  premises  ;  as,  if  lands  be  given  to  J,  S.,  habendum  in  libenim 

maritagium  una  cum  the  woman  who  is  daughter  of  the  donor ; 

this  is  a  good  estate  in  frankmarringe  to  them  both  ;  because  the 

gift  being  totally  on  her  account,  it  is  necessary  to  the  creation 

of  the  estate  in  the  husband  that  the  wife  should  take. 

Brook's  case.         2,  In  grants  by  copy  of  court-roll,  as  if  a  copyholder  surren- 

Poph.  125,        (]crs  to  his  lord,  without  limiting  any  use,  and  then  the  lord 

'^!^*  J^(^      '  grants  it  in  this  manner;  J,  S.  ccpit  de  domino,  habendum  to  the 

alio.  Abr.'67.  said  J.^.  and  his  wife,  and  the  heirs  of  their  bodies  begotten, 

S.  C.    Downs  this  is  a  good  estate-tail  in  the  wife;  for  these  customary  grants, 

V.Hopkins,      ^^ji^  jj,.^»  made  in  pursuance  of  a  former  >urrcnder,  arc  construed 

^J'^^'^ir'x  „  accordin<r  to  the  intention  of  the  parties,  (r/)as  wills  are.  Besides 

v.Wi"LsiP.     "^''»^  the  custom  ot  the  manor  is  tlic   rule  tor  the  exposition 

Wms.*^!.?.,  and  of  such  sort  of  grants,  and  in  many  n'.anors  such  sort  of  form  is 

iLcLRaym,       x\'i\\x\\. 

622.II 

aRo.Abr.68.        3.  That  a  man  not  naiueil  in  tlie  premi&cs  umn  Lm.    ;.      -ate 

Hob.  313.         jj^  remainder  by  limitation  in  the  habendum, 
Cro.  Ja.  564.  •' 

PIo\v.i58.4i4.       4.  In  wills;  for  if  a  man  devises  lands  lo  Jl  5.,  habendum  to 
3  Ro.  Abr.68.  },i,n  and  his  wife,  this  is  a  goml  devise  to  the  wife;  because,  in 
construction  of  wills,  the  intention  of  the  devisor  is  chiefly  re- 
garded, and  wherever  that  discovers  itself,   it  shall  take  place, 
'  though  it  be  not  expressed  in  those  legal  for^l^  that  arc  rcujuired 

in  conveyances  executed  in  a  num's  life-time. 
2  Bo.Abr.  65.        2.  Of  the  habendum  i  and  the  oflice  of  this  is  u>  inim  the  cer- 
a  C0.5J.  a.       tainty  and  extent  of  the  estate  to  the  feottec  or  grantee,  for  tfie 
9  Co.  47-  habendum  need  not  repeat  the  thing  granted  ;  it  is  suflicient  if  it 

be  named  in  the  premises,  because  it  is  the  premises  that  make 
the  gift,  and  the  word  habendum  does  of  its  own  nature  refer  to 
things  mentioned  in  the  premises. 
2R0.  Abr.65.       Of  the  habendum  there  are  these  things  observable;     1.  That 
the  habendum  cannot  jiass  any  thing  that  is  not  expressly  men- 
tioned or  contained  by  implication  in  the  premises  of  the  deed ; 
because  the  premises  being  part  of  the  deed  by  which  the  thing 
is  granted,  and,  consequently,  that  makes  the  gift;  k  follows, 
that  the  habendum,  which  only  limits  the  certainty  and  extent  of 
the  estate  in  the  thing  given,  cannot  increase  or  multiply  the 
gift,  because  it  were  absurd  to  say,  that  the  grantee  should 
hold  a  thing  which  was  never  given  to  him. 
a  Ro.  Abr.  65.       Hence  it  is,  that  if  a  man  grants  a  manor,  habendum  together 
with  another  manor,  or  with  the  advowson  of  another  manor, 
only  the  manor  granted  in  the  premises  shall  pass. 
2  Ro.  Abr.  65.       But,  if  a  private  person  grants  a  manor  habendum  una  cum  ad' 
vocatione,  which  belongs  to  the  manor,  this  is  a  good  convey- 
ance of  the  advowson,  because  it  was  impliedly  given  by  the  gift 
of  the  manor  itseLf. 
2  Co.  23.  2.  How  far  the  habendum  may  alter  or  abridge  the  gift  in  the 

Baldwin's  premises.     And  here  it  is  regularly  true,  that  the  habendum,  that 

*^*^^*  is  repugnant  and  contrary  to  the  premises,  is  void,  and  shall  be 

rejected ; 
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rejected;  because  the  rule  in  the  intcrpretiUion  of  all  dccils  is, 
that  all  «jjrants  shall  bo  taken  most  strongly  against  the  grantor ; 
and  their  lore  he  shall  not  be  allowed,  by  any  subsequent  part 
of  the  (\ee{\^  to  contradict  or  retract  that  gift  which  lie  made  in 
the  premises;  as,  if  a  man  gives  lands  to  ,7.  iS.  and  his  heirs, 
habendum  to  him  for  life,  this  is  a  void  habendum^  because  re- 
pugnant to  the  premises. 

But  for  the  belter  explication  of  this  rule,  it  will  be  necessary  Hob.  170. 
further  to  consider  it  under  these  excepti6ns;     i.  That  if  no  ex-  Co.  Litt.  i8j. 
press  estate  be  given   in  the  premises,  as,  if  a  rent  be  granted   » Co.  140.55. 
generally  in  the  premises   to  ,7.  .V.,  this  creates  an  estate  for  life  ^^  ^Cro.'^Eliz! 
in  ,7.  .v.,  by  implication  of  law;  that  is,  the  parties  having  omit-  aji.8C0.154! 
ted   to  determine  how  long  J,  S.  shall  enjoy  the  rent,  tlie  law 
construes  the  grant  most  strongly  against  the  person  that  makes 
it,  and  therefore  gives  J.  S.  an  estate  in   tiie  rent  for  his  own 
life.     But,  if  the  grantor  liad  by  the  habendum  limited  the  rent 
to  J.  S,  for  years,  or  at  will,  this  habendum  had  been  good;  for 
the  law  creates  an  estate  for  life  in  ,7.  S,  only  because  there  was 
no  express  estate  given   by  the  grantor.     But,  when  upon  the 
face  of  the  deed  it  evidently  appears  that  the  rent  was  given  but 
for  a  determinate  number  of  years,  or  only   at  the  will   of  the 
grantor,  there  the  law  will   never  create  an   estate  against  the 
express  provision  of  the  parties,  or  permit  J,  S,  to  enjoy  the  rent 
beyond  the  period  of  time  positively  limited  in  the  deed. 

So,  the  habendum  may  frustrate  and  control  the  estate  by  im-  Cro.  Eliz.  154. 

plication   in  the  premises,  though   the  estate  limitetl  by  the //^-  Hogg  v.  Cross, 

bendum  be  void  itself.     Thus,  if  a  deed  of  feoff uient  be  made,   ^^^*'*-  '7'. 

and  the  lands  given  generally  in  the  premises,  habendum  to  the  *  ^^^- '^"^- 66. 

feoffee  and  his  heirs,  after  the  death  of  the  feoffor,  the  implied  Buckler's  case, 

estate  for  life  shall  not   pass  by  the  premises,  because  it  is  evi-  Moorc,pl.59i. 

dently  the  intention  of  the  deed  that  no  estate  shall  pass  till  after  ^^^'  ^'^-  ^S^- 

the  death  of  the  feoff'or;  and  the  limitation  in  the  habendum  is   It^'      of, 
•  1     1  11'  1      <-      1     1  I    •      y-  ^      Moore,  881. 

void;  because  the  iivcry  cannot  pass  the  freehold  in  fiUuro^  for  cont. 

that  would  create  an  uncertainty  of  the  freehold,  and  strangers 
would  be  at  a  loss  against  whom  to  bring  their  i)rcccipe^  as  is 
before  observed. 

2.  If  to  the  perfection  of  an  estate  limited  in  the  premises  2  Co.  43,14. 
there  be  a  ceremony  necessary,  which  is  not  requisite  to  pass  Baldwin's 
the  estate  in  the  habendum ;  there,  if  the  ceremony  be  not  per-  Owe^  48**^ 
formed   to   carry  the  estate  in  the  premises,  the  habendum  shall 
stand,  though  it  be  repugnant  to  the  premises ;  as,  if  a  man  co- 
venants, grants,  demises,  and  to  farm  lets  land  to  A.  and  B,^ 
and  the  heirs  of  B,^  habendum  to  A.  and  B.  for  three  hundred 
years,  this  is  but  a  term  for  years  in  A.  and  J?.,  though  there  be 
words  of  inheritance;  for  it  was  plainly  the  intention  of  the  lessor 
to  create  a  term  only  by  his  using  the  common  words  of  demise. 
Besides,  it  is  evident  that  the  lessees  by  the  premises  could  have 
but  an  estate  at  will,  because  the  words  of  inheritance  in  the 
premises  were  not  sufficient  to  carry  the  freehold  without  livery, 
which  was  not  made  in  this  case,  and,  consequently,  the  ha- 
bendum does  not  really  contradict,  but  enlarge  the  gift  in  the 

prenrises. 
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premises.     It  is  true,  my  Lord  Colce  says,  at  the  end  of  this 
case,  that  if  h'vcry  had  been  made,  only  a  term  for  year?  shouhi 
have  passed ;  because  that  the  words  of  demising  and  covenants 
in  the  deeA  plainly  discover  the  intention  of  the  parties  to  create 
a  term.     But  ft.  of  this,  because  there  are  words  of  inheritance 
in  the  premises ;  and  therefore  a  livery  pursuant  to  them  ought 
to  be  taken  most  strongly  against  the  grantor. 
8  Co.  154.  b.         But,  though  the  habendum  cannot  retract  the  gift  in  the  pre- 
Co.  I^tt.  21.  a.  j^jggg^  yet  it  jnay  construe  and  explain  in  what  sense  the  words  in 
itt.    ep.345-  ^Y^Q  premises  shall  be  taken;  for  it  is  upon  a  view  of  the  whole 
deed  that  the  intent  of  the  parties  must  be  collected.     Therefore, 
if  lands  be  given  to  a  man  and  his  heirs,  habendum  to  him  and 
the  heirs  of  his  body,  this  is  but  an  estate-tail ;  because  the  ha- 
bendum only  expounds  the  general  word  heir  in  the  premises, 
and   such  exposition  is  consistent,  and  does   not  destroy  the 
operation  of  the  words  mentioned  in  the  premises,  but  only  ex- 
plains in  what  sense  they  are  to  be  taken,  and  what  heirs  are 
comprehended. 
Pilsworth  V.  ^  prebendary  demised  land,  of  which  he  was  seised  in  right 

Pyett,  Sir  T.  ^^  ^j^^  church,  to  «7.  5.  and  his  heirs,  habendum  to  him  and  his 
S65.  S.C.  heirs  for  three  lives,  and  it  was  holden  to  be  a  good  lease  against 
his  successor ;  because  the  habendum  explains  in  what  sense  and 
to  what  purpose  the  word  heirs  was  used  in  the  premises,  viz,  to 
create  a  special  occupancy  in  the  lessee ;  for  if  the  demise  had 
been  only  to  J,  S,  habendum  for  three  lives,  without  inserting  the 
word  heirs^  any  stranger,  upon  the  death  of  J.  5.,  might  nave 
entered  and  holden  the  land  as  a  general  occupant,  during  the 
lives  of  the  cestui  que  vies ;  therefore  the  heirs  of  the  lessee  shall 
enjoy  the  land,  because  they  are  mentioned  in  the  premises;  but 
the  habendum  explains  in  what  manner  they  shall  enjoy  it,  and 
that  is,  as  special  occupants  during  the  three  lives. 
Cro.  Eliz.  131.  But  it  has  been  holden,  where  a  husband  was  seised  of  land  in 
Piers  V.  Hoe.  right  of  his  wife  for  her  life,  and  they  both  by  deed  of  feoffincnt 
conveyed  the  land  to  J.  S,  and  his  heirs,  habaidum  to  him  and 
his  heirs,  to  the  use  of  him  and  his  heirs  for  the  life  of  the  wife; 
that  the  whole  fee-simple  passed  to  J.  5.,  and  so-was  a  forfeitare 
of  the  estate ;  for  there  being  a  fee-simple  conveyed  to  ,7.  S.  by 
the  livery,  and  the  premises  and  Jiabendum  of  the  deed,  the  words 
of  restriction  for  the  life  of  the  wife  refer  only  to  the  limitation 
of  the  use,  and,  consequently,  the  fee-simple  remains  in  the 
feoffee ;  whereas,  in  the  former  case,  the  conveyance  was  wholly 
at  common  law;  and  therefore  the  restriction  in  the  habendum 
must  relate  to  that  or  be  void,  which  is  never  admitted  where 
the  words  are  only  explanatory  and  not  repugnant. 
Moore,  876.  So  of  a  rent ;  as,  if  the  grant  had  been  to  J,  S,  and  his  heirs, 

\\nk'^^^'d^    executors,  and  assigns,  habendum  to  him  and  his  heirs,  executors, 
Perrott!  ^^^  assigns,  for  or  during  the  life  of  J,  N.y  this  is  a  good  haben- 

Brownl.  169.     ^"'^j  ^"^  the  lessee  has  only  an  estate  for  life ;  for  the  habendum 
Buls.  135.         does  not  defeat,  but  explain  the  operation  and  use  of  the  word 
Jicirs  in  the  premises ;  for  as  this  case  stands,  upon  the  death  of 
J.  S*i  his  heirs  shall  enjoy  the  rent  during  the  life  of  J,  N.,  as 

7  special 
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special  occupants;  whereas,  if  the  rent  had  been  granted  only  to 
J.  S.  for  the  life  of  J.  N.,  it  would  have  determined  upon  the 
death  of  ,7.  S.,  because  there  can  be  no  general  occupant  of  a 
rent ;  and  the  heirs  of  J.  S,  could  not  take,  because  not  named 
in  the  grant. 

If  the  grant  had  been  to  him  and  his  heirs,  habendum  to  him  Bowles  v. 
for  his  life,  and  the  lives  of  three  others;  this  is  likewise  a  good  ^^or,  i  Bulstr. 
habendum ;  because  it  does  not  render  the  word  heirs  in  the  pre-  J^^'  s  C 
miscs  useless,  but  expounds  them  only  to  create  a  special  occu- 
pancy, and  thereby  to  prevent  the  determination  of  the  estate  by 
the  death  of  the  grantee. 

But,  if  the  grant  in  the  premises  be  of  a  rent  to  a  man  and  his  aCo.aj,  34. 
heirs,  habendum  for  the  life  of  the  grantee,  this  is  a  void  haben- 
dtwi,  because  it  totally  defeats  the  operation  of  the  word  heirs  in 
the  premises,  and,  consequently,  is  repugnant  and  not  explana- 
tory, and  therefore  void. 

If  a  man  makes  a  feoffment  in  fee  in  20  acres  to  A.  and  B,,  Co.  Litt.  190. 
habendum  one  moiety  to  A,  and  the  other  moiety  to  i?.,  this  is  b.  183.  b.  and 
good,  and  the  habendum  makes  them  tenants  in  common ;  for  \  °|i  ediL 
though  the  premises  be  joint,  and  therefore  of  themselves  would  Hob.  17*. 
operate  to  give  a  joint  estate  and  possession,  yet  the  habendum  ex- 
plaining the  manner  of  possessing  is  not  inconsistent  or  repug- 
nant, because  it  makes  no  division  of  that  undivideil  possession 
which  was  given  in  the  premises. 

But,  if  the  habendum  had  limited  ten  acres  to  A.f  and  the  other  Hob.  17a. 
ten  acres  to  5.,  this  had  been  void,  because  the  habendum,  in  this 
case,  contradicts  and  is  repugnant  to  the  premises ;  for  by  the 
premises,  the  entire  and  undivided  possession  of  the  whole  twenty 
acres  is  equally  given  to  both  ;  and  therefore  the  habendum  that 
excludes  A,  out  of  his  share  of  ten  acres,  and  B,,  out  of  his 
share  of  ten  acres,  is  contradictoi^  to  the  premises,  and  therefore 
void. 

If  a  lease  be  made  to  two,  habendum  to  one  for  life,  remainder  Co.  Litt.  183. 
to  the  other  for  life,  this  is  a  good  habendum,  because  it  explains  '9o-  *  Co.  55. 
the  design  of  the  gift  in  the  premises,  and  shews  that  they  shall  *  '^o.Abr.65. 
take  the  whole  in  succession  one  after  the  other. 

So,  a  lease  to  the  mother  and  son,  habendum  eis  pro  termino  Dyer,  361. 
vita:  eorum  ^'  alterius  eorum  diutius  vivent.,  successive  uni  eorum  ®"^^*  '^^^' 
post  alterum  sicut  nominantur  in  charta  Sf  non  conjunctim ;  here 
the  habendum  explains  in  what  manner  they  shall  enjoy  the  land  : 
nor  is  the  habendum  void  for  the  uncertainty  who  shall  take  first, 
because  they  are  to  take  one  after  another,  as  they  are  named  in 
the  deed ;  and  therefore  the  mother  was  adjudged  to  be  tenant 
for  life,  the  remainder  to  the  son. 

But  a  demise  to  A,,  habendum  to  him,  B,,  and  C.  jno  termino  Hob.  313. 
vit(je  eorum  Sf  alteritis  eorum  successive  diutius  vivent,  j  this  is  a  void  Windsmore  v. 
habendum,  and  neither  B,  nor  C  can  take  any  thing:  not  as     ^    ^' 
lessees  in  possession,  because  not  parties  to  the  deed,  or  named 
in  the  premises ;  nor  by  way  of  remainder,  because  they  cannot 
take  jointly  in  remainder,  the  limitation  being  to  them  successive; 

nor 
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nor  can  tlicy  take  in  succession  one  after  the  other,  because  non 
constat  by  the  deed  who  sliall  take  first  in  remainder. 
Cro.  Eliz.  89.  A,  made  a  lease  to  /?.,  C,  and  D,  for  their  lives,  proriso,  and 
107.  Moore,  it  js  covenanted  and  granted,  that  C.  shall  not  enjoy  the  land 
during  the  life  of  7i.,  and  that  D.  should  not  enjoy  the  land 
during  the  life  of  C,  this  is  but  a  collateral  covenant,  which  shall 
not  alter  the  nature  of  the  estate  given  by  the  premises  which 
create  the  gift. 
Underwood  Sc  A.  made  a  lease  for  three  live?,  and  aff.er  grants  the  reversion 
Underiiaye's  to  J.  S.,  habendum  to  him  for  life,  such  estate  for  life  to  begin 
casc,2R.  Abr.  .^jj^j.  ^j^^,  ^i^..^^],  ^,j-  ^|,^.  ^j^^^^.  ^j^.^^  lessees;   this  is  a  ijood  ffrant  of 

271.  S.C.  "'^'  reversion  to  ,/.  S.  durnig  his  hie  to  commence  immediately; 

Moore,  881.  for  tht)ugh  the  habendum^  as  is  already  observed, 'may  totally 

8.C.  &('ro.  control  any  implication  in  the  premises,  and  defeat  the  estate 

i^'jorted^^liir  ^'^^'**^'^'^  given  by  implication  of  law,  yet  in  this  case  there  was  an 

a  man  grants  express  estate  ^iven  for  the  life  of  the  grantee,  and  no  subsequent 

a  reversion,  words  shall  defeat  that  estate  whicli  was  complete  and  express  by 

/labotduvi  nhcr  the  former  part  of  the  dc»etl ;  and  therefore  the  subsequent  words, 

!i,   f ,".?.!«* *4-^ .    which  would  limit  the  estate  to  commence  j'n  futuro.  are  void; 

the  truant  lor     ,  r      1     1  1  .1  \    -      j-  ^         c        \ 

life,  it  is  good;  i>c?tause  a  treehold  cannot  be  granted  m  futuro  for  the  reasons 

for  it  is  but  a    already  observed. 

limitation 

vvhtu  he  shall  have  the  possession.     But,  if  it  be  habendum  after  the  death  of  a  straDgcr,  it 

will  b(5  otherwise.     Buckler  v.  llurd} ,  Cro.  Eliz.  585.II 

Lilly  V.  Whit-  A  termor  for  years,  reciting  by  indenture  liis  term  and  lease, 

ney,  Dyer,  grants  all  his  term,  estate,  and  interest  to  another,  habtmdum 

Abr.  66.  S^  C.  *'^'  ^'  ^^^^S^^^^^^  ^^'-^  immediate  post  mortem  of  the  grantor ;  this 

Hob.  171.  was  holden  a  void  habendum,  because,    by  the  grant  in  the  pre- 
Cro.  Eliz.  255.  mises  the  whole   interest  was   absolutely  conveyed ;  and  there- 

SoJernianv.  Wn'cihc  habendum,  that  retracts  the  grant,  is  void;  for  it  may 

I  Salk.  346.  Ji«'ppcn  that  the  grantor  may  outlive  the  term,  and  then  the  ha- 

12  Mod.  II.  bendum  defeats  and  is  repugnant  to  the  grant. 

S.  C.    Frcem.  500.  S.  C.     Skin.  538.  S.  C.     Show.  P.  C.  199.  S.  C. 

Plow.  147,  A,  makes  n  lease  for  three  lives  of  lands,  and  afterwards  de- 

Thro^f'niort  i     ^"'^^*^  ^^^  *^'  ^'  '^^^  ^^"  years  the  reversion  of  the  lands,  habendum 

V.  Tracy.  ^^^^  ^^^^  lands  from  Michaelmas  next  ensuing  after  the  death  of 

the  lessee  for  livens ;  this  is  n  good  demise  to  J,  S,,  because  the 

word  reversion,  including  not  only  the  interest  or  estate  which  A. 

had  depending  upon  the  estate  for  lives,  but   likewise  the  land 

itself,  returning  after  the  determination  of  the  particular  estate, 

the  habendum,  which  explains  in  what  sense  the  word  reversion 

is  to  be  taken,  shall  stand ;  and  therefore  in  this  case  J,  S.  was 

adjudged  to  have  a  term  for  years  in  the  land,  to  commence 

upon  the  determination  of  the  freehold. 

See  Perk.  3.  The  next  formal  part  of  the  deed  is  the  te7iendum,  and  this, 

§  633,  &c.         since  the  statute  of  quia  emptores  tcnarum,  must  be  to  hold  of 

the  chief  lord  in  fee,  if  a  fee-simple  be  conveyed;  but,    if  an 

estate-tail  be  conveyed,  it  may  be  to  hold  of  the  donor. 

[It  is  now  of  very  little   use,  being  only  inserted  by  custom  : 
it  was  formerly  used  to  signify  the  tenure  by  which  the  estate 

8  granted 
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granted  was  to  be  liolden,  war.  tenendum  pe?'  servUium  niilitare^  in 
* ',  in  libero  soccatiiot  Sfc, ;  but  all  these  being  reduced  by 
1  2  Car.  2.  c.  24.  into  free  and  common  socage,  the  tenure 
is  now  never  specified. 

4.  Next  follows  the  reddendum^  which  is  that  by  which  the  See  tit. /?r;i/, 
grantor  doth  create  or  reserve  some  fiew  thing  to  himself  out  uf 

what  he  had  before  granted. 

5.  The  clause  of  warranty.     A  warranty  is  a  covenant  real,   See  tit.  Wv" 
annexed  to  lands  or  tenements,  whereby  a  man  and  his  heirs  are  ^^'^!^* 
bound  to  warrant  the  same  lands,  and  to  render  in  value,  if  they 

are  evicted  by  a  former  title. 

6.  O'i  iho  cujiis  rci  testimonium^  comprehending  the  scaling.   Co.  Litt.6.  a. 
This  clause  is  not  necessary,  though  sealing  be  of  the  essence  of  ^  J*  q„  *^*^*** 
a  deetl,  for  if  a  writing  be  not  sealed,  it  is  not  a  deed. 

The  practice  of  sealing    came    into  this    country  with    the  Spclm.    Glo<- 
Normans.     Some  indeed,   among  whom   is  Sir  Edward  Coke,  ^'  ^®^:  ^^'-*^' 
have  supposed  that  it  obtained  in  some  degree  in  the  time  of  the  r^Lit"^7a^ 
Sadwis,  a  mistake  which  liath  proceeded  from  not  knowing  that   Nichols.  Eng-' 
the  crosses  (with  which  both  principals  and  witnesses  then  signed)  Hsh  Histor. 
were  indifferently  called  signa  and  sigilla.  This  mode  of  authen-  ^^^^'  ^4*' 
ticating  instruments  soon  became  of  general  use;  though  it  is 
certain  that  there  were  several  conveyances,  which,  down  as  low 
as  the  reign  of  Edw.  the  3d,  were  adnn'ttetl  as  good  and  legal, 
when  otherwise  well  attested,  although  they  never  had  any  seals 
affixed  to  them.   These  were  the  grants  of  those  who  still  adhered 
to  the  old  Saxon  mode,  and  retained  the  subscription  of  names 
and  crosses.     And  mankind  niight,  perhaps,  safely  rely  upon  the 
authority  of  seals,  whilst   sigriets  were  carefully  preserved,  and 
the  arms  or  impressions  were  appropriated :  but  as  population 
increased,   and  the  same  arms  were  indiscriminately    used  by 
numbers,  the  evidence  of  seals  only  must  necessarily  become  un- 
certain and  unsatisfactory  :  the  statute  of  29  Car.  2.  c.  3.  revives, 
therefore,   the  old  Saxon  custom,  and  expressly  directs  the  sign- 
ing, in  all  grants  of  lands,  and  many  other  species  of  deeds.     It  3  Lsv.   aStr, 
hath  indeed  been   formerly  holden,    that   scaling  is  a  signing  764- 
within  the  statute,  a  doctrine  which   would  have  disappointed 
the  intent  of  the  legislature,  and  which  the  better  judgment  of 
later  times  hath  exploded. 

7.  Of  the  date.  —  The  date  is  not  essential  to  a  deed ;  for  if  it  Co.Litt.6.a.a, 
hath  no  date,  or   a  false  or  impossible  date,  the  deed  shall  be  ^J*  s-  a- 
good,  and  shall  take  effect  from  the  time  of  the  delivery.  ^    ^"'  '°®* 

j      So,  if  it  hath  the  day  of  the  month,  but  no  year  is  mentioned,   a  Ro-  Abr.37, 

i  for  that   is  a  void   date:  and  in   such  case  it  maybe  pleaded  Yelv.  194. 

!to  have  been  delivered  at  some  other  day  than  that  mentioned 

lin  it. 

!     If  two  deeds  bear  date  the  same  day,  and  are  evidently  but  i  ^^^'  6o» 

one  agreement,    that  shall  be  presumed  to  be  executed  first, 

which  will  support  the  clear  intent  of  the  parties. 

8.  Lastly,  the  his  testibus.     The  attestation  or  execution  of  »  Inst.  7-, -8. 
a  deed  in  the  presence  of  witnesses  is  necessary,  rather  for  pre-  *  ^^'  ^^°^ 
serving  the  evidence,  than  for  coiistituting  the  essence  of  the  ^°^* 
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deed.  This  clause  of  his  testibus  was  formerly  introduced  as 
well  in  the  king's  grants  as  in  the  deeds  of  subjects ;  in  the 
former  however  it  hath  been  long  discontinued,  the  king  at- 
testing his  patent  himself;  and  it  was  entirely  disused  in  the 
latter  in  the  reign  of  Henry  8.,  since  which  time  the  witnesses 
have  subscribed  their  attestation  either  at  the  bottom,  or  on  the 
back  of  the  deed.] 


(D)  Who  may  make  a  Feoffment. 


a  Ro.  Abr.  a. 
Co.  Litt.  247 


TF  a  person  non compos  makes  a  feoffment,  and  gives  livery  him- 
self,  this  is  allowed  on  all  hands  to  be  good  to  bind  himselt^ 
Sh^w.  PnrK  SO  that  he  can  by  no  process  or  plea  avoid  the  feoffment,  and  re- 
Cascs,  153.  store  himself  to  the  possession.  The  same  law  of  an  ideot. 
and  vide  tit.  ^^(j  t^^g  reason  is,  because  the  investiture  being  made  before 
Ideoisand  Lu-  ^^^  ^^^^.^^  curio',  their  solemn  attestation  could  not  be  defeated 
*^^^'  by  the  person  himself,  it  being  presumed  they  were  competent 

judges  of  the  ability  of  the  feoftbr  to  make  such  feoffment, 
p    j^  But,  if  an  infant  makes  a  feoffment,  and  makes  liverv  him- 

tRo.Abr.a.  self,  this  shall  not  bind  him,  but  he  himself  may  avoid  it  by 
8  Co.  4a,  43*  writ  of  dum  Jiiit  iri/ra  artatem  :  yet  the  feoffment  of  the  infant 
Whitting-  jg  j^Q^  y^jj  jj^  itself,  as  well  because  he  is  allowed  to  contract  for 
ham  s  case.  ^.^  benefit,  as  that  there  ought  to  be  some  act  of  notoriety  to  r.  - 
store  the  possession  to  him,  equal  to  that  which  transferretl  ii 
from  him.  I 

8  Co.  4?.    Co.       R"t,  if  an  infant  makes  a  feoffment,  and  a  ielier  of  attorney  toj 
Litt.  247.  a.       make  livery,  that  is  void.     So,  if  a  person  non  compos  make«  J^ 
4  Co.  125-  «•      surrender  or  release,  this  is  void  in  law.    So,  if  he  makes  a  letter 
^»f  ^^^^'V      of  attorney  to  give  livery.     But  the  heir  at  law,  after  the  death 
Cases  153.        ^f^  ^^^  person  of  non  sane  memory,  or  idiot,  may  avoid  his  feoff- 
ment; and  so  may  the  king  upon  an  office  found  of  his  lunnry 
during  his  life. 
4  Co.  125.  As  the  infant's  feoffment  is  voidable  by  dumfuit  infra  cctatem^ 

aRo.  Abr.  a.     when  he  comes  of  full  age,  so  it  is  voidable  by  him  by  entry 
8Co.4a>43.      during  his  nonage;  but  his  letter  of  attorney  is  merely  void. 
617   Gardiner  And  the  same  law  seems  to  be  of  a  feme  covert ;  for  if  she  makes 
V.  Norman,       a  feofl'ment  upon  the  land,  it  is  voidable  by  her  husband  ;  but,  if 
Perk.  2183.       she  makes  a  letter  of  attorney  to  give  livery,  it  is  absolutely  void 
in  law.     And  the  reason  is,  because  the  contracts  of  those  that 
are  disabled  by  law  to  contract  were  void  contracts;  but  their 
infeudations  were  not  in  themselves  void,  because  they  were  made 
coram  paribus  a(ri(C,  who  were  presumed  not  to  attest  contracts 
of  persons  disabled  by  the  law  to  contract,  especially  since  such 
contracts  were  made  for  military  or  socage  service,  which  were 
for  the  good  of  the  commonwealth  ;  and  by  those  infeudations  a 
stranger  was  directed  to  bring  his  jor^n/?^  against  the  person  that 
was  actually  invested  in  the  land;  wherefore  the  infant's  feoff- 
ment was  good  till  it  was  avoided  by  an  act  of  equal  notoriety, 
to  wit,  by  his  entry  coram  paribus,  which  was  equally  solemn  with 
the  act  of  feoffment,  or  by  bringing  his  actioji  at  Jtdl  age,  when 
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the  law  had  enabled  him,  by  action  in  a  court  of  record,  to  set 
aside  the  fcoflfment  that  he  had  made  during  minority.  But  the 
law  enabled  him  by  entry  to  set  aside  the  acts  coram  paribus 
during  minority,  because  the  pares  might  undo  what  was  done  in 
pais ;  and  tlie  courts  of  justice  were  not  to  destroy  the  acts  in  pais 
till  the  infant,  by  his  own  discretion,  had  chosen  to  avoid  them, 
because  it  was  derogatory  to  the  dignity  of  the  courts  of  justice 
to  set  aside  the  solemn  acts  in  pais,  till  the  infant  had  come  to 
such  age  of  discretion  as  might  make  it  fully  appear  that  the 
feoffment  was  made  during  his  disability.  For  the  infant  was  not 
received  to  disable  himself  during  the  time  of  his  disability;  but 
during  such  disabilityhe  might,  by  equal  solemnity  ift  pais,  dis- 
able himscir,  since  such  an  act  was  only  coram  paribus,  in  the 
same  manner  as  the  feoffment  itself  was  made,  but  the  warrant 
of  attorney  of  the  infant  was  ipso  facto  void  ;  and  therefore  such 
feoffee  was  a  disseisor,  as  if  no  authority  had  been  committed  to 
the  attorney  to  make  the  feoffment.  But  in  the  case  of  the  non  See  ^  Bl. 
compos  he  was  not  admitted  to  stultify  himself,  because  there  was  <-'om"i-  a9T» 
no  stated  time  when  such  persons  returned  to  sense  and  under-  ^^Jj  b.  aoa. 
standing,  and  therefore  they  could  not  be  presumed  to  be  con-  d. 
scions  themselves  of  their  own  follies  or  defects.  But  the  king, 
who  had  the  care  of  all  his  subjects,  might,  by  solemn  office 
found,  avoid  such  acts  of  in«;.'iiHty,  and  so  might  the  heir  at  law 
Sifter  their  death. 


(E)  Of  making  it  by  Letter  of  Attorney. 

A  MAN  may  either  give  or  receive  livery  by  his  attorney  ;  for  Co.  Litt.  52. 

since  a  contract  is  no  more  than  the  consent  of  a  man's  a  Ro-  Abr.  8. 

mind  to  a  thing,  where  that  consent  or  concurrence  appears,  it 

were  most  unreasonable  to  oblige  each  person  to  be  present  at 

the  execution  of  the  contract,  since  it  may  as  well  be  formed  by 

any  other  pei*son  delegatetl  for  that  purpose  by  the  parties  to  the 

contract. 

But   such  delegation  or  authority  to  give  or  receive  livery  Co.  Litt.  48.  b. 

must  be  by  deed,  that  it  may  appear  to  the  court,  that  the  attor-  52.3.    a  Ro. 

ney  had  a  commission  to  represent  the  parties  that  are  to  give  or  y-"^'  ^*    ^^  * 

trernsn  v. 
take  livery,  and  whether  the  authority  was  pursued.  Grobie. 

For  if  the  letter  of  attorney  be  to  make  livery  upon  condition,   u  H.4.  3. 
as  to  make  a  feoflfment  conditional,    and  the  attorney  deliver   ^  Ro.  Abr.  90. 
seisin  absolutely,  the  livery  is  not  good,  because  the  attorney  had  pgri^^^igg^* 
no  authority  to  create  an  absolute  fee-simple ;  and  therefore  such 
absolute  feoffment  shall  not  bind  the  feoffor,  because  he  gave  no 
such  authority ;  and  hence  in  some  books  the  attorney  is  called 
a  disseisor. 

But,  if  the  letter  of  attorney  had  been  to  make  livery  abso-  26  Ass.  39. 
lutely,  and  the  attorney  had  made  it  upon  condition,  this  seems   *  Ro.  Abr.  8. 
a  good  execution  of  his  power,  and  the  feoflfment  good ;  because  peJif'^^^igj/ 
when  the  attorney  had  once  delivered  possession,  he  fully  exe- 
cuted his  power ;  and  the  condition  annexed  to  it,  being  without 
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authority,  is  void ;  and  therefore  shall  not  destroy  the  operation 
of  the  livery. 
Perk.  §  189.  If  a  warrant  of  attorney  be  given  to  make  livery  to  one,  and 

the  attorney  make  livery  to  two;  or  if  the  attorney  had  autho- 
rity to  make  livery  of  Black-acre,  and  lie  made  livery  of  Black- 
acre  and  White-acre ;  though  the  attorney  has  in  these  cases  done 
more,  yet  there  is  no  reason  that  should  vitiate  what  he  has  done 
pursuant  to  his  power,  since  what  he  did  beyond  it  is  a  perfect 
nullity,  and  void. 
Perk.  §  188.  But,  if  the  attorney  were  to  deliver  seisin  to  two,  and  he  had 

made  livery  only  to  one,  that  had  been  void,  because  he  had  no 
authority  to  deliver  the  whole  possession  to  one  exclusive  of  the 
other,  and  therefore  it  is  void  for  the  wiiole. 
Co.  Litt.52.  An  attorney  cannot  make  livery  within  view,  because  such 

aRo.Abr.^.     livery  is  maile  by  signs  or  words,  instead  of  the  act  of  delivery. 
Besides,  the  power  of  the  attorney  is  to  deliver  the  possession, 
but  that  power  is  not  executed  by  the  livery  in  view,  because  the 
possession  is  not  in  the  feoffee  till  actual  entry  made  by  him,  and, 
consequently,  the  attorney  has  not  executed  his  authority. 
Co  Lite. 49.    .     If  a  letter  of  attorney  be  given  to  two  jointly  to  talc  liverv 
a  Ro.  Abr.  8.    and  the  feoffor  make  livery  to  one  in  the  ai)8ence  of  the  othei, 
in  the  name  of  both,  this  is  void  ;  because  ihcy  being  appointed 
jointly  to  receive  livery  are  considered  but  as  one. 
Co.  Liu.  49.  But,  if  a  fetrffmevt  be  made  to  A,  and  B,  and  the  feoffor  gi\ 

a  Ro.  Abr.  8.   a  letter  of  attorney  to  deliver  seisin,  and  J,  S.  give  livery  to  a. 
in  the  absence  of  ^.,  in  the  name  of  both,  this  is  a  good  liver\ 
for  though  the  entire  possession  be  ilelivcred  to  one  only,  yet  thi 
being  joint-tenants  by  the  deed  of  feofiment,  such  livery  to  on( 
makes  no  alteration  or  change  in  the  }x>ssession,  because,   if  tlu 
livery  had  been  made  to  both,  each  had  been  placed  in  the  p<> 
session.     Besides  that,  eveiy  man  being  presumed  to  accept  a  gii' 
for  his  advantage.  A,  is  looked  upon  as  the  attorney  of  A  to  re- 
ceive the  possession  for  him ;  and  therefore  the  livery  to  A.  enuri 
to  the  benefit  of  B.  till  he  disagrees  to  it. 
Dyer,  6a.  Ro.        But,  if  a  letter  of  attorney  be  made  to  three  conjiinctim  tt 
Abr.  316.  See  divhim,  and  two  only  make  liver}',  this  is  not  good,  because  ncu 
11. a.  13th edit!  Pursuant  to  their  authority,  for  the  delegation  was  to  them  all 
three,  or  to  each  of  them  separately;  yet  if  the  third  was  present 
at  the  time  of  the  livery  made  by  two,  though  he  did  not  actually 
join  with  them  in  the  act  of  livery,  yet  the  livery  is  good;  be- 
cause when  they  all  three  are  upon  the  land  for  that  purpose,  and 
two  make  livery  in  the  presence  of  the  third,  there  is  his  concur- 
rence to  the  act,  though  he  did  not  join  in  it  actually,  since  he 
did  not  dissent  from  it. 
Co.Litt.5a.b,       If  a  letter  of  attorney  be  given  to  A,  to  make  livery  of  lands 
Poph.  103.        already  in  lease,  the  attorney  may  enter  upon  the  lessee  in  order 
l^yer,  131.        ^q  make  livery;  because,  while  the  lessee  continues  in  possession, 
a  Ro.  Abr.  9.    ^^^  attorney  cannot  deUver  seisin  of  it ;  and  therefore  to  execute 
the  power  given  him  by  the  letter  of  attorney,  it  is  necessary  he 
should  have  a  power  to  enter  upon  the  lessee.     But  by  UoUej  it  is 
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the  safer  way  to  insert  a  clause  in  the  letter  of  attoi noy,  for  the 
attorney  to  enter  Sf  omnrs  alios  inde  expellend. 

If  A,  be  disseised  of  Black-acre  and  Jihitr-arrr,  ami  ^ive  a  Co.  Litt.  5a.  a*. 
letter  of  attorney  to  enter  into  both,  and  make  livery,  if  the  at-  a  Ko.  Abr.  9. 
torney  enter  int<j  one  acre  onl}',  and  make  Yivery  seaindum  formam 
charUVy  this  is  not  good,  because  the  attorney  has  not  pursued  his 
authority ;  for  the  estate  of  the  disseisor  cannot  be  defeated  with- 
out an  entry  into  both  acres;  and  till  the  estate  be  defeated,  the 
attorney  cannot  execute  his  power  in  the  manner  it  was  dele- 
gated ;  aiid  therefore  what  he  did  in  this  case  was  voitl. 

This  power  of  the  attorney  must  be  executed  during  the  life  of  »  Ro.  Abr.  9. 
the  person  that  gives  it,  because  the  letter  of  attorney  is  to  con-  ^*  ^V""  ^** 
stitute  the  attorney  my  representative  for  such  a  purpose,  and  '^^"^  •  y  ^    • 
therefore  can  continue  in  force  only  during  the  life  of  me,   that 
am  to  be  reprcsf  ntod..    And  hence  it  is,  that  if  J.  S,  take  a  letter 
of  attorney  to  deliver  seisin  alter  my  death,   it  is  void;  because 
he  cannot  deliver  seisin  during  my  life,  for  that  were  plainly  with- 
out any  authority  from  me;  nor  can  he  do  it  after  my  death  for 
the  former  reason. 

This  authority  to  give  livery  may  be  delegated  by  deed  in-  i  Ro.  Abr.  8, 
dented,  though  the  attorney  be  not  party  to  the  deetl,  because  9-  *"^.^^ 
the  attorney  takes  nothing  by  the  deed,   but  has  only  a  naked     ^'         ^ 
authority  delegated  to  him;  and  therefore,  since  a  man  may  take 
an  estate  in  re.nainder,  though  he  is  not  party  to  the  deed,  a  for- 
tiori one  not  party  to  the  deed  may  receive  a  naked  authority  or 
power  by  it. 

But,  if  any  corporation  aggregate,  as  a  mayor  ainl  commonalty,  11  H.  7. 19. 
or  dean  and  chapter,  make  a  feoffment  and  letter  of  attorney  to  jf,'*  ^•.^'  ^'  . 
deliver  seisin,   this  authority  does  not  determine  by  the  death  of  ^  yio.  Abr.  ia! 
the  mayor  or  dean  ;   but  the  attorney  may  well  execute  the  power 
after  their  death,  because  the  letter  of  attorney  is  an  authority 
from  the  body  aggregate,  which  subsists  after  the  death  of  the 
mayor    or    dean,    and    therefore  may  be  reprcisented  by  their 
attorney.     But,  if  the  dean  or  niayor  be  named  by  their  own 
private  names,  and  die  before  livery,  or  be  removed,  livery  after 
^oi'ms  nut  good. 

rhere  are  few  or  no  persons  excluded  from  exercising  this  Co.  Litt.  52. 
power  of  delivering  seisin,  for  monks,  infants,  femes-covert,  per-  ^^^  9187. 
sons  attainted,  outlawed,  excommunicated,  villeins,  aliens,  Sfc, 
may  be  attornies;  for  this  being  only  a  naked  authority^  the  exe- 
cution of  it  can  be  attended  with  no  manner  of  prejudice  to  the 
persons  under  these  incapacities  or  disabilities,  or  to  any  other 
person,  who  by  law  may  claim  any  interest  of  such  disabled  per- 
sons after  their  death. 

A  feme-covert  may  be  an  attorney  to  deliver  seisin  to  her  hus-  Co.  Litt.  52.  a. 
band,  and  so  may  he  in  remainder  be  an  attorney  to  make  livery  c^^^V  ^^' a 
to  the  tenant  for  life.  may  be"at-° 

torney  for  his  wife.    Co.  Litt  52.  a. 

If  lessee  for  life  make  a  deed  of  feoffment  and  letter  of  attorney  Co.  Litt.  52r 
to  his  lessor  to  deliver  seisin,  if  the  lessor  make  livery  accord-  Perk.  }  200. 
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ingly,  it  is  a  good  feoffment ;  but  the  lessor,  notwithstanding  he 
gave  livery  himself,  may  enter  for  the  forfeiture  of  the  tenant  for 
life;  because  the  freehold  being  in  the  tenant  for  life,  the  lessor 
was  only  his  representative  to  transfer  it.  But,  if  the  tenant  had 
been  only  lessee  for  years,  and  the  lessor  had  made  livery,  that 
had  been  no  forfeiture  of  the  term ;  because,  the  freehold  being 
only  in  the  lessor,  he  could  not  be  the  representative  of  the  termor 
to  convey  what  the  termor  had  not;  and  therefore  the  freehold, 
which  past  by  the  livery,  mui^t  proceed  from  the  lessor  himself, 
and,  consequently,  shall  bind  him. 
Co.  Litt.  ja.  li  A,  makes  a  lease  for  years  to  B,,  and  after  makes  a  deed  of 

feoffment  with  a  letter  of  attorney  to  B.  to  deliver  seism,  and  B. 
makes  livery  accordingly,  this  shall  not  extinguish  or  affect  his 
term,  because  the  livery  was  made  to  pass  the  freehold,  and  that 
he  did  as  representative  to  the  lessor ;  and  therefore,  since  the 
feoffee  can  claim  nothing  from  the  lessee,'  the  interest  of  the  lessee 
remains  as  it  was,  unaffected  by  the  feoffment. 
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T  seems  that  originally  all  punishments  were  corporal ;  but 
that  after  the  use  of  money,  when  the  profits  of  the  courts 
arose  from  the  money  paid  out  of  civil  causes,  and  the  fines  and 
confiscations  in  criminal  ones,  the  commutation  of  punishments 
was  allowed  of,  and  the  corporal  punishment,  which  was  only 
in  taroreiUi  changed  into  the  pecuniary,  whereby  the  courts 
found  their  own  advantage. 

This  begot  the  distinction  between  the  greater  and  less  of- 
fences ;  for  in  the  crimina  majora  there  was  at  least  a  fine  to  the 
king,  which  was  levied  by  u  capiatur ,-  but  upon  the  less  offences 
there  was  only  an  amercement,  which  was  affeered,  and  for 
which  a  distringas  or  action  of  debt  only  lay. 

But  for  the  better  understanding  hereof  we  shall  consider, 

(A)  Who    have   sufficient    Authority    to    fine    and 

amerce. 

(B)  For  what   OfTences  the  party  is  to  be  fined   or 

amerced. 

(C)  In  what  Actions  or  Proceedings  there  ought  to  be 

a  Fine  or  Amercement :  And  herein, 

I.  Of  the  Nature  of  the  Action^  in  which  there  ought  to  he  a 
Fine  or  Amerceinem, 

2.  At 


(A)  JVho  have  sufficient  Authority  to  fine  ^  8^c.  6l 

2.  At  xohat  Time  to  be  awarded, 

3.  Whether  to  be  awarded  when  the  Party  is  acquitted  as  to 

Part, 

4.  Whether  to  be  awarded  where  there  are  several  Parties^, 

and  some  of  them  only  acquitted, 

5.  Of  awarding  Fines  and  Amercements  jointly  or  severally, 

6.  Whether  the  Party  can  be  twice  amerced  in  the  same 

Action, 

(D)  Where  a  Fine  ought  to  be  awarded,  and  not  an 

Amercement,  4'  vice  versa. 

(E)  >Vho,  in  respect  of  their  Persons,  are  not  to  be 

fined  or  amerced. 

(F)  Of  the  Reasonableness  of  the  Fine ;  and  herein 

of  mitigating  or  aggravating  it. 

(G)  Of  the  Reasonableness  of  an  Amercement,  and 

the  Affeerment  thereof:  And  herein, 

1 .  Of  the  Necessity  of  an  Affeerment, 

2,  By  whom  the  Affeerment  is  to  be. 

(H)    Of    the    Manner     of    recovering     Fines    and 
Amercements. 


(A)   Who   have    sufficient    Authority    to    fine    and 

amerce. 

T>  EGULARLY,  all  courts  of  (a)  record  may  fine  and  im-  8  Co.  39^. 
prison  an  offender,,  if  the  nature  of  the  offence  be  such  as  P^\  ^°^ 
deserves  such  punishment.  court"un"w8of 

record,  can  fine  or  imprison,     ii  Co.  43.  h.     (Jodb.  381.  S.  P.  at^udged.  —  That  wherever  a 
jurisdiction  is  erected  with  power  to  fine  and  imprison,  that  is  a  court  of  record.     Salk.  200. 

Therefore  the  sheriff  in  his  torn  may  impose  a  fine  on  all  such  a  Inst.  143. 
as  are  guilty  of  any  contempt  in  the  face  of  the  court,  and  may  ^  ^^'  ^^* 
also  impose  what  reasonable  fine  he  shall  think  fitting  upon  a 
suitor  refusing  to  be  sworn,  or  upon  a  bailiff  refusing  to  make  a 
panel,  ^c,  or  upon  a  tithingman  neglecting  to  make  his  pre- 
sentment, or  upon  one  of  the  jury  refusing  to  present  the  articles 
wherewith  they  are  charged,  or  upon  a  person  duly  chosen  con- 
stable refusing  to  be  sworn. 

Also,  the  steward  of  a  court-leet  may,  by  recognizance,  bind  F.N.B.  8a. 
any  person  to  the  peace  who  shall  make  an  affray  in  his  pre-  ^^^*  ^' 
sence,  sitting  the  court,  or  may  commit  him  to  (b)  ward,  either    ^^h  *6%o.  b. 
for  want  of  sureties,  or  by  way  of  punishment,  without  demand-  Cromp.  7. ' 

R  r  4  ing 


616'  t'lNES  AND  AMERCEMENTS. 

«iHawk.P.C.4.  ing  any  sureties  of  him;  in  which  case  he  may  afterwards  im* 

{b)  But  in         pose  a  fine  according  to  his  discretion, 

II  Co.  43.  it  is 

said,  that  some  courts  may  fine,  but  not  imprison ;  as  the  leet.     Ro.  Rep.  74.  S.  P.  by  my 

Lord  Coke  ;  and  in  Ro.  Rep.  35.  it  is  said  by  Coke^  that  this  is  the  only  court  tiiat  can  fine, 

but  not  impris9n. 

Keilw.  66.  Also,  the  sheriff  in  his  torn^  and  the  steward  of  a  court-leet, 

Kitchin,43.5i.  have  a  discretionary  power,  eitJier  to  award  a  fine  or  amerce- 
(fl)  But  the  nient  for  contempt  to  the  court ;  as  for  a  suitor's  refusing  to  be 
c  a!Vestrains  sworn,  8^c,\  and  the  (a)  steward  of  a  court-leet  may  either 
the  sherifT  amerce  or  fine  an  offender,  upon  an  indictment  for  an  ofJcnce  not 
from  levying  capital,  within  his  jurisdiction,  without  any  farther  *  proceed- 
any  fines  or  J  Qj,  |^j.jgj  especially  if  the  crime  were  anyways  enormous;  as 
amercements         o  „.  *       •    1      -.i  j-  4      j 

onindictments  ^n  aflray  accompanied  with  woundmg. 

found  before  him.  — *  Q«.  rfc /foc. 

«tCo.  44.  tt  is*  said,  that  some  courts  may  imprison  but  not  fine,  a? 

Ro.  Rep.  74.     the  constables  at  the  petit  sessions. 

II  Co.  43.  b.         Also,  some  {h)  courts  cannot  fine  or  imprison,  but  amerce,  as 
(i)i4.was         the  county,  hundred,  S^c, 
seised  of 

the  manor  of  Gravetendf  and  prescribed  for  a  Irater-court  within  his  manor,  for  re- 
formation of  the  disorders  amongst  watermen;  and  whether  this  court  was  not  in, nature  of 
a  leet^  and  not  a  court-baron,  so  that  the  steward,  without  any  special  prescription,  might 
assess  a  fine,  dnbitatur.   Leon.  %i(n 

IT  Co.  44.  a.  But  some  (f)  courts  con  neither  fine^  imprison,  nor  amerce^ 
(c)  No  Eng'  as  {d)  ecclesiastical  courts  holden  before  (e)  the  ordinary,  arch- 
fine  Sr"o?"  deacon,  (Jr.,  or  their  commissaries,  and  such  as  proceed  accord-^ 
appearing  to      ^"g  ^^^  ^^^  canon  or  civil  law. 

answer  a  bill  there.  Ro.  Rep.  336.  Nor  can  the  chancellour  for  breach  of  a  decree.  4  Inst. 
84.  (rf)  'J'heir  proceedings  are  only  by  ecclesiastical  censures.  4  Inst,  3a4.  Vide  16  Car.  r. 
c.  II.  §  4.  J3  Car.  a.  c.  la.  Noy,  17.  {e)  But  whether  the  hij-h  commission  court  (while 
standing)  could  fine  and  imprison,  was  vexata  qu<rstio.  Vide  Poph.  60.  Cro.  Car.  581. 
4  Inst.  324,  &c.  33a.     By  16  Cur.  c.  11.  J  3.,  such  fines  and  imprisonment  recited  to  have 

been  used  to  the  oppression  of  the  subject. That  they  used  to  fine  and  imprbon,  which 

v.as  illegal ;  yet  the  parties  were  remanded  on  a  habeas  ccrput.    Comb,  306.  per  Holt  C.  J. 

(B)  For  what  Offences    the  Party  is   to  be  fined  or 

amerced. 

II  H.  6. 12.  b.  "C^VERY  court  of  record  may  injoin  the  people  to  keep  silenc. 
8  C  ^-8  *'^  under  a  pain,  mid  impose  reasonable  fines,  not  only  on  such 

II  Co.^43.  ^^  ^^^^^  ^^  convicted  before  them  of  any  crime  on  a  formal  pro- 
Cro.Eliz.  581.  secution,  but  also  on  all  such  as  shall  be  guilty  of  any  contempt 
Sid  145.  in  the  face  of  the  court ;  as  by  giving  opprobious  language  to 

the  judge,  or  obstinately  refusing  to  do  their  duty  as  officers  of 

the  court. 
40  Ass.  10.  for      If  any  of  the  jury  give  their  verdict  to  the  court,  before  they 
Jif  Ju!S*  are  all  agreed  of  their  verdict,  they  may  be  fined. 

8  Co.  38.  b.  If  time  out  of  mind  a  constable  hath  yearly  been  elected,  and 

Gnesly'scasc.  fjrescnted  by  the  jury  at  a  leet,  and  J;S,  by  them  is  elected  and 

'^^'  presented 


(B)  For  tvhat  Offences  the  Party  is  to  hefined^  S^c.  (JI7 

Jirespntcd  constable,  and  being  (a)  in  court,  and  by  the  steward  (a)  That  the 
J-equired  to  lake  liis  oath  accordinjrly,  refuses  and  departs  in  con-  steward  may 

tempt  of  the  court*  the  steward  may  impose  a  fine  on  him.  impose  a  fine 

*  "^        \  u|)on  a  |>er5on 

Who  is  elected  bv  the  homnge,  if  he  is  present  at  the  lect,  and  refui»es  to  be  sworn  to  execute 
the  office.  But,  if  thr  per>on  is  not  present,  the  steward  cannot  fine  him,  but  he  may  be 
ameri-rd,  whi''h  m»«t  'h*  presented  at  the  next  court,  and  atteered.  But  the  party  ought  to 
be  s;  !  If  and  place  ought  to  be  appointed  under  a  penalty,  wnenand  where 

he  s:.  e  whom  to  take  the  oath ;  and  it  is  not  sufficient  to  allege  in  general 

that  lir  tiaci  notice,  tor  though  he  be  an  inhabitant,  yet  he  may  be  essoined.  5  Mod.  130, 
adjudged. 

So,  if  a  tithing-man  refuse  to  make  a  presentment  in  a  lect,  8  Co.  s^.h. 
the  steward  may  impose  a  reasonable  fine  on  him. 

So,  if  one  of  the  jury  in  a  leet  depart  without  giving  his  ver-  g  Co.  38.  b. 
diet,  lie  shall  be  fined  by  the  steward. 

If  one  is  present  wiien  a  murJer  is  done,  and  does  not  his  jlubt.  53. 
best  endeavour  to  apprehend  the  murderer,   he  shall  be  fined 
and  imprisoned 

80,  if  two  are  fighting,  and  others  looking  on,  who  do  not  Noy,  5c. 
endeavour  to  part  them,  if  one  is  killed,  the  lookers  on  may  be 
indicti»d  and  fined  to  the  king. 

If  at  a  justice-seat,  holden  within  a  forest,  a  man  makes  a  false  4  Inst.  197. 
claim  of  privilege,  he  shall  be  fined. 

If  a  dead  body  in  prison,  or  other  place,  whereupon  an  in-  Keb.  278. 
quest  ought  to  be  taken,  be  interred   or  suffered  to  lie  so  long  »  Hawk.  P. C. 
that  it  putrifv  bef(»re  the  coroner   hath  viewed  it,  the  gaoler  or  ^'  9-  y  *3- 
township  shall  be  amerced. 

If  any   homicide  be  committei^,    or  dangerous  wound  given,  3  Inst  53. 
whether  with   or   without  malice,  or  even  by  misadventure,  or  4  Inst.  183. 
self-defence,  in  any  (6)  town,  or  in  the  lanes  or  fields  thereof^  in     r?eon*a^  V' 
the  (c)  day-time,  and   the  offender  (d)  escape,  the  town  shall  be  a  Inst.  315.  * 
amerced  ;  and  if  out  of  a  town,  the  hundred  shall  be  amerced.     Dyer,  a  10, 

(A)  By  the 
statute  3  E.  I.  c  6.,  no  city,,  borough,  or  town  shall  be  amerced  without  reasonable  cause, 
and  according  to  the  quantity  of  the  offence;  vide  Cro.  Car.  25a.,  where  an  information  was 
exhibited  against  the  mayor  :.nd  commonalty  of  London^  for  that  J.  S.  was  killed  in  a  tumult 
there,  and  none  of  the  offenders  taken,  nor  any  person  known  or  indicted  for  the  felony ; 
upon  which  they  appeared  and  confessed  the  otJence,  and  were  fined  1500  marks,  (c)  Where 
the  stroke  was  given  in  the  day-time,  but  the  party  did  not  die  till  night,  dubUatur.  Leon.  107^ 
3  Leon.  207.  (d)  Of  which  the  coroner  may  inquire  upon  view  of  the  body;  or  the  justices 
of  the  peace  may  inquire  of  such  escapes,  and  certify  them  into  the  King's  Bench.  4  Inst, 
and  vide  3  H.  7.  c.  i. 

Also,  since  the  statute  of   Winchester,   13  E.  i.  c.  5.  ordains*  31081.53. 
that  walled  towns  shall  'be  kept  shut  from  sun-setting  to  sun-  7C0. 6.  b.  7.a. 
rising,  if  the  fact  happen  in  any  such  town  by  night 'or  by  day, 
and  the  offender  escape,  the  town  shall  be  amerced. 

If  by  the  tbrest  law,  hue  and  cry  is  made  for  a  trespass  in  4  Inst,  jy-i- 
venison,  any  township  or  village  within  the  forest,   which  does 
not  follow  the  hue  and  cry,  shall  be  amerced  at  the  justice-seat. 

If  the  deciners  ought  to  pay  rent  at  the  leet  (e)  pro  certo  letce,   13  H.  4-  9- 
this  is  not  [f)  properly  a  rent,  but  a  sum  in  gross ;  and  if  they  do  ^^\^^]^f^^^' 
not  pay  it,  they  maybe  amerced,  for  this   is  due  and  payable  at  s.V.acuitom 
the  lect.  being  laid. 

Brown.  190.    6  Co.  77.  —  But,  if  not  warranted  by  the  custom,  perhaps  it  is  otherwise.  God- 
frey's 


618  FINES  AND  AMERCEMENTS. 

frey*s  case,  ii  Co.  44.  b.  Ro.  Rep.  32.  73.  (e)  For  the  original  thereof  vide  6  Co.  77. 
a  Inst.  7T.  (/)  But  for  a  rent  distrainable,  no  amercement  shall  be  in  a  leet.  11  H.  4.  89.  b. 
Ro.  Abr.  an. 

la  H.  4.  8.  b.        A  man  shall  not  be  amerced  in   (a)  a  leet  for  trespass  to  the 
Leon.  242-        lord  himself,  for  he  shall  not  be  his  own  iudse. 
S.F.per  ^     ° 

Gawdy.  Raym.  i6o.  Saund.  135.  a  Keb.  139.  3  Keb.  744.  S.  P.  adjudged.  i|3  Burr.  1706, 
1707.1731'  Nor  will  a  custom  warrant  the  amercement  in  such  case.  Wood  v.  Lovatt, 
5  X.  R.  5 1 1- (I  («)  B"^  ^^^^  private  trespass  may  be  presented  there  for  the  lord's  informa- 
tion*.   Saund.  135-     »  Keb.  139. 

o  H.  6.  sS'  ^^  ^  ^^^  arrests  another  in  London^  coming  to  the  Common 

Ro.  Abr.  ai8.  Pleas  to  answer  a  writ  at  the  suit  of  the  {b)  same  man,  because 
S.  C.  8C0.  he  ought  to  have  his  privilege,  the  plaintiff  shall  be  fined  for 
fft)  But,' if       ^^^^  contempt  of  the  court. 

another  man  had  arrested  him,  who  was  not  plaintiff  in  the  writ  in  Banco^  he  should  not  be 
fined.    9  H.  6.  sS- 

II  H.  6.  aa.  So,  if  the  plaintiff  in  a  suit  in  banco  be  arrested  at  the  suit  of 

Ro.  Abr.  a  1 8.  the  defendant  in  London,  (c)  before  the  return  of  the  writ  in 
S.C.(c) Where  lama,  this  is  a  contempt  to  the  court;  and  for  this  he  shall  be 
one  under         £       1       j  •  j   » 

countenance      fined  and  imprisoned.  » 

of  law  is  guilty  of  double  vexation;  as  if  he  sues  in  J?.,  and,  pending  this,  sues  in  London  for 

the  same  cause,  he  shall  he  fined.     8  Co.  60.  a.     Gouls.  30.  pi.  5. •  Sed  qu.  If  this  is  now 

law  ?  as  the  defendant  may  have  Just  cause  of  action  against  the  plaintiff  notwithstanding  the 
prior  suit  pending. 

(C)  In  what  Actions  or  Proceedings  there  ought  to 
be  a  Fine  or  an  Amercement :  And  herein, 

I .  Of  ihe  Nature  of  the  Action  in  which  there  ought  to  be  a  Fine 
or  Amercement, 

a  Co.  39.  JT  seems  that  regularly  there  was  a  fine  or  amercement  in  all 

F.N.B. 75.  actions;  for  if  the  plaintiff  or  demandant  did  not  prevail,  it 

was  thought  reasonable  that  he  should  be  punished  for  his  unjust 
vexation ;  and  therefore  there  was  judgment  against  him,  quod 
sit  in  miscricordid  profcdso  clamore. 
Vide  tit.  Bail.  Hence,  when  the  plaintiff  took  out  a  writ,  the  sheriff,  before 
the  return  of  it,  was  obliged  to  take  pledges  of  prosecution, 
which,  when  fines  and  amercements  were  considerable,  were 
real  and  responsible  persons,  and  answerable  for  those  amerce- 
ments, but  being  now  so  very  inconsiderable  that  they  are 
never  levied,  there  are  only  formal  pledges  entered,  viz,  John 
Doe  and  Richard  Roe. 
8  Co.  60.  In  all  actions,  where  the  judgment  is  against  the  defendant,  it 

Ro.Abr.aia.  was  to  be  entered  with  a  miser icor did,  or  a  capiatur.  And 
r^'  Cro.^a^'  herein  the  difierence  is,  that  if  it  be  an  action  of  debt,  or 
7,$$.  t  But  founded  on  a  contract,  the  entry  is  ideo  in  misericordid,  without 
see  infra  the  assessing  any  sum  in  certain,  which  was  afterwards  affeered  by 
stat.5&6W.3.  the  coroners  in  the  proper  county;  but,  if  it  were  in  an  action 
^'  ^**  of  trespass,  the  court  set  the  fine  and  levied  it  by  a  capiatur,  f 

8  Co.  59.  And  therefore  in  all  actions  quare  vi  4*  armis^  as  rescous,  tres- 

Ro.  Atr.  aaa.    pass,  Sfc,  the  defendant  shall  be  fined. 

5  So, 


(C)  In  what  Actions  there  ought  to  be  a  Fine,  <l^c  6l9 

Si),  ill  a  writ  of  recaption  in  the  Common  Pleas,  if  judgment  8  Co.  41.  a. 
be  given  against  the  deferidtint,  he  shall  be  fined  and  imprisoned ;  60.  b.    u  Co. 
but  in  a  writ  uf  recaption  in  the  county-court,  if  the  defendant  be  ^^'  '^•^•^•73' 
convicted  he  shall  only  be  amerced. 

In  an  attaint  against  him  who  recovered  in  the  first  action,  if  Ro.  Abr.  aia. 

the  plaintiff  recovers,  the  defendant  shall  be  (a)  amerced.  (")  B"'  i" 

*  ,  ^   '  8  Co.  60.  it  is 

said,  that  if  the  attaint  pass  against  the  defendant,  if  he  was  pjirty  to  the  first  record,  he  shall 
)>e  fined  and  imprisoned;  otherwise,  if  he  was  not  party  to  the  first  record. 

if  a  man  recovers  in  an  assise,  and  dies,  and  his  wife  is  en-  40  Ass. 30. 

dowed,  in  an  attaint  against  his  wife,  if  he  recovers,  the  wife  ^o.  Abr.  aia. 

shall  be  (b)  amerced.  (f ) »"' "^^ 

^  '  fined,  because 

not  party  to  the  first  record.    8  Co.  61. 
In  an  action  upon  the  (c)  statute  of  Marlebridge,  for  driving  30  Ass.  38. 
a  distress  into  another  county,  the  defendant  shall  be  ransomed,  Ro.  Abr.  219. 

(which  admits  that  he  shall  be  fined).  W  5*  H..3. 

c.  4.,  which 
•oe  explained,  2  Inst.  106. 

In  an  assise  of  rent,  if  the  tenant  be  found  guilty  of  a  disseisin  33  H.6.  206. 
with  force,  because  of  a  rescue  done  by  him,  without  vi  el  armis,  Ro.  Abr.  219. 
he  shall  be  fined,  though  this  be  not  within  the  statute.  ^^^\  ^*"^  '«'' 

o  ContempU. 

pi.  40.  cites  S.  C.  S.  P.  in  tissise  [generally  as  it  seems],  but  othen*  ise  if  the  disseisin  be  found 
without  force ;  for  there  he  shall  be  onl^  amerced ;  for  the  writ  of  assize  does  not  mention  vi 
et  armis,  but  injiute  et  tinejudicio  disteinv'U,  8  Co.  59  b.  M.  6  Ja.  in  Scac.  j^r  Cur.  in  Beecher's 
case,  cites  S.  C.  S.  P.  accordingly  by  reason  of  the  force ;  and  if  the  defendant  brings  certificate 
of  Assize,  which  is  returneil  tardty  yet  capias  pro  fine  shall  issue.  So,  if  the  defendant  brings 
Attaint ;  but  contrary  upon  writ  of  error.  Br.  Fine  sur  Contempts,  pi.  46.  cites  ^^  H.  6.j)l.  ai. 
.Yin.  Abr.  Amercement  (Z)  pi.  3.  note.|i 

In  all  judicial  writs,  if  the  plaintiff  is  barred,  nonsuit,  or  his  8  Co.  61.  a. 
writ  abates,  the  plaintiff*  shall  not  be  amerced,  {d)  because  the  (<^)  That  a  man 
process  is  founded  upon  a  record.  ^^^^^  "°^  ^ 

axid'Ua  querela.     12  H.  4. 15.  b.    Ro.  Abr.  219, 

But  as  fines  and  amercements  in  those  actions,  by  not  being 
levied,  became  matter  of  form,  it  was  thought  hard,  that  for  any 
irregularity  herein  a  judgment  should  be  arrested ;  and  therefore, 

By  the  16  &  17  Car.  2.  c.  8.  it  is  enacted,   "  That  no  judg-  For  which 
*'  ment  after  verdict,  confession  by  cogiiovil  aclioyieiny  or  relicld  ^e  tit. 
"  verificatione,  shall  be  reversed  for  want  of  mhericordia^  or  ^[^"!l^ 
"  capialur^  or  by  reason  that  a  capiatur  is  entered  for  a  miseri-       .  ^^ 
'^  cordia,  or  a  viiseiicordia  is  entered  where  a  capiatur  ought  to 
'•  have  been  entered." 

And  by  the  5  W.  &  M.  c.  1 2.,  reciting  that  divers  suits  and 
actions  of  trespass,  ejectment,  assault,  and  false  imprisonment, 
brought  by  party  against  party  in  the  respective  courts  of  law  at 
Weslminsler ;  and  upon  judgment  entered  against  the  defendant 
or  defendants  in  such  suits  or  actions,  the  respective  courts  afore- 
said do  [ex  officio)  issue  out  process  against  such  defendant  and  de- 
fendants for  a  fine  to  the  crown  for  a  breach  of  the  peace  thereby 
committed,  which  is  not  ascertained,  but  is  usually  compounded 
for  a  small  sum  of  money,  by  some  officer  in  each  of  the  said 
courts,  but  never  estreated  into  the  Exchequer ;  which  officers, 

or 
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or  some  of  them,  do  very  often  outlaw  the  defendants  for  the 
same,  to  their  great  damage;  therefore  it  is  enacted,  "  That  na 
"  writ  or  writs,  commonly  called  capias  jrro  Jine^  in  any  of  the 
"  said  suits  or  actions  in  any  of  the  said  courts,  shall  be  sued  , 
*<  out  or  prosecuted  against  any  of  the  said  defendant  or  defend- 
"  ants,  or  any  further  process  thereupon,  but  the  same  fines,  and 
"  all  former  fines,  yet  unpaid,  are  and  shall  hereby  be  remitted 
"  and  discharged  for  ever.  Yef  nevertheless  the  plaintiff  or 
«  plaintiffs  in  every  such  action  shall  (upon  signing  judgment 
"  therein,  over  and  above  the  usual  fees  for  signing  thereof) 
"  pay  to  the  proper  officer,  who  signeth  the  same,  the  sum  of 
"  six  shillmgs  and  eight  pence,  in  full  satisfaction  of  the  said 
^<  fine,  and  all  fees  due  for  or  concerning  the  said  fine,  to  be 
**  distributed  in  such  manner  as  fines  and  fees  of  this  kind  have 
"  usually  been,  and  not  otherwise ;  which  said  officer  and 
**  officers  shall  make  an  increase  to  the  plaintiff  or  plaintiffs  of 
"  so  much  in  their  costs,  to  be  taxed  against  the  said  defendant 
"  or  defendants." 

But,  though  this  statute  takes  away  the  capiatur  fine,  yet  it  is 
said  to  be  the  practice  of  the  Court  of  Common  Pleas,  to  make 
a  special  entry  of  the  judgment  in  this  manner,  nihil  dejine  quia 
remittitur  per  statutum  in  the  same  manner  as  where  the  fine  was 
pardoned,  in  which  case  the  cnUy  was  nildcjine  quia  pardonaiur. 

But  it  was  ruled  on  debate  in  the  King's  Bench,  that  this  sta- 
tute having   taken    away  the  fine,    there  was  no  judgment  of 
capiatur  to  be  entered  against  the  defendant,  nor  any  tiling  in 
lieu  thereof,  but  that  that  clause  was  totally  to  be  left  out  of  t! '» 
judgment,  for  that  it  was  not  like  the  case  of  a  pardon,  whi 
does  not  alter  the  law,  but  only  excuses  that  party,  so  ni/til  c- 
fine  quia  pardonatur. 


Co.  Litt.  ia6. 

5  Co.  49- 

Cro.  Eliz.  65. 

Cro.  Car.564.    8C0.  6x. 


2.  At  what  Time  to  be  awarded. 

If  in  a  real  action  the  tenant  comes  the  firsf  day  and  ren- 
ders the  land,  he  shall  not  be  amerced. 


38E.3.  ao. 
Ro.Atr.  aia. 


14  E.  3.  16. 
Ro.Abr.  aia. 


%  R.  a.  45- 
Ro.Abr.  a  13. 


46  E.  3.  40. 
Ro.Abr.  a  1 2. 


So,  in  detinue  for  a  box  of  charters  by  the  heir,  upon  the 
delivery  of  his  father ;  if  the  defendant  comes  the  first  day,  and 
says,  that  he  hath  been  always  ready  to  tender  them,  and  yet  is, 
if  the  plaintiff  does  not  traverse  this,  the  defendant  shall  not  be 
amerced. 

In  a  cui  in  vita,  if  the  tenant  vouches,  and  the  vouchee  comes 
the  first  day  of  the  summons  and  tenders,  yet  he  shall  be 
amerced ;  for  when  the  tender  is  not  at  the  first  day  of  the 
original,  an  amercement  is  due  to  the  king. 

In  an  account,  if  the  defendant  comes  the  first  day  and  ten- 
ders the  money,  and  the  plamtifF  accepts  it,  none  of  them  shall 
be  amerced. 

So,  in  an  account,  as  receiver  of  lo/.,  if  the  defendant  pleads, 
never  his  receiver,  and  this  is  found  against  him,  by  which  he  is 

adjudged 
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idjudgetl  to  account;  and  after  he  comes  and  tenders  the  lo/., 
uid  makes  oath,  that  after  the  time  that  the  money  was  delivered 
;o  him,  he  could  not  find  any  thing  to  buy  for  profit,  this  shall 
3e  a  fjood  discharge  of  the  defendant,  and  neither  he  nor  the 
plaintiff  shall  be  amerced. 

In  dower,    if  the   tenant,   after  he  is  (a)  essoined,    renders  aiE.  3.  i. 
'   cr,    and  avers,   that  he  hath  always  been  ready,  <St.,   the  Ro.  Abr.  an. 
ut  »hall  not  be  amerced.  [lL!:l',^:. 

x>  the  demandant  her  dower,  after  she  hath  taken  a  day  prece  pariium,  he  sitall  be  aiiierred, 
Jjough  this  delay  was  by  the  assent  of  the  demandant.  18  E.  3.  39.  Ro.  Abr.  212.  S.  C  but 
i  qutgre  is  added. 

In  a  writ  of  dower,  if  the  tenant  vouches  the  heir  of  the  ig£.  3.14. 
baron,  and  the  vouchee  demands  the  lien;  and  upon  this  the  Ro.Abr. ai». 
irouchee  enters  into  warranty,  as  he  who  hath  nothing  by  de- 
t,  Sfc.y  and  the  tenant  says  that  he  hath  assets  by  descent; 
J  11  which  judgment  is  given,  that  the  demandant  shall  recover 
against  the  tenant,  Sfc.y  the  vouchee  shall  be  in  misericordia, 
though  he  doth  not  counterplead  the  warranty. 

If  in  an  action  of  debt  the  defendant  comes  tke  first  day,  and  Ro.  Abr.  213. 
:irs  by  attorney,  and  makes  defence,  scilicet^  defendit  vim  Sf  Hobberly  v. 
.^.   iam  quandoy  6fc.^  and  after  the  attorney  pleads  non  sum  in-  jyj^j*  " 
formatiis,  the  deicndant  shall  be  amerced  ;  for  he  ought  to  have 
acknowledged  the  action  the  first  day,  and  not  to  have  made  any 
defence. 

So,  if  in  debt  the  defendant  comes  the  first  day,  and  imparls  Ro.  Abr.  213. 
till  the  next  term,  and  then  iudgment  is  given  upon  non  sum  in-  Dame  Slaney 
formatus^  the  defendant  shall  be  amerc^.     \\Rolle  2A<A%  "ad-  v.Vawtrey. 
'*  judged  quod  captatur ;  but  it  seems  as  if  this  was  mistaken."|| 

But,  if  in  an  action  of  debt,  the  defendant  comes  the  first  day   Ro.  Abr.  aij. 
by  attorney,  and  says,  that  non  est  info-matus^  and  thereupon  Barecroftv. 
judgment  is  given,  the  judgment  shall  be  against  the  defend-   jo^g     dj^ 
ant  for  the  debt,  damages  and  costs ;  but  nihil  in  misericordia  y^  sherley, 
quia  venit  pinto  die  per  summonitioiiem^  because  this  is  all  one,  as  S. P. adjudged, 
to  the  plaintiff,  as  if  he  had  confessed  the  action,  for  he  is  not 
more  delayed  by  this,  and  this  is  the  course  of  the  Common  Pleas 
in  such  cases. 

If  in  a  writ  of  entry,  in  le  quibus  in   Wales,  the  defendant  5  Co.  49.  Hall 
pleads  ?ion  disseisivit,  and  pending  this  plea,  a  general  pardon  is  v.  Vaughan, 
made  by  parliament,  by  which  all  fines,  amercements,  <5c  are  J^J"'*^^* 
pardoned,  and  after  judgment  is  given  for  the  demandant,  yet  s.C.  adjudged. 
the  tenant  shall  not  be  amerced  for  the  delay  after;  for  the  not  Co.Litt. ia6. 
rendering  the  first  day,  according  to  the  command  of  the  king's  Jenk.  Cent. 
writ,  is  the  cause  of  the  amercement,  and  that  is  pardoned.  ^^^'  ^•^* 

If  in  debt  against  executors  the  defendants  do  not  appear  the  Vent  96. 
first  day,  but  after  come  and  plead  plene  administravenmti  and  Noelv.Nel- 
thereupon  the  plaintiff  prays  judgment  quando  assets  acciderint,  ^J'  ^  J"  ^^^ 
he  shall  have  such  judgment,  and  the  defendants  shall  be  amerced,  adjomatur. 
And  though  in  this  case  it  did  not  appear,  by  the  record,  but  Lev. a86. S.C. 
that  the  defendants  pleaded  the  day  of  the  declaration,  yet  per  adjudged,  and 

Vaughan 
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said  it  was         Vaughan  C.  J.  it  shall  not  be  so  intended,  unless  entered  vene- 
after  impar-      runt  primo  die. 
lance.    Sand. 

lid.  S.  C.  adjudged,  and  there  said  by  Sanders,  that  it  was  not  law  ;  for  though  they  delayed 
the  plaintiff,  yet  by  their  subsequent  plea  they  excused  themselves  of  the  tort  ;  as  if  in  a  quare 
impedit  a  bishop  imparls,  and  after  pleads  he  c/ainis  nothing  but  as  ordinary,  he  shall  not  be 
amerced  because  he  hath  excused  himself  of  the  wrong ;  but  qucere  of  this  reason,  because  in 
this  very  case  the  bishop  shall  be  amerced,  as  appears  by  Hob.  aoo.     Cro.  Ja.  93. 

Co.  Litt.  127.        I^  the  plaintiff  be  nonsuit,  or  if  a  writ  abate  by  the  (a)  act  of 

8  Co.  61.  the  plaintiff  or  demandant,  or  for  matter  of  form,  the  plaintiff  or 

R0.Abr.a19.  demandant  shall  be  amerced. 

(a)  But,  if  a 

writ  abate  by  the  act  of  God,  the  plaintifTor  demandant  shall  not  be  amerced.  Co.  Litt.  127. 
8  Co.  61.  S.  P.  So,  in  trespass  for  taking  his  corn,  if  upon  the  pleading  the  right  of  the  tithes 
come  in  question,  by  which  the  writ  abates,  yet  the  plaintiff  shall  not  be  amerced,  because 
there  was  not  any  default  in  him.     38  E.  3.  6.  b.     Ro.  Abr.  213.  S.  C. 

43ASS.  18.  In  an  action  brought  by  two,  if  the  writ  abate  (b)  by  the 

43  E.  3.  23.      death  of  one  of  them,  the  other  shall  not  be  amerced,  because  it 
Co.  Litt.  127.    jg  j[jy  ^^Q  gj,f  Qf  Qod,  without  the  default  of  the  party. 
Ro.  Abr.  213.  -^  r      » 

(b)  [Such  an  abatement  is  now  prevented  by  8  &  9  W.  3.  c.  11.  §  7.] 

47  Ass.  3.  So,  if  two  join  in  a  personal  action,  and  one  is  nonsuit,  which 

8  Co.  61.  in  law  is  the  nonsuit  of  the  other,  yet  the  other  shall  not  bo 

amerced,  because  this  is  not  his  fault. 
8  Co.  61.  a.  If  one  demandant  or  plaintiff  is  nonsuit  in  such  action,  wherein  * 

summons  and  severance  lies,  and  the  other  proceeds  therein,  he 

that  is  nonsuit  shall  not  be  amoi  c(h?. 

3.  J^hether  to   be   awarded  w/ien    the  Party  is  acquitted  as  to 

Part. 

8  Co.  61.  a.  It  seems  to  be  a  general  rule,  that  if  part  is  found  for  the  de- 

mandant or  plaintiff,  and  part  against  him,  he  shall  be  amerced.  . 
Ro.Abr.  216.        As,  if  in  action  of  covenant  for  several  covenants  broken,  the 
Wassel  and       plaintiff  be  barred  for  one,  he  shall  be  amerced  for  this,  though 
Yelton,  Ro.     j,g  recovers  for  the  other. 
Rep.4ii.S.C. 

Ro.Abr.  ai6.  So,*  in  an  action  upon  the  case  upon  a  promise  to  do  two 
Ro.  Rep.  411.  things,  scilicet  to  pay  so  much  for  certain  land  sold,  and  if  the 
3  Buls.  230.  vendee  sells  it  again  for  more  than  he  paid,  to  pay  so  much 
upon  a  writ  of '"°*'^  >  and  the  defendant  pleads  in  bar  a  release,  which  is  ad- 
error,  and  the  judged  no  bar  for  part,  [scilicet  for  the  last  sum,)  and  a  bar  for 
judgment  af-  the  first  sum  ;  he  shall  be  in  miscricordid  for  this  i-iim  of  which 
firined  accord-  j^g  jg  barred,  though  it  be  an  entire  promise ;  and  he  could  not 
have  an  action  but  upon  both  parts,  for  he  might  have  acknow- 
ledged himself  satisfied  of  that  which  he  had  released. 
Mustard  V.  If  the  plaintiff  declares  that  he  was  possessed  of  an  hoy,  float- 

Harnden,  Sir  J^g  ^x,  anchor  in  the  river  Thames^  loaded  with  goods,  and  that 
.    aym.  390.  ^^^  defendant  satis  sciens,  being  master  of  a  ship  sailing  in  the 
river,  so  negligently  governed  his  said  ship,  that  she  in  prcedict. 
namculam  of  the  plaintiff  violentcr  ruebat^  Sf  illam  /regit  Sf  sttb- 
mersit ;  and  upon  not  guilty  pleaded  the  jury  find,  that  quoad 

negli' 


(C)  In  *what  Actions  there  ought  to  he  a  Fincy  ^c.  ()28 

nefffiffentem  gubernntioncm  navis  pr^d,  defend,  per  quod  in  navi- 
ctdam  quernitis  violrnter  iMehat^  Sf  illamfregit  8^  submersit  the  de- 
fendant is  guilty,  4*  quoad  residuum  prcemissorum  that  he  is  not 
guilty,  the  phiintifT  shall  not  be  amerced,  for  there  is  no  reni- 
duumy  and  the  first  part  of  the  verdict  comprehends  all  the  in- 
jury complained  of  in  the  declaration. 

In  an  action  of  waste  in  domibtis  Sr  gardino,  if  upon  the  writ  14  E.  3.17. 
of  inquiry  of  waste  the  defendant  be  found  guilty  in  domibusj  and  Cro.  Car.  453. 
not  guilty  ingardino,  the  plaintiff  shall  be  in  misericordid  {a)  for  ^     Ij*'^*"** 
the  garden.  ^nL  he 

counts  for  waste  in  places  where  no  waste  was  done.  But,  where  waste  is  assigned  in  cutting 
down  twenty  trees,  and  the  waste  is  found  in  cutting  down  two  trees  only,  and  so  the  vari- 
ance in  quantity,  it  is  otherwise,  (a)  So,  if  in  case  the  plaintiff  declares  he  is  seised  of  two 
hundred  acres,  to  which  he  hath  common  appurtenant,  and  that  the  defendant  inclosed,  per 
quod,  S^c.  and  the  jury  find  that  he  hath  only  ninety  acres,  parcel,  &c.  he  shall  be  in  ruiseri' 
cordid  for  the  residue.     Palm.  370. 

In  (b)  trespass  for  the  battery  of  his  servant,  and  the  taking  xa  Ass.  76. 
of  his  timber,   if  the  defendant  be  found  guilty  of  the  taking  of  Ro.Abr.  ai7. 
the  timber,  and   not   guilty   of  the  battery  of  the  servant,  the  ^C  Moore, 
plaintiff  shall  be  amerced  for  this.  Dyer,  89. 

pl.  II  r.  like  point,  (b)  So,  in  debt,  where  part  is  found  for  the  plaintiff,  and  part  for  the 
defendant,     a  Sid.  137.    Cro.  Eliz.  699. 

If  in  debt  upon  the  statute  of  H.  8.  for  buying  titles,  the  Cro.  Eliz.  157. 
plaintiff  demands  50/.  for  the  value  of  the  land,  and  the  jury  Savery  v.Tey. 
find  the  value  but  20/.,  the  plaintiff  shall   have  judgment,  Sfc, 
but  shall  be  amerced  quoad  the  residue  of  the  50/. 

But  in  trepass,  or  other  actions  where  the  plaintiff  declares  Cro.  Eliz.  257. 
ad  damnum,  if  less  be  found  than  he  declares  for,  yet  the  plaintiff  Z^^'' ^"'^'"* 
shall  not  be  amerced,  because  the  action  is  founded  upon  an 
uncertainty. 

In  replevin,  if  the  defendant  avows  the  taking  of  two  several  2  Sid.  136. 
distresses,  for  several  causes,  and  issue  is  joined  upon  the  taking  P<^r  Curianu 
of  one  distress,  and  found  for  the  plaintiffi  and  a  nolle  prosequi 
entered  as  to  the  other,  the  plaintiff  shall  not  be  amerced. 

4.   Whether  to  be  awarded  where  there  are  several  Parties,  and 
some  of  them  only  acquitted. 

If  all  or  part  is  found  against  one  tenant  or  defendant,  and  8  Co.  61. 
nothing  or  but  part  against  the  other,  the  demandant  or  plaintiff 
shall  be  amerced,  unless  there  be  no  default  in  him. 

In  an  assise  against  two,  if  it  be  adjudged  against  one  upon  44  Ass.  33. 

his  plea,  and  the  demandant  release  his  damages,  and  have  judg-  ^4  £.3-  34. 
nient  presently  for  the  land  against  him,  relinquishing  his  suit     °*      ^*  *'^* 
against  the  other,  he  shall  not  be  amerced  for  the  other. 

In  trespass  against  several,  one  is  found  guilty,  and  the  plain-  44  Ass.  ^z- 

tiff  prays  judgment  against  him,  relinquishing  his  suit  against  R*^Xh*^* 
the  rest,  he  shall  not  be  amerced  for  them.  ^'      ''•  *  7- 

In  trover  and  conversion  of  1000  loads  of  coals  against  three  Ro.Abr.  217. 

persons,  if  one  of  the  defendants  is  found  guilty  of  100  loads,  Wameand 

and 


624  FINES  AND  AMERCEMENTS. 

Player,  Cro.      and  not  guilty  of  the  rest,  and  another  guilty  of  loo  loads,  and 
Car.54,55.S.C    not  guilty  of  the  rest,  and  the  third  guilty  of  loo  loads,  and  not 

of  the  rest,    in    this   case   the  plaintiff   shall   not  be  amerced 

against  any  o^  them,  because  each  of  them  is  found  guilty  of 

part,  though  several I3'. 
23  Ass.  18.  In  an  assize  against  two,  if  the  plaintiff  recovers  against  one. 

Dyer,  312.        ^^^  |^jjg  other  is  found  not  guilty,  the  plaintiff  shall  be  amerced 

as  to  him. 
19  H.  6.  32.  In  a  writ  of  forcible  entry  against  several,  for  entering  with 

Ro.Abr.  ai6.    force,  and   holding  out  with  force;  if  some  are  found  guilty  of 

the  forcible  entry,  and  not  guilty  of  the  holding  out  witli  force, 

the  plaintiff  shall  be  m  misericwdid  for  this. 
19  H.  6.  32.  So,  if  some  are  found  guilty  of  the  holding  with  for(^,  and 

Ro.  Abr.  216.    ^[^at  they  entered  peaceably,  the  plaintiff  shall  be  amerced  for  this. 
17  E.  3.  46.  If  a  man  brings  an  assise  against  the  tenant  and  disseisor  of  a 

Ra  Abr.  216.    rent-service,  and  the  tenant  is  acquitted,  and  the  disseisor  found 

*    *  guilty,  the  demandant  shall  be  amerced  for  the  tenant. 

31AB8.  31.  So,   in  an  assize  of  a  rent  against  one  tenant  and  two  dis- 

Ro.  Abr.  216.    scissors,  if  he  recovers  against  the  tenant  and  one  disseisor,  and 
^'^*  the  other  is  acquitted  of  the  disseisin,  the  demandant  shall  be 

amerced  for  him. 

5.  Of  awarding  Fines  and  Amerceinciits  jointly  or  severally. 

II  Co.  43.  If  there  are  several  defendants,  and  all  of  them  convicted,  a 

Ro.  Rep.  74.    joint  award  of  one  fine  against  them  all  is  eiToneous,  for  it  ought 

Dyer,  211.        to  be  severally  against  each  defendant;  for  otherwise  one,  who 

hath  paid  his  proportionable  part,  might  be  continued  in  prison 

till  all  the  others  have  also  paid  theirs,  which  would  be  in  effect 

to  punish  him  for  the  offence  of  another. 

II  Co.  42.  I^at  a  court-Ieet  twelve  of  the  inhabitants,  time  out  of  mind, 

Oodfrey'scase.  by  the  steward,  have  been  sworn  chief  pledges,  who  at  every  leet 

^^' J^P-  3»'     have  used  to  present,  that  they  the  said  chief  pledges  j^hould  pay 

'^^'    '    '  to  the  lord  of  the  leet  los,  pro  certo  leUc^  and  accordingly  have 

paid  it  at  the  said  leet ;  if  at  a  court-leet  twelve  chief  pledges 

being  sworn  to  inquire  of  the  articles    of  the  leet,    refuse  to 

present,   that  they  ought  to  pay  los.  pro  certo  letcc,  the  steward 

cannot  impose  one  joint  fine  upon  them  all,  but  must  fine  them 

severally ;  for  the  refusal  of  one  is  not  the  refusal  of  the  other. 

riCo.  43.a.         If  in  an  aj^sise  agaiubt  two  the  disseisin  is  found  with  force, 

though  the  disseisin  was  joint,  yet  the  fine  shall  be  several. 
iiCo.  43.  a.         If  in  a  plaint  two  are  nonsuited,  the  amercement  shall  bjS 

several. 
II  Co.  43.  a.        And  though  the  judgment  be  against  two,  and  ideo  in  misericor- 
did,  yet  when  it  is  affeered  by  tlie  coroners  in  pais,  the  amerce- 
ment shall  be  laid  on  them  severally. 
II  Co.  43.  So,  if  there  are  several  detendants,  and  by  law  they  are  to  be 

fined,  though  in  the  entry  of  the  judgment  it  is  ideo  capianinr^  yet 
it  shall  be  taken  reddaulo  singida  singtdiSf  and  there  shall  issue 
several  capias  projine. 
II  Co.  63,  b.        Yet  in  some  cases  a  fine  or  amercement  shall  be  imposed  upon 

several 


i 


(C) 


In  what  Actions  tfiere  ought  to  be  a  Fine. 
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«cveral  jointly,  ns  upon  a  county,  hundred,  and  so  upon  a  village, 
4^.,  as  for  the  escape  of  a  murderer,  <^c.,  because  oftlK'  uncertainty 
of  the  persons,  and  the  infinity  of  tlieir  number. 

In  trespass  at^ainst  two,  if  one  be  found  guilty  to  damage  quoad  5  Co.  58, 
hun,  and  the  other  is  found  guilty  to  damage  quoad  him ;  in  this 
case  each  defendant  shall  be  amerced  severally,  and  the  plaintiff 
shall  also  ho  severally  amerced  ^MO^rrf  each  of  them. 

.    Whether  the  Party  can  he  twice  amerced  in  the  same  Action. 

It  is  laid  down  as  a  rule,  that  a  defendant  shall  not  be  amerced  8  Co.  61. a, 
twice  in  the  same  actiofti,  for  that  would  be  to  punish  him  twice  Uo.  Abr.  21J. 
for  the  («)  same  offence.  Lt'drdt? 

may  be  amerced  several  times  for  several  defaults  in  the  same  action,  vide  2  Leon.  4,  5, 
185,  186. 

In  a  quare  impedit,  if  the  plaintiff  recovers  the  presentation  ^^^f^*^' 
against  the  defendant,  and  thereupon  judgment  is  given  upon  ^^*  ^'^^^* 
demurrer  for  a  writ  to  the  bishop ;  and  upon  this  the  defendant 
is  amerced,  and  after,  a  writ  is  awarded  to  inquire  of  the  damages 
and  the  other  points  of  the  writ,  and  found  accordingly,  and 
judgment  also  given;  for  this  the  defendant  shall  not  be  amerced 
again. 

In  an  action  against  the  same  defendant  or  tenant,  if  the  de-  5  Co.  58. 
fendant  or  tenant  pleads  one  plea  to  part,  and  another  plea  to  '^^  ^^''  *''* 
the  rest,  or  confesses  part,  and  pleads  to  issue  for  the  other,  and 
several  issues  are  found  against  him,  yet  the  defendant  or  tenant 
shall  not  be  twice  amerced. 

If  in  nn  eject ione  Jir ma  against  four,  three  are  found  guilty  Cro.  Car.  178, 
^uoad  part,   and  not  guilty  for  the  residue,  and  the  fourth  is  Deckerow& 
found  not  guilty  generally,   the  plaintiff  may  be  amerced  jointly       ^'   ^°  ^"^' 
quoad  all  the  defendants,  scilicet,  pro  fatso  clamore  quoad  the 
three,  for  so  much  of  which  they  were  found  not  guilty,  and 
prof  also  clamore  quoad  the  fourth,  quod  sit  in  misericordid.   And 
the  prothonotaries  said  the  usual  course  was  so,  and  sometimes 
otherwise,  scilicet^  that  qtioad  the  three  for  so  much,  Sfc,  he  be 
in  misericordid,  and  quoad  the  fourth  that  he  be  in  misericordid 
also. 

In  dower  defendant  confesses  as  to  part,  and  judgment  is  given  Lord  Gerrard 

against  him  quod  sit  in  misericordid,  and  as  to  the  rest  he  pleads  ▼•  Lady  Ger- 

in  bar,  upon  which  there  is  a  demurrer,  and  iudojment  is  given  "^^j  Salk.  54. 

against  him,  quod  sit  m  misericordia.     It  was  objected  m  error,   ^j.s.C.Coicb. 

that  a  man  ought  not  to  be  twice  amerced  in  the  same  action  ;   352.  S.  C.  and 

but  it  was  holden  well  enough  in  this  case,  because  both  iudg-  S.  P.  5  Mod. 

ments  are  final  and  independent  of  one  another;  but  according  s  p  gn-p  T^ 

to  the  report  of  this  case  in  Sal/celd,  it  would  be  otherwise  where  g*  c.  andS.p! 

one  judgment  is  only  interlocutory  and  depends  upon  another,  as  adjudged,  be- 

(b)  quod  computet  in  account.  <^*"s^  ^® 

second 

tifDercement  was  for  a  new  delay,    {b)  That  in  account,  if  the  defendant  be  adjudged  to  ac- 

f  eunt,  judgment  shall  be  presently  before  the  final  judgment,  quod  ill  in  misericordia  quia  non 

Vol.  ill.  S  s  ^riut 
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nrius  compuinvii'r  and  in  this  case,  if  he  be  afterwards  found  in  arrearages,  judirment  shall  he 
acain  quod  sit  in  misericordiA.  Ro.  Abr.  218.  Parrey*s  case  adjudged,  and  affirmed  upon  a 
vrrit  of  error,. and  saidby  the  clerks  to  be  the  course  of  the  court. 

(D)  Where  a  Fine  ought  to  be  awarded,  and  not  an 
Amercement  J  &^  vice  versa. 

8  Co.  ^0.  ^XZE  have  already  taken  notice  of  the  difference  made  between 

Hob.  180.  offences,  and  that  for  the  </^//r^fl!  7w^*o;y7,   such  as  breaches 

(a)  For  the  Qf  {\^q  peace,  contempts  or  disturbances  committed  in  facie  ain'a*, 
various  sign  1-  ^y^^  court  may  (a)  fine  and  imprison;  but  that  in  real  actions  01 
wonl/wf,  vide  actions  of  debt,  tl>e  defendant  is  only  to  be  {b)  amerced. 

8  Co.  ^9. 

Co.  Litt.  126.—  And  that  there  is  no  difference  between  a  fine  and  rcnisom  in  a  lepai  under- 
standing ;  for  a  fine  makes  an  end  of  the  business,  and  so  does  a  ransom,  because  it  redeems 
from  imprisonment ;  and  if  they  were  diflTerent  things,  it  would  follow,  tliat  where  the  books 
say  that  a  man  shall  make  a  fine  and  ransom,  they  must  be  taken  to  intend,  that  he  ought  to  pa; 
two  different  sums,  of  which  there  is  no  precedent,  Co.  Litt.  127.  a. ;  but  in  Dyer,  132.  pi.  5.  il 
hath  been  adjudged,  that  where  a  man  is  to  make  fine  and  raruom,  the  ransom  must  be  treble  the 
fine  at  least,  (b)  Tliat  if  a  sheriff,  having  returned  a  erpi  corpus  into  the  King's  Bench  on  8 
capias  against  a  man  on  an  indictment  of  felony,  does  not  bring  him  in  at  the  day,  it  seems  thai 
he  is  by  the  course  of  the  said  court  to  be  amerced,  not  fined.  40  Ass.  pi.  42.  —  So,  if  ;*  ^ !" 
or  hundred  suffer  a  felon  to  escape  without  being  arrested,  they  are  to  l>e  amerced,  not  i 

3  Inst.  53.     Dyer,  210.     4  Inst.  294. But  whether  the  punishment  inflicted  on  a  g:: 

ifor  suffering  a  criminal  negligently  to  escape,  be  properly  a  fine  or  an  amercement,  Q.  i^  vied 
8  H.  J.  2.    Fitz.  Coron.  84.  292.    Rast,  Ent  583.    ay  Ass.  pi.  9. 

8  Co.  60.  A  man  shall  be  fined  and  imprisoned  for  all  contempts  (c)  done 

{c)  So,  in  re-  to  any  court  of  record,  against  the  commandment  of  the  king's 

pjj^v'"  *^T'^^  ^^^^  under  his  great  seal,  as  in  a  guare  non  admisity  quare  inaim* 

the"avowant  bravil,  attachment  upon  a  prohibition,  <5c 

a  rctnrno 

hahetido  awarded,  and  tliere  the  sheriff  returned  an  ehngala,  and  a  iriUnmnm  was  awarded 
though  the  plaintiff  brought  the  money  into  cobrt,  and  prayed  tht  ;ght  be  stayed  j 

yet  the  court  would  not  grant  it  till  they  had  assessed  a  fine  upon  the  ^        1         2  Leon.  174. , 

i 
8  Co.  58.  But  when  the  demandant  or  plaintiff,  tenant  or  defendant  d 

Bcecher's         retraxit,  or  recessit  in  cotitrnipfiwi  atria  ;  yet  this  is  no  contemm 
case,  Cro.  Ja.^  jigainst  the  commandment  of  the  king  by  writ,  and  therefore  hi 
g  p    '    *     '    slmll  not  be  fined  in  such  case,  but  amerced  only. 
8  Co.  60.  a.  If  in  replevin  the  defendant  claims  property  falsely,  ,and  thj 

in  ^propriefaie  jyiobaudd  is  found  against  hiin,  he  shall  be  fiiM 

and  imprisoned. 
8  Co.  60.  a.  If  one  denies  a  recover}'  or  other  record   to  which  he  hira* 

is  party,  he  shall  not  be  fined  ;  for  it  is  not  his  act,  but  the  a< 

of  the  court;  and  he  does  not  deny  the  record  absolutely,  but 

7ion  habctnr  tale  recordttm. 
Ro.  Abr.  222.       In  an  assise,  if  the  tenant  be  attainted  of  a  disseisin  with  force, 
and  several       be  shall  be  imprisoneil. 
cases  there 
cited  out  of  the  year-books  to  this  purpose. 

Ro.  Abr.  223.  But  in  an  assize  for  a  rent-seek,  if  the  defendant  be  h\\\\^  8 
disseisor  by  denier  only,  the  judgment  shall  not  be  quod  ca- 
piatur  but  only  iji  inisericordi4. 

16  A'- 


(D)  Where  a  Fine  ought  to  he  axvardcd,  ^t.  Qoj 

Also,  in  an  assise  of  a  rent-charge  against  several  terteiiants ;  19  Ass.  pi.  4. 
ilit  be  tbiind  the  plaintiff  distrainwl  tor  this,  and  one  of  the  tie-  lt<>.  Abr.  223. 
ft'ndants,  without  consent  of  the  rest,  made  the  rescous,  though  ^"j^  ^"''  *'*^ 
the  others  are  disseisors  by  the  denier;  (a)  yet  they  shall  not  be  rescous is^^he*' 
imprisoned,  but  only  he  who  made  the  rescous.  only  disseisor 

with  force.    Co.  Liu.  161.  b. 

In  an  assise,  if  the  tenant  by  his  plea  does  not  deny  the  ouster,  28  \      i  -. 
tlkough  he  be  after  found  a  disseisor  without  force,  yet  he  shall  Ho.  Abr.  aa». 
be  imprisoned.  ^•^* 

In  an  assise  of  nuisance,  if  the  defendant  be  found  guilty,  he  19  Ass.  16. 
shall  be  imprisoned.  Ro.  Abr.  aai. 

Although  in  all  actions  [b)  qiiare  vi  4*  armis,  as  rescous,  tres-  (*)  8  Co.  59.  b. 
pass,  4*c->  the   defendairt  shall  be  fined  ;  yet  (c)  in  actions  of  j^?'J]!^^'  *^** 
(d)  trespass  upon  the  {e)  case,  if  the  defendant  be   found  guilty,  j^q^^  180.^^^ 
the  judgment  shall  not   be  quod  capiafur,  but  quod  sit  in  miseri-  {d)  That  in 
cor  did,  trespass  or 

other  action<5, 
where  the  plaintiiT  declares  nddamnumy  if  less  be  found  than  he  declares  for;  yet  the  phiin- 
'•  ♦'  -hall  not  be  amerced,  because  the  action  is  founded  upon  an  uncertainty.     Cro.  Eliz.  257. 
^  S  in  an  action  against  an  inn-keeper  for  goods  stolen,  the  judgment  shall  not  be  quod 
/r     Cm    Ti,  224.  adjudged, 

iiuL  111  iiu-^»ii-s,  if  the  plaintiff  declares  that  he  levied  a  plaint  Hob.  180. 
in  LondoTiy  and   upon  process  J,  S,  was  arrested  by  a  serjeant,  Wheatly  aod 
and  that  the  defendant  vi  <$-  armis  rescued  him,  pn-  quod  he  lost  j^^j.  ^^^^ 
his  debt;  and  upon  not  guilty  plcadetl,  it  be  found  for  the  plain-  s.C. 
tiff;  the  judgment  hereupon  ought  to  be  qttod  defendens  capi- 
aiur ;  for  thougl^  the  nature  of  the  action  is  properly  an  action 
upon  the  case,  as  touching  the  loss  of  the  debt  of  the  plaintiff; 
yet  this  being  with  force   to  the  serjeant  who  was  a  minister  as 
well  to  the  plaintiff  as  the  court,  the  plaintiff  may  count  vi  4* 
armis. 

If  a  man  denies  his  own  deed,  and  this  is  found  against  him  Ro.  Abr.  220. 
by  verdict,  he  shall  be  imprisoned  for  his  falsity,  and  trouble  tO  ^24.  gi^Bulst. 
the  jury.* 

*  Qtt.  If  this  is  now  law. 

But,  if  a  man,  where  his  own  deed  is  pleaded  against  him,  But  for  this 
pleads  non  est  factum,  and  after  at  the  nisi  prius,  or  before  ver-  ^^  8  (;o.  60. 
diet,  relictd  verificationc  cognoscit  this  to  be  his  deed,   he  shall  j^^jj^  li.**^' 
not  be  imprisoned,  but  only  amerced.  a  Ro.  Rep.  45. 

Noy,  4.    Cro.Ja.64.    Dyer,  67.    Raym.  20a.     Mod.  73.     a  Saund.  189.     2  Keb.  678.  688. 
694.  734. 

If  a  man  pleads  a  deed  of  the  plaintiff  or  his  ancestor,  made  20  A^s.  10. 
to  the  ancestor  of  the  defendant  who  pleads  it,  and  this  is  found  *^o.Abr.  224. 
against  him,   he  shall  not  be   imprisoned   for    his  falsity,  be- 
cause he  could  not  know  whether  this  was  bis  deed  or  not,  being 
made  to  his  ancestor. 

In  trespass  contra  pacem,  for  trampling  his  com  ;  if  it  be  found  27  A»5>56. 
that  the  cattle  of  the  defendant  escaped,  but  not  contra  jmcem,  ^^'  ^^^'  **^' 

S  s  2  and 
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S.  C.  *  Qu.  and  trampled  the  corn,  yet  the  defendant  shall  be  imprisoned, 
dehoc/i^now    for  he  GUffht  to  keep  his  cattle  at  his  peril.* 

law  ? 

Ro.  Abr.  322,  In  an  action  upon  the  case,  upon  an  assumpsit,  if  the  defipnd- 
223,  ant  be  found  guilty,  the  judgment  shall  not   be  quod  capiatur, 

but  quod  sit  in  misericordid, 
llo.  Abr.  223.        In  a  writ  of  deceit  against  the  party  who  recovered  in  a  real 
8C0.59.  S.  P.  action  and  the  sheriff^  if   it  be    found  that  no  summons  was 

because  made,  he  that  recovered  before  shall  be  imprisoned. 

touiided  upon  * 

the  deceit  done  to  the  court  in  obtaining  judgment. 

8  Co.  60.  b.          In  all  cases  where  a  thing  is  restrained  by  any  statute,  the  of- 
Cro.  Ja.  631.    fender  shall  be  fined  and  imprisoned. 
Like  point  ad- 
judged, 12  Co.  134. ;  like  point  resolved,  2  Inst.  131.     aRo.  Rep.  400. In  an  action  ol 

scandalum  magnalumt  whether  the  judgment  ought  to  be  quod  dejfendens  capiat ur,  duhitalur  i 
Probec  and  the  Marquis  of  Dorchester,  Sid.  21^^,  adjourned,  Keb.  813.  adjourned  upon  a 
writ  of  error.  Lev.  148.  dubiialur  ;  but  the  court  inclined,  that  if  it  was  in  m'uericordidy  it 
was  sufficient. 

30  Ass.  38.  As  in  an  action  upon  the  statute  of  Marlcbridge  for  driving  a 

Ro.  Abr.  222.   distress  out  of  the  county,  the  defendant  being  found  guiltv 

Ro.  Abr.  aaa.        So,  in  an  action  of  debt  upon  the  statute  of  i  &  2  Ph.  &  Mar, 
c.  1 2.  of  distresses,  by  which  the  defendant  shall  forfeit  to  the 
party   grieved,  for  the  driving  a  distress  out  of  the  hundred, 
5/.,  and  treble  damages ;  if  the  defendant  be  found  guilty,  th« 
judgment  shall  be  quod  capiatiir, 
Ro.  Abr.  223.         In  an  action  of  debt  upon  the  statute  of  usury,  for  treble 
Lovell  and        sum  lent  for  taking  more  than  8/.  per  cent,^  if  the  defendan 
Bidgood.  found  guilty,  tlie  judgment  shall  be  quod  capiatui'f  becauM 

took  it  contrary  to  the  provision  of  the  statute. 
Ro.  Abr.  223.        But  in  an  action  of  debt  upon  the  statute   of  2  &  3  1     ' 
Sid.  533.  c.  13.,  for  not  setting  forth    tithes,    if  judgment  be  given 

faUnl^tr^'r  ^^^^  plointiff,  the  judgment  shall  be  quod  sit  in  misericordid,  aiiu 
5/.  upon  thc"*^  "^^  quod  capiatur ;  {a)  because  this  is  bu-  a  debt  given  in  recom- 
statute  of         pence  of  tithes,'  and  this  is  the  usual  course. 
i&  2Ph.& 

Mar.  c.  12.  for  taking  above  4d.  for  a  distress,  the  defendant  shall  be  in  misericvrdui  only 
cause  this  action  is  founded  upon  the  non-payment,  and  not  upon  the  statute.  Cro.  Car. 
adjudged. 

Cro.  Ja.  350.         So,  in  an  action  for  a  robbery  founded  upon  the  statute  ot 

Oldfield  V.  Winchester^  if  the  defendants  are  found  guilty*  the  iudmnent  si  1  all 
The  Hundred    1  1    -V.  •         •       •        /•-      u  .u-         .•        •         ..  r 

of  Witherlv.      "®  ^P^^  ^'"^  ^^  mtsericordtu ;  because  this  action  is  not  toui 

upon  any  male-Jeasance^  but  upon  a  iwn-feasance  only. 
Cro.  Car.  32.         In  an  action  of  trespass  for  an  assault  and  battery;  if  the  bat- 
Ro^cTs^ad-       ^^y  ^^^  ^°"^  before  a  general  pardon,  by  which  the  fine  is  par- 
judged.'  doned,  yet  the  judgment  shall  be  entered  (6)  quod  capiatur ;  ibr 
(A)  The  entry    the  court  need  not  take  conuzance  thereof  without  demand. 
ih  this  case  is 

sometimes  quod  capiatur,  and  sometimes  quod  non  capiatur  quia  pardonatur;  but  for  thi 
Cro.  Eliz.  153.  778.    Leon.  300.    Brownl.  211.    Yelv.  126.    5  Co.  49.    Moore,  394.    J^"- 
Cent.  158.    Lane,  71.    Sulk. 54.  pi.  j. 

(E)  Who, 


(E)  JVho  are  wo/  to  heji^ied  or  amerced,  629 


(E)  Who,  in  respect  of  their  Persons,  are  not  to  be 
fined  or  amerced. 

TTHE  king  being  plaintiff  or  demandant  shall  not  be  amerced,  Co.Litt.  127. 
nor  shall  the  (a)  queen  consort.  \  ^<*-  ^'• 

J  Bulst.  176.    (fl)  Where  the  judgment  is  against  the  queen,  4"  ««  misericordid  nihil  eo  quod 
consort  regit.     Ro.  Abr.  215. 

An  infant  being  plaintiff  or  demandant  shall  not  be  amerced,  Co.  Litt.  127. 
and  this  is  the  reason  (b)  he  shall  not  find  pledges.  8  Co.  61. 

3  Bulst.  276. 
Palm.  518.    Ro.  Abr.  214.  288.    (&)  That  he  shall  not  find  pledges.  Cro.  Car.  161.  adjudged. 

But  an  infant  defendant  shall  be  amerced,  if  he  pleads  with  Ro.  Abr.  214. 

tke  demandant,  and  the  matter  is  found  against  him  ;  (c)  but  he  Cro.  Car.  410. 

shall  be  pardoned  of  course.  ^'\  ^'?^  ^\ 

'  entry  in  such 

case  is  ideo  in  misericordiu  sed  pardonalur  quia  infans,     8  Co.  61.    Palm.  518.     Nihil  in  miseri' 

cordiuy  quia  infant,    Cro.  Car,  410. 

But,  if  an  infant  brings  an  action  by  his  prochein  amy^  and  Dyer,  338. 
pending  the  action  comes  of  full  age,  and  makes  an  attorney,  pi.4x. 
ajid  after  is  nonmit^  he  shall  be  amerced. 

If  an  infant  brings  an  action  of  trespass  by  guardian  against  Ro.  Abr.  214. 
two,  and  the  defendants  plead  not  guilty,  and  at  the  nisi  piius  MethwoldanJ 
the  plaintiff  appears  in  person,  and  a  verdict  is  found  for  the  :uj|^^d.  * 
plaintiff  for  part,  and  not  guilty  for  the  rest,  and  one  of  the  de- 
Jbndants  not  guilty,  and  judgment  is  given  for  the  plaintiff  for 
that  for  which  the  verdict  is  given  for  him,  <5'  ^P^^  '"^  capiat 
per  billam  for  the  rest;  and  as  to  him  that  is  found  not  guilty, 
sed  nihil  de  miscricordid  pro  falso  clamore^  Sfc..,  quia  querens  tem- 
pore transgrcssionis  pr addict,  factce  infra  aetatem  existebat ;  yet  this 
is  good,  and  no  error. 

naprcecipe  is  brought  against  an  infant,  and  pending  the  plea  5  Co.49- 

he  comes  of  full  age,  he  shall  be  amerced  for  the  delay  after  he  ^^^^'  ^94- 

cc  u  ^  Ro. Rep. 294. 

comes  of  full  age.  3  Bulst.  25 1 . 

If  baron  and  feme  are  vouched  in  the  right  of  the  feme,  and  16  E.  3. 14. 
judgment  is  given  against  them,  and  the  feme  is  to  be  amerced,  J^^'^^I'-  ]^\ 
they  shall  be  amerced,  (d)  though  the  feme  be  within  age,  the  a^gr^gj^^ent 
liusband  being  of  full  agq.  shall  not  be 

pardoned  of  course.     16  E.  5. 14. 

In  an  action  upon  the  case  against  baron  and  feme  for  scan-  Hob.  127. 
dalous  words  spoken  by  the  feme,  and  judgment  given  against 
both,  as  well  the  husband  as  the  wife  shall  be  amerced. 

In  an  action  of  trover  and  conversion  against  baron  and  feme,  Ro.  Abr.  215. 
for  the  conversion  of  the  feme  during  the  coverture;  if  the  feme  Cro.  Ja.439» 
be  found  guilty  by  verdict,  and  the  baron  not  guilty,  yet  both  ^J°|    3^Bufsu 
shall  be  in  misericordid  ,-  for  the  amercement  is  not  for  the  con-  j^j\  s.C.  ad- 
version,  but  for  the  delay  of  the  suit  and  the  non-rendering  the  judged, 
first  day,  of  which  the  baron  is  as  well  guilty  as  tlie  feme. 
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Ro.  Abr.215,  In  a  writ  of  dower,  if  the  tenant  vouches  the  baron  and  feme, 
216.  as  in  the  right  of  the  feme,   as  heir  to  the  husband  of  the  de- 

mandant, and  the  vouchees  demand  the  hen,  uj)on  which  the 
lien  is  shewn,  and  they  enter  into  warranty,  as  those  who  have 
nothing  by  descent;  and  the  tenant  says,  that  they  have  by  de- 
scent, upon  which  judgment  is  given  against  the  tenant,  <5*c.,  the 
feme  only  shall  not  be  amerced  without  the  baron,  but  both. 
Bro.  Appeal,  Jf  a  feme  covert  sues  a  groundless  appeal  of  the  death  of  her 

25.  8H.  4. 17-  husband,  known  by  her  to  be  alive,  she  shall  be  fined. 

pi.  2. 

^7  Ass.  I.  In  an  assise  against  baron  and  feme,  if  the  feme  be  received 

ilo.  Abr.  220.    upon  the  default  of  the  baron,  and  plead  in  bar,   and  acknow- 

(ff)  But,  if  a      ledge  an  ouster,  and  the  demandant  take  issue  upon  the  bar,  and 

fonnd^guilt V  o^f  ^^^^^  ^^  found  for  the  demandant,  the  tenant  shall   not  be  im- 

a  trespass  be-    prisoned  for  this  confession  of  an  ouster,  {a)  because  she  is  a  feme 

fore  the  co-       covert. 

venture,  she 

siiall  be  imprisoned.     22  Ass.  87.    Ro.  Abr.  220. 

Ro.  Abr.  220,         If  a  baron  of  parliament  be  found  a  disseisor  wiili  ilyce  in  an 

Ld.  Stafford's    assise,  the  judgment  against  him  shall  be  quod  capiat ur, 

case.    Cro.  El. 

170.  S.  C.  adjudged,  for  that  it  is  upon  a  disseisin  found,  in  which  case  a  fine  is  given  by  the 

statute  of  Wchtm.  1.  c.  36. ;  ||and  no  person  being  exempt  therein,  it  shall  bind  a  noblein 

as  well  as  any  other.jl     Vide  2  Inst.  236. — And  Ifob.  61.  that  barons  are  not  suliject  to  imi 

sonuient,  but  for  great  contempt. 

Ro.  Abr.  220,  So,  in  a  debt  upon  an  obligation  against  a  baron  of  parliament, 
221.  Earl  of  if  the  defendant  pleads  fiofi  est  Jactum^  and  the  issue  is  found 
Lmcoln  .and     against  him,  the  judgment  against  him  shall  be  quod  capiatur, 

Eliz.  503.  S.  C.  adjudccd  ||and  affirmed  in  *ror,  because  upon  this  plea  f«  'ust  him 

a  fine  is  due  fo  the  Queen,  and  none  shall  have  privilege  against  her,  and  :  a  capias 

pro  fine  well  lies.|| 

(F)  Of  the  Reasonableness  of  the  Fine :  And  herein 
of  mitigating  or  aggravating  it. 

jtHawk.  P.  C.  TX/IIERE  a  per.-^on  is  convicted  of  a  criminal  oflfence,  for 

48.  ^11.  tnde  which  he  ought  to  be  fined,  the  measure  thereof  is  left  to 

Ind  thaf  bT''  *^^^  discretion  of  the  judges,  who  proportion  such  fine,  so  as  to 
Ma^na  Charta  niake  it  adequate  to  the  ottence,  from  the  consideration  of  the 
every  fine  baseness  and  enormity,  and  dangerous  t<?ndency  of  it,  the  malice, 

must  be  with  deliberation,  and  wilfulness  with  which  it  was  committed,  the 
meJJ!  whicir  «g^'  quality,  and  degree  of  the  offender,  Sfc. 

see  explained,  2  Inst.  28.  By  the  Bill  of  Rights,  st.  i.  W.  &  M.  st.  2.  c.  2.  it  is  particularly 
declared,  that  excessive  fines  ought  not  to  be  imposed,  and  that  all  grants  and  promises  oY 
fines  and  forfeitures  of  particular  persons,  before  conviction,  are  illegal  and  void.Jj 

Salk.55.  pi.  5.  If  a  prosecutor  accepts  costs  from  the  defendant,  he  cannot, 
by  the  rules  of  the  court,  aggravate  his  fim?,  because,  in  such 
cases,  having  no  right  to  demand  costs,  if  he  takes  them  aftci 
he  must  take  them  by  way  of  satisfaction  of  the  wrong;  after 
which  it  is  unreasonable  for  him  to  harass  the  defendant. 

But 
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But  as  to  those  costs  given  by  5  &  6  W.  &  M.  * .  11.  on  tlic  2  Hawk.  P.  C 
removinij^  of  a  cause  by  certioiariy  the  prosecutor  is  not  rcstraineii  292.  amt. 
iroin  ag<^'ravating  the  fine  to  be  set  on  the  defendant,  because  he  '*^*'"*-55-  pl-5' 
^is  a  right  to  such  costs  by  tlie  express  words  of  the  statute. 

A  fine  is  under  the  power  of  the  Court  during  the  term  iii  to.  Litt.  260. 
which  it  is  set,  and  may  be  mitigated  as  shall  be  thought  proper;  Cro.  Cm.  215. 
but  after  the  term  it  admits  of  no  alteration.  R»ym.  376. 

If  a  person  is  indicted  and  found  guilty  of  a  great  nuisance,  ComK  ic. 
and  a  writ  goes  to  the  sheriff  to  abate  it,  if  the  party  refuses  to 
abate  it  at  his  own  charge,  the  court  will  raise  the  fine  accord- 
ingly ;  secus.t  if  the  nuisance  may  be  easily  removed,  as  pulling 
down  a  wall,  ^-c. 

Upon  a  motion  to  submit  to  a  small  fine  after  a  confession  of  5,^*^*^^*  P**^* 
the  indictment,  which  was  for  an  assault;  Holt,  Ch.  Just,  took  a  anj  Tcnmle- 
difference  where  a  man  confesses  an  indictment,  and  where  he  is  n^^n. 
found  guilty ;  in  the  first  case,  a  man  may  produce  affidavits  to 
prove  son  assatdt  upon  the  prosecutor,  in  miti<jation  of  the  fines: 
otherwise,  where  the  defendant  is  found  guilty ;  for  the  entry 
upon  a  confession  is  only  noti  vidt  contendere  cum  domino  rege^  4* 
2)onit  se  in  gratiam  cwice. 

If  an  excessive  fine  be  imposed  at  the  sessions,  it  may  be  miti-  Vent.  336. 
^aled  at  the  King's  Bench. 

The  court  may  assess  a  fine,  but  cannot  award  any  corporal  Salk.56.400. 
punishment  against  a  defendagt,  unless  he  be  actually  present  in  PJ-  ^'    ^**^^\ 
the  court.*  ;  therdbrethe 

personal  appearance  of  the  defendant  in  such  cases  is  not  to  be  dispensed  with,  unless  by  rule 
o<' court  in  motion,  and  the  clerk  in  court,  or  some  other  person  approved  of,  undertaking  to 
pay  such  fine  as  shall  be  set  on  tlie  offender,  &c 


(G)  Of  the  Reasonableness  of  an  Amercement,  and 
the  Afteerment  thereof:  And  herein, 

I.  Of  the  Necessity  (f  an  Ajffeerment, 

"UEP'ORE  the  statutes  of  {a)  Magna  Charta^  and  Westm.  i.  (a)  That  yet 

c  6.    the    lords    used    to    set   such   excessive  and  grievous  these  statute* 
I    •      ^  ^       ,,    ^  ,  ^  ^ .'  1     wereinamrm- 

amercements  on  their   tenants,    that    under    pretence   ot   such  ance  of  tl>e 

amercements  they  often  seised  the  whole  jirofit  of  the  tenement  common  law. 
which  they  had  granted.     To  prevent  this  oppression,  and  to  8  Co.  39. 
take  away  all  fines  and  amercements  at  the  will  and  pleasure  of  a  Inst.  27. 
the  lord  and  his  steward,  and  likewise  all  excessive  fines  and 
amercements,  if  they  were  never  so  certain,  the  statutes  appoint, 
that  every  [h)  amercement  shall  be  affeered,  so  that  though  the  (&)Anamerce- 
{c)  court  or  homage  (d)  do  award  an  amercement,  yit  it  is  to  be  !"^"y"  Latin 
atfeered  by  the  affeerors,  who  are  so  called,  because  they  affecr  or  ^l^^^l■^  l)^l"ti'se 
bring  in  the  quantity  of  the  amercement,  [e)  it  ought  to  be 

assessed  mer- 
cifully, and  this  ought  to  be  moderated  by  affeerraent  of  his  equals,  or  otherwise  a  writ  de 
moderata  misericordia  lies.   Co.  Litt.  126.  t>.  for  this  writ  vide  F.  N.  B.  75.   Regist.  86.  184.  187. 
(c)  So,  that  though  in  the  courts  of  IVcsf minster ,  where  amercements  were  ordered  either 
against  plaintiff  or  defendant,  they  were  carried  down  to  the  coroner  to  be  settled  and  affeered. 

S  s  4  8  Co. 
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S  Co.  39.  Saund.  227.  (d)  In  Hob.  129.  it  is  said  the  jury  must  amerce  to  a  certain  suiri^ 
v.'hich  may  be  mitisated  and  affeered  by  others,  and  therefore  these  offices  cannot  be  con-' 
founded  ;  and  so  in  3  Lev.  206.,  that  every  award  of  an  anierceirient  in  a  court  leet  must 
express  a  certain  sum  ;  but  this  opinion  has  been  over-rulfcd  by  a  later  resolution,  where  it 
liath  been  holden,  that  though  such  amercement  must  be  affeered,  yet  the  award  thereof  need 
not  express  any  particular  sum.  Salk.  56.  pi.  7.  [Fitzgib.  and  i  Wils.  248.  ace]  And  there- 
fore, in  judgment  of  law,  the  award  of  the  viisericordia  is  the  act  of  the  court  only,  and  the 
assessment  of  the  sum  to  bo  paid  the  act  of  the  atfeerors,  and  so  ought  to  be  pleaded.  Kitchen, 
51.  See  FitzfT.  109.  (e)  \\lne  best  derivation  of  the  word  affeer  would  seem  to  be  from 
affeurcr  in  the  Custumary  of  Normandy ^  which  the  Latin  interpreter  expresses  by  taxare,  that 
is,  to  set  the  value  of  a  thing ;  and  the  same  with  eeslimare.  Cowell,  Voc.  Affeerors,  8  Co.  39.  a. 

10  the  form  of  the  oath  of  the  Affeerors  in  Kytchin,  they  were  sworu  well  and  duly  to  tax, 
assess y  and  affecr^  &c.,  words  seemingly  synonimou8.|| 

a  Inst.  27, 28.        These  amercements  are  to  be  with  a  salxio  contcnemento^  and 

269.  8  Co.  39^  were  always  holden  too  grievous  and  excessive,  if  they  deprived 

the  offender  of  the  means  of  his  livelihood ;  as,  if  he  were  a 

sock  man,  and  the  amercement  extended  to  take  away  the  beasts 

of  his  plough;  if  he  were  a  military  man,  and  it  extended  to 

take  away  his  arms ;  if  he  were  a  merchant,  and  it  extended  to 

take  away  his  merchandize ;  if  he  were  a  villein,  if  it  took  away 

his  cart  or  wainage ;  for  the  words  of  Magna  Charta  are,  liba- 

Pw?^*^^**    ^^^^"^^  ^^^  ''^"  amacietur  pro  parvo  delicto^  nisi  seaindum  inodum 

E.  i^  c  6.       ^^^'^  delicti,  Sf  pro  magno  delicto  secundum  magniludinem  delicti^ 

extends  this      ^^'^^^  ^^^^  contenemento  suoy  Sf  mercator  eodem  mode  salvd  mer^ 

provision  to      chandizd  sud,  Sf^  villanus  alterius  quam  noster  eodem  modo  amer* 

cdicsyboroughsy  cietur  salvo  um?iagio  suo,  si  incideritin  misericordiam  nostram, 

and  towm.\\  ° 

8  Co.  39.  a.  b.  But  a  fine  may  be  set  without  affeermenf,  for  the  statute  of 

11  Co.  4v  Magna  Charta  does  not  extend  to  those  cases  where  a  court 
Keilw.  Cs.  justice  may  imprison,  and  where  a  fine  is  set  by  way  of  mercy, 
Cro.Eliz  581.  a  ransom  and  purgation  of  the  offence;  for  the  statute  was  dt  - 
Dalt.  Sheriff,  signed  in  mercy  to  the  off'enders,  and  not  to  hinder  them  from 
(6)liHowcvef  ^^^^^y>  "'^^  ^^  ^'^J  ^^^  extend  to  offences  that  might  be  punished 
as  it  was  the  *  ^^  imprisonment,  [b) 

object  of' Magna  Charta  to  protect  the  fend  from  forfeiture  for  less  offences,  as  it  was  in  tr. 
son  and  felony;  and  it  would  have  amounted  to  a  forfeiture  of  the  feud,  if  fines  were  so  hi 
tliat  they  could  not  be  paid  out  of  the  person's  estate  without  process  for  the  sale  of  it ;  thciv 
iovty  upon  the  estreating  oi  fines  and  amercements,  a  practice  grew  up  in  imitation  of  the 
atteerment,  of  issmng  writs  to  the  Court  of  Exchequer  to  atterminate  such  debts,  and  to  ismip 
on  mquisition  to  inquire,  quantum  inde  Regi  dan-  vnlcat  per  annum,  saJvd  tustentatione  sua 
vxons,  et  liberorum  suorum ;  and  accordingly  such  debts  were  reduced  into  annual  paymcir 
accordmg  to  the  annual  value  of  the  debtor's  freehold.     When  the  debts  were  thus  atterm  - 
iiated,  it  they  were  not  paid  at  the  time,  the  whole  was  levied,  because  the  debts  were  so  at- 
termmated  acconliiig  to  the  contcnement  of  the  party ;  and  if  he  did  not  pay  it  according  to 
the  attermiiiation,  he  plainly  endeavoured  to  avoid  the  justice  of  the  law,  and  therefore  the 
Vvhole  was  immediately  to  be  levied.     Gilb.  Exch.  99,  i(x>.|| 

Moore,  7^.  If  at  a  court  baron,  according  to  the  custom  there  used,  a  bye- 

Be^idl"'J9  ^^""^  ^^  "^"^^'  ^"^^  ^*^^  penalty  of  205.  laid  upon  every  offender, 
S.C.  adjudged.  ?"^  at  another  court  a  tenant  is  presented  for  a  breach  thereof, 

by  which  the  said  penalty  is  forfeitetl,  this  cannot  be  affeered. 
KU^hen^^'  ^"  ^'^^  presentment  of  a  nuisance  in  a  torn  or  leet,  the  sheriff 

52.  Ro."Abr!  "^  siewaiil  may  either  amerce  the  party,  and  also  order  him  to 
468.  Cro.  Ja.  r^D^ove  it  by  such  a  day,  under  a  certain  pain,  or  may  order  him 
38a.aRo»Abr»  to  remove  it,   under  such  a  pain,   without  amercing  him  at  all. 

And 


(G)  Of  the  Reasoiiableness  of  an  Amercement^  &;c.  633 

And  the  pnrty  having  notice  of  such  order  shall  forfeit  the  pain  136.  Ro.  Rep. 

on  a  presentment  at  another  court,  that  he  hath  not  removed  the  aoi.  Allen,  78. 

nuisance,   without  any  farther  proceeding.     And  every  pain   so  Af^^"*j.J*  \^ 

forfeited  may  be  recovered  in  Hko  manner  as  a  fine  or  amerce-  ^ot  be  a  dis- 

ment  by  distress  [a)  or  action  of  debt;    {b)  neither  shall   it  be  tress  without 

affeered  to  a  less  sum  than  is  at  first  set.  a  custom.  Ld. 

Raym.  69. 
II This  means  in  a  court  baron ;  for  a  fine  and  all  amercements  in  a  leet,  a  distresses  incident 
of  common  right.     11  Co.  45.  a.  b.  Cr.  El.  748.II     {b)  So,  where  a  certain  penalty  is  given  by 
!»tatute  for  an  offence,  of  which  the  Icct  hath  conusance,  the  steward  may  impose  it  by  way  of 
fine  without  amercement.    Carter,  28,  29. 

2.  By  "johom  the  j^ffeciTnejit  is  to  be, 

Tlie  award  of  the  amercement  is  the  act  of  the  court,  but  the  8  Co.  40.  b. 

taxing  or  reducing  it  to  a  certainty  must  be  done  by  (c)  certain  3  Lev.  ao6. 

officers  called  afleemrs,  chosen  and  sworn  id)  for  that  purpose;  ^^^  That  the 
1    ,1         ,.         .,.  ,      .  ^1  .  /  \  1  amercements 

*nct  tneretore   ir  an  amercement  be  imposed  ui  a  court  (e)  leet,  on  plamtifTs  or 

and  affeered  by  the  {/)  jury,  and  not  by  sworn  aflf'eerors  for  that  defendants  in 
purpose,  it  is  a  void  amercement,  and  the  lord  of  the  leet  can-  the  court  of 
not  maintain  his  action  for  it.  CommonPleas 

were  by  the 
clerk  of  the  warrants  made  estreats  of,  and  delivered  to  the  clerk  of  assise  within  each  circuit, 
to  deliver  them  to  the  coroners  in  each  county  to  affeer,  and  such  assessment  by  the  coroners 
of  the  ropective  counties  hath  been  holdena  satisfaction  of  Magna  ChartOy  quod  nulla  prcedic' 
iarum  miscricordiarum  ponalury  nisi  per  iocravientuvi  proborum  <Jr  Irgalium  homhiwn  de  vicinetOj 
the  coroners  being  elected  by  the  whole  county.  8  Co.  39.  b.  (rf)  ||See  the  form  of  the  oath 
in  Kytch.  47. |J  (c)  So,  a  justification  for  an  amercement  in  a  court-baron,  without  shewing  it 
was  affeered,  is  naught.  3  Lev.  19.  (/)  But  it  has  been  holden,  that  if  a  jury  in  a  leet  tax 
an  amercement,  this  is  sufficient  without  any  other  affeerment,  for  the  amercement  is  the  act 
of  the  court,  and  the  afleerment  of  the  jury.  8  Co.  40.  b.  Jon.  301.  Cro.  Car.  275.  Fitz. 
IC9.     Vide  2  Ro.  Abr.  542. 

Although  by  the  express  words  of  Magtia  Charta^  comites  4"  ^  ^"^^  *^- 
barones  non  amercientur  nisi  per  pares,  Sfc.,  yet  long  usage  [g)  hath  °  ^^'  ^^'q 
prevailed  against  it,  for  the  amercement  of  the  nobility  is  reduced  ^g\  \\j\^q  '    ' 
to  a  certainty,  viz,  a  duke  10/.,  an  earl  5/.,   a  bishop  who  hath  a  amerciaments 
barony  c/.,  <i'c,  '^'ere  reduced 

to  this  cer- 
tainty by  an  order  of  the  House  of  Lords.    In  former  times  the  earldoms  and  baronies  were 
affeered  by  the  peers  in  parliament,  and  to  that  end,  it  is  supposed,  that  estreats  of  the  mueri- 
cordiat  were  sent  to  tlie  clerk  of  the  parliament.     Gilb.  Exchequer,  81. || 

In  an  (//)  assise,  if  the  plaintiff  does  not  appear,   nor  any  for  28  Ass.  26. 
him,  yet  three  of  the  assise  may  be  sworn  to  affeer  the  amerce-  Ro-  ^br.  212. 

ment,  and  shall  do  it.  ^^)  So  upon  .. 

nonsuit  after 
the  jury  are  ready  to  give  their  verdict,  the  court  may  cause  the  amercement  to  be  immediately 
affeered  by  the  same  jurors.     8  Co.  2)5'  b.     11  Co.  43.  b. 

In  (z)  trespass  if  the  defendant,  as  bailiff,  ^r.,  justifies,  for  Keilw.  66. 

that  the  plaintiff  was  presented,   <^r.,  and   sets  forth,   that  the  (»)  So,  in  debt 

amercement  was  affeered  by  two  affeerors,  he  ought  to  shew  their  ^^^  ^"  amerce- 
, ,  V  ^  '  &  ment.  3  Keb. 

(^)  names.  3^^,    ^^^  S^^ 

if  alleged,  that  at  a  court-baron  coram  iectatoribus  ejusdetn  Curia,  it  was  presented,  &c,  the 
names  of  the  suitors  ought  to  be  shewn.    3  Leon.  7,  8.     Moore,  75.    Bendl.  159. 

(H)  Of 
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(H)  Of  the  Manner  of  recovering  Fines  or  Amerce- 
ments. 

€vo.  Eliz.  "R  Y  the  common  law,  the  king  or  lord  may,  at  their  election, 

581.  Savil,  93.  -"-^  distrain  or  bring  an  action  of  (a)  debt  for  a  fine  or  amerce- 

ilastEnt.151.  n^ent. 

_S5^.  606. 

3  H.  4.  24.  b.     10  H.  6,  7.     Raym.  68.    (a)  And  the  defendant  shall  not  be  allowed  to  wage 

his  law  in  any  such  action,  because  it  is  grounded  on  the  act  of"  a  court  of  record.    10  H.  6,  7- 

Co.  Litt.  295.     2  Ko.  Abr.  106. 

Hob.  129.  But  every  avowry  or  declaration  of  this  kind  t)uglil  expressly 

Rast.Ent.  553.  to  shew,  that  theoflence  was  committed  {b)  within  the  jurisdiction 
mR  "^  p^^*    "^  ^^^  court,  for  if  it  were  not,  all  tlie  proceedings  were  corafu 
need  riot  be  ^    ^^^  Judice,  and  a  court  shall  not  be  presumed  to  have  a  jurisdic- 
allcged  in  the    tion  where  it  doth  not  appear  to  have  one. 
|>rescntnient 

itself.     Hob.  129. Yet  per  2  Hawk.  P.  C.  c.  10.  §2i.h  is  most  adviseable  to  have  such  an 

allegation,  and  that  perhaps  may  supply  the  want  of  tlie  averment  oi'  jurisdictii>n  in  tlu' 
pleadings. 

But  for  this  Also,  it  is  adviseable  to  allege,  that  the  offence  was  conmiitted 

virfeiHawk.  as  well  as  presented,  and  to  shew  the  names  of  the  presentors 

P.  C.  c.  10.  .^jjj  jjjg  afleerors  in  setting  forth  a  presentment  or  affeerment, 

several  autho-  *"^^^  ^^^'^  ^^  ^hew  that  proper  notice  was  given  of  holding  the 

ritie«  there  court, 
cited. 

a  Hawk.  P.  C.       ^^  common  right,   a  distress  is  incident  to  every  fine  and 

CIO. $25. and  amercement  in  a  torn  or  leet,  for  offences  of  common  right 
the  authorities  within  the  jurisdiction  thereof;  but,  if  the  offence  was  only  the 
*  ®^*^*  neglect  of  a  duty  created  by  custom,  and  of  a  private  nature,  ii 

is  clear  that  there  must  be  a  custom  to  warrant  a  distress,  and 

perhaps  such  custom  is  also  necesiiary  though  the  duty  be  of  a 

publick  nature. 
Ro.  Abr.  670.        Also,  the  bheriff  or  lord  may  for  such  fines  or  amercements 
2  Inst.  104.       distrain  the  goods  of  the  offender,  even  in  the  highway,  or  in 

land  not  holden  of  the  lord,  unless  such  land  be  in  the  possession 

of  the  crown. 
Owen,  146.  But  such  fines  and  amercements  being  for  a  personal  offence, 

^oy>  ao-  110  sti  anger's  beasts  can  lawfully  be  distrained  tor  them,  though 

they  have  been  levant   and  couchant  upon  the   lands   of  the 

offender. 
Hetley,  62.  If  such  court  is  in  the  king's  hands,  the  distress  may  be  sold  of 

8  Co  '  t^Ro  ^°"^"^°"  '*'g^^^'  ^^^^^  ^^  '^*^^^^  b^^"  ^^P^  f^^i'  a  reasonable  time. 
Rep.  76.  Noy,  ^^  ^^^^  ^P^^^  °^  sixteen  days.  And  it  seems  the  better  opinion, 
17.  Buls.  53.  '  that  where  any  such  court  is  in  the  hands  of  a  common  person, 

if  the  goods  were  distrained  for  an  offence  of  a  publick  nature, 

they  may  be  sold  of  comnion  right,  without  any  special  cM>ioin 

for  that  purpose. 
Cro.  Eliz.  698.       No  baihff  can  lawfully  distrain  for  any  such  line  iji  .uiri  lcimc m 
oa'^Tso*      wi^i^out  a  special  warrant  for  so  doing,   which  nmst  be  set  forth 
607".  pi*.  839!     ^y  ^""^  "^  ^"  avowry  or  justification  of  such  a  distress, 
a  Keb.  745.    Salk.  107.  pi.  z. 
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A    FINE  is  an  agreement  of  the  parties  on   record,  by  which  Spetmanile' 

"^  lands  are  transferred  from  conuzor  to   conuzee,  with   or  ''^"^^Jj.  . 

without  a  render.     This  is  esteemed  a  conveyance  of  greater  se-  1,^^^^,^^* 

iirity  than  a  feoffment,  or  the  investiture  by   livery,  being  not  rittu  tram- 

)nly  equivalent  to  the   notoriety  of  livery  (a),  but  having  ihe  fereiidorum 

constant  and  undoubted  credit  of  a  court  of  record  to  protect  p^^^onimm 

md  support  it;  and  this  farther  convenience  and  security,  that  cMlm^ntM- 

t  does  not  only  transfer  the  right  of  the  vendor,  and  all  claim-  saruniy  quo 

iig  under    liim,  but  Hkewise  extinguishes  the   right   of  others  nUtUsanctius 

V  ho  omit  to  make  their  claim  in  due  time.  velauguztiu* 

ad  tuienalionii 

V  heredUatet  ttalnlienda*.  Spel.  Glos.  voc.  Finis,  (a)  [But  this  was  not  on  account  of  the  a(  - 
Knowledgmeni  thereof  in  a  court  of  recorJ,  for  no  such  acknowledgment  is  made  in  any  ot 
the  ancient  fines  ;  but  because  lands  acquired  in  this  manner  were  supposed  to  be  recovered  b\ 
MMitence  of  a  court  of  justice,  and  the  possession  was  delivered  by  the  sheriff^  in  pursuancu 
of  a  writ  delivered  to  him  for  that  purpose.     Cruise  on  Fines,  6.] 

Fines  seem  originally  to  have  been  invented  and  allowed  for 
diflerent  ends  and  purposes  than  they  are  now  applied  to. 
They  were  at  first  no  more  than  a  friendly  composition  and  de- 
termination of  the  matters  in  debate  between  the  demandant  and 
tenant  in  the  lord's  court.  And  this  way  of  composing  differ- 
ences was  easily  admitted  in  those  days,  because  the  suitors  of 
the  court,  who  were  judges  of  all  suits,  were  by  these  amicable 
compositions  the  sooner  dismissed  from  their  attendance  at  the 
court.  Nor  did  the  lord  of  the  manor  suffer  by  ttiem,  because 
on  these  agreements,  the  parties  Htigating  paid  him  a  fine  for 
his  coiige  (Caceorder,  as  they  do  the  king  at  this  day,  which  was 
equivalent  to  the  amercements,  which  were  paid  him  in  adver- 
sary suits. 

From  an  observation  of  the  peculiar  benefit  and  security  from  These  finc» 

fines,  and   from  the  countenance  and   encouragement    they  re-  were  not 

ceivcd  IVom  the  couiits  of  justice,  men  began  to  engage  them-  °"v  thought 

selves,  and  oblige  each  other  by  covenants  to  compose  their  clif-  private  orpar- 

ferences.      And    the}'    were  the  more  easily   drawn   into   this  ticularper- 

amicable  way,  because  it  was  not  attended  with  the  usual    ex-  sons,  but  such 

pences   of  adversarv  suits,    which,    beinff  generally  prosecuted  ^^  ^^^^l!^.^*?^^ 

•*u  .!  1      ••         •.     u     .1  .•  ^i-^-      ...  the  publick 

with  warmth  and  anmiosity  by  the  parties  litigating,  must  neces-  peace  of  the 

sarily   involve  one   or   both  parties   in  difficulties,  which   such  kingdom;  and 

friendly  compositions  are  free  from  ;  and  the  judges,  considering  Spclman  says, 

these  acrreements  as  the  nublick  acts  of  the  court,  allowed  them  -^*^"  hujus- 

'^       .  •.!      1     •  •     1  TT  xt  modi  maxime 

some  sanction  with  their  own  judgments.     Hence  they  came  to  piacuere,  quod 
to  be  improved  into  that  useful  and  common  assurance  which  we  propter  testa- 
find  tliem  to  be  at  this  dav,  as  they  stand  upon  the  statutes  of  ^*onu  magnifi' 
4  H.  7.  c.  24.  and  the  3a  H.  8.  c.  36.  ^t^iX 

b'diaidas  tramactiones  sed ad  rescindcndas  Hies  mojcime  valebant ;  ideoquc  ab  emptoridus  ierrarum 

tanquam 
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tanquam  sacra  anchora  cuita  Sf  admirata.  Sjwlm.  Gloss.  Verb.  Finis.  [Mr.  Cruise  thinks  that 
the  idea  of  a  fine  was  originally  taken  from  the  tramactio  of  the  civilians ;  and  therefore  dates 
their  antiquity  no  higher  than  the  reign  of  Stephen,  or  his  immediate  successor,  Henry  II. 
Cruise  on  Fines,  7,  &c.] 

But  for  the  better  understanding  of  the  doctrine  of  fines,  we 
shall  distinguish  this  head  into  the  following  branches,  under 
which  the  particular  cases  may  be  comprehended. 

(A)  Of  the  several  Parts  of  a  Fine,  and  when  they 

begin  to  operate. 

(B)  The  several  Sorts  of  Fines. 

(C)  Who  may  levy  Fines. 

(D)  Of  the  Dedimus  Potestatem. 

(E)  Of  the  Operation  of  a  Fine  in  barring  the  Issue 

in  Tail. 

(F)  Of  the  Operation  of  a  Fine,  in  barring  Strangers, 

or  those  who  have  but  an  uncertain  Interest, 
as  a  Term  for  Years,  or  barely  an  equitable 
Interest. 

(G)  Of  the  Remedies  given  to  Strangers,   by  Claim 

and  Entry,  for  the  Preservation  of  their  Right. 

(^)  Of    erroneous  Fines,    and   the   Manner  of   re- 
versing them. 

Of  what  things  a  fine  may  be  levied,  and  by  what  name,  and 
what  shall  be  a  sufficient  description  of  the  thing,  without 
naming  either  vill,  hamlet,  or  parish,  see  in  the  next  head  of 
Recoveries,  of  what  things  a  recovery  may  be  suffered. 


(A)  Of  the  several  Parts  of  a  Fine,  and  when  they 
begin  to  operate. 

Co.  Read-  HTHE  first  part  of  a  fine  is  the  original  writ,  and  without  this 
K»g,  3- 10-  the   fine  is  erroneous,  and  may  be  reversed  for  error  in 

a  Ro.  Abr.  14.  ^'  ^'^  }^^^  being  absolutely  necessary  to  bring  the  parties  within 
1 1nst.  510.  tlie  jurisdictiop  of  the  court.  And  though  at  this  day  the  original 
5  Co.  38.  is  generally  a  writ  of  covenant,  yet  fines  are  taken  on  all  writs  in 

kvt^d  olTa^^  which  lands  are  demanded,  or  are  to  be  charged,  or  which  any 
writ  of  right  ^'.^y  »'^late  to  them  ;  for  the  law  having  provided  different  rcnie- 
close,  or  in  dies  for  the  several  grievances  of  the  subject,  it  was  but  reason- 
any  real  ac-  able  in  the  judges  to  allow  of  these  compositions,  whatever 
iTan  origina^l  "^^thod  the  injured  person  took  to  recover  his  right, 
in  a  personal  action ;  and  the  common  writ  of  covenant,  on  which  a  fine  is  levied,  is  not  a 
personal,  but  a  real  action;  for  though  it  is  to  have  damages  for  breach  of  covenant,  as  in 
personal  actions,  yet  it  is  to  have  an  execution  and  performance  of  the  covenants.  Salk.  340. 
resolved  per  Curiam. 

The 
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The  practice  now  is  for  the  conuzor  to  make  the  conuzancc,  i  H.  7.  9. 
and  acknowledge  the  fine,  before  any  ori<];inal  sued  out.     And  Hob.  330. 
this  has  so  far  obtained,  that  the  judges  have  resolved  such  fines     "Tl^^^'^ca*^ 
sliould  stand,  though  the  conuzor  died  before  the  writ  of  cove-  iiBy  a  rule  of 
nant  was  taken  out.     But  in  these  cases  the  originals  were  sued  Tr*3oG.3. 
out,  and  made  returnable,  as  of  a  term  precedent  to  the  conu-  ^^^^y  ^"^^•'i 
zance,  for  tliey  are  still  necessary  to  make  the  fine  a  perfect  and  si„^nfn"of  the 
complete  conveyance,   though   for  the  greater  expctlition    this  judge's  ff/^ca- 
variation  from  the  ancient  course  has  been  allowed.  tur  thereon, 

shall  have  tlu' 
writ  of  covenant  sued  out  and  annexed  thereto,     i  H.  Bl.  52"' 

If  in  a  isarrantia  cImiIcc  against  B.  to  warrant  one  acre,  he  Co. Reading, 
levies  a  fine  of  that  acre  and  another,  the  fine  operates  to  convey  10.    %  Ro. 
only  all  his  richt  in  that  acre  he  was  called  to  defend,  for  the  ^'"'-  ^^   f'^^ 

,  -^  ^  .  ■:    •         1  .     .        1  "  H  writ  Ot  C<;- 

other  was  not  mentioned  in  the  original.  venant  be 

brought  de 
terris,  and  the  defendant  make  conusance  of  pasture,  meadow,  or  wood,  this  fine  is  not  good, 
nor  r  contra  ;  for  these  being  of  a  different  nature  from  ploughed  land,  (which  Itrra  properly 
implies,)  are  contained  in  the  writ,  and,  consequently,  there  docs  not  appear  to  the  court  any 
contention  about  them.     2  Inst.  5 14.    Co.  Litt.  4.  a.    2  Ro.  Abr.  1 6. 

Hence  it  is,  that  if  the  conusance  be  of  the  manor  of  Dal^^  the  a  Ro.  Abr.  15, 
conusee  cannot  make  a  render  of  the  manor  of  Sa/^;  or  if  the  i6- 
conusance  be  of  the  third  part,  the  render  cannot  be  of  the 
whole ;  because  the  court  can  determine  the  right  only  of  that 
abotit  which  the  parties  contend,  and  which  the  conusee  de- 
mands in  his  original.  But,  if  the  conusor  acknowledges  all 
his  right,  8fc.  to  the  demandant,  for  which  conusance  he  grants 
and  renders  the  land  to  the  conuzor  for  life ;  or  if  he  grants  a 
common  in  the  land,  or  so  many  loads  of  wood  off  it,  this  is  a 
good  fine ;  because  the  determination  is  wholly  of  the  thing  in 
dispute,  one  party  taking  the  property,  and  the  other  a  profit 
arising  from  it,  and  comprehended  in  the  original,  for  which 
thing  in  dispute  it  was  brought. 

Therefore,  if  the  grant  and  render  had  been  of  a  rent  de  novo^  2  Ro.  Abr.  15. 
that  had  been  good;  because  the  rent  issuing  out  of  the  land  Co.  Reading, 
must  be  implied  in  a  demand  of  the  land;  and,  consequently,  ^J*    ^ ^^'^ 
the  concord  and  agreement  of  the  parties  is  received  and  allowed  the  writ  of  co- 
for  that  only  which  they  litigated.  venant  be  of 

land,  he  may 
grant  the  reversion.    2  Ro.  Abr.  16. 

As  nothing  can  pass  by  the  fine  but  what  is  expressed  or  im-  Co.  Reading, 8. 
plied  in  the  covenant,  so  no  one  can  take  an  immediate  estate  by  ^  Inst.  514. 
it,  who  is  not  mentioned  in  the  writ  of  covenant ;  because  none  ^^^'  ^g^j  "f  ^J 
can  have  any  benefit  from  the  judgment  of  the  court  that  is  not  writ  of  cove- 
judicially  before  it,  and  sues  for  it.    Yet  a  grant  and  render  may  nant  be 
be  made  to  a  stranger  in  remainder;  but  the  reason  is,  because  brought 
the  render  being  only  a  consideration  for  the  conusance,  a  re-  ^{^"vouches 
mainder  limited  to  a  stranger  may  be  as  much  a  consideration  to  c.,  the 
the  conusor,  as  if  the  whole  estate  had  been  given  to  himself,  vouchee  may 
But  there  must  be  an  immediate  estate  ffiven  back  to  the  conusor,  ^^^^  conn- 

because  ^^^^-    *^^^' 
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Abr.  13.  Bro.    because  the  render  ex  vi  termini  implies  that  it  must  return  iO 

105.     2  Inst.      }^ij-„, 

^^^'  When  the  parties  are  judicially  before  the  court  by  original, 

the  counsel  for  the  conusee  appears  with  the  praecipe  and  con- 
cord, which  is  in  nature  of  a  declaration,  setting  forth  the  conu- 
sance which  ought  to  be  made  by  the  tenant  in  the  writ,  after 
Co.Reading,3.  his  appearance  is  recorded.   .  Then  follows  his  conusance,  which 
is  no  more  than  an  acknowledgment,  that  the  manor,  or  other 
lands,  Sfc.  contained  in  the  writ,  belong  of  right  to  the  demand- 
ant, as  land  which  he  hath  of  the  gift  of  the  tenant,  with  a  general 
release  and  warranty  to  the  conusee  and  his  heirs.     When  this 
conusance  was  taken,  they  went  originally  to  the  treasury,  but 
5  H.4.  C.14.     now  by  the  5  H.  4.  c.  14.  they  stop  with  the  custos  hrevium^  wha 
5C0. .39.  b.       records  it;  that  statute  providing,  that  all  the  parts  of  the  fine 
^'  '  '^^'  shall  remain  in  the  safe  custody  of  the  chief  clerk  of  the  C.  B., 

before  the  chirographer  has  them  out  of  court;  the  design  of  the 
act  being  thereby  to  prevent  the  inconvenience  which  frequently 
happened  by  the  embezzlement  of  fines,  when  they  lay  only  in 
the  hands  of  the  treasurer  and  chirographer,  either  by  their  con- 
t  nivance  or  negligence, 
a  Inst.  5 IT.  Tlie  next  and  most  material  thing  considerable  in  a  fine  is  the 

5^^'  39-  king's  silver.    This  is-  entere<l  on  the  writ  of  covenant,  and  gives 

post-fine,  or  '^  *^*^  ^^^^^  ^"^  ^^^^^  ^^  ^  ^"^»  ^"^  ^^  granted  to  the  king  po 
king's  sU'ver,  Ucentia  concordandi,  or  conge  d^accorder,  in  compensation  of  the 
was  paid  at  amercements  and  other  fines,  which  became  due  on  judgments 
the  king's  sil-  ^nd  nonsuits  in  adverse  suits.  This  is  always  paid  by  him  who 
k^is'novv  paiir  ^^^^^  ^^^^  fee-simple  by  the  fine,  and  on  the  entry  of  it  on  the 
atthealicna-  covenant,  the  sum  given  is  expressed,  together  with  the  plea, 
tion-office,  by  and  between  whom,  with  mention  of  the  land  for  which  it  is 
the  Stat.  ffiven. 

3a  Geo.  2.         ° 

C.14.;]  II  the  second  sectwn  of  which  enacts,  that  **  no  fine,  until  the  same  be  marked  with  the  sum 
**  to  which  the  post-fine  amounts  in  the  king's  silver-office,  shall  be  effectual  in  law."  And 
the  officer  of  the  king's  silver-office  or  his  deputy  is  restrained  from  receiving  any  writ  of 
covenant  unless  it  appear  by  the  mark  and  indorsement  of  such  receiver,  that  the  post-fine  has 
been  paid.|| 

2  Inst.  511.  It  is  likewise  called  the  post-fine,  in  respect  of  the  primier  fine 

in  the  hanaper,  which  is  due  to  the  king  on  the  original,  and  is 
greater  or  less  in  proportion  to  that;  for  it  is  as  much  as  the 
primier  fine,  and  half  as  much  more;  as,  if  the  primier  fine  be 

6s.  8rf.,  this  is  10.9. 
a  Inst.  511.  From  the  entry  of  this  the  fine  is  obligatory,  and  begins  to 

5  Co.  39.  operate  ;  and  thenceforth  the  fine  shall  stand,  though  either  party 

(«(^Pettys  ^'^  before  the  other  parts  are  recorded,  {a)  [And  though  the 
case,  iFreem.  conusor  be  an  infont,  the  court  cannot  stay  the  passing  of  the 
78.  [When  a  fine:  all  they  can  do  in  such  case  is,  to  assign  the  infant  a  guar- 
has^eh  le^'^^  ^^^"'  ^^^^  instructions  to  bring  a  writ  of  error  to  reverse  it.] 
from  the  date  of  the  caption,  or  acknowledgment  of  a  fine,  without  enlerifig  the  king's  silver, 
an  affidavit  must  be  made,  that  all  those  who  depart  with  any  interest  by  the  fine  are  still 
living,  otherwise  the  king's  silver  will  not  be  received.  And  now  that  the  king's  silver  is  paid 
at  the  ahenation-office,  if  a  year  elapses  before  the  fine  is  carried  to  the  king's  silver-office, 
an  affidavit  must  be  made,  that  the  parties  were  alive  when  the  king's  silver  was  paid, 
Barnap,  213.     Cruise  on  Fines,  23.] 

But, 


(A)  Of  the  several  Parts  of  a  Fhie^  S^c.  (J^g 

But,  if  the  conusor  dies^  before  the  king's  silver  be  entered,  3  Mod.  14c. 
llie  fine  is  voidable,  and  mny  be  reversed  by  writ  of  error ;  be- 
rause  this  being  given  jfro  licentr^  concordandi,  the  agreement  of 
tlie  parties  is  not  to  be  admitted  as  the  judgment  of  the  court  till 
it  be  paid  and  entered,  and,  consequently,  if  tlie  conusor  dies 
before  that  be  done,  the  fine  is  erroneous,  as  a  judgment  given 
in  an  adversary  suit  after  the  death  of  one  of  the  Utigating 
parlies.  But  this  is  to  Ik'  understood  with  this  distinction,  that 
wlicre  it  appears  by  the  record  itself,  that  the  king's  silver  was 
paid  after  the  death  of  the  conusor,  there  the  fine  is  erroneous ; 
but  where  after  the  conusance  made  the  conusor  died  before  the 
king's  silver  was  paid,  and  after  his  death  the  silver  was  paid, 
and  entered  on  a  writ  of  covenant  retumftble  the  term  precedent 
his  deatli ;  as  uhere  baron  and  feme  made  conusance  before 
counnissioners  the  26th  o^  March,  the  feme  died  the  dny  follow- 
ing, and  upon  a  writ  of  covenant  made  returnable  the  Hilary  a  Inst.  511, 
term  precedent,  the  king's  silver  was  entered  as  of  that  term,  the  *  ^^"'-  47« 

fine  was  adjudijed  to  stand  ;  for  where  there  does  not  appear  an  S      ^^y^* 

1      r^       ...  1     .1      •    1  •     r  n  Farmer  s  case, 

error  on  the  face  ot  the  record,  the  judges,  m  favour  to  fines,  Biirnes,  a  18. 

which  so  much  strengthen  men's  titles,  and   quiet  their  pos-  Barber  v. 
sessions,  have  always  supported  them,  and  would  not  .suffer  the  Niinn. 
entering  of  the  king's  silver,  after  the  parties'  death,  to  be  exa- 
mined, when  it  appeared  by  the  record  itself,  that  the  fine  was 
completed,  as  a  fine  of  the  term  precedent  the  death  of  the 
conusor. 

[The  king's  silver,  it  must  be  remembered,  is  not  payable  Wright  v. 
•ntil  the  return-day  of  the  writ  of  covenant:  if  therefore  any  of  Mayor  of 

the  parties  die  before  that  time,  the  fine  will  be  void."!  }; '^'^if.""'  „ 

'  -•  Cro.  Eliz.  4S4. 

Okell  v.  Hodgkinson,  3  Mod.  99.  Clements  v.  Langharne,  i  Ld.  Raym.  872.  Cooknian  v. 
Farrar,  Sir  T.  Raym.  461.  Price  v.  Davis,  Comb.  57.  71.  Watts  v.  Birkett,  Barnes,  aao. 
:  Wils.  115.  S.  C.  11  But,  if  there  are  several  plaintiffs  or  several  deforciants,  and  one  of  the 
plaintiffs  or  deforciants  dies  before  the  return  of  the  writ,  the  fine  will  be  erroneous  only  a«» 
against  the  person  so  dying. [| 

llie  other  parts  of  the  fine  are  the  foot  and  note  of  it :  the  5  Co.  39. 

foot  of  the  fine  runs  thus:  Hcec  est  fnalis  concordia  facta  apnd  Co.Reading, . 

Westm,  ill  curia  domini  regis,  Sfc,  and  mentions  the  day,  year,  ^^l-Com.ji 
and  place,  and  before  what  justices  the  conusance  was  taken. 

The  note  of  the  fine  is  no  more  than  a  docket  taken  by  the  5  Co.  39. 

chirographer,  from  which  he  transcribes  the  indentures,  which  2  Inst.  468. 

are  delivered  to  the  party  to  whom  the  conusance  was  made ;  flfi'^'^'*^' 

and  when  this  is  done,  the  fine  is  said  to  be  euirrossed.  L,„v!!^o!"r^^ 

'  ^  o        ^  eugroised  at 

any  time  after  it  is  levied.    4  Leon.  96.    Dy.  254.  a.] 

A  fine  was  thus:  H^c  estfnalis  concordia  facta  in  curid  regis  Salk.  341. 
apud  Westm,  a  die  sancti  Michaelis  in  tres  septiman,  anno  decimo  Lloyd  v. 
JVIilielmi  tertii  coram  Thorn.  Trevor,  Sfc,  Sr  postea  in  crast,  sanctcE  Viscount  Say 
Trinitat.   i  Annce  concess.  Sf  recordat,  coram  e/usdeni  Justiciar.;  'ioVlod.*40. 
so  that  the  concord  of  the  fine  was  of  one  term,  and  the  recordat. 
of  the   term   following ;  and   the  question  was.  Of  whicli  term 
this  shall  be  said  to  be  a  complete  fine  ?    And  it  was  holden  to 

be 
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be  a  fine  of  the  term  in  which  the  concord  was  made,  and  that 
the  Concordia  facta  m  curia  is  the  complete  fine. 
Bull.N.P.azg.  [The  chirograph  of  a  fine  is  evidence  to  all  persons,  and  in  all 
courts  of  such  fine;  because  the  chirographer  being  an  officer 
appointed  by  the  law  for  the  purpose  of  transcribing  fines  from 
the  record,  his  copies  must  be  allowed  to  be  anthentick.] 
J  Cruise,  43.  (j  There  are  two  petitions  of  the  Commons  in  the  rolls  of  par- 

VoMh'''^^"  liamcnt,  4  H.  4.  No.  35.,  &  5  H.  4.  No.  28.,  stating,  that  many 
5A3'  557-55^'  ^^"^^  of  lands  remaining  in  the  king's  treasury,  and  the  notes  of 
such  fines  remaining  in  the  Court  of  Common  Pleas,  had  been 
taken  away,  and  other  fines  and  notes  of  fines  counterfeited  and 
put  in  their  places,  whereby  many  persons  were  disinherited  ;  in 
consequence  of  which  a  statute  was  immediately  passed,  5  H.  4. 
c.  14.,  enacting,  that  all  the  proceedings  on  fines,  both  previoHS 
to  and  at  the  acknowledgment  thereof,  should  be  enrolled  of 
record  in  the  Court  of  Common  Pleas.  And  by  23  El.  c.  3. 
51.&6.,  it  is  enacted,  that  every  writ  of  covenant  and  other 
writ,  whereupon  any  fine  shall  be  levied,  the  return  thereof,  the 
writ  of  dedimus  potcstatem  made  for  the  knowledging  of  the 
same  fines,  the  return  thereof,  the  concord,  note,  and  foot  of 
every  such  fine,  the  proclamations  made  thereupon,  and  the 
king's  silver,  may,  upon  the  request  or  election  of  any  person, 
be  enrolled  in  rolls  of  parchment;  and  that  the  enrolments  of 
the  same,  or  of  any  part  thereof,  shall  be  of  as  good  force  and 
validity  in  law  to  all  intents,  respects,  and  purposes,  for  so  much 
of  any  of  them  so  enrolled,  as  the  same  being  extant  and  re- 
maining were  or  ought  by  law  to  be. 
1  Cruise,  44.  The  office  of  the  chirographer  of  fines  was  burnt  down  in  the 

year  1679,  whereby  several  records  of  fines,  which  had  been 
levied  in  Trinity  and  Michaelmas  terms  preceding,  were  eitlier 
burnt  or  lost.  In  consequence  of  this  an  act  was  passed, 
3 1  Car.  2.  c.  3.,  reciting,  that  the  fines  so  burnt  or  lost  had  duly 
passed  all  the  offices,  so  that  by  the  records  of  the  king's  silver, 
the  notes  of  the  cursitor  who  made  out  the  writ  of  covenant,  and 
the  entries  thereof  at  the  office  of  alienation,  and  by  the  book  of 
entries  of  fines  kept  by  the  chirographer's  deputy,  &c.  the  full 
contents  of  all  such  fines  would  appear;  but  for  want  of  the  re- 
cords of  the  fines  so  burnt  or  lost,  purchasers  and  others,  whose 
titles  were  secured  under  the  said  fines,  were  in  danger  of  having 
the  same  impeached  ;  and  tlierefore  enacting,  that  the  said  chiro- 
grapher or  his  deputy  should,  before  the  end  of  the  next  Trinil^ 
term,  upon  oath  certify  to  the  justices  of  the  Court  of  Common 
Pleas,  a  note  of  all  such  fines  entered  into  the  said  book  kept 
by  the  said  deputy,  as  he,  upon  diligent  search,  should  find 
were  burnt  or  lost  by  reason  of  the  said  fire;  which  certificate 
should  be  in  parchment,  fairly  written,  and  a  copy  thereof  set 
up  in  Westminster  hall,  &c.,  and  that  any  time  within  three 
years  the  Chief  Justice  of  the  said  Court  of  Common  Pleas,  to- 
gether with  any  one  or  more  of  the  justices  of  the  said  court, 
shonld  have  power  to  send  for  any  officer's  books,  records,  &c., 
and  upon  full  examination  of  any  such  fine,  the  records  whereof 

1 5  were 
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were  either  burnt  or  lost,  should  direct  the  said  chirographer  or 
his  deputy  to  new-engross  the  note  and  foot  of  such  6ne  without 
fee,  and  to  carry  the  same  before  the  said  Chief  Justice,  and 
such  other  of  the  said  justices  as  sliall  have  taken  the  examination  ^ 
concerning  the  burning  or  loss  of  such  fine,  who  were  required 
to  sign  their  names  at  the  bottom  of  the  said  note  and  foot ;  and 
every  such  fine  whereof  the  record  should  be  so  new-engrossed, 
should  be  of  the  same  force  and  effect  as  if  it  had  still  remained 
upon  record  unconsumed  or  not  lost. 

By  a  rule,  Tr.  52  G.  3.  (June  19th,  181 3.),  it  is  ordered,  that  4  Taunt.  600. 
"  thenceforth  all  fines  shall  be  left  at  the  oflfice  of  the  chiro- 
"  grapher  within  fourteen  days  after  the  same  shall  have  passed 
"  the  king's  silver  office,  and  that  all  fines  then  remaining  in  the 
"  king's  silver  office  should  be  carried  to  the  chirographer's  of- 
**  fice,  within  two  months  from  that  day,  and  that  a  neglect  to 
"  comply  with  this  rule  shall  be  deemed  a  contempt  of  court." 

If  the  attorney  employed  to  levy  a  fine  mislays  the  papers,  and  Stonev.Stone, 
does  not  complete  it  within  the  time  required  by  the  above  rule,  ^^-  601. 
the  court  will  not  permit  the  fine  to  be  afterwards  perfected,  but,     !J1     ^'        * 
if  all  the  parties  are  alive,  will  direct  a  new  fine  to  be  levied  at  305^  s.  P. 
the  expence  of  the  attorney. 

By  a  rule  E.  36  G.  3.  no  fine  which  appears  to  have  been  ac-  i  B.&P.  530. 
knowledged  more  than  twelve  months,  can  pass  the  king's  silver 
office  without  a  rule  of  court  or  judge's  order;  in  which  cas»e,  if 
the  conusors  be  living,  an  affidavit  must  be  made  thereof;  and 
if  dead,  there  must  be  an  affidavit  of  the  time  of  their  death. 
And  tlie  application  for  a  rule  or  order,  that  the  fine  may  pass 
the  king's  silver  office,  must  be  made  to  the  court  on  motion,  if 
in  term-time ;  if  in  vacation,  to  a  judge  at  chambers :  and  the 
rule  or  order  must  be  filed  with  the  prcecipe  and  concord  at  the 
king's  silver  office. 

The  courts  being  now  in  the  habit  of  requiring  that  a  copy  of  Ellis  v.  John- 
the  prcecipe  and  concord  signed  by  the  parties  shall  be  left  with  ^"»  6  Taunt. 
the  Chief  Justice,  the  fine  may  pass  upon  such  copy,  in  case  the  ^^^' 
original  should  be  lost. 

By  27  E.  I.  c.  I.  the  notes  of  all  fines  shall  be  read  openly  and 
solemnly  in  the  Court  of  Common  Pleas,  and  in  the  mean 
time  all  pleas  shall  cease ;  and  this  on  two  certain  days  of  the 
week,  according  to  the  discretion  of  the  justices. 

By  4  H.  7.  c.  24.  §  I.  "  After  the  engrossing  of  every  fine,  it  (a)By  st.3iEI. 
"  shall  be  openly  and  solemnly  read  and  proclaimed  in  the  same  c.  2.  the  pro- 
'•  court,  in  the  same  term,  and  in  three  terms  then  next  follow-  reduced  to  "^ 
*•  ing  the  same  engrossing  in  the  same  court,   at  four  several  fo„r,  that  is, 
'•  days  in  every  term  (a) ;  and  in  the  same  time  that  it  is  so  read  once  in  the 

"  and  proclaimed  all  pleas  do  cease."  terrain  which 

*  they  are  en- 

grossed, and  once  in  every  of  the  three  terms  next  after  the  same  engrossing. 

Since  the  making  of  this  act,  the  proclamations  are  indorsed  i  Cruise,  53. 
on  the  foot  of  the  fine,  and  considered  as  matters  of  record. 

The  statute  having,  as  we  have  seen,  ordained  that  the  pro-  Plowd.  371. 
Vol.  III.  T  t  clamations 
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clamations  shall  be  made  the  same  term  that  the  ^fine  is  engrossed^ 
and  the  three  terms  then  next  folUrwing^  if  one  of  those  three 
terms  had  been  adjourned,  the  proclamations  had  been  inef- 
fectual in  the  whole,  and  it  could  not  be  supplied  after  the  last 
term  by  the  exposition  of  the  words,  or  the  equity  of  the  sta- 
tute; to  remedy  which  the  statute  of  i  M.  c  7.  §  2.  was  passed, 
enacting,  that  "  all  fines,  whereupon  the  proclamations  should 
"  not,  by  reason  of  adjournment  of  any  term  by  writ,  be  duly 
"  made,  should  be  of  good  force,  eftect,  and  strength,  to  all 
"  intents,  constructions,  and  purposes,  as  if  the  term  so  ad- 
(tt)  Though       «  journed  (a)  had  been  liolden  and  kept  from  the  beginning  to 
only  part  of     «  ^^  ^^^  ^^^^  thereof  not  adjourned,  and  proclamations  therein 
adbimieclf       "  made  according  to  the  form  and  effect  of  the  statute." 
it  is  ^vithin  this  act,  which  is  a  favourable  law,  and  to  be  taken  by  equity.    Dy.  186.  a. 
a  Inst.  519. 

3  Co.  86.  b.  Since  the  statute  of  4  H.  7»  fines  have  been  distinguished  into 

Cr.  £1.691.       fines  at  common  law,  and  fines  with  proclamations;  and  it  is  in 
the  election  of  the  person  levying  the  fine  to  have  it  proclaimed 
Dy.  ai6.  a.       ornot;  the  proclamations  being  distinct  from  and  superadded 
1  Bulstr.  ao6.    to  the  fine. 

BuU.N.P.  229.       When  a  fine  with  proclamations  is  given  in  evidence,  the  pro- 
6  Taunt.  486.    clamations  must  be  examined  by  the  roll,  because  the  chiro- 
grapher  is  not  appointed  by  the  statute  to  copy  the  proclama- 
tions, as  he  is  to  copy  the  concord. 

A  fine  with  proclamations  is  a  fine  at  common  law,  with  the 
addition  of  the  proclamations:  if  then  there  be  error  in  the  pro- 
clamations, that  error  will  not  affect  the  fine;  it  still  stands  as 
a  fine  at  common  law :  but,  if  there  be  error  in  the  fine,  the 
whole  is  gone;  for  the  fine  is  the  principal,  and  the  proclama- 
tions are  only  to  give  it  notoriety. 

By  23  El.  c.  3.  §6.  "  the  chirographer  shall  every  term  write 
"  out  a  table  of  the  fines  levied  m  each  county  in  that  term, 
"  and  shall  affix  it  in  some  open  part  of  the  court  of  Common 
"  Pleas  all  the  next  term ;  and  shall  also  deliver  the  contents  of 
"  each  table  to  the  sheriff  of  each  county,  who  shall  at  the  next 
"  assizes  affix  the  same  in  some  open  part  of  the  court."  || 


(B)  The  several  Sorts  of  Fines. 

Co.Rcacling,4.  A  LL  fines  are  cither  executed,  as  fines  stir  conusance  de  droit 
(6)  [1  his  fine  (^ojjif,  cco^  cjic,  unless  sur  release,  andfincs  sur  surrender;  or 

to  the  first  executory ;  as  fines  sur  comisance  de  droit  tantum,  and  sur  grant  Sr 
part,  and  exe-  ^'cnder,  (b)  The  fine  sur  co7iusance  de  droit  tantum  seems  to  be  the 
cutory  as  to  most  ancient;  for  the  conusance  being  in  the  place  of  the  judg- 
fbriTthe  first  "^^"^'  ^^'^"^h  was  always  executory  in  adversary  suits,  the  de- 
part was^no^t*  "^^"^^^'int  was  obliged  to  follow  the  rules  of  the  law,  and  sue  out 
cxecnted,  it  execution,  (c)  But  in  time,  when  these  fines  became  the  corn- 
would  be  void,  mqu  and  best  way  of  purchasing,  the  purchaser,  to  prevent  the 

trouble 
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trouble  of  suing  out  execution,  had  seisin  given  him  by  iivery  as  the  oog- 
in  the  country,  and  for  his  further  assurance  obliged  the  vendor,  nizee  can  have 
by  covenant,  to  levy  a  fine;  and  thus  the  fine  sin'  conusaiicc  dc  "°^j'"°  ^^u 
droit  come  ceo^  4*c-  came  in  use,  which  supposes  a  precedent  gift,  eo«Miizor  till 
by  which  the  conusec  was  put  into  j)ossession,  and,  consequently,  he  is  in  pos- 

tliere  needs  no  execution  of  what  he  had  already.  session.  Crnbe 

on  Fines,  73. 
(r)  If  the  party  to  whom  the  estate  was  limited  by  a  fine  executory  was  in  possession  at  the 
time  when  such  a  fine  was  levied,  he  need  not  sue  out  a  vrltoniabere  facias  tcisinam;  for  in 
that  case  the  fine  would  enure  by  way  of  extinguishment.  Touchst.  4.  So,  if  a  fine  exe- 
cutory was  levied  of  a  reversion  depending  on  an  estate  for  life,  or  years,  or  of  a  seignory,  or 
any  thing  which  lay  in  grant,  they  would  pass  immediately,  because  it  would  be  impossible 
to  give  actual  possession  of  them,     i  Co.  97.  a.] 

This  fine  cnme  ceo,  Sfc,  is  most  commonly  used,  being  the  Co.Litt.g.b. 
surest  for  the  purchaser.     In  which  it  is  to  be  observed,  that  Co.  iieading, 
this  fine  and  that  de  droit  tantum,  convey  a  fee-simple  to  the  ^:  7- 1 J|?"  ^V^ 
conusec,  without  words  of  inheritance;  for  when  the  conusor  hath  been 
acknowledges  the  land  to  be  the  right  of  the  conusee,  it  is  re-  called  a  feoff- 
pugnant  and  contradictory  to  his  own  acknowledgment  to  claim  ment  of  re- 
any  right   or  interest  in  the  land  in  reversion  or  remainder.  co^^»  but  this 
Besides,  in  every  judgment  a  fee-simple  was  recovered,  and  the  lyy^Q  means 
conusance  coming  in  lieu  of  the  judgment  must  necessarily  im-  accurate;  for 
port  as  much,  unless  the  express  acknowledgment  of  the  parties  there  are  cases 

(«)l-'">''-  tftSthath 

a  more  extensive  operation  than  a  fine,  Co.  Litt.  50.  i  Salk.  339.  3  Atk.  141.;  and  there- 
fore Sir  /r.  Blackstone  hath  said,  that  it  might,  with  moro  accuracy,  be  called  an  acknow- 
ledgment of  a  fcoflinent  on  record,  a  Bl.  Com.  348.  But  this,  perhaps,  is  not  making  a 
very  su!)stantial  distinction,  a  Wooddcs.  309.]  (a)  And  therefore  if  the  limitation  be  ex- 
pressly to  the  conusee,  and  the  heirs  of  his  lx)dy,  the  fine  passes  only  an  estate-tail;  for  it 
would  be  absurd  to  give  more  against  so  solemn  a  declaration  of  the  parties.  Co.  Reading,  4. 
X  Salk.  340. 

Upon  a  fine  sur  conusance  de  droit  come  ceoy  Src,  the  conusor  Bro.tit.  Fines* 

cannot  reserve  a  rent,  because  the  conusance  supposing  a  pre-  30.  a  Ro.  Abr. 

cedent  gift  he  cannot  charge  the  inheritance  which  he  has  ffiven  I?'         '  * 

.     ,0  iTTf  1  t°i      tbe  conusance 

entirely  away ;  and  so  the  reddeiidum  comes  too  late  when  the  be  only  of  an 

fine  has  mentioned  before  an  absolute  gift,  without  any  such  estate  for  life, 

clause  of  resei-vation.  ^®  conusor 

may  reserve  a 
rent,  with  clause  of  distress ;  for  that  is  a  remedy  the  law  gives  for  the  recovery  of  all  rent 
services,  which  this  must  be,  being  incident  to  the  reversion.    Co.  Reading,  5.   %  Ro.  Abr.  18. 

A  fine  sur  coJiusance  de  droit  come  ceo,  tjr.  cannot  be  levied  to  Ro.  Abr.  19. 
two  and  their  heirs ;  for  the  end  of  fines  being  to  settle  the  pos-  Co.  Reading, 
session,  not  only  for  the  present,  but  for  ever,  the  admittance  of  ^•^9-  ^^  ^^ 
such  a  fine  would  not  answer  the  end.     For  besides  the  uncer-  arrainst  the 
tainty  which  of  the  conusees   may  survive  and  enjoy  the  land,  grant  of  a 
the  fine  itself  cannot  operate  according  to  the  limitation  ;  for  the  reversion.  Bro. 
survivor,  by  the  privilege  of  jointenancy,  shall  enjoy  the  whole,  gy^  jf^ands 
and  for  ever  exclude  the  heirs  of  the  other  conusee.    Besides,  the  ^y  fine  be 
fine  being  equivalent  to  a  judgment,  ought  to  decide  and  settle  granted  to  two 

the  riflrht  of  the  fee.  a"^^  ^^e  heirs 

*^  of  one  of 

them,  this  is  good ;  for  all  things  will  continue  as  the  fine  has  settled  them.  Bro.  tit.  Fines,  6?. 

T  t  *  l)As 
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II  As  to  lands  of  the  tenure  of  gavelkind,  the  judges  allow  them  to  be  limited  to  two  and  their 
heirs.  Rob.  Gavelk.  132.  But  there  seems  to  be  no  reason  for  allowing  this  limitation  in  a 
fine  of  lands  of  that  tenure,  which  does  not  equally  apply  to  other  lands.  See  Mr.  Preston*s 
Conveyanc,  vol.  i.  287,  a88.  Accordingly,  a  fine,  though  levied  to  two  and  t/teir  heirs,  will  be 
allowed  to  be  of  force.     2  Mod.  49.}! 

5  Co.  38.  b.  For  the  former  reason  the  judges  will  not,  or  at  least  ought 

Te/s  case.       not  to,  admit  of  a  fine  upon  condition,  because  such  a  fine  does 
2  Ro.  Abr.  18.  j^Q|.  positively  determine  and  settle  the  right  of  the  fee,  it  being 
Co  Read-  uncertain  whether  the  conusee  will  enjoy  the  land  according  to 
iiig,S'  the  fine,  since  that  depends  upon  the  performance  or  non-per- 

formance of  the  condition.     But  my  Lord  Coke  tells  us,  that  if 
such  fines  be  admitted  by  the  judges  they  are  valid  and   shall 
stand,  the  rule,  qiiodjieri  non  debet,  Jactirm  valet,  obtaining  in 
this  case ;  because  fines  being  the  private  agreement  and  con- 
cord of  the  parties,  it  were  to  trifle  with  the  authority  of  the 
king's  court?,  which  ever  ought  to  be  preserved  sacred,  to  suffer 
either   party  to   recede  from    his  contract,    after  their  solemn 
composition  acknowledged  on  record,  and  received  in  the  most 
solemn  manner  by  the  judgment  and  decision  of  a  court  ol 
justice. 
Co.  Reading,         A.  makes  a  lease  for  life,  and  afterwards  grants  the  reversion 
3.citesi9E.3.  to  B,  for  life,  the  remainder  in  tail  by  fine;  in  a  quidjtiris  clamat 
Qm.  for  there    l)rought  by  the  grantee  for  life  against  the  lessee,  he  would  have 
that  year°^  °    surrendered  by  fine  to  the  conusee,    reserving  a  rent  during  his 
life,  but  the  court  refused  it ;  for  had  this  surrender,  with  the  re- 
servation of  the  rent,  been  admitted,  it  might  have  happened  that 
the  rent  would  not  continue  according  to  the  limitation  of  the  fine; 
for  if  the  grantee  of  the  reversion  died  before  the  tenant  for  life, 
,  the  remaindei'-man  in  tail  should  hold  the  land  discharged,  and 

the  tenant  for  life  could  not  enjoy  the  rent  as  long  as  the  fine  gave 
i^.  But,  if  in  this  case  the  lessee  had  surrendered  to  the  grantee  for 
his  own  life,  with  a  reservation  of  a  rent,  this  might  have  been  ad- 
mitted ;  for  this  is  no  absolute  surrender,  and  each  parly  may  enjoy 
what  the  fine  gave  him,  according  to  the  several  limitations  thereoi'. 
Co.  Reading,         If  there  be  lessee  for  life,    the  remainder  for  life,    and    the 
•5-    (")^"^^»    lessee  levy  a  fine  sur  conusance  de  droit  iantum  to  him  in  re- 
tliese  fmes^rwr  "^^^"d^^'j  this  enures  by  way  of  (a)  surrender,  because  by  this 
^rantSf  render  ^'1^  he  only  acknowledges  all  the  right  he  has  in  the  land  to  be- 
are  the  same     long  to  him  in  remainder.     But,  if  the  lessee  had  levied  a  fine 
''conusance  d^  ^"^  comisance  de  droit  come  ceo,  S^c,  to  him  in  remainder,  it  had 
droit,  only  the  ^^^"  ^  forfeiture  of  both  their  estates,  and  he  in  reversion  might 
clause  of  war-   enter  immediately.     And  the  reason  of  the  difference  is  this:  the 
ranty  is  omit-    fine  S2ir  conusance  de  droit  come  ceo,  S^c.  always  grasps  a  fee- 
ted*  simple,  which  passes  by  the  precedent  gift  as  the  fine  supposes  ; 

but  the  fine  sur  conusance  de  droit  tantum  only  conveys  all  his 
right,  which  is  intended  all  he  can  lawfully  pass  away. 
Price  V.  Lang-        Where  C.  was  seised  in  fee  as  heir  of  the  part  of  the  mother, 
zlt  2  Show.  ''^"^  ^^  ^'^^  ^^^  ^^^^  ^^v^c^  a  fine  to  A.  and  B,  with  warranty,  and 
92.'s.C.  ^'  ^^^  ^^'^  %  ^i^e  same  fine,  granted  and  rendered  to  the  hus- 

Cai'th.  140.       band  ana  wife  ni  tail,  remainder  to  the  heirs  of  the  husband ; 
JS.  C.  by  the      though  it  was  urged,  that  the  seisin  of  the  conusee  was  fictitious, 

6  and 
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aiul  that  nothing  was  altered  by  the  fine,  yet  resolved,  that  the  name  of  Rite 
conuscc  was  more  than  a  bare  instrument,  and  that  the  estate  v.  Langford 
was  once  in  him  ;  and  that  the  fine  and  render  is  a  conveyance  ^'°*  ^^§^^*^^ 
at  common  law,  and  the  render  makes  the  conusor  a  new  pur-  g  q     ^   ' '  ' 
chaser,  as  much  as  a  feoffment  and  re-infeofTment  at  common 
law. 


(C)  Who  may  levy  Fines. 


A 


ND  here  it  must  be  first  observed,  that  whatever  legal  defects  Co.  Reading, 
may  l)e  in  the  conusor,  if  the  judge  admits  his  conusance,  ^'  aln»t.5i5, 
the  fine  shall  stand  in  all  cases,  except  that  of  an  infant,  though 
the  judge  omits  a  very  necessary  part  of  his  duty  in  not  rejecting 
such  fines. 

Tlie  principal  defects  are  either  want  of  discretion  and  under-  Co.  Reading, 
standing,  as  in  infants.  Idiots,  and  persons  of  non  satie  memory;  8.    But  for 

or  want  of  power,  as  femes  covert.  '^"^  vide  the 

*  several  titles 

of  Infants,  Idiots,  and  Baron  and  Feme. 

As  to  fines  levied  by  an  infant,  though  strictly  speaking  all  Vide  Pottea^ 
contracts  made  by  infants  are  in  their  own  nature  void,  because  letter(H),  &. 
a  contract  is  an  act  of  the  understanding,  which,  during  their  ^    Moore    6 
state  of  infancy,  they  are  presumed  to  want;  yet  civil  societies  2  Ro. Abr.'i5! 
have  so  fur  supplied  that  defect,  and  taken  care  of  them,  as  to  Bro.  tit.  Error, 
allow  them  to  contract  for  their  benefit  and  advantage,    with  ^o.    Bro.  tit. 
power  to  recede  from  and  vacate  it  when  it  may  prove  prejudicial  ^  j"^^*'  ^t*  ^^' 
to  them.     Now  the  method  to  set  aside  such  a  contract  must  be  aBiilst.3ao. 
by  matter  of  equal  notoriety  with  the  manner  in  which  it  was  izCo.  i.az. 
made;  and  therefore  if  an  infant  levies  a  fine,  which  is  no  more  Willes,  161. 
than  his  own  agreement  recorded  as  the  judgment  of  the  court,  ijrjn" 3*  a  w*rit 
he  must  reverse  it  by  writ  of  error ;  and  this  must  be  brought  of  error  to  re- 
during  his  minority,  that  the  court  of  jB.  R.  may  by  inspection  de-  verse  a  fine  for 
termine  the  age  of  the  infant.    But  the  judges  by  adjunda  may  in  his  nonage, 
such  cases  inform  themselves,  as,  by  witnesses,  church-books,  S^c,  ^pectiorf  and 
proof  of  infancy  by  witnesses,  dies  before  the  fine  is  reversed,  his  heir  may  reverse  it,  because 
the  court,  having  recorded  the  nonage  of  the  conusor,  ought  to  vacate  his  contract  when  he 
appeared  to  be  under  a  manifest  disability  at  the  time  he  entered  into  it.    Co.  Litt.  38c.  b. 
Moore,  884.     An  infant  acknowledged  a  fine,  and  the  conusees  omitting  to  have  the  fine 
ingrossed   till  he  came  of  age,  in  order  to  prevent  the  infant  from  bringing  a  writ  of  error, 
the  court,  upon  view  of  the  conusance  produced  by  the  infant,  and  upon  his  prayer  to  be 
inspected,  and  his  age  examined,  recorded  his  nonage  to  give  him  the  benefit  oi  his  writ  of 
error,  which  he  must  otherwise  lose,  his  nonage  determining  before  the  next  term.  .  Sarah 
Griffith's  case,  ii  Mod.  444. 

As  to  idiots  and  lunaticks,  it  is  necessary  to  distinguish  be-  4  Co,  124. 
tween  their  acts  done  in  pais  and  those  solemnly  acknowledged  Beverley's 
on  record ;  though  the  law  is  clear,  that  in  neither  case  are  they  ^^^  ^'  ^^^^' 
admitted  to  disable  themselves,  for  the  insecurity  that  may  arise  paiV,  62.  Cro. 
in  contracts  from  counterfeit  madness  and  folly.    But  their  heirs  Eliz.'jpg.  622. 
and  executors  may  avoid  such  acts  in  pais  by  pleading  the  dis-  I^-  N;  ^'  *o2. 
ability ;  because  if  they  can  prove  it,  it  must  be  presumed  real,   calVuiw  ^' 

T  t  3  since 
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themselvefj       since  nobody  can  be  thought  to  counterfeit  it,  when  he  can 

may  have  re-     expect  no  benefit  from  it  himself. 

lief  m  emiity,  ^ 

vide  tit.  Idiots  and  LunaticJcs. 

4  Co.  124.  But  neither  the  lunatick  himself,  nor  his  heir,  can  vacate  any 

3,  Inst.  483.  act  of  his  done  in  a  court  of  record ;  and  therefore  if  a  person 
Bro.  tit.  Fines,  ^^^^  compos  acknowledges  a  fine,  it  shall  stand  against  him  and 
Vai  Idiocv^to  ^^'^  heirs.  For  though  the  judges  ought  not  to  admit  of  a  fine 
be  judged  of  from  a  man  under  that  disability,  yet  when  it  is  once  received, 
by  the  justices,  it  shall  never  be  reversed,  because  the  record  and  judgment  of 
on  fine  levied,  ^^q  court,  being  the  highest  evidence  in  the  law,  the  conusor  is 
'•^      ***  presumed  to  be,  at  that  time,  capable  of  contracting;  and  there- 

fore the  credit  of  it  is  not  to  be  contested,  nor  the  record  avoided 
by  any  averment  against  the  truth  of  it. 
a  And.  193.  So  it  is  in  the  case  of  a  fine  levied  by  an  idiot,  it  shall  stand 

Hugh  Lewis's  against  him  and  his  heirs ;  for  no  averment  of  idiocy  can  vacate 
case. 4  Co.  124.  ^\^^  fj^j^^  ^qj.  ^^jji  ^j^  office  finding  him  an  idiot  a  nativitate  be 
tit.  Fines,  75.  sufficient  to  reverse  the  fine;  for  that  were  to  lessen  the  credit  of 
Co.  Litt.  247.  judgments  in  courts  of  record,  by  trying  them  by  other  rules  than 
Putin  cases  themselves, 
of  this  sort, 

equity  has  relieved  by  decreeing  a  reconveyance.  Addison  v.  Dawson,  a  Vem.  678.  It  has 
also  relieved  against  a  fine  levied  upon  a  possession  obtained  under  a  forged  deed.  Cartwright 
v.  Pulmcy,  a  Atk.  381.  Though  a  fine  iias  been  levied,  yet  if  it  is  under  circumstances  of 
fraud,  the  court,  said  Lord  Hardwxcke^  ought  to  prevent  the  staling  away  an  estate  in  this 
manner.    Baker  v.  Pritchard,  alias  Hosier,  Id,  388.II 

West.  Fines,  And  as  fines  ought  not  to  be  taken  from  lunaticks  and  idiots, 
^  4.  so  neither  from  old  doting  men  who  have  lost  the  use  of  their 

reason.     But,  if  they  be  weak  or  infirm  through  age  and  sickness, 

that  will  be  no  sufficient  cause  to  refuse  them. 
10  Co.  4a.  b.  As  to  feme-coverts,  from  the  intermarriage,  the  law  looks 
^^  ^'g-a^^^'  "P*^"  the  husband  and  wife  but  as  one  person,  and  allows  of  but, 
j^^'^j^l^J.  *"'.  one  will  between  them,  which  is  placed  in  the  husband  as  the 
but  those  '  fittest  and  ablest  to  provide  for  and  govern  the  family,  and 
books  which  therefore  gives  him  an  absolute  power  over  her  chattels  per- 
^Sl^^^^tr^T^^"^''  ^^  dispose  of  as  he  pleases,  without  her  consent.  But  as 
a  woman  ^^  ^^^^'  ^^^^  estate,  it  has  thought  fit  that  no  act  of  his  shall  prc- 

under  cover-  judice  her  or  her  heirs  in  it,  unless  she  join  with  him  by  some 
ture,  unless      matter  of  record,  and  on  examination  testify  her  assent  to  such 

not  be  understood  as  if  it  were  in  her  power  to  reverse  the  fine  for  want  of  her  examination ; 
but  tliey  are  to  be  understood  in  this  sense,  that  the  judge  ought  not  to  receive  a  fine  from  a 
feme  covert  without  examining  her,  lest  it  should  not  proceed  from  her  own  freedom  and 
choice.  But,  if  such  a  fine  be  once  admitted,  and  recorded  without  any  examination,  though 
the  judge  has  omitted  a  very  necessary  part  of  his  duty,  yet  the  fine  shall  stand,  and  neither  the 
feme,  nor  her  heirs,  shall  be  admitted  to  aver  that  siie  was  not  examined ;  for  that  were  to 
lessen  thecreditof  the  judgment  of  the  courts  of  justice,  which  is  the  highest  evidence  of  the 
law.  But  of  fines  levied  by  the  husband  solely,  or  by  the  husband  and  wife  jointly,  of  the  mtV 
inheritance,  or  of  fines  levied  by  the  wife  solely,  of  lands  which  are  of  the  provision  of  the  hi; 
banil,  vide  tit.  Baron  and  Feme,  (1),  and  the  statutes  11  H.  7.  c.  ao.  &  3a  H.  8.  c.  a8.  &  c.  36. 

Touchst.  6.  ji  Duress  of  imprisonment,  or  the  like,  cannot  be  alleged  at  law 

a  Inst.  483.       as  an  answer  to  the  operation  of  a  fine.|| 

7  [No 
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[No  person  can  levy  a  fine  of  lands  that  will  affect  strangers,  Touchst  14. 
unless  he  has  at  least  an  estate  of  freehold  in  them,  either  by  West.  Symb. 
right  or  by  wrong ;  for  otherwise  it  might  be  in  the  power  of  any  P*  *•  }  '3» 
two  strangers  to  deprive  a  third  person  of  his  estate,  by  levying 
a  line  of  it,   so  that  in  every  case  where  a  fine  is  levied,  and 
none  of  the  parties  to  such  fine  have  any  estate  of  freehold  in  the 
ianils  whereof  the  fine  is  levied,   it  will  only  bind  the  parties 
themselves,  and  their  heirs,  but  may  at  any  time  be  set  aside  by 
the  real  owner,  by  pleading  that  neither  of  the  parties  had  an 
estate  of  freehold  in  the  lands  at  the  time  when  the  fine  was 
levied. 

Hence,  therefore,  if  a  person  who  is  only  possessed  of  lands  for  3  Co.  77.  b. 
a  term  of  years,  or  who  holds  them  by  a  statute  merchant,  statute 
staple,  or  writ  of  elegit^  or  is  tenant  at  will,  levies  a  fine,  it  will 
have  no  effect  whatever  as  to  strangers. 

Upon  the  same  principle,  says  Mr.  Cruise,  a  fine  levied  before  i  Cruise  106. 
entry  or  receipt  of  rent  will  be  void,  {a)  So,  if  a  fine  be  levied  Ld.Townsend 
by  a  copyholder  of  his  copyhold  (h\  because  the  freehold  is  in  ^*  ^^\^n^I:'^' 

thp  Inrr  t^/  W>  ^^(^^  (^^  ||Xhi5 

^"c  ^o^"-  observation, 

says  Mr.  Prestoiiy  in  the  first  volume  of  his'Conveyancing,  p.  %6i..,  roust  be  understood  with  the 
qualification,  that  the  freehold  is  in  some  other  person.  A  fine  by  a  person  who  has  a  seisin 
in  point  of  fact,  as  by  actual  possession  ;  or  in  law,  as  an  heir  on  tne  death  of  his  ancestor,  and 
before  any  abatement  b^  a  stranger,  Cro.  El.  639.;  or  by  construction  of  law,  as  a  person  who 
is  entitled  to  the  reversion  or  remainder  expectant  on  an  estate  in  the  possession  of  his  tenant, 
or  of  a  person  connected  with  him  in  privity  of  estate,  may  levy  a  fine  with  effect.  In  all  these 
instances,  the  freehold  is  in  the  person  levying  the  fine,  and  the  plea  of  partes  finis  nihU^  &c. 
will  be  irrelevant.  In  Lord  Townsend  v.  Ash,  the  persons  who  insisted  on  the  efficacy  of  the 
fiiie,  were  persons  who  had  a  defeasible  title  under  an  estate  gained  by  adverse  possession. 
They  had  levied  a  fine,  but  having  levied  the  fine  before  they  had  any  seisin  in  fact  or  in  law, 
the  fine  did  not  avail  them.(|  {b)  Co»  Cop. }  ss^'  ||That  a  termor,  or  a  copyholder,  may,  by 
means  of  a  fine,  acquire  the  fee  by  non-clami,  a  feoffment  should  be  made  to  gain  the  freehold, 
and  the  fine  be  levied  at  a  subsequent  period,  (Co.  Cop.  §  55.  Margaret  Podger's  case,  9  Co. 
104.  Focus  V.  Salisbury,  Hardr.  401. j  and  as  of  a  term  subsequent  to,  and  not  preceding  the 
feoffment,  and  so  that  it  may  appear  from  the  record  that  the  fine  was  preceded  in  date  (mea- 
sured by  the  return  of  the  writ)  by  the  date  of  the  feoffment.  When  a  fine  is  preceded  by  a 
feoffment,  it  will  be  free  from  the  objection,  that  partes  finis  nihil  habuenmt ;  for  the  estate  of 
freehold  is  acquired  by  the  forcible  Oi)eration  of  the  livery  of  seisin,     i  Prest.  Conveyanc.  a69.|{ 

But  a  person  having  a  defeasible  right  only  to  lands,  may.  Carter  v.  Bar- 
notwithstanding,  levy  a  fine  of  them,  which  cannot  be  set  aside  "  p^^^°"» 
by  the  plea  that  neither  of  the  parties  had  an  estate  of  freehold  in        *    ™^--5°-5' 
the  lands. 

So  a  ccstuy  que  tnist  may  levy  a  fine  of  his  trust  estate,  although  1  Ch.  Ca.  213. 
he  is  only  tenant  at  will  to  his  trustees;  for  it  is  now  settled  j!JjJ^^°JP' 
in  equity,  that  any  legal  conveyance  or  assurance  by  the  cestuy 
qiie  trusty  shall  have  the  same  effect  on  the  trust  estate,  as  it 
would  have  had  on  the  legal  estate,  if  the  trustees  had  conveyed 
it  to  the  cestui;  que  trust.  If  it  were  not  so,  trustees,  by  refusing, 
or  by  not  being  capable  of  executing  their  trust,  roiglit  prevent  a 
cestuy  que  tynist  tenant  in  tail  from  exercising  the  power  given  him 
by  the  law  over  his  estate,  which  would  tend  to  the  introduction 
of  perpetuities. 

So,  a  fine  levied  by  a  vouchee  to  the  demandant,   or  a  fine  3  ^o.  29.  b. 
from  the  demandant  to  the  vouchee,  will  be  good;  because  in 
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law  the  vouchee  is  supposed  to  be  tenant  of  the  land^  though  in 

fact  he  never  is  so  at  present. 

13  Vin.  Abr.  An  alien,  not  being  capable  of  holding  lands,  ought  not  to  be 

azg.    IIThe      permitted  to  levy  a  fine:  but,  if  he  does  levy  a  fine,  it  will  not 

court  will  not    conclude  the  kintr  after  office  found. 

permit  a  fine  " 

to  be  levied  in  which  it  appears  that  the  conusor  is  an  alien  enemy.     Cnittenden  v.  Bourbelh 

I  Taunt.  144-11 

Co.  Read.  7.  Corporations  aggregate  cannot  levy  fines  ;  because,  as  they  are 

invisible,  they  can  only  appear  by  attorney ;  whereas  the  statute 
de  viodo  levandi  Jines  requires  that  the  parties  to  a  fine  shall 
appear  personally  before  the  judges.  But  Sir  Edward  Coke  saith, 
that  a  sole  corporation  may  acknowledge  a  fine. 

By  the  statutes  11  H.  7.  c.  20.  and  32  H.  8.  c.  28.  women 
seised  of  jointures  or  estates  tail  of  the  gift  of  their  husbands, 
and  husbands  seised  jwr^  uxoris  are  prohibited  from  levying  fines 
of  such  estates.  And  the  disabling  statutes,  which  prevent  cede- 
biasticks  from  alienating  their  church-lands  for  any  longer  time 
than  three  lives,  or  twenty-one  years,  by  necessary  implication 
prohibit  them  from  levying  fines. 
West  Synib.  Persons  outlawed,  or  waved  in  personal  actions,  may  alien  by 

p.  a.  $13.         fine,  for  their  estates  still  remain  in  them,  although  they  have 

forfeited  the  rents  and  profits. 
Stevens  v.  A  person  who  hath  committed  murder  may,  it  seems,  before 

^w'l^"^*  conviction,  levy  a  fine,  if  the  deed  to  lead  the  uses  be  prior  to 

a  Wils.  ai9.      ^^  ^j^^^^  ^^^  committing  the  offence.] 

I  Prest.  Conv.  |1  Tenants  in  common,  co-parceners,  and  joint-tenants  having 
a^4.  an  ownership  only  in  their  aliquot  parts,  the  operation  of  a  fine 

by  them  will  be  confined  to  their  respective  shares.  Though 
1  Cruise,  104.  joint-tenants  are  seised  per  my  et  per  Imd^  a  fine  levied  by  a 
6  Mod.  45-       joint-tenant  of  the  entierty  will  be  good  only  for  a  moiety  :  but 

it  will  sever  the  joint-tenancy. 
Faiidaim  v.  But  when  one  joint-tenant,  tenant  in  common,  or  co-parcener 

Shackleton,  disseises  his  companion,  and  by  that  means  acquires  a  sole  seisin, 
Doei'^P^rosser  ^f  ^"^  ^'^^  operate  to  the  extent  of  the  share  acquired  by  di&- 
Cowp.ai;.    '  seisin,  as  well  as  the  original  share.  || 


(D)  Of  the  Dedimus  Potestatem, 

By  this  statute  T^^HE  statute  (a)  of  1 5  E.  2.,  called  the  statute  of  Carlisle,  intro- 
iiobodycanbe  duced  the  rf^c^/7?m.s  which  is  a  special  commission,  granted 

er  but  the     '   ^^^  ^^  Chancery,  to  certain  persons  therein  named,  to  take  the 
judges,  and       Conusance  of  such  persons  as  through  age  or  sickness  are  not 
two  or  one  of  able  to  appear  in  court  in  person. 
thera,  by  the 

consent  of  the  rest,  may  receive  the  conusance ;  and  if  there  go  but  one  of  them,  he  shall 
take  with  him  an  abbot,  a  prior,  or  a  knight,  a  man  of  good  fame  and  credit ;  and  writs  of  error 
have  been  allowed  to  reverse  fines  where  the  conusance  hath  not  been  taken  before  such  per- 
sons. Bro.  tit.  Fmes,  120.  F.  N.  B.  146.  But  the  present  practice  falls  short  of  the  order 
this  statute  prescribes,  and  it  is  sufficient  if  one  of  the  commissioners  be  a  knight,  Reg.  Pash. 
43.  El.  Wils.  78. ;  or  though  neither  be  a  knight,  if  one  of  the  judges  of  the  C.B.  gives  his 

aUoccUur 


(D)  Of  the  Dedimus  Potestatem.  (y^g 

Hliocatur  to  the  caption,  by  which  great  abuses  have  happened  in  the  taking  of  fines,  (a)  [This 
statute,  as  it  is  called,  is  not  properly  a  legislative  act,  but  is  merely  a  writ  directed  to  the  justices 
of  the  bench,  for  their  government  in  taking  the  acknowledgment  of  fines.     2  Reeves,  304.] 

By  the  custom,  the  chief  justice  of  C.  B.  may  take  conusanccs  i  H.  7. 9.  a. 
any  where  out  of  court,  and  certify  the  same  without  any  drfli-  Co.  Reading, 
miis :  and  if  a  serjeant  hath  a  patent  to  be  C.  J.,  In*  m-iy  td  ^  conu-  ^°*   ^''"o- ^hz. 
sances  without  a  dedimus  before  he  is  sworn.  ^j^|    *   "*^* 

[So  by  custom,  the  judges  of  assize  may,  in  their  circuits,  take  Jenk.  227. 
the  acknowledt^ment  of  fines  without  any  writ  of  dedimus  potes-  t>yer,  224.  b. 
iatem,  on  account  of  the  great  confidence  which  the  law  placeth  f^^'^'  *1J\ 
in  their  judgment  and  integrity.     In  such  cases,  however,  a  writ  No.  i6?VoHi 
of  dedimus  potestatem  ought  to  be  sued  out,  bearing  date  before  p.  26i.apeti- 
the  acknowledgment  of  the  fine;  although,  if  the  writ  o^  dedimus  ^ion  from  the 

potestatem  is  tested  after  the  date  of  the  acknowlodi^nnont,  still  the  commons  be- 
t*  xx  y  ^    1  T  yt>nd  Trent, 

fine  wdl  be  supported.]  prating,  that 

a  justice  of  one  or  the  other  bench  should  come  twice  in  every  year  uuo  their  counties  to  take 
the  acknowledgment  of  fines.|^ 

If  a  fine  be  levied  to  one  of  the  justices  of  C.  B.,  and  the  said  Co.  Reading, 
justice  take  the  conusance  of  the  fine,  it  is  void,  quia  judex  in  10. 
proprid  causd. 

If  the  dedimus  be  directed  to  two  jointly,  and  tlie  conusance  Cro.  Elii.  240. 
be  taken  by  one  only,  the  fine  is  erroneous ;  for  where  two  are  ^o^nes  v. 
invested  with  a  joint  power,  it  cannot  by  any  construction  from     ®^^^* 
the  commission  be  executed  by  one  only. 

The  dedimus  contains  the  substance  of  the  writ  of  covenant,  F.  N.B.  146. 
and  therefore  must  bear  teste  after  it,  otherwise  it  is  error;  and  Cro. Eliz.  677. 
must  be  signed  by  the  lord  keeper  or  chief  justice,  or  by  some  of  r  °adin/ 10 
tlie  justices  of  the  circuit  where  the  lauds  lie.  Bro.  tit  Vines, 

116.     Ro.  Abr.  794.    Dyer,  220. 

If  the  commissioners  refuse  to  certify  the  conusance  to  the  F.N.  B.  142. 
court  in  convenient  time  (a),  which  is  a  year  and  a  day,  a  certio^  («)  [They  are 
rari  is  to  be  awarded  against  them,  reciting  the  substance  of  the  required  by 
dedimus,  and  that  they  have  taken  the  conusance,  and  command-  p.  23.  l  r,\o 
ing  them  Jo  certify  it;  and  in  case  of  refusal  to  do  it,  an  alias,  a  certify  the  ac- 
pluries  and  attachment  will  issue  against  them.  knowledgment 

of  the  fine 
within  twelve  months  after  it  is  taken,  and  also  to  certify  the  year  and  day  whereon  it  was 
acknowledged.] 

If  the  commissioners  die  before  the  conusance  be  certified,  Co.  Reading, 
their  executors  must  certify  it  upon  certiaraii  to  them  directed,  10.  F.N.L. 
and  upon  their  refusal  like  process  lies,  as  in  the  former  case.        ^^7- 

If  a  dedimus  be  awarded  to  take  the  conusance  of  three  several  Cro.  Eliz.  5 76, 
persons,  the  commissioners  may  take  the  conusance  from  each  of  577- 
them,  and  at  several  times,  for  it  may  so  happen  that  they  can- 
not meet  at  one  place  at  the  same  time;  and  if  the  commissioners 
return  the  conusance  but  of  two  of  them,  the  court  may  erase  the 
name  of  the  third  out  of  the  dedimus,  and  make  the  writ  of  co- 
venant agreeable  to  it ;  for  since  the  third  does  not  join,  it  can  3  B.  &  P.  366. 
be  no  prejudice  to  him;  and  therefore  it  were  unreasonable  that 
his  obstinacy  or  refusal  should  impeach  the  conusance  of  the 

others 
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others  duly  taken,  and  so  prevent  their  amicable  composition  of 
their  differences. 

A  dedimus  was  awarded  to  take  the  conusance  of  a  fine  from 
baron  and  feme,  and  the  feme  refusing  to  join,  the  conusance  of 
the  husband  was  only  returned ;  in  this  case  the  court  ordered  a 
new  dedimus  to  be  awarded,  but  to  be  of  the  same  date  with  the 
former,  and  that  the  return  of  the  commissioners  should  be  an- 
nexed thereunto;  for  the  refusal  of  any  one  of  the  conusors  can 
be  no  reason  to  delay  or  hinder  another  to  transfer  his  right. 

II  But,  where  under  a  dedimus  to  take  the  acknowledgment  of 
nine  persons,  the  commissioners  took  the  acknowledgment  of  six 
on  one  piece  of  parchment,  and  of  three  on  another,  the  court 
would  not  permit  the  fine  to  pass.  |j 

[As  the  writ  of  dedimus  potestatcm  recites,  that  a  writ  of  cove- 
nant is  depending  between  the  parties,  it  should  bear  date  after 
the  writ  of  covenant ;  else  it  will  be  error.     But,  (a)  if  it  be 
tested  on  the  same  day  with  it,  the  fine  will  be  valid. 
Cro.  Eliz.  677.    Cro.  Ja.  11.    5  Co.  4  7.  b. 

By  a  rule  of  the  court  of  Common  Pleas  made  in  H.  13  Geo.  i. 
it  was  directed,  that  no  fine  acknowledged  before  commissioners 
should  be  allowed  to  pass,  unless  some  persott,  who  was  present 
when  the  fine  was  acknowledged,  should  appear  personally  before 
the  lord  chief  justice  of  the  court,  and  be  examined  upon  oath 
touching  the  execution  thereof. 

This  rule  having  been  found  by  experience  to  be  attended  with 
inconveniences,  and  not  having  answered  the  good  purposes  for 
which  it  was  intended,  the  court  made  the  following  rules: 

H.  17  Geo.  2.  "  It  is  ordered.  That  instead  of  an  oath 
"  made  viva  voce  of  the  due  acknowledgment  of  fines,  an  affidavit 
"  in  writing  on  parchment  shall  be  made  and  annexed  to  every 
''  fine,  in  which  the  person  making  the  same  shall  swear  that  he 
"  knew  the  parties  acknowledging  such  fine ;  that  the  same  was 
"  duly  signed  and  acknowledged  ;  that  the  party  or  parties  ac- 
"  knowledging,  and  also  the  commissioners  taking  the  same,  were 
"  of  full  age  and  competent  understanding ;  that  the  feme-covcrts 
"  (if  any)  were  solely  and  separately  examined  apart  from  their 
"  husbands,  and  freely  and  voluntarily  consented  to  acknowledge 
"  the  same ;  and  that  the  cognizor  or  cognizors,  and  every  of 
**  them,  knew  the  same  to  be  a  fine  to  pass  his  or  their  estate  or 
"  estates;  which  fine,  together  with  such  affidavit  annexed,  shall 
"  be  transmitted  to  the  lord  chief  justice,  or  some  other  justice 
"  of  this  court,  for  his  allocatur  thereon,  and  such  affidavit  shall 
"  remain  annexed  to  such  fine,  and  be  left  with  the  same  in  the 
"  proper  office.  And  it  is  ordered.  That  every  such  affidavit, 
"  except  where  the  persons,  at  the  time  of  their  acknowledging 
"  the  fine,  are  in  Ireland,  or  some  other  parts  beyond  the  seas, 
"  shall  be  made  by  some  attorney  of  the  courts  of  Westminstei' 
«  hall."  ^ 

H.  26,  27  Geo.  2.  «  It  is  ordered.  That  in  the  affidavits 
"  made  in  pursuance  of  the  preceding  rule,  the  person  or  per- 

"  sons 
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''  sons  so  making  the  same  shall  swear,  that  the  fine  was  duly 
signed  and  acknowledged  upon  the  day  and  year  mentioned 
''  in  the  caption  ;  and  it'  there  be  any  rasure  or  interlineation  in 
**  the  body  or  caption  of  such  fine,  that  such  rasure  or  inter- 
*'  lineation  was  made  before  the  party  or  parties  signed  the  said 
**  fine,  and  before  the  caption  was  signed  by  the  commissioners." 

These  rules  liave  in  some  instances  been  dispensed  with,  and  Say  v.  Smith, 
(a)  particularly  where  fines  have  been  acknowledged  out  of  the  Barnes,  217. 
kingdom.]     ||  But  with  respect  to  such  fines,  it  is  ordered  by  a  ^  CalcnOa,  id, 
rule  of  court,  (H.  14.  G.  3.)  relative  to  recoveries  suffered  by  jj^.    Heath- 
persons  abroad,  which  has  always  been  holden  to  extend  to  the  cock  v.  Han- 
case   of  fines,  that  "  if  the  party  or  parties  shall  be  in  Ireland,  ^^^V*  *''•*' 7' 
««  or  in  any  other  parts  beyond   the  seas,  then  the  affidavit  or  ckir"a^Bl!"" 
"  affidavits  shall  be  made  by  one  of  the  commissioners  who  hath  Rep.'  880.  * 
*<  taken  the  acknowlegment  of  such  warrant  or  warrants  of  at- 
"  torney,  and  shall  be  sworn,  either  before  some  person  duly 
"  authorized  to  take  affidavits  in  this  court,  or  before  some  ma- 
"  gistrate  of  the  place  where   such  acknowledgment  shall  be 
"  taken,  having  autliority  to  administer  an  oath,  and  in  the 
*•  presence  of  a  publick  notary ;  which  notary  shall  also  certify 
**  in  writing  under  his  hand  and  seal,  as  well  the  due  administer- 
"  ing  of  the  said  oath,  as  also  the  name,  signature,  and  office  of 
"  the  magistrate  administering  the  same." 

A  strict  observaiice  of  this  rule  will  not  be  dispensed  with,  Cruttenden 
but  upon  an  affidavit  of  the  special  circumstances,  which  may  v-  BourbeU, 
take  the  case  out  of  it. ||  rIZs','**' 

Manning,  %  Taunt.  313.    Price  v.Williams,  4  Taunt.  573. 

[By  the  statute  34  &  35  Hen.  8.  c.  26.  §  40.  it  is  enacted,  That 
fines  shall  and  may  be  taken  before  the  justices  of  Wales,  of 
lands,  tenements,  and  hereditaments,  situated  within  their  ju- 
risdiction, by  force  of  their  general  commission,  without  any 
writ  oi'  dcdi?mis  potest atem  to  be  sued  for  the  same,  in  like  manner 
and  form  as  is  used  to  be  taken  before  the  kmg's  chief  justice  of 
his  Common  Pleas  in  England,'] 

(E)  Of  the  Operation  of  a  Fine  in  barring  the  Issue 

in  Tail. 

Tl  Y  the  4  H.  7.  c.  24.  a  fine  with  proclamations  shall  conclude  4  II.  7.  c.  24- 

all  persons,  both  privies  and  strangers,  except  women-covert, 
persons  under  age,  in  prison,  out  ot  the  realm,  or  of  71071  sane 
memory,  being  not  parties  to  the  fine;  by  which  general  clause 
all  others  are  bound.     But  by  the  first  saving. 

The  right  and  interest  that  any  person  or  persons  (other  than 
parties)  hath  or  have  at  the  time  of  the  fine  engrossed,  is  saved ; 
so  that  they  or  their  heirs  pursue  such  their  right  or  interest  by 
action,  or  lawful  entry,  within^i;^  years  after  the  proclamations 
so  made.  This  clause  seems  to  comprehend  only  those  who  have 
present  right.     But  by  the  second  saving, 

The 
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The  right  and  interest  of  all  persons  is  saved  which  accrues 
after  the  engrossing  of  the  fine,  so  that  the  parties  having  the 
same  pursue  it  within  Jive  years  after  it  so  accrues ;  and  if  at  the 
time  of  the  fine  engrossed,  or  of  such  accruer,  the  persons  be 
covert,  (and  no  parties  to  the  fine,)  under  age,  in  prison,  out  of 
the  realm,  or  of  non  sane  memory,  they  or  their  heirs  have  time 
to  pursue  their  action  within  five  years  after  such  imperfection 
removed. 

Though  this  statute  evidently  concludes  all  persons  under  the 
words  ^rmW  and  strangers  tothe^fine^  and  the  statute  hath  savings 
for  strangers,  but  none  for  privies ;  yet  it  was  at  first  doubted, 
whether  a  fine  levied  by  tenant  in  tail  could  bar  the  issue  by  that 
statute ;  for  the  entails  had  continued  so  long,  and  most  people 
were  so  fond  of  them,  that  the  judges  were  very  cautious  in 
making  so  large  an  exposition  on  that  statute  as  it  would  well 
bear.  And  though  at  length  the  judges  resolved,  that  a  fine 
with  proclamations  was  a  bar,  not  only  to  the  tenant  in  tail,  be- 
cause he  could  claim  no  right  against  his  own  acknowletlgment 
on  record  that  it  was  the  right  of  another ;  but  also  against  the 
issue  in  tqil,  because  the  words  and  intention  of  the  statute  place 
the  privies,  that  is,  the  persons  claiming  the  right  devolved  at 
any  time  on  the  conusor,  in  the  same  condition  as  the  conusor 
himself;  yet  this  introduced  the  statute  of  32  H.  8.  c.  36.,  which 
by  a  retrospection  confirms  the  construction  made  by  the  judges 
on  the  4  H.  7.  c.  24.,  and  declares  that 

the  case  of  Murray  and  the  Earl  of  Derby. 


32  H.  8.  c.  36-  All  fines  levied,  by  any  person  or  persons  of  full  age,  of  lands 
entailed  before  the  same  fine  to  themselves,  or  to  any  of  their  an- 
cestors in  possession,  reversion,  remainder,  or  in  use,  shall  im- 
mediately after  the  fine  levied,  engrossed,  and  proclamations 
made,  be  a  sufficient  bar  against  them  and  their  heirs  claiming 
only  by  such  entail,  and  against  all  others  claiming  only  to  their 
use,  or  to  the  use  of  any  heir  of  their  bodies. 

For  the  better  explication  of  these  statutes,  it  is  to  be  observed, 
that  the  persons,  whose  right  is  barred  by  the  fine,  are  either 
parties^  privies^  or  strangers.  That  the  parties  themselves  are 
barred  is  plain,  and  admits  of  no  doubt.     As  io pjiviesy  which 

there  be  donor  is  the  material  and  operative   word  in  the  4  H.  7.  c.  24.,  it  is  to 

and  donee, 

and  one  of 

them  levy  a 

fine;  though 

there  be  a 

privity  be- 
tween each 

of  these 

within  the 

letter  of  the 


(a)  If  there  be 
two  jointe- 
nants,  and  one 
of  them  levy  a 
fine ;  or  if 


be  noted,  that  it  has  a  threefold  signification,  for  it  either  com- 
prehends a  privity  in  [a)  estate  as  between  donor  and  donee, 
which  arises  purely  from  their  own  contract ;  or  a  relation  be- 
tween parties  arising  from  {h)  blood  only,  neither  of  which  is 
meant  by  the  word  privies  in  the  act ;  for  it  were  unreasonable 
and  absurd  to  allow  any  man  to  strip  me  of  my  acquisitions 
or  inheritances,  without  any  laches  or  neglect  of  mine,  because 
I  happen  to  be  his  heir,  or  because  by  a  fair  contract  I  am  con- 
act,  yet  neither  cerned  in  interest  with  him,  or  am  his  tenant, 
the  jomte-  ' 

tenant  in  the  one  case,  nor  the  donor  in  the  other,  shall  be  barred  by  the  fine  unless  they 
omit  to  make  their  claim  within  five  years  after  their  titles  accrue,  a  Inst.  516.  (^)  So,  i^ 
the  heir  apparent  be  Keised  of  lands,  and  the  father  levy  a  fine  and  die,  it  shall  not  bar  the 

heir. 
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heir,  because  he  does  not  claim  or  derive  any  title  to  the  laud  from  hU  father;  and  therefore, 
in   that  respect,    shall  have  five  years  to  preser\*e  himself  from  the  fine.      2  Inst,  ca: 
J  Co.  89.  a. 

But  the  privies  understood  and  intended  by  this  act  are  those  Hob.  2^3. 
who  are  privy  not  only  in  blood  to  the  conusor,  but  likewise  in  And  hence 
estate  and  title  to  the  land  of  which  the  fine  was  levied ;  that  ^^9  '."J^  ^" 
is,  those  who  must  necessarily  mention  the  conusor,  and  convey  g^  \^^^  if^  * 
themselves  through  him  before  they  can  make  out  tlieir  title  to  there  be  baron 
the  estate.  '^nd  feme  in 

sjHJcial  tail, 
and  the  baron  levy  a  fine  without  the  wife,  this  shall  bar  the  issue  though  the  son  survive 
because  he  must  necessarily,  in  making  out  his  title,  shew  himself  heir  to  the  father  as  well  as 
to  the  mother,  and,  consequently,  shew  himself  privy  to  the  conusor  within  the  statute. 
Keilw.  205.  Dyer,  aji.  2  Inst.  681.  8  Co.  72.  Hob.  257.  ^Co.  139.  a.  aBendUjo.  Moore, 
28.  So,  if  there  be  grandfather  and  grandmother  tenants  m  special  tail,  and  tbe  grandfather 
die,  and  the  father  enter  upon  the  grandmother  and  levy  a  fine,  the  son  is  barred.    Hob.  258. 

;.     3  Co.  90.     Moore,  146. 

But,  if  tenant  in  tail  has  issue  a  daughter,  who  levies  a  fine,  3  Co.  61. 
and  after  a  son  is  born,  the  fine  shall  not  bar  the  son,  because  he  Hob.  333.  So, 
may  make  himseli  heir  to  the  entail  without  any  mention  of  her,  *  ^^jj^"^.  ^" 
and  can  make  out  his  title  without  conveying  himself  through  ^^^  sonrand 
her ;  and  tlierefore  as  to  the  estate  he  is  a  stranger  to  her,  and  the  eldest 
may  plead  quod  partes Jinis  nihil  hahuerunt.  levies  a  fine 

and  dies  with- 
out issue  in  the  life  of  his  father,  the  second  son  ihall  inherit  the  entail  notwithstanding  the 
fine,  because  he  need  not  mention  the  conusor  in  making  out  his  title  to  the  entail.  Cro. 
Car.  434.    Cro.  Ja.  689.    Moore,  252. 

A,  devised  land  to  his  wife  for  life,  remainder  to  liis  son  in  Grant's  case, 
tail,  when  he  should  attain  to  his  age  of  twenty-five  years;  and  Cro.Eliz. 611. 
before  that  time  he  levied  a  fine:  this  barred  his  issue,   though   i^^^^o^^^^ 
he  had  nothingin  remainder,  as  it  was  allowed  he  could  not  have  a  Leon.  36. 
till  that  age.     For  though  he  was  not  actually  tenant  in  tail  when  Jenk.  Cent, 
he  levied  the  fine,  but  the  vesting  of  the  estate  depended  on  the  *74. 
contingeucy  of  his  coming  to  that  age,  yet  the  issue  being  obliged 
to  make  out  his  title  through  his,  must  be  barred  as  a  privy  witnin 
the  words  of  the  4  H.  7.  c.  24.,  and  the  conusor  was  a  person  to 
whom  the  land  was  entailed,  and  so  plainly  within  the  words  of 
the  32  H.  8..  c.  36. 

If  tenant  in  tail  levies  a  fine,  and  dies  before  the  proclamations  3  Co.  86. 
are  past,  though  a  right  really  descends  to  the  issue,  because  the  Plow.  430. 
fine  is  no  bar  till  the  proclamations  are  past,  yet  after  the  pro-  ^^V.    ^""''^ 
clamations  the  entail  is  barred.   For  the  proclamations  distinguish  ^  And.  177. ' 
the  fines  which  bar  the  entail  from  those  at  common  law,  which  Moore,  628. 
only  discontinue  it ;  and  by  the  express  words  of  32  H.  8.  c.  36. 
all  fines  levied  with  proclamations  of  any  lands  entailed  to  the 
person  so  levying  the  same,  or  to  any  of  his  ancestors,  shall  im- 
mediately after  the  proclamation  made  be  adjudged  a  sufficient 
bar  against  the  said  person  and  his  heirs,  claiming  only  by  force 
of  the  said  entail. 

Hence  it  was  adjudged,  that  where  A.  w^as  tenant  for  life,  re-  3  Co.  87.  Case 
maiiider  to  B.  in  tail,  and  B.  levied  a  fine,  and  died  before  all  of  Fines, 
the  proclamations  were  past,  liLs  issue  being  out  of  the  reabn ; 

that 
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that  after  the  proclamations  were  past,  thougli  the  issue,  imme- 
diately upon  his  return  into  the  kingdom,  made  his  claim  to  the 
remainder,  yet  it  availed  him  nothing,  but  the  fine  was  a  final 
bar  to  hira* 
Cro.Eliz.589.       So  it  was  where  there  was  grandfather,  father,  and  son;  and 
610.    Huntv.  the  grandfather  being  tenant  in  tail  enfeoffed  the  father,   and, 
King.  afterwards  disseised  him,  and  then  levied  a  fine  with  proclama- 

tions to  J.S,,  but  before  the  proclamations  were  all  past  the 
father  entered,  and  after  they  were  all  past,  the  conusee  entered, 
and  then  the  grandfather  and  father  died,  and  the  son  brought 
his  Jbrmedon ;  the  conusee  pleaded  the  fine  >vith  proclamations, 
and  the  demandant  thereupon  pleaded  the  entry  of  his  father, 
but  could  recover  nothing ;  because  after  the  proclamations  past, 
the  fine  was  a  good  bar  to  the  entail  which  was  made  to  the 
grandfather  who  levied  the  fine. 
3  Co.  90.  And  the  law  is  the  same  in  case  of  actions  brought,  as  of  an 

Purslow*8case.  entry  made  to  preserve  the  entail ;  for  if  tenant  in  tail  levies  a 
Plow.  435.        ^jj^^j^  jj^^l  ^jigg  before  all  the  proclamations  are  past,  and  the  issue 
in  tail  brings  a  formedon^  the  conusee  may  j^lead  the  fine  with 
proclamations,  though  they  were  made  pending  the  writ. 
Cro.Eliz.  610.       And  this  has  been  carried  so  far,  that  though  a  particular 
Poph.  dSi  66.     tenant,  who  is  a  stranger  to  the  tenant  in   tail,  should  enter 
before  the  proclamations  were  past,  to  preserve  his  own  right, 
yet  the  entail  is  barred ;  as,  if  there  is  A,  tenant  for  life,  re- 
mainder to  /?.  in  tail,  remainder  to  C,  in  fee,  and  B,  disseises  A,^ 
and  levies  a  fine;  but  before  the  proclamations  are  past,   the 
tenant  for  life  enters  and  avoids  the  fine  as  to  himself,  and  C, 
though  in  this  case,  neither  the  estate  of  A.  nor  that  of  C  is  af- 
fected by  the  fine,  yet  after  the  proclamations  made,  the  entail  is 
barred  from  the  proclamations  made,  nor  can  any  act  of  the 
issue  preserve  it. 
Plow.  430.  As  tenant  in  tail  may  convey  his  whole  estate  by  the  fine,  so 

Bro.  tit.  Fines,  may  he  carve  any  less  estate  out  of  it,  which  shall  likewise  bind 
i<56.  the  issue  after  his  death ;  as,  if  there  be  A,  tenant  for  life,  re- 

mainder to  B,  in  tail,  and  B,  agrees  to  make  a  lease  for  years  to 
J".  S,  upon  writ  of  covenant  brought  by  B,  against  J.  S.,  he  may 
levy  a  fine  come  ceOy  <$r,  to  J5.,  and  B,  may  render  the  land  to 
J,  S,  for  the  term  agreed  on,  with  reservation  of  a  rent ;  and  this 
lease  shall  continue  in  force  against  the  issue;  because  when  J,  S. 
conveys  by  the  fine,  though  he  really  has  no  right,  the  tenant  in 
tail  and  his  issue  are  estopped  to  say  otherwise  than  that  he  took 
a  fee-simple  ;  and,  consequently,  it  appearing  by  the  fine  that  he 
was  tenant  in  fee-simple,  he  has  thence  a  power  to  make  a  lease 
to  bind  his  issue. 
And.  6^.  3  Co.  But,  if  there  be  tenant  for  life,  the  remainder  in  tail,  and  the 
89.  Dyer,ax3.  tenant  for  life  levy  a  fine  co?ne  ceo,  S^x,  to  the  tenant  in  tail,  who 
Plow.  435.  grants  and  renders  a  rent-charge  out  of  the  land  to  the  conusor, 
this  fine  shall  not  bind  the  issue,  because  the  rent  was  newly 
created  by  tenant  in  tail,  and  not  entailed  to  him  or  any  of  his 
ancestors ;  and  the  entail  of  the  land  continuing,  no  incumbrance 
of  the  donee  can  affect  the  land  any  longer  than  his  life. 

If 
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If  there  be  A»  tenant  in  tail,  the  remainder  to  B,  in  tail,  the  10  Co.  96. 
reversion  to  the  riglit  heirs  of  the  tenant  in  tail,  and  the  tenant  Seymour'* 
in  tail  bargain  and  sell  the  lands  to  ,LS»  and  his  heirs,  and  then  J^^f'g  q*^^' 
levy  a  fine  to  him,  this  is  a  bar  to  the  issue  in  tail,  but  no  dis-  (fl)jj'  No  one 
placing  or  discontinuance  of  the  remainder  in  tail,  because  the  except  the 
bargnin  and  sale  conveyctl  no  more  than  what  the  tenant  in  tail  P^^*^^  himself 
could  lawfully  grant,  which  was  a  descendible  esUite  during  his  ^^  "^^  e^tau;-^ 
own  life;  and  no  estate  of  freehold  passed  by  the  fine,  that  being  tail  in  posses-] 
before  conveyed  by  the  bargain  and  sale,  (a)    But  yet  the  fine  had  sion,  can  cro- 
this  effect,  though  subsequent  to  the  bargain  and  sale,  to  convey  ^'®  *  disconti- 
the  whole  estate-tail  to  the  bargainee,  who  before  had  but  a  de-  jJcrethete- 
ccndible  estate  during  the  life  of  tenant  in  tail;  because  where-  nant  in  tail 
ver  a  fine  is  levied  to  a  person  to  whom  the  lands  were  entailed,  was  not  at  the 
md  whom  the  issue  must  mention  in  his  foi-medo7iy  such  fine  cuts  ^latcofthe 
off  the  entail,  and  bars  the  issue.  thTe^^ate-tail 

having  hefore  parted  with  his  estate  by  the  bargain  and  sale.  It  cannot  be  done  by  a  tenant 
of  an  estate-tail,  after  a  subsisting  estate  for  life,  even  though  the  tenant  for  life  join  in  the 
fine.  Bredon's  case,  i  Co.  76.  Driver  v.  Hasscy,  i  H.Bl.  269.  But,  where  a  lease  and 
release  were  made  by  a  tenant  in  tail,  and  a  fine  was  afterwards  levied,  in  pursuance  of  a  co- 
venant contained  in  the  indenture  of  release,  and  as  part  of  the  tame  auuranccy  it  was  holden 
that  the  estate-tail  was  discontinued  by  the  fine.    Doe  v.  Whitehead,  a  Burr.  704.II 

If  tenant  in  tail  of  a  rent-charge,  issuing  out  of  a  manor,  le-  Heliot  v. 
vies  a  fine  of  the   manor,  this,  by  the   opinion  of  Hobart  and  Sanders,  Cro. 
Harvey^  is   a  bar  of  the  rent,  because  the  fine  being  levied  of  'Jf'/99-    B"t 
the  land,  inclusively  gives  the  rent.  thcrcTppears 

')  be  no  fine  levied  of  the  rent,  which  bcin^  the  thing  entailed,  and  not  the  land,  should,  it 
eeras,  descend  to  the  issue,  till  the  entail  thereof  be  barred  by  a  fine.  jjThe  opinion  of 
Lord  Hardwwke  in  this  case,  grounding  himself  upon  the  case  of  Taylor  v.  Shaw,  Carter,  ai. 
I  Ves.  391.  seems  to  have  been  according  to  the  doctrine  in  the  text.  But  this  opinion  is  con- 
trovertetl  by  Lord  Mamjield^  who  says,  that  the  doctrines  thus  broadly  laid  down,  that  a  rent- 
charge  is  gone  by  a  fine  of  the  land,  is  totally  mistaken,  and  by  no  means  warranted  hy  the 
case  in  Carter;  and  that  the  rule  is  universal,  that  a  rent-charge,  in  a  third  person,  is  not 
barred  by  a  fine  and  non-claim.     Goodright  v.  Board,  M.  aj  G.  3.     i  Cruise,  295.(1 

That  the  estate-tail  is  preserved  to  the  issue  in  tail,  notwith- 
standing any  fine  levied  by  the  tenant  in  tail,  when  the  rever- 
sion is  in  the  crown,  and  the  estate  of  the  provision  of  the  king, 
by  34  &  35  H.  8.  c.  20.  vide  post f  title  Recaoeries. 

(F)  Of  the  Operation  of  a  Fine  in  barring  Strangers,  or 
those  who  have  but  an  uncertain  Interest,  as  a 
Term  for  Years,  or  barely  an  equitable  Interest. 

T  F  tenant  in  tail  be  disseised,  and  the  disseisor  levy  a  fine,  the  3  Co.  87. 

disseisee  has  five  years  to  make  his  claim  by  the  first  saving,  Cro.  Eliz.  896. 
because  he  is  the  first  who  has  a  right  at   the  time  of  the  fine  Though  the* 
levied ;  and  if  he  omit  to  make  his  claim  in  that  time,  the  issue  statutes  of 
is  bound  for  ever.  4  H.  7.  c.  24, 

and  32  H.  8. 
c.  36.  have  made  the  operation  of  fines  stronger  against  parties  and  privies  than  they  were  at 
common  law,  for  by  them  the  issue  in  tail  is  bound,  though  not  those  in  remainder  or  rever- 
sion ;  yet  have  they  enlarged  the  privil^e  that  strangers  had  at  common  law  to  avoid  them 
For  upon  these  statutes  they  have  five  years  from  the  fine  to  make  their  claim  where  they  have 
a  present  right  at  the  time  of  the  fine  levied ;  and  where  it  accrues  after  the  fine,  they  have 
five  years  from  the  time  of  such  accruer :  whereas  by  the  common  law  in  both  these  cases  a 
stranger  had  only  a  year  from  the  entry  ot  the  silver,  at  \fhich  time  the  land  passed. 

If 
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Dyer,  3.  If  tenant  in  tail  bargain  and  sell  his  lands,  or  discontinue  the 

3  Co.  87.  b.  ^jjji^  ^j^(j  t|je  bargainee  or  discontinuee  levy  a  fine,  though  five 
Cro.Eliz.896.  ygj^j.gpagg  in  the  life  of  the  tenant  in  tail,  yet  the  issue  shall 
have  five  years  after  his  death  to  avoid  the  fine;  for  his  father 
having  given  all  his  right  by  the  sale,  could  not  claim  any  right 
against  his  own  gift.  The  issue  therefore  is  helped  by  the  se- 
cond saving,  because  he  is  the  first  to  whom  the  right  accrued 
after  the  fine  levied. 
Plow.  373.  If  a  mortgagee  be  disseised,  and  five  years  pass  after  the  pro- 

clamations, the  mortgagee  is  hereby  barred.  But,  if  the  mort- 
gagor pay  or  render  his  money,  he  has  five  years  to  prosecute 
his  right  by  the  second  saving  in  the  act,  because  his  title  did 
not  accrue  till  the  payment  of  the  money. 

If  an  infant  disseisor  be   disseised,  or  make  a  feoflftnent,  and 
the  feoffee  or  disseisor  levy  a  fine,  and  five  years  pass,  the  first 
disseisee  is  barred  of  his  right  by  the  first  saving  in  the  act,  be- 
cause he  has  a  present  right,  which  he  ought  to  pursue  immedi- 
ately by  action  or  entry ;  but  the  infant   shall    have  five  years 
from  his  full  age  to  avoid  the  fine,  because  no  laches  are  to  be 
imputed  to  him  but  from  the  time  he  arrives  at  his  full  age. 
Plow.  356  to         A.f  seised  oi'  Black-acre  in  fee,   is  disseised  by  2?.,  who  levies  a 
37a.    Stowel    fine  with  proclamations  of  the  said  acre  during  the  life  of  ^.  ; 
v.Zouch.         ^j^j.^^  years  after  the  fine  levi^  A,  dies,  and  his  right  descends 
to  C  his  grandson,  as  his  heir,  who  at  the  time  of  the  descent 
of  such  right  was  an  infant;  and  the  question  was.  Whether  C, 
having  suffered  five  years  after  the  fine  levied  to  pass  during  his 
ancestor's  life  and  his  own  minority,  without  making  any  claim, 
should  be  barred,  or  should  have  other  five  years  upon  his  arrival 
at  full  age,  to  make  his  claim  in?  and   it  was  adjudged,  that  he 
should  not,  but  that  he  was  barred,  and  that  by  virtue  of  the  first 
saving  in  the  4  H.  7.  c.  24.,  which  saves  to  all  persons  and  their 
heirs,  other  tlian  parties  to  the  fine,  such  right,  claim,  and  in- 
terest as  they  have  in  lands  and  tenements  whereof  a  fine  is 
levied,  so  that  tliey  pursue  such  right  by  way  of  acticm  or  lawful 
entry  within  five  years.     Now  A.  having  a  right  to  Black-acre  at 
the  time  the  fine  was  levied,  consequently,  he  and  his  heirs  must 
be  comprehended  in  this  saving ;  but  then  they  cannot  take  the 
benefit  of  such  comprehension  unless  they  pursue  the  method 
and  the  time  prescribed  and  limited  in  the  said  saving,  which  they 
apparently  neglected  to  do,  since  neither  A,  nor  his  grandson 
made  any  claim  or  entry,  or  brought  any  action  for  recovery  of 
their  right  within  the  five  years ;  and  therefore  such  right  must 
/  be  barred  and  extinguished.     And  C,  in  this  case  shall  have  no 

privilege  of  inl'ancy,  because  the  statute  intends  that  only  in 
cases  where  the  right  first  attached  in  the  infant,  and  therefore  he 
shall  have  five  years  after  his  infancy  to  make  his  claim ;  but  here 
the  right  was  first  in  A,  at  the  time  of  the  fine,  and  the  statute 
allows  but  five  years  to  pursue  the  right  from  the  time  it  accrues, 
which  was  not  done  in  this  case. 
t>yer,  133.  But,  if  ^.  be  tenant  in  tail,  the  remainder  to  B,  in  fee,  and  A, 

levy  a  fine  with  proclamations,  and  then  B.  die,  his  heir  within 
age,  and  then  A»  die  without  issue,  and  five  years  pass  without 

any 
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any  action  brought  by  tlic  heir,  yet  he  shall  cither,  during  his 
minority,  recover  the  land  notwithstanding  the  five  years  lapsed, 
because  the  right  first  accrued  to  him,  B,  having  no  right  to  the  ^ 

land  by  the  remainder,  till  the  estate-tail  was  spent,  which  did 
not  happen  in  his  life;  or  the  heir  of  J5.  may  defer  making  his 
claim  till  he  comes  of  age,  and  then  by  the  express  words  of  the 
act  he  shall  have  five  years  to  recover  his  right, 

[If  an  infant  be  in  his  mother's  womb  when  a  fine  is  levied,  PIowd.366. 
he  will  be  allowed  five  years  from  the  time  he  attains  his  full  age 
to  make  his  claim  ;  for  although  he  is  not  comprehended  within 
the  letter  of  the  act,  which  only  mentions  infants  under  the  age 
of  twenty-one  years,  and  therefore  does  not  extend  to  those  who 
are  unborn,  yet  they  are  within  the  intention  of  the  act,  and  will 
be  aided  by  the  exception. 

If  a  person  labours  under  several  disabilities  at  the  same  time, 
as,  if  a  woman  is  covert,  under  age,  of  insane  mind,  and  in  pri- 
son, at  a  time  when  the  fine  is  levied,  or  when  a  right  accrues  to 
her,  and  one  or  more  of  those  disabilities  are  removed ;  still  the 
five  years  given  by  the  statute  will  not  commence  until  all  her 
disabilities  are  entirely  removed. 

It  is  now  settled,  notwithstanding  some  old  opinions  to  the  con-  Doe  v.  Jones, 
trary,  that  when  once  the  five  years  allowed  to  persons  labouring  4T.  R.  301. 
under  disabilities  to  avoid  a  fine  begin,  the  time  continues  to  run  g  c""it*ed.^bv 
notwithstanding  any  subsequent  disability.  Mansfield  C.J. 

But,  if  a  person  to  whom  a  right  accrues  to  lands  whereof  a  See  Cruise  on 
fine  hath  been  levied,  labours  under  any  of  the  disabilities  speci-  F»nes,258,&c. 
ficd  and  excepted  in  the  statute  4  Hen.  7.,  and  dies  before  his 
disabilities  are  removed,  it  was  considered  as  a  doubtful  point, 
whether  the  heir  of  such  person  was  obliged  to  make  his  claim 
within  five  years  afler  the  death  of  his  ancestor,  or  should  be 
allowed  an  indefinite  time  for  the  purpose.     But  it  has  been 
determined  by  the  court  of  Common  Pleas,  that  he  must  make  Dillon  v. 
his  claim  within  the  five  years.     For  the  exception   in  the  first  Ije'"an,  *  H. 
branch  of  the  statute  of  4  H.  7.  and  the  proviso  at  the  end  of  it,      *  ^^^' 
are  to  be  taken  together ;  and  being  so  taken,  they  do  not  amount 
so  much  to  an  exception  as  a  saving,  the  true  meaning  of  which 
is,   that  the  rights  of  those  persons  who  are  under  disabilities, 
and  of  their  heirs,  are  saved  as  long  as  those  disabilities  con- 
tinue, and  five  years  after :  the  heir  therefore  not  being  himself 
disabled  is  barred,  unless  he   prosecutes   his  right  within  five 
years  after  it  accrues  by  the  death  of  his  ancestor  dying  under 
a  disability.] 

It  is  a  rule,  that  no  interest  is  barred  by  a  fine  that  is  not  de-  a  Inst.  517. 
vested  and  turned  to  a  right ;  for  if  the  person  who  has  the  right  l^^^'jl^f^^' 
continues  in  possession  at  the  time  of  the  fine  levied,  he  is  under  ^  q'^  ^'^^' 
no  necessity  to  make  his  claim,  or  entry,  or  to  bring  his  action  ;  Vent.  8i. 
[because,  being  still  in  possession,  and  not  disturbed  by  the  fine,  II  Some  mo- 
he  has  already  all  the  advantages  which  those  remedies  could  ^^^^  t!!f^"^' 

1  •        "^    1  •  111^  ^1         -1      A       an'  wnters, 

procure  him,  and  it  would  be  unnecessary  to  pursue  tnem.J     As,  gays  Lord 

if  a  man  levies  a  fine  of  land,  out  of  which  I  have  a  rent,  com-  Carleton,  dis- 
mon,  or  the  like,  the  fine  and  five  years'  non-claim  shall  not  affect  pute  this  po- 
VoL.  III.  U  u  nie, 
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aition,  that  no  me,  because  I  am  still  in  possession  of  my  rent  or  common ;  [I 
fine  will  bar  cannot  recover  what  I  still  enjoy ;  I  cannot  enter  upon  or  claim 
any  interest       affainst  myself.] 

which  IS  not         o  •'  ,„,,.,- 

devested  and  put  to  a  right,  if  the  words  "  devested  and  jmt  to  a  rig/d    are  understood  m  their 
strict*  technical  sense,  that  is,  in  the  sense  of  depriving  the  party,  affected  by  the  fine,  of  the 
right  of  recovering  his  estate  by  entry,  and  of  confining  him  to  an  action  ;  but  they  all  agree, 
that  the  estate  or  interest  of  the  person,  whose  title  is  meant  to  be  barred,  must  be  so  far  af- 
fected   that  he  must  be  deprived  of  the  possession,  either  before  the  fine  is  levied,  or  by  the 
operation  of  the  fine  itself,  and   that,  by  the  same  means,  a  possession,  inconsistent  with 
his  right,  must  be  acquired.     Jr.  T.  R.  574.    See  also  i  Cruise,  289.    i  Prest.  Convey.  225.  b. 
If  therefore  there   be  tenant  for  life,  remainder  for  years,  remainder  in  fee,  and  the  re- 
mainder-man for  years  levies  a  fine,  the  estate  for  life  is  not  barred  ;  for  it  was  precedent  to 
that  of  the  conusor,  and  the  possession  of  the  tenant  for  life  was  not  devested.     Focus  v. 
Salisbury,  Hardr.  402.     Com.  Dig.  tit.  Fine,  (1. 3).     So,  where  A.  was  tenant  for  life,  remain- 
der to  -B. for  life,  remainder  to  C.  in  tail;  and  C,  during  the  life  of -4.,  and  while  ^.  was  in 
possession,  levied  a  fine  with  proclamation,  and  on  ^.'s  death  entered  and  continued  in  pos- 
session for  seven  years  before  any  entry  made  by  B.,  B.  was  not  barred  by  such  fine.     Car- 
hampton  v.  Carhampton,  Ir.  T.  R.  567.     So,  wHere  there  was  an  estate  to  A.  for  years,  re- 
mainder to  B.  for  life,  remainder  to  C.  in  fee,  and  B.  levied  a  fine  while  A>  was  in  pos- 
session, the  remainder  to  C.  was  not  barred ;  for  the  continuance  of  A.  in  possession  was  a 
continual  claim  by  C;  or  rather,  as  Mr.  Preston  observes,  the  possession  of //.  was  the  con- 
tinuance of  the  seisin  to  C.    See  the  case  put  in  Knight  v.  Grenville,  Skin.  261.  and  cited  in 
N.  R.  a6.    I'jc  also  i  Prest.  Convey.  226-7.     Unless  therefore  the  freehold  be  in  one  of  the 
parties  at  the  time  of  levying  the  fine,  the  fine,  as  to  the  purpose  of  barring  by  non-claim, 
seems  to  be  actually  void,  or  voidable  by  the  plea  that  "  paries  Jinis  nihil  habuerunt  tempore 
Jinis  levati.''      Doc  v.  Holmes,  3  Wils.  249.      Smith  v.  Packhurst,  3  Atk.  141.      Ro>we  v. 
Power,  2  N.  R.  i.      Touchst.  14.  supra  647.     Hence  it  is  incumbent  on  the  party  oroducing 
the  fine,  to  shew  that  the  conusor  was  in  possession  at  the  time  it  v^as  levied,  or  had  received 
rent.      Doe  v.  Williams,  Cowp.  621.     Carhampton  v.  Carhiunpton,  Ir.  T.  R.  567.    Doe  v. 
Spencer,  11  East,  495.    The  point  therefore  stated  in  Armstrong  v.  Wholeslcy,  2  Wils.  19., 
that  a  fine  come  ceo,  &c.  of  a  reversion,  although  it  passes  nothing,  yet  after  five  years,  and 
non-claim,  ivi/l  overate  as  a  bar,  is  not  law.     See  Sugden's  Gilb.  Uses,  laa.  note.— It  has 
been  lately  deciaed,  that  where  a  tenant  for  life  levies  a  fine  with  proclamations,  and  dies 
seised,  and  devises  the  estate  to  one  who  enters ;  this  docs  not  operate  as  a  disseisin  of  the 
remainder-raan ;  an  actual  ouster  of  the  tenant,  a  iiron^ful  putting  of  hiin  out,  being  consi- 
dered by  the  court  as  essential  to  make  a  disseisin.    William  v.  Thomas,  12  East,  141.    But  qu. 
<$•  vide  Susdenh  Gilb.  Uses,  122.  and  Mr.  Preston*s  argument  in  Jcrritt  v.  Weare,  3  Price,  5^6. 
As  to  the  evidence  of  a  seisin  in  fact  of  the  conusor  at  the  time  of  the  fine  levied,  the  loi- 
lowing  case  has  occurred :  —  Where  a  fine  was  le>ied  of  Michaelmas  term,  but  on  the  8th  of 
November  in  fact,  though  by  relation  of  law  on  the  6th,  a  writ  of  possession ,  after  a  recovery 
in  ejectment,  executed  on  the  conusor's  behalf  on  the  evening  of  the  6th,  by  the  officer's 
entry  on  the  land  and  claiming  it  for  the  conusor,  but  without  any  actual  change  of  the  tenant 
in  possession,  who  afterwards  paid  rent  to  the  conusor,  was  holden  to  be  sufficient  evidence 
of  a  seisin  in  fact  in  the  conusor  at  the  time  of  the  fine  lc\ied.    And  Lord  Ellenborough  in- 
timated his  opinion,  that  a  receipt  of  rent  after  a  fine  levied,  for  a  period  of  time  antecedent 
to  the  fine,  would  be  prima  facie  evidence  of  the  conusor's  possession  of  the  premises  by  his 
tenant  during  the  period  for  which  the  rent  was  received,  unless  fraud  or  contrivance  ap- 
peared.   Doev.  Spencer,  11  East,  495. || 

5  Co.  114.  A,  leases  to  B.  for  years,  to  commence  after  a  former  lease  in 

Saffin's  case,     g^se ;  the  first  lease  is  determined,  and  before  any  entry  by  S., 

9  Co.  loj.^       ^^®  lessor  enters  and  makes  a  feoffment,  and  levies  a  fine,  and 

five  years  pass  without  any  claim :  B,  is  barred  of  his  interest ; 

for  by  the  general  clause    the   fine  concludes  all  privies  and 

strangers;  and  the  first  saving  includes  the  lessee  in  respect  of 

the  word  i?Uerest,  which  a  term  for  years  may  properly  be  called. 

Leon.  99.  But,  if  B.  who  had  the  future  interest,  had  died  before  the 

Cro  Ja*  ?/*     ^^^^''"^J^ation  of  the  first  lease,  and  upon  the  expiration  thereof 

5  Go.  124.  H.     ^^^^  lessee  had  entered  and  levied  a  fine;  and  after  the  five  years* 

ad  mi- 
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administration  had  be<?n  f^anted ;  the  administrator  should  have 
been  alloweci  five  years  to  make  his  claim ;  for  none  had  a  right 
or  title  of  entry  before,  and  it  accrued  to  him  by  the  administra- 
tion after  the  fine,  and,  consequently,  he  must  be  allowed  five 
years  from  the  accruer  of  his  right.  But  in  the  former  case,  the 
lessee  had  a  right  of  entry  at  the  time  of  the  fine  levied,  and 
tlierefore  could  have  but  five  years  from  that  time.  But,  if  the 
lessor  enters  upon  the  first  lessee,  and  levies  a  fine,  the  second 
lessee  shall  have  five  years  after  the  first  lease  is  determined, 
because  his  right  then  first  accrued. 

As,  if  a  man  settles  land  by  fine  to  the  use  of  himself  for  life,  Hardr.  410* 
with  a  clause  in  the  deed  of  uses  to  this  effect ;  that  if  he  should  %^^\^^^' 
make  a  jointure  to  his  wife,  and  a  lease  for  thirty-one  years  to  j^iJ^g^  *^' 
commence  after  his  deaths  then  the  conusees  should  stand  seised 
to  such  uses ;  he  makes  a  lease  accordingly,  and  then  he  and  his 
wife  levy  a  fine;  the  lease  is  not  barretl,  though  five  years  should 
pass  without  entry  or  claim ;  because  he  having  but  a  future  in- 
terest, such  interest  is  not  displaced  or  devested  by  the  fine; 
consetjuently,  an  entry  were  fruitless  to  preserve  that  which  was 
not  touched  by  the  fine.     Besides,  this  being  an  interessc  termini^ 
the  lessee  had  no  right  till  after  the  death  of  the  lessor ;  conse- 
quently, he  must  have  five  years  from  the  accruer  of  his  right  to 
preserve  it. 

A  copyholder  maybe  barred  by  a  fine  and  non-claim,  because  it  9  Co.  105.  a. 
is  an  interest  within  the  statute.     80,  executors,  that  have  land  Margaret  PoU- 
till  debts  and  legacies  are  paid,  may  be  barred  by  a  fine  and  five  f^Co.^ral. 
years*  non-claim,  because  they  likewise  have  an  interest  within  the 
words  of  the  statute. 

If  there  be  tenant  by  elegit,  statute  merchant  or  staple,  and  a  a  Inst.  517. 
fine  be  levied  of  those  lands,  and  five  years  pass  without  any  claim,  sj^^- 134.  a- 
they  are  bound  by  the  fine,  because  they  have  each  of  them  an  in-  itisTfan^inquU 
terest  within  the  words  and  intention  of  the  statutes,  and  thereby  sition  upon  an 
shall  be  bound  if  they  do  not  pursue  their  rights  within  five  t/<f^i/ be  found, 
vears.  fa)  and  then  afine 

•^  ^   '  be  levied  of 

the  lands,  and  five  years  pass  without  any  claim,  the  interest  of  the  tenant  is  barred;  because, 
after  the  inquisition  found,  the  party  before  entry  has  the  possession,  and  may  hare  an  eject- 
ment or  trespass,  and  therefore  his  interest  may  be  displaced,  and,  consequently,  his  right 
barred.  Mod.  217.  Ognel  v.  Lord  Arlington,  (a)  [And  in  the  case  of  Deighton  v.  Gren- 
ville,  a  Ventr.  ^i^.  i  Show.  36.  Skin.  a6o.,  all  the  judges  agreed,  that  although  the  cogni- 
zees  of  statutes-merchant  did  not  enter,  yet  that  they  had  possession  in  law,  in  consequence  of 
their  extents  and  liberatesy  which  gave  them  a  right  of  entry,  and  therefore  they  might  be  barred 
bv  a  fine.  However,  they  cannot  be  barred  until  they  have  extended  the  lands,  or  pursued 
their  rights  in  some  other  manner,  for  until  then  they  have  no  right  to  enter  on  the  lands,  and, 
therefore,  cannot  be  put  out  of  possession,    i  Mod.  217.] 


But,  if  a  man  have  a  judgment  for  a  debt  at  common  law,  and 
the  debtor  before  the  land  is  extended  alien  by  fine,  and  five  years 
pass,  the  plaintiff  may  still  have  a  scirejacias  and  an  elegit.  So 
it  is  of  a  conusee  of  a  statute  before  execution  sued.  For  though 
the  judgment  and  execution  be  incumbrances  that  are  charge- 
able upon  the  estate,  yet  before  execution  sued,  the  conusee,  %c, 
has  no  right  to  tlie  land ;  for  his  release  of  al}  his  right  to  the 

U  u  2  land 


Mod.  217. 
So,  if  a  man 
has  a  decree  in 
Chancery  to 
charge  lands, 
and  the  tenant 
of  the  land, 
after  the  de- 
cree, aliens  by 
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fine,  amhfive  land  will  not  hinder  him  from  suing  out  execution,  and,  conse- 
years  pass,  yet  quently,  he  cannot  be  barred  by  a  fine,  unless  he  omit  to  make 
the  plaintiff  j  j  |  j  -^^  g^^  ^^g  ^f^^^j.  ^jjg  extent,  for  then  his  right  first 
may  nave  exe-  "^  '  o 

cution;  be-       accrues. 

cause,  till  the  decree  be  executed,  he  has  no  right  to  the  land,  and  therefore  is  not  obliged  to 
make  any  entry  or  claim  to  preserve  it  till  his  title  accrues.    Chan.  Cases,  a68. 

[The  estate  of  a  devisee  may  be  barred  by  a  fine  and  non- 
Hulm  v.Hey-  claim  if  the  devisee  has  not  entered;  as,  where  John  Metcalfde- 
lock,  Cro.  vised  lands  to  John  Gallant,  an  infant  of  the  age  of  three  years. 
Car.  aoo.  jjj  fgg  .  ^}jg  sqjj  ^nd  heir  of  John  Mctcalf  entered  on  the  lands, 

and  levied  a  fine  of  them ;  and  John  Gallant  the  infant  died 
before  he  attained  his  full  age,  leaving  a  sister,  who  was  then 
married ;  the  court  were  of  opinion,  tnat  the  sister  must  make 
her  claim  within  five  years  after  the  death  of  her  husband,  other- 
wise the  fine  would  bar  her. 

A  title  of  entry  for  a  condition  broken  may  be  barred  by  a  fine 
Mayor  of         levied  by  the  grantee  or  devisee  of  the  conditional  estate ;  as, 
London  v.        where  lands  were  devised  to  trustees  and  their  heirs,  upon  con- 
Akford,  Cro.    (\\i^q^  ^h^t  they  should  pay  a  certain  sum  of  money  every  year 
W.  Jones  4J2.  ^^^  ^^^  support  of  a  schoolmaster,  Sfc,\  and,  on  non-performance 
of  the  trusts,  the  lands  were  devised  over  to  other  persons  ;  the 
trustees  neglected  to  perform  the  trusts,  and  levied  a  fine  of  the 
lands ;  it  was  determined  that  the  fine  was  a  good  bar  to  the  per- 
sons who  had  a  title  to  enter  on  breach  of  the  condition. 
Touchst.  154.        A  title  of  entry  for  a  condition  broken  may  also  be  barred  by 
a  fine  levied  by  the  grantor  of  the  conditional  estate:  as,   if  a 
person  njakes  a  feoffment  on  condition,  and  before  the  condition 
is  broken,  the  feoffc)r  levies  a  fine  of  the  same  lands,   either  to 
the  feoffee,  or  to  any  other  person,  the  condition  will  be  thereby 
discharged  for  ever.     But,  if  the  fine  was  levied  for  the  purpose 
of  corroborating  the  conveyance  by  which  the  condition  was 
Cromwell's       created,  it  will  not  destroy  the  condition ;  for  in  that  case  the 
case,  a  Co.  69.  fine  and  conveyance  will  be  construed  together,  and  will  o|)erate 
as  one  assurance. 

It  seems,  that  a  right  or  title  of  entry  on  any  other  account 
Thomasin  v.      may  also  be  barred  by  a  fine.     Thus,  where  Humphrey  Mack- 
Mackwortb,      ijoo7th  was  seised  to  him  and  his  heirs,  provided  that  if  a  hundred 
arter,  75.        pounds  were  not  paid  within  three  months  after  the  birth  of  a 
Jn  this  case  It     *•  .1  i      1  111  1  ^^ 

is  to  be  ob-       child,  the  trustees  should  enter;  the  money  was  not  paid;  so 

served,  the  that  the  estate  of  Hnmphrei/  being  with  a  quousque  ceased,  but 
fine  was  levied  the  trustees  did  not  enter:  //7^;wj9//rfT/ conveyed  away  the  lands 
of  entry  a"-  by  lease  and  release,  and  levied  a  fine;  after  which  five  years 
crued,  i  Prest.  Passed :  Lord  Chief  Justice  Dridgeman  delivered  the  opinion  of 
Convey.  234.     the  court,  that  the  entry  of  the  trustees  was  barred  by  the  fine. 

ilnst.  »37.  a.'  A  power  appendant,  or  in  gross,  may  be  barred  by  a  fine 
3  Rep.  i{3.  a.  levied  of  the  lands  to  which  the  power  relates,  by  the  person  to 
whom  such  power  is  reserved ;  because,  by  the  fine,  the  person 
acknowledges  all  his  right  and  interest  in  the  lands  to  be  vested 
in  another ;  and  therefore  it  would  be  repugnant  to  that  acknow- 
ledgment that  he  should  ever  afterwards  claim  any  power  over 

7  those 
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those  lands.     Besides,  a  power  appendant,  or  in  gross,  being 

part  of  the  old  dominion,  is  considered  as  an  interest,  which  may 

be  released.     Thus,  where  Christopher  Dif^gcs^  being  seised  in  Diggcs's  case, 

fee,  covenanted  to  stand  seised  to  the  use  of  himself  for  life,  re-  ^  R*P*i73v 

mainder  over,  reserving  to  himself  a  power  of  revocation,  by 

deed  indented  and  enrolled ;  and  Christopher  Digges  revoked  the  See  Penne  v. 

uses ;  but,  before  the  deed  of  revocation  was  enrolled,  he  levied  Peacock,  Ca. 

a  fine ;  it  was  resolved  that  the  fine  being  levied  before  the  enrol-  temp.TaIb.41. 

ment  of  the  deed  of  revocation,  until  which  time  the  revocation 

was  imperfect,  had  destroyed  the  power. 

A  power  of  revocation  may  also  be  destroyed  in  part,  by  levy-  i  Inst.  ai5.  a. 
ing  a  fine  of  part  of  the  land,  and  yet  the  power  will  continue  Touchstjoi. 
good  as  to  the  residue. 

U  a  person  who  has  a  power  appendant,  or  in  gross,  levies  a  Herring  v. 
fine  of  the  lands  to  which  the  power  relates,  and  afterwards  by  Brown, 
deed  declares  that  such  fine  shall  enure  as  an  execution  of  his  *  ^^^-  ^^S- 
power,  the  fine  and  declaration  of  uses  will  in  that  case  be  con-  Carth.  22. 
sidered  as  one  assurance,  and  will  not  destroy  the  power.  Comb.  u. 

Skin.  184. 
I  Freem.  S.  C.    Doe  v.  Whitehead,  Dougl.  45.  S.  P. 

A  power  collateral  to  the  land,  which  is  not  joined  with  an 
interest,  cannot  be  destroyed  by  a  fine  levied  by  the  person  to 
whom  such  a  power  is  reserved  ;  because  it  is  considered  as  a 
bare  and  naked  authority,  which  cannot  be  released  or  devested. 
Thus  it  is  said  by  Lord  Chief  Justice  Popham  in  Digges^s  case,  i  Inst.  137.8. 
that  if  a  feoffment  was  made  to  A,  in  fee  to  divers  uses,  with  a  ^^S-  b. 
proviso  that  it  should  be  lawful  for  B.  to  revoke  those  uses,  B,  '  «*P'i74»a. 
could  not  in  that  case  release  his  power,  nor  extinguish  nor  destroy 
it  by  a  fine,  because  it  was  a  collateral  power;  for  the  land  did 
not  move  from  him,  nor  would  the  party  have  been  in  by  him, 
if  he  had  executetl  the  power. 

It  follows  from  the  same  principles  that  a  collateral  power  can- 
not be  barred  by  the  fine  of  a  stranger :  as,  where  a  person  by  Willis  v. 
a  proviso  in  his  marriage-settlement  gave  his  wife  a  power  to  dis-  Shorrall, 
pose  of  one  hundred  pounds  to  such  persons  as  she  should  ap-  '  Atk.474, 
point,  to  be  paid  within  one  year  after  his  decease;  and  in 
default  of  payment  one  John  Morcton  was  empowered  to  make  a 
lease  of  certain  lands  to  raise  that  sum;  the  wife,  in  a  year  after, 
the  death  of  her  husband,  made  an  appointment  of  this  sum,  but 
it  was  not  paid  ;  the  heir  of  the  husband  levied  a  fine  of  the  land, 
and  five  years  passed,  and  afterwards  the  appointees  of  the  one 
hundred  pounds  brought  their  bill  to  be  paid  that  sum ;  Lord 
Hardwic/ce  observed,  that  although  by  the  several  statutes  relat- 
ing to  fines,  all  right,  claim,  and  interest  which  strangers  had, 
were  barred  by  a  fine,  yet  that  such  a  stranger  as  Joh7i  Moretoriy 
who  had  no  interest,  but  only  a  bare  naked  power,  and  who 
could  not  have  made  an  entry,  was  not  affected  by  it. 

A  fine  and  non-claim  is  a  good  bar  to  a  writ  of  error,  in  Bartholomew 
consequence  of  the  word  "  actions"  in  the  second  saving  of  the  v.  Bellfield, 

Uu  3  statute,  Cro.Ja.33a. 
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statute,  4  Hen.  7. ;  and  a  fine  is  also  a  good  bar  to  a  writ  of  error 

to  reverse  a  common  recovery.] 

If  lessee  for  years  be  ousted,  and  he  in  reversion  disseised,  and 

the  disseisor  levy  a  fine ;  this  and  five  years'  non-claim  shall  bar 

both ;  because  the  lessee  for  years  may  have  his  ejectment,  and 

the  lessor  his  assise, 
have  five  years  after  the  death  of  the  particular  tenant,  because  he  can  have  no  action  to  re- 
fpver  the  freehold.    9  Co.  105.  b.    Co.Litt.  250.    Plow.  374. 


9  Co.  105. 
But,  if  lessee 
for  life  be  dis- 
seised, the  re- 
versioner shall 


Anon.  Moore,  If  lessee  for  life  or  years  makes  a  feoflfment  and  levies  a  fine, 
71.  Laund  v.  and  five  years  pass  without  entry  or  claim  by  the  reversioner,  and 
Tucker, Ct.EI.  then  the  lessee  dies,  the  reversioner  has  five  years  to  preserve 
ISA-     a  j^.^  right,  because  he  has  two  different  rights  in  this  case  upon 


Fines,  78.  b. 

"Whaley  v. 

Tankard, 

I  Ventr.  241. 

Sir  T.  Raym. 

ai9.  S.  C. 

i  Ventr.  52. 

S.C.  3Keb. 

:<7.  110.  S.C. 

Brandlyn  v. 

Ord,  I  Atk. 

571.    Willes, 

341.  S.C. 

Goodright  v.  Forrester,  8  East,  552.     1  Taunt.  578.     But,  if  tenant  in  tail  makes  a  lease  for 

life,  and  so  discontinues  the  tail,  and  then  levies  a  fine  with  proclamations,  and  dies  without 

issue,  and  five  years  pass  without  any  entry  or  claim,  the  remainder-raan  is  l>arred  ;  because 

upon  the  death  of  tenant  in  tail  without  issue  his  title  commenced,  and  he  ihall  be  allowed 

but  five  years  from  thence  to  preserve  it.    Salvia  v.  Clerk,  Cro.  Car.  156. 


the  feoffment  and  fine;  one  immediately  accrues  by  the  act  of 
the  lessee  in  committing  the  forfeiture ;  the  other  upon  the  death 
of  the  lessee  or  expiration  of  the  term ;  and  therefore  he  shall 
not  forfeit  the  last  by  omitting  to  take  advantage  of  the  first. 
Wherefore,  if  the  reversioner  omits  to  enter  upon  the  breach  of 
the  condition  in  law,  yet  his  old  right,  which  accrues  upon  the 
death  of  the  lessee,  or  expiration  of  the  term,  «till  continuing, 
is  saved  by  the  statute,  which  preserves  future  rights,  as  well  as 
those  in  ^prasenti. 


Deighton  v. 
Grenville, 
a  Ventr.  zn- 
J  Show.  36. 
Skin.260.  s.  c. 
Lords*  Jour- 
nals, vol.  16. 

p.  454. 
a6th  April, 
1699.  Cruise 
on  Fines,  242, 
&c. 

» Inst.  5 19. 


Vent.  311. 
Howlett  V. 
Carpenter. 


[If  lands  are  extended  on  two  statutes,  and  the  person  who  is 
seised  of  the  land  levies  a  fine;  though  the  cognizee  of  the  first 
statute  must  make  his  claim  within  five  years  after  the  fine  has 
been  levied,  otherwise  he  will  be  for  ever  biirred ;  yet  the  cog- 
nizee of  the  other  statute  need  not  make  his  claim  until  satisfac- 
tion has  been  entered  upon  record  on  the  first  statute,  because 
that  is  the  only  proper  determination  of  an  extent,  so  that  he 
will  have  five  years  allowed  him  from  that  time  to  avoid  the  fine 
by  the  second  saving  in  the  statute  4  H.  7. ;  because  until  theti 
his  right  did  not  accrue.] 

If  there  be  tenant  for  life,  the  remainder  to  B.  in  tail,  and  the 
lessee  levy  a  fine,  B,  b^ing  out  of  the  realm ;  if  B,  die  beyond 
sea,  the  issue  in  tail  is  at  large  to  avoid  the  fine  when  he  pleases; 
for  that  clause  of  the  4  H.  7.  c.  24.  which  gives  persons  out  of 
the  realm,  infants,  S^c,^  and  their  heirs,  five  years  after  their  im- 
pediments removed,  to  pursue  their  right,  cannot  be  extended 
to  this  case,  because  B.  being  dead,  cannot  return  into  the  realm 
to  make  his  claim,  and  the  clause  limits  five  years  to  him  and 
his  heirs  after  his  return,  which  now  is  become  impossible. 

A  copyholder  of  a  dean  and  chapter  levied  a  fine  with  procla- 
mations, and  five  years  passed  without  any  claim  by  him  that 
was  dean  at  the  time  of  the  fine ;  yet  the  succeeding  dean  was 
not*  bound  by  the  fine ;  because,  if  that  were  allowed,  the  sta- 
tutes of  I  El.  c.  49.  &  13  EJ.  c.  10.  would  be  of  little  use  to  re- 
strain 
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ittraiii  alienations ;  for  tlied,  by  combination  between  the  dean 
and  tenant,  ail  lands  belonging  to  the  chapter  might  be  aliened. 

C Although  the  statute  4  H.  7.  does  not  extend  to  the  posseft-  Plowd.53C. 
aions  of  the  church,  yet  in  case  a  bishop,  dean,  vicar,  or  pre- 
bendary should  neglect  to  make  his  claim  within  five  years  after 
a  fine  levied  of  an  estate  to  which  he  was  entitled  in  right  of  his 
bishoprick,  4*c.,  he  will  be  barred  during  his  lite,  but  his  successor 
will  be  allowed  five  years  to  avoid  the  fine  from  the  time  of  his 
becoming  entitled  to  the  lands.] 

If  lessee  for  years  assigns  his  term  in  trust  for  himself,  and  Cro.  Car.  no. 
afterwards  purchases  the  inheritance  and  occupies  the  land,  and  Morri»  v. 
then  levies  a  fine,  and  five  years  pass  without  claim  by  the  as-  ""*'"• 
signee,  the  term  is  lost ;  for  neither  the  cestui  que  trusty  nor  the 
termor,  has  any  remedy :  not  the  cestui  que  tJ-ust,  because  he 
by  the  fine  hath  acknowledged  the  land  to  be  the  right  and  in- 
heritance of  the  conusee;  and  it  were  unreasonable  to  allow  him 
any  pretensions  after  so  solemn  a  confession  to  the  contrary :  not 
the  termor,  because  he  having  a  right  at  the  time  of  the  fine 
levied,  and  omitting  to    make  his  claim  within   five  years,  is 
barred  by  the  express  words  of  the  statute.     So  it  is,  if  tenant  Lev.  270. 
in  fee  simple  makes  u  lease  for  100  years  to  attend  the  inherit-  Freeman  and 
ance  in  trust  for  himself,  and  still  continues  in  possession,  and   ^"J]^  y^t  80. 
makes  a  lease  for  fifty  years,  and  levies  a  fine  sur  conusarwe  de  chan.  Rep. 
droit  to  confirm  it,  and  five  years  pass  without  any  claim  by  the  51. 6^. 
first  lessee,  his  interest  is  barred  by  the  fine ;  for  the  second 
lease  and  the  fine  devested  the  first  term  out  of  the  lessee,  and, 
consequently,  if  there  be  no  claim  by  him  in  five  years,  his  in- 
terest must  be  barred. 

But,  if  a  man  purchases  the  fee-simple  of /i/flc^-acr^',  of  which  Sid.  460.  Vent. 
there  is  a  long  lease  in  being,  and  tlie  conveyance  is  made  by  ^^-  ^^'  *7a» 
fine,  and  the  purchaser,  to  protect  the  inheriumce,  has  an  as- 
signment of  the  term  in  trust  for  himself;  though  the  termor 
makes  no  claim  in  five  years,  yet  the  term  continues ;  because 
the  statute  of  fines  being  made  for  the  security  of  purchasers,  it 
would  weaken  their  interest,  if  fines  destroyed  such  leases  against 
the  intention  of  all  parties. 

Thus,  if  a  man  mortgages  his  land,  and,  as  is  usual,  still  con-  Sid.  460. 
tinues  in  possession,  and  levies  a  fine,  and  five  years  pass,  yet  the  Vent.  8».  Lev. 
mortgagee  is  not  barred;  for  though  the  mortgagee  be  in  reality  goVthemort- 
out   of  possession,  yet  when  that   is   by  the   consent  of  both  gagee  is  in  pos- 
parties,  and  the  nature  of  the  contract  requires  it  should  be  so  session,  and 
while  the  interest  is  paid,  it  is  against  the  original  design  of  the  '^^j^Ugfi"^ 
contract  that  any  act  of  the  mortgagor,  except  the  payment  of  ..g^rs  pass,  yet 
the  money,  should  deprive  the  mortgagee  of  his  security,  and  is  upon  pa}Tnent 

no  less  than  a  fraud,  which  the  law  will  not  countenance.  of  the  money 

the  mortgagor 
may  enter,  i  Vern.  13a.,  and  there  said  to  be  a  new  way  of  foreclosing  the  equity  of  re- 
demption.   But  vide  %  Vera.  189. 

Thus  it  has  been  adjudged,  where  a  man  was  lessee  for  years  3  ^o.  77. 
of  one  part  of  a  manor,  and  tenant  at  will  of  another,  rendering  ^^^^^'*  *^**' 
rent,  and  the  lessee  made  a  lease  for  life,  and  then  levied  a  fine 
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to  the  tenant  for  life,  but  still  continued  in  possession  and  paid 

the  rent,  that  this  fine  should  not  bar  the  lessor  ;  because  this  is 

visibly  a  fraud  and  trick  in  the  first  lessee,  which  he  shall  reap 

no  benefit  by,  and  the  lessor  had  no  reason  to  make  his  claim 

while  the  rent  was  duly  paid  him. 

Chan.  Cases,  It  is  agreed  on  all  hands,  that  a  fine  and  non-claim  will  bar  a 

a68.  a  Chan,    trust,  because  the  cestui  que  trust  has  an  equitable  interest,  and 

Cases,  347'       therefore  ought  to  pursue  it  by  proper  remedies  to  secure  it;  yet 

this  must  be  understood  with  these  following  restrictions. 
I  yern.  149.  i.  Where  the  purchaser  has  notice  of  the  trust,  though  the 

Shields V.  At-  trustee  conveys  to  him  by  fine,  and  five  years  pass  without  any 
e6^'  Lord*  claim  by  the  cestui  que  trust,  yet  the  trust  is  not  barred,  because 
Pomfret  v.  where  the  purchaser  has  notice,  he  sees  the  title  of  the  vendor, 
LordWindsor,  and  what  power  he  has  to  convey;  and  therefore,  when  he  takes 
Kermed^v  *^^  ^'^^^  *^^"^  ^^^™»  ^^^^^^  ^^  presumed  to  hold  it  in  the  same 
Daly,  I  Sch.  phght,  and  that  the  vendor  could  not  make  him  a  better  title 
&  Lefr.  ^sS'  than  he  had  in  himself;  and  when  the  purchaser  takes  it  upon 
[So,  where  a  these  terms,  the  trust  is  undisturbed,  and  cestui  que  trusts  in- 
Km"lands     Merest  no  way  affected  by  the  fine. 

were  devised  chargeable  with  legacies,  levied  a  fine,  on  which  there  was  a  five  years*  non- 
claim,  and  afterwards  granted  a  rent-charge,  and  mortgaged  the  lands ;  it  was  decreed,  that 
the  fine  and  non-claim  were  no  bar  to  the  legatees,  because  the  devisee  having  no  title  but 
under  the  will,  must  have  had  notice  of  them.    Drapers*  Company  v.  Yardley,  2  Vern.  66a.] 

a  Chan.  Cases,  2.  Though  the  trustee  should  convey  by  fine  to  a  purchaser, 
124,125,126.  who  had  no  notice,  and  thereby  and  five  years*  non-claim  the 
S  ^th  ^  V  f^^stui  que  tynist  should  be  barred  ;  yet  if  the  purchaser  should  rc- 
60.  S.  C.  convey  to  the  trustee,  the  bar  from  the  reconveyance  ceases,  and 

the  trust  as  to  him  revives  again ;  for  he  that  was  originally  in- 
vested with  a  trust  shall  never  be  allowed  to  plead  his  own 
tortious  act  in  his  own  justification,  for  that  were  to  allow  a 
man  to  plead  his  crime  in  his  own  defence,  and  excuse  of  his 
treachery. 

[And  a  fine  levied  by  a  trustee  will  not  be  allowed  to  affect 

the  interest  of  the  cestui  que  trust, 

I  Vern.  149.  Thus  in  the  above  case  of  Bovey  v.  Smith,  the  Lord  Keeper 

put  this  case  to  Serjeant  Maynard,  —  "  A,  seised  in  fee  in  trust 

"  for  B,  for  full  consideration  conveys  to   C,  the  purchaser 

"  having  notice  of  the  trust ;  and  afterwards  C,  to  strengthen 

**  his  own  estate,  levies  a  fine.     Whether  B,  the  cestui  que  tjtist 

"  be  not  in  that  case  bound  to  enter  within  five  years?  and  the 

"  counsel  were  all  of  opinion,  that  he  was  not ;  for  6\,  having 

"  purchased  with  notice,  notwithstanding  any  consideration  })aid 

"  by  him,  was  but  a  trustee  for  B,,  and  so  the  estate  not  being 

"  displaced,  the  fine  cannot  bar." 

3Atk.  563.  So  in  the  case  of  Shields  v.  Atkins,  Lord  i/flrr/tij/c/Y?  says,  it 

would  be  dangerous,  where  a  person  enters  on  the  foot  of  a 

trust,  and  never  makes  any  declaration  of  his  having  performed 

the  trust,  to  construe  this  such  an  entry,  as  that  a  fine  and  non- 

*^^^^y>48i.     claim  afterwards  would  be  a  bar.     And  in  the  case  of  Lord 

S.  P.  See^also  P^^^^^'^t  v.  Lord  Windsor,   his  lordship  observed,  that  a  court 

of 
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of  equity  would  not  suffer  a  fine  levied  by  a  trustee  to  bar  an  Bowles  v. 
c(jultal)le  right:  and  that  if  a  practice  of  tnis  kind  was  allowed  Stewart, 
to  prevail,  a  court  of  ecjuity  might  as  well  be  abolishetl  by  act  '  ^'h.  &  Lefr. 
of  parliament]  *°^* 

If  lands  are  devised  to  trustees  till  debts  paid,  and  then  to  an  aVem.368. 
infant  and  his  heirs,  and  J.  iS'.  a  stranger  enters  on  the  lands  and  Allen  v.  Sayer. 
levies  a  fine,  and  five  years  and  non-claim  pass,  and  the  infant, 
Avhcn  of  age,  brings  an  tjectment,  but  is  barred,  because  the 
t  rustecs  ou<rht  to  have  entered ;  yet  equity  will  relieve,  and  not 
-uH'cr  an  infant  to  be  barred  by  the  laches  of  his  trustees,  nor  to 
l>e  barred  of  a  trust  estate  during  his  infancy  ;  and  the  infant  in 
this  case  shall  recover  the  mesne  profits. 

[But,  if  the  title  is  merely  a  legal  one,  and  a  man  has  pur-  aAtk.631. 
chased  an  estate  which  he  sees  himself  has  a  defect  on  the  face  of 
the  deeds,  yet  the  fine  will  be  a  bar,  and  will  not  affect  tlie  pur- 
chaser with  notice,  so  as  to  make  him  a  trustee  for  the  person 
who  had  the  right;  because,  as  Lord  Hardwicke  observes,  this 
would  be  carrying  it  much  too  far,  for  the  defect  upon  the  face 
of  the  deeds  is  often  the  occasion  of  the  fine  being  levied. 

Before  the  statute  of  uses,  if  a  cestui  que  use  had  levied  a  fine,  it  Year  Book, 
might  have  been  avoided  at  any  time  by  the  plea  quod  partes  fnis  *7  Hen.  8.  ao. 
nihil  hahuerunt ;  as  the  cestui  que  use  had  no  estate  in  the  land,  5r^*     ,'  ^*'* 
but  was  barely  tenant  at  will  to  his  feoffees.     But  modern  chan-         » P  •  • 
cellours  have  very  much  altered  the  law  in  this  respect,  having 
laid  it  down  as  a  general  rule,  that  any  legal  conveyance  or  iChan.  Ca. 
assurance  by  the  cestui  que  trusty  shall  have  the  same  effect  and  «i3-Ca.Temp. 
operation  on  the  trust  estate,  as  it  would  have  had  on  the  legal         *  ^ 
estate,  if  the  trustees  had  conveyed  it  to  the  cestui  que  trust.     So 
that  now  a  cestui  que  trust  in  tail  may  by  a  fine  duly  levied,  bar 
his  issue  as  fully,  as  if  he  had  the  legal  estate ;  for  otherwise 
trustees   by  refusing,    or  by  not   being  capable   of  executing 
their  trust,  might  prevent  the  tenant  in  tail  from  exercising 
the  power  given  him  by  the  law  over  his  estate,  which  would  be 
extremely  inconvenient,  and  would  tend  to  the  introduction  of 
i:>erpetuiiies. 

A  cestui  que  trust  in  tail  may  not  only  bar  his  own  issue  by  a  Basket  v. 
fine,  but  also  the  persons  in  remainder  or  reversion,  unless  they  Pierce, 
make  their  claim  within  the  time  specified  by  the  statute.  '      "^  **"• 

Where  a  fine  is  levied  pursuant  to  a  decree  of  the  Court  of  Goodrick  v. 
Chancery  for  a  particular  purpose,  that  court  will  not  permit  it     J?u^"*p 
to  operate  farther  than  the  decree  directs.  aVern.56. 

The  intention  of  marriage   articles  is   so  far  considered   in  Trevor  v. 
equity,  that  if  a  fine  be  levied  of  the  lands  comprehended  in  such  ^^^°''»  ^  ^' 
articles  to  diflferent  uses,  a  court  of  equity  will  compel  a  con-     ^^*p  ^* 
veyance  of  the  lands  to  the  uses  of  the  marriage  articles,  not-  uj/ 
withstanding  the  fine. 

The  plea  of  a  fine  and  long  possession  under  it,  is  not  a  good  Holt  v.  Lowe, 
bar  to  a  bill  brought  for  a  discovery  of  the  deeds,  declaring  the  4  ^^'  ^*  ^* 
uses  of  such  fine.  *-^'^* 

A  springing  or  shifting  use  cannot  be  barred  by  a  fine,  levied  of  Loyd  v. 
the  estate  out  of  which  buch  springing  or  shifting  use  is  to  arise.]  ^^Jf  ^'  Show, 

(G)  Of  ^•^•'^7- 
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Poph.  io8. 
Pollard  V. 
Lutterall,  Co 
Litt.  a4/. 


(G)  Of  the  Kemedies  given  to  Strangers  by  Claim  and 
Entry  for  the  Preservation  of  their  Rights. 

(a)[Atv/here   TF  a  man  have  only  a  right  of  action,  and  his  entry  be  taken 

a  fine  operates  -•-  away  (fl),  there  a  claim  or  actual  entry  on  the  land  will  not 

as  a  disconti-    preserve  his  riffht,  or  avoid  the  fine ;  because  though  he  has  a 

nuance  of  the    "    ,  ,      i  °,^      ^     .         i      i  '  j  •*  •     *u 

estate  in  "gl^^  to  the  land,  yet  smce  he  has  not  pursued  it  m  the  manner 

which  case  a     the  law  has  prescribed,  it  is  as  ineffectual  as  if  he  had  been  quiet. 

real  action 

must  be  brought,    i  Vern.  aia.] 

Moore,  450.  A  man  that  has  a  right  of  entry  may  empower  another  to 

enter  for  him,  and  sucli  entry  is  sufficient  to  avoid  a  fine ;  for 
what  another  does  by  my  command  or  direction,  is  looked  upon 
to  be  my  own  act. 

But,  where  a  man  enters  in  my  name,  and  without  my  direc- 
tion, this  does  not  avoid  the  fine,  or  preserve  my  right ;  be- 
cause the  statute  preserves  my  right  only  in  case  I  pursue  it  by 
entry,  4*^.,  in  five  years ;  but  what  a  stranger  does  in  my  name, 
without  my  direction,  is  not  my  act,  and,  consequently,  cannot 
avoid  the  fine.  Yet  in  this  case,  if  a  stranger  enters  without 
my  direction,  and  I  agree  to  and  approve  of  the  entry  within 
five  years,  this  is  sufficient  to  avoid  the  fine ;  because  my  subse- 
quent assent  and  approbation  is  equivalent  to  a  precedent  com- 
mand, and  therefore  the  act  of  another  by  my  direction  is  my 
own. 

Lessee  for  life  levied  a  fine  come  ceo,  4-c.,  with  proclamations, 
and  he  in  reversion,  five  years  after  his  death,  brought  his  eject- 
ment, and  a  stranger  by  his  direction  delivered  a  declaration  in 
ejectment  to  the  tenant  in  possession ;  yet  this  was  adjudged  no 
entry  to  avoid  the  fine.  1|  For  when  a  fine  with  proclamations  is 
levied,  and  there  \6  a  right  of  entry,  an  ejectment  cannot  be 
maintained  without  an  actual  entry  made  for  the  express  and  de- 
clared purpose  of  avoiding  the  fine,  and  on  some  day  subse- 

13  East,  489.    quent  to  that  entry  the  demise  in  the  ejectment  must  be  laid. 

S.  C.  4  hr,  0y|.  ^  ^^Q  ^^  common  law  may  be  avoided  without  actual  entry, 
and  the  confession  of  lease,  entry,  and  ouster  will  be  sufficient. 
So  of  a  fine  with  proclamations,  if  all  the  proclamations  are  not 
made  at  the  time  when  the  ejectment  is  brought ;  for  then  it  is 
in  truth  merely  a  fine  at  common  law. 
N.  P.  103.    S.  C.      Goodright  v.   Cater,  Dougl.  478.      Jenkins  v.  Prichard, 


Clerk  v.  Py- 
well,  Saund. 
319.    Vent. 
4a.    S.  C. 
I  Mod.  10. 
Berrington  v, 
Park  hurst, 
a  Str.  1086. 
Andr.  135. 
S.C 


P.  c.  353. 
S.  C.  Hughes 
T.  Thome, 
8  East,  474> 
Bates  V.  Bry- 
don,  3  Burr. 
1897.    Bull. 


a  W^ils.  45.  Doe  v.  Hicks,  7  T.  R.  727.  Doe  v.  Watts,  9  East,  17.,  in  which  the  case  oi 
Tapner  v.  Merlott,  Willes,  177.,  was  over-ruled.  See  also  i  Prest.  Convey.  346,  a47>  »"** 
the  note  at  the  end  of  tlie  case  of  Doe  v.  Watts,  uln  supra. 


Fenn  v. 

Smart, 

la  East,  444. 


And  the  law  is  the  same  with  respect  to  a  fine  with  proclama- 
tions levied  by  lessee  for  years.  But  no  one,  except  the  person 
who  is  the  owner  of  the  reversion  when  the  fine  is  levied,  can 
take  advantage  of  the  forfeiture  incurred  by  levying  the  fine. 
The  right  of  entry  for  the  forfeiture  cannot  be  transferred  to 


an 
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an  assignee.     When  (a)  the  person  who  had  the  remainder  or  {a)  Pcrk.j63. 
reversion  has  merely  a  right  of  entry,  he  cannot,  after  bif  estate  65.  86. 157. 
is  turned  into  a  right  of  entry,  make  any  alienation. H  C^"*!^-  ^^^i<c 

114.  a.  166.  a.     Touchst.  325.   Blunden  v.  Baugh,  Cro.  Car.  304.     Brimker  v.  Cook,  1 1  Mod. 

118.    Taylor  v.  Horde,  i  Burr.  113.     Attorney-General  v.  Vigor,  8  Vcs.  a8i.    Goodright  v. 

I'orrcsti-r,  8  East,  551.     i  Taunt.  678. 

If  an  action  be  brought  to  recover  lands  of  which  a  fine  was  DallisoD,  116. 

levied,  and  the  demandant  discontinues,  this  is  no  claim  to  avoid  Vent  45. 

the  fine,  because  the  discontinuance  shewg  no  intent  of  the  de- 
mandant to  preserve  his  right. 

[The  suing  out  of  a  w^rit,  and  delivering  it  to  the  sheriff,  does   a  Leon.  %%i, 

not  amount  to  a  pursuing  of  a  claim  or  title  by  way  of  action, 

unless  the  writ  be  returned  by  the  sheriff. 

If  the  claim  be  made  by  action,  it  must  be  a  real  action;  so  a  Bl.  Rep.  994. 

thot  an  ejectment  will  not  suffice.    Nor  is  u  bill  in  chancei-y  such      Ves^ais 

a  claim  under  the  statute  4  Hen.  7.  as  will  avoid  a  fine.  ^ 

There  is  however  an  exception  to  this  rule,  in  the  case  where  1  Ch.  Ca.  »68- 

a  fine  has  been  levied  of  a  trust  estate,  because  no  entry  by  the  J78.    a  Bl. 

cestui  que  ifust,  or  claim,  or  other  legal  act,  will  be  sufficient  to     ^P*994. 

avoid  the  fine,  or  suspend  the  bar  arising  from  the  non-claim ; 

it  can  only  be  done  by  bill  in  chancery,  as  the  claim  to  avoid  a 

fine  ought  to  be  of  a  nature  which  corres|>onds  with  the  estate. 

And  even  where  the  subject-matter  of  the  suit  is  of  legal  juris-  a  Atk.  389. 

diction,  the  filing  of  a  bill  in  a  court  of  etjuity  will,  in  some  in-  !5?i"*^®^*  a^ 

stances,  prevent  the  bar  arising  from  a  fine  and  non-claim.    And  ^  ^"^"ch^Rep. 

in  cases  of  this  kind,  the  court  will  direct  a  trial  at  law,  with  an  ^g^/  Printed 

order  that  the  defendants  shall  not  set  up  the  fine  in  bar  of  the  Cases  Dom. 

plaintifTs  claim,  upon  the  same  principle  Uiat  it  sometimes  di-  ^*^- '^Jf* 

rccts  that  the  defendants  in   a  suit  at  law  shall  pot  ple^  the  J^  ^^^    '  '** 

statute  of  limitations. 

The  entry  of  one  joint-tenant,  coparcener,  or  tenant  in  com-  j  Cruise^  344- 
mon,  will  be  sufficient  to  avoid  the  effect  of  a  fine,   as  to  the 

other  joint-tenant,  coparcener,  or  tenant  in  common.] 

I!  But  the  entry  of  one  parcener,  who  has  been  under  a  dis-  Roc  v.  Rowl- 
ability  for  above  twenty  years,  will  not  give  a  right  of  entry  to  s^on,  aXwut. 
another  parcener,  who  is  already  barred  by  the  statute  of  limi-  **** 
tut  ions.  U 

By  St.  4  Ann.  c.  16.  §  16.,  it  is  enacted  "  that  no  claim  or 
"  entry  to  be  made  of  or  upon  any  lands,  tenements,  or  here- 
"  ditaments  shall  be  of  any  force  or  effect  to  avoid  any  fine  le- 
"  vied  or  to  be  levied  with  proclamations,  according  to  the 
**  form  of  the  statute,  in  that  cas«  made  and  provided,  in  the 
♦*  Queen's  court  of  Common  Pleas  at  Westminster,  or  in  the  courts 
**  of  Sessions  in  any  of  the  counties  palatine,  or  in  the  courts 
♦*  of  Grand  Sessions  in  Wales,  of  any  lands,  tenements,  or  he- 
**  reditaments,  or  shall  be  a  sufficient  entry  or  claim  within  the 
*'  statute,  made  in  the  twenty-first  year  of  king  James  the  first, 
"  intituled  An  Act  for  limitation  of  actiom,  and  for  avoiding  of 
"  suits  at  law,  unless  upon  such  entry  or  claim  an  action  shall 
**  be  commenced  within  one  year  next  after  the  making  of  such 
**  miry  or  claim,  and  prosecuted  with  effect." 

(H)  Of 
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(H)  Of  erroneous  Fines,  and  the  Manner  of  reversing 

them. 

Ro.  Abr.  747.  A  ^^  ^^^^  ^"  ^^^  ^^^*  place  it  is  to  be  observed,  that  no  person 

Dyer,  90.  ^^  can  bring  a  writ  of  error  to  reverse  a  fine,  or  any  judgment, 

3  Lev.  36.  that  is  not  entitled  to  the  land,  4*^.,  of  which  the  fine  was  levied; 

As,  if  a  man  ^^j.  ^j^g  courts  of  law  will  not  turn  out  the  present  tenant,  unless 

to  the  use  of  ^he  demandant  can  make  out  a  clear  title,  possession  always  car- 

himself  and  rying  with  it  the  presumption  of  a  good  title  till  the  right  owner 

the  heirs  of  appears.     Besides,  where  the  plaintiff  in  the  writ  of  error  can- 

his  body,  the  j^^^  ji^aj^g  q^^   ^   title,  he  can  receive  no  damage  by  the  fine, 

Wsownri«ht  which  the  writ  of  error  always  supposes   to  be  done,  though  it 

heirs, and °  should  be  erroneous;  and  therefore  it  is  no  less  than  trifling 

dies,  leaving  with  the  courts  of  justice  to  seek  relief,  when  he  cannot  make  it 

issue  only  a  appear  he  has  received  any  injuiy. 

levies  a  fine,  and  dies  without  issue;  and  .7.  S.  brings  a  writ  of  error  as  cousin  and  collateral 
heir  of  the  daughter,  yet  he  shall  not  reverse  the  fine;  for  there  could  no  right  descend  to 
him  from  the  daughter,  because  she  had  but  an  estate-tail,  which  determined  by  her  death 
without  issue ;  and  it  does  not  appear  that  the  remainder  was  in  the  daughter  as  right  heir. 
Dyer,  89.  Cro.  Eliz.  469.  S.C.  3  Lev.  36.  S.  C.  cited.  So,  if  tenant  in  tail  female  levies  a 
fine,  which  happens  to  be  erroneous,  and  dies,  leaving  a  daughter  and  a  son,  the  daughter 
shall  have  the  writ  of  error,  and  not  the  son,  because  she  is  to  enjoy  the  land.  Ro.  Abr.  744. 
Dy.  90.  a.  [So,  if  one  who  is  seised  ex  parte  matemd  leviesa  fine  in  which  there  is  error,  the 
heir  ex  parte  maternd  will  be  entitled  to  the  writ  of  error,  i  Leon.  361.  So,  the  younger  son, 
when  entitled  to  lands  by  the  custom  of  borough-english,  shall  have  the  writ  of  error,  and 
not  the  heir  at  common  law,  for  this  remedy  descends  with  the  lands.  Id.  ibid.  Yet  a  bro- 
ther of  the  half-blood  is  not  entitled  to  bring  a  writ  of  error  on  a  fine  levied  by  his  elder 
brother ;  though  if  there  had  not  been  such  fine,  the  land  would  have  descended  to  him.  Co. 
Litt.  14.  a.  n.  6.]  If  a  man  releases  all  his  right,  or  makes  a  feoffment  of  all  the  lands,  of 
which  an  erroneous  fine  was  levied,  he  shall  have  no  writ  of  error;  but,  if  the  release  or 
feoffment  were  only  of  part,  he  may  bring  a  writ  of  error  to  reverse  the  fine,  as  to  the  rest. 
Cro.  Eliz.  469.    Owen,a5.    Ro.  Abr.  788.    Moore,  365.413.    Jon.  35a. 

Ro.  Abr.  746.  But,  if  there  be  several  parties  to  an  erroneous  fine,  they  shall 
Th'^^'  ?9'  all  join  with  the  party  that  is  to  enjoy  the  land,  though  they 
says''  is  only     themselves  can  have  nodiing. 

for  conformity ;  .but  there  seems  to  be  something  of  justice  in  the  practice,  that  they  who 
joined  in  the  fine,  and  thereby  contributed  to  an  ille^l  disposition  (for  such  is  an  erroneous 
fine)  of  what  another  man  had  a  right  to,  should  be  instrumental  and  assistant  to  the  reco- 
very of  it. 

Ro.  Abr.  757.        Another  rule  to  be  observed  is,  that  nothing  can  be  assigned 

for  error  that  contradicts  the  record ;  for  the  records  ot  the 

courts  of  justice  being  things  of  the  greatest  credit,  cannot  be 

questioned  but  by  matters  of  equal  notoriety  with  themselves ; 

wherefore  though  the  matter  assigned  for  error  should  be  proved 

by  witnesses  of  the  best  credit,  yet  the  judges  would  not  admit 

of  it. 

Dyer,  89.  b.  And  hence  it  is,  that,  in  a  writ  of  error  to  reverse  a  fine,  the 

C^^li  '^^t    P^^^"tiff  cannot  assign  that  the  conusor  died  before  the  teste  of 

1Z.4  9.  the  ^<7c?/ww^5  potestatem,  because  that  contradicts  the  record  of  the 

conusance  taken  by  the  commissioners,  which  evidently  shews 

that  the  conusor  waa  then  alive,  because  they  took  his  conusance 

after 
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after  they  were  armed  with  the  commission  and  the  dedimus 

sued. 

But  tluJ  plaintiff  in  error  may  say,  that  after  the  conusance  R0.Abr.557. 
taken,  and  before  the  certificate  thereof  returned,  the  conusor 
died ;  because  this  is  consistent  with  the  record. 

If  a  conusance  u|)on  a  fine  be  made  in  court,  the  plaintiff  in  Cro.  Eliz.  468. 
error  cannot  assign  for  error,  that  the  conusor  died  before  the 
return  of  the  writ  of  covenant,  for  that  would  directly  contradict 
the  record;  because  the  conusance  in  court  is  never  made  till  the 
writ  Qf  covenant  be  returned,  the  parties  till  then  not  being 
judicially  before  the  court. 

If  the  conusance  be  taken  before  commissioners /;i /?flw,  the  Ro.Abr.  757. 
plaintiff  cannot  assign  for  error,  that  the  conusor  died  before  the  Cro.  Ja.  u. 
return  of  the  writ  of  covenant,  for  the  dcdimtis  may  issue  the  day  S^r'*^"*^^' 
after  the  writ  of  covenant,  and  may  recite  it  as  pending  before  ^5,^    ^  j^*„ 
the  return  thereof.  181.  con/. 

A  conusance  of  a  fine  was  taken  before  R,  iVf.,  one  of  the  justices  Yel.  ^^. 
of  C.  B.,  and  after,  in  the  prosecution  of  the  fine,  the  dedimus  Arundell  v. 
was  directed  to  Sir  R,M.,  he  being  after  the  conusance  made  a  ^br"^^'*'c^ 
knight,  who  returned  the  dedimm  with  his  name  and  title;  and  j^'^j  ,j^ 
tliis  was  assigned  for  error,  that  the  person  who  took  the  conu- 
sance was  not  the  same  that  was  empowered  to  take  it :  but  it 
was  not  allowed,  because  it  contradicts  the  record,  which  is,  that 
the  dedimus  was  directed  to  Sir  R,  iltf.,  and  that  Sir  R,  M,,  by 
virtue  thereof,  took  the  conusance. 

If  a  dedimus  be  awarded  to  two,  and  one  only  take  the  conu-  Cro.  Eliz.  240. 
sance  of  the  fine,  this  may  be  assigned  for  error ;  because  where  Yel.  34. 
one  of  the  commissioners  only  certifies  the  conusance,  the  as- 
signment does  not  contradict  the  record.  But  in  this  case,  if 
the  fine  had  afterwards  been  drawn  up  as  a  fine  acknowletlged 
in  court,  there  the  erroneous  conusance  taken  upon  the  dedimus 
shall  not  be  assigned  for  error,  because  it  shall  be  taken  as  a  fine 
acknowledged  in  court  only,  and  no  averment  of  the  party  shall 
be  admitted  to  disprove  the  record. 

If  one  of  my  name  levies  a  fine  of  my  land,  I  may  avoid  this  Co.  Readlng,9. 
fine  by  shewing  the  special  matter;  as  to  say,  that  there  are  two  9j^^^^j^'^^^' 
of  my  name,  one  of  Sale  and  the  other  of  Dale,  and  that  he  of  5oo^e,plT66 
Sale  levied  the  fine,  and  not  I,  who  am  of  Dale ;  for  this  is  con-  u  Co.'iaj. 
sistent  with  the  record,  because  I  still  admit  that  one  of  my  name  S.  C.  where 

levied  the  fine.  '  '  ^^^  court  may 

order  a  vacat 
to  be  entered  on  the  roll,  or  a  re-conveyance  of  the  estate. 

No  man  can  have  a  writ  of  error  to  reverse  a  fine  that  took  5  Co.  39. 
any  estate  by  it.  Tey*s  case. 

One  Parrott  married  A,  who  had  an  estate  of  inheritance  of  a  Herbert  Par- 
considerable  value,  and  whilst  she  was  under  age  he  prevailed  on  rott*s  case, 
her  to  levy  a  fine  with  him  of  those  lands,  the  uses  whereof  were  jy^,"^''*  ^  c'  r 
declared  to  him  and  her  and  the  heirs  of  their  two  bodies,  re-  j^^^  g"*  y^^' 
mainder  to  the  heirs  of  the  survivor;  this  fine  was  taken  in  the  i^  Co.iai. 
country  by  virtue  of  a  dedimus  potestatem  to  Sir  Herbert  Parrott,  Anne  Hun- 
his  father,  and  an  ignorant  carpenter ;  after  which  the  wife  died  S^^^  ^  *^*^ 

without 
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Ro.  Rep.  113,  without  issue,  and  now  her  heir  at  law  prayed  the  relief  of  the 
114.  S.C.  court:  upon  examination  it  did  appear,  that  Sir  Herbert  did 
Mansfield's  examine  the  woman,  whether  she  were  wilHng  to  levy  the  fine, 
case.  I  a  Co.  ^"d  asked  her  husband  and  her  whether  she  were  of  age  or  not, 
1*4.  Warcomb  and  both  answered  that  she  was ;  and  now  her  heir  moved  that 
and  CarfolPs  j^js  fine  might  be  set  aside,  and  a  fine  imposed  upon  the  com- 
^^^^"  missioners  for  this  undue  practice  in  taking  a  fine  of  one  under 

age.  But  all  the  court  agreed  they  could  not  meddle  with  the 
fine ;  but,  if  the  wife  had  been  alive,  and  still  under  age,  they 
might  bring  her  in  by  habeas  corpus,  and  inspect  her,  and  set 
aside  the  fine  upon  motion ;  for  perhaps  the  husband  would  not 
suffer  the  bringing  or  proceeding  in  a  writ  of  error.  And  the 
court  were  of  opinion,  that  it  was  the  duty  of  commissioners  to 
inform  themselves  of  the  party's  age,  and  that  a  voluntary  igno- 
rance would  not  excuse  them ;  and  that  if  a  commissioner  to 
take  a  fine  execute  it  corruptly,  he  may  be  fined  by  the  court ; 
for  in  relation  to  the  fine,  (which  is  the  proper  business  of  this 
court,)  he  is  subject  to  the  censures  of  it,  as  attomies,  4'C*  But 
here  it  did  not  appear,  tliat  Sir  Herbert  Parrott  knew  that  she 
was  under  age,  aiul  therefore  the  court  would  not  fine  him. 
Hutchison's  Husband  and  wife,  the  wife  being  but  sixteen  years  of  age, 

case,  3  Lev.  36.  levied  a  fine,  which  was  taken  by  virtue  of  a  d^dhnus,  and  they 
being  brought  into  the  court  of  C.  B.  by  complaint  of  the  re- 
mainder-man, a  vacat  was  entered  of  the  fine  quoad  the  woman, 
and  the  court  directed  the  remainder-man  to  prosecute  an  in- 
formation against  him  who  took  the  caption  of  the  fine. 
Eq.  Cas.  Abr.        A,  having  inveigled  his  wife  to  levy  a  fine  of  her  land  to  him 
*"^5*T^^**^^^"  w^^"  she  lay  on  her  death-bed,  pretending,  as  was  suggested,  he 
an      urner.      ^,^^  ^^  have  it  only  for  his  life ;  a  dedimus  was  sent  into  the  country 
to  take  the  fine,  and  the  caption  was  taken  the  very  day  she  died ; 
and  because  the  fine  would  not  have  stood,  the  party  being  dead 
before  the  king's  silver  was  paid,  the  writ  of  covenant  was  rased 
in  the  teste,  and  made  to  bear  date  ten  days  backward,  and  all 
the  other  parts  of  the  fine  were  rased  likewise,  and  made  to 
correspond  with  it,   and  the  king's  silver  was  paid,  and  so  all 
appeared  on  the  record  to  have  been  done  before  the  death  of 
the  woman :  on  a  bill  brought  in  the  court  of  Chancery  to  have 
the  fine  set  aside,  or  to  have  a  re-conveyance,  it  was  holden  by 
die  court,  that  though  Chancery  has  a  power  to  relieve  as  much 
See  ace,  against  a  fine  obtained  by  fraud  or  practice,  as  any  other  kind 

X  Vem.ao5.     of  conveyance,  yet  that  such  relief  was  not  by  decreeing  a  vacat 
6  8*"**Atk'     ®^  ^^  fiiiQ,  but  by  ordering  a  re-conveyance;  but  for  any  error 
381.*  390.    *      ^^  ^^  ^^^y  o^  irregularity  or  ill  practice  in  the  commissioners, 
it  was  a  matter  properly  cognisable  in  that  court  where  the  fine 
was  levied,  and  for  which  tliat  court  may  vacate  the  fine ;  but 
there  being  no  proof  of  fraud  or  practice  in  this  case,  the  bill  was 
dismissed. 
TlA  Abr.  7^4.        The  manner  of  reversing  fines  differs  from  the  method  observed 
^  B«id.  ^^'  ^'    ^^  reversing  other  judgments ;  for  in  all  other  cases,  where  the  suit 
Dyer,  89!^'       ^  adversary,  the  record  itself  is  removed;  but  in  case  of  a  fine  the 
Ro.  Abr.  753.    transcript  only  is  removed ;  for  where  the  suit  is  adversary,  the 

record 


B.R. 


3  SiA^y. 
a. 
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record  iteelf  w  transmitted,  that  it  may  be  a  precedent  in  like  Co.  Reading, 
cases;  but  fines  are  only  a  more  solemn  acknowledgment  or  i».   Salk. 337. 
contract  of  the  parties ;  and  therefore  are  no  memorials  of  the  ^'  >yh»ch  last 
law,  and  need  only  be  affirmed  or  vacated;  if  the  former,  the  ^^,^^^t^ 

'  '  c     \        \  !_•  rT"»T>  CfTOr  COTOIU 

contract  stands  as  it  was;  if  the  latter,  the  justices  of  13.  H.  may  vobit  lies  upon 
send  for  the  fine  itself  and  reverse  it,  or  they  may  send  a  writ  to  an  affirmance 
the  treasurer  and  chamberlain  to  take  it  off  the  file.     Besides,  Sf  !L^"^  *" 
should  the  record  itself  be  removed  and  affirmed,  it  could  not 
be  engrossed  for  want  of  a  chirographcr  in  B.  R.  and  for  this 
reason,  my  Lord  Coke  says,  a  fine  levied  in  B.  R.  is  voidable  by 
writ  of  error. 

If  there  be  tenant  for  life,  remainder  to  an  infant  in  fee,  and  Leon.  115 
they  two  join  in  a  fine,   the  infant  may  bring  a  writ  of  error  i'^^J-  »*" 
and  reverse  the  fine  as  to  himself,  but  it  shall  stand  good  as  *  ^^^' 
to  the  tenant  for  life ;  for  the  disability  of  the  infant  shall  not 
render  the  contract  of  the  tenant  for  life,  who  was  of  full  age, 

ineffectual,  (a)  (a)  [But  it 

hath  been  ad- 
judged in  a  later  case,  that  although  a  fine  may  be  reverted  aft  to  part  of  the  land,  and  remain 
good  as  to  the  residue,  yet  that  it  cannot  be  reversed  in  toto  as  to  one  person,  and  remain 
good  in  toto  as  to  another.     Zouch  v.  Thompson,  i  Ld.  Raym.  179.] 

If  an  infant  brings  a  writ  of  error  to  reverse  a  fine  for  his  Ro.Abr.  788. 
nonage,  and  his  nonage,  after  inspection,  is  recorded  by  the 
court ;  but  before  the  fine  reversed  he  levies  aiwther  fine  to  an- 
other ;  this  Second  fine  shall  hinder  him  from  reversing  the  first, 
because  the  second  having  entirely  barred  him  of  any  right  to 
the  land,  must  also  deprive  him  of  all  remedies  which  could 
restore  him  to  the  land. 

But,  if  tenant  in  tail  levies  an  erroneous  fine  with  proclama-  Ro.  Abr.  788. 
tions,  and  then  levies  a  second  fine,  which  is  also  erroneons, 
and  dies ;  if  the  issue  in  tail  brings  a  writ  of  error  to  reverse  the 
first  fine,  the  defendant  may  plead  in  bar  the  second ;  for  though 
there  be  error  in  the  second,  yet,  till  that  appears  judicially  td 
the  court,  it  must  be  looked  upon  as  a  fine  duly  levied,  and, 
consequentiy,  a  bar  to  the  plaintiff,  because  while  the  second 
stands  in  force  he  cannot  have  the  land.  But,  if  in  this  case  the 
plaintiff  brings  a  writ  of  error  to  reverse  the  second  fine,  and  the 
defendant  pleads  in  bar  the  first  fine,  the  plaintiff  may  reply  upon 
the  first  writ  of  error,  that  the  second  fine  was  erroneous ;  and 
upon  the  second  writ,  that  the  first  fine  was  erroneous,  and  so 
be  relieved  against  both  ;  for  here  the  examination  of  both  fines 
comes  judicially  before  the  court,  and  if  there  appears  any  error, 
the  court  will  set  them  aside,  and  not  suffer  them  to  stand  in  the 
way  of  the  plaintiff's  right 

But  in  a  writ  of  error  to  reverse  a  fine,  the  defendant  cannot  Raym.  461. 
plead  the  same  fine  now  endeavoured  to  be  reversed  and  five  ^^^'  3SS' 
years  in  bar  of  the  writ  of  error,  no  more  than  in  a  writ  of  *  j  ^j  'fg,^^* 
error  to  reverse  an  outlawry  can  that  outlawry  be  pleaded  in  bar  q^q,  j^  333^ 
of  the  writ  of  error,  guia  nan  valet  exceptk)  isthts  reiy  cujusj^tUur  R0.Rcp.36* 
dissohdio.  aBuls.a44. 

a  iVist.  5 1«.    Ld.  Raym.  1 79. 

If 
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Cro.Car.415.        If  one  that  is  sheriff  of  a  county  levies  a  fine,  and  the  writ  of 
Ro.Abr.  797.    covenant  is  directed  to  the  coroner,   this  is  no  error,  but  the 

proper  method,  in  order  to  prevent  partiality. 
Cro.  Ja.  77.  A  writ  of  covenant  to  levy  a  fine  ran  thus,  Prctc^  A,  quod  tcneat 

Ro.Abr.  794.  cnrvoentionem  de  octo  messicag\  diiohus  toftis^  decein  gardinis,  and 
the  dedirmis  potestatem  was  pursuant  to  the  writ  of  covenant,  but 
\\\eprcec\  which  was  drawn  up  with  the  concord,  was  de  diiobus 
messuag^  pro  duohus  tqftis  ,•  but  this  was  no  error,  because  where 
the  concord  was  pursuant  to  the  dedimiis  and  the  writ  of  cove- 
nant, the  praecipe,  which  seems  to  be  but  a  copy  of  the  writ  of 
covenant  on  paper,  is  more  than  is  needful,  and  therefore  no 
material  error. 
Cro.  Ja.  77,  If  the  commissioners  upon  a  dedimus  return  thus,  exeaitio  isiius 

78.   Ro.Abr.    commissionis  patct  in  quodam  panello  huic  commission^   amicx\ 
^9^*  where  the  usual  form  is  in  quadam  schedidd ,-  yet  this  is  no  error 

to  avoid  the  fine,  for  whatever  return  certifies  the  conusance  to 
be  duly  taken  by  the  commissioners  is  sufficient ;  and  therefore, 
if  the  commissioners  certify  the  conusance  under  their  seals, 
without  any  words,  it  is  well  enough.    So,  if  tlie  return  had  been 
made  thus,  execiUio  patet  in  hdc  annexd. 
Dyer,ai6.    ^        If  a  fine  be  levied,  but  the  proclamations  thereon  be  not  duly 
Abr  0^8^  ^^  ^  ^^  regularly  made,  the  writ  of  error  shall  reverse  only  the  pro- 
clamations ;  for  where  the  proclamations  are  not  all  of  them,  or 
not  duly,  made,  it  is  altogether  the  same  as  if  they  had  never 
been  made,  and  then  the  fine  remains  good  at  common  law  to 
work  a  discontinuance. 
Salk.339.  Xhe  court  will  not  reverse  a  fine  without  a  scire  facias  re- 

turned against  the  tertenants;  for  the  conustH?s  are  but  nominal 
persons ;  and  though  it  was  otherwise  in  the  precedent  in   Co, 
Ent,  and  Hern^s  Plead.  375.,  and  the  law  perhaps  does  not  strictly 
require  it,  yet  the  course  of  the  court  does. 
Cro.Eliz.  471.       Fines  may  be  avoided  where  they  are  obtained  by  fraud,  covin 
[Doubts  were    or  disceit,  though  there  be  no  error  in  the  process ;  and  that  may 
soonafter the    ^^  ^^"^  cither  by  writ  of  disceit  or  averment  setting  forth  the 
Restoration,      ^aud  or  covin, 
respecting  the 

power  of  parliament  to  set  aside  a  fine  obtained  by  force  and  fraud.  Lords'  Journals,  vol.  11. 
.191.209.  laCar.  a.  Comm.  Journ.  vol.  8.  p.  344.  13  &  14  Car.  a.  0.27,  Cruise  ou 
ines,  347.] 


I 


F.N.  B.  98.  a.        Thus,  if  a  fine  be  levied  of  land  in  ancient  demesne,  the  lord 

Moore,  6.         shall  have  a  writ  of  disceit  against  the  conusor  and  the  tenant, 

tI!!  rtcl;       and  by  that  avoid  the  fine. 
The  reason  •' 

why  fines  of  ancient  demesne  lands  must  be  levied  in  the  lord's  court  is,  because  those  lands 

were  not  originally  within  the  jurisdiction  of  the  courts  of  Westminster  ;  and  this  privilege 

the  tenants  enjoy,  not  to  be  called  from  the  business  of  the  plough  by  any  foreign  litigation. 

But  for  this  vide  4  Edw.  3.  4.     Keilw.  43.    Ro.  Abr.  775.    F.  N.  B.  98.  a.    Leon.  290.    Cro. 

Eliz.471.    Bro. tit. Fines,  1 01.     9  H.  7.  12.    Salk.339. 

3  Co.  80.  a.  If  a  fine  be  levied  to  secret  uses  to  deceive  a  purchaser,  and 

Plow.  49.  b.      the  conusee  plead  the  fine  in  bar,  the  purchaser  may  aver  the 

fraud  in  avoidance  of  the  fine  by  27  Eliz.  c.  4.  and  such  averment 

is 
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is  not  contrary  to  the  record,  because  it  admits  the  fine,  but  sets 
it  aside  for  the  covin  and  fraud  in  obtaining  it. 

So,  if  a  fine  be  levied  upon  a  usurious  contract,  it  may  be  3  Co.  80. 
avoided  by  averment  by  1 3  Eliz.  c.  8.  because  being  levied  for 
ends  the  law  has  prohibited,  will  not  encourage  any  evasion  out 
of  the  act,  nor  suffer  such  usurious  contracts  to  be  supported  by 
the  solemn  acts  of  the  courts  of  justice  against  tlie  intention  of 
the  statute. 

[By  statute  23  Eliz.  c.  3.  §  2.  «  No  fine  sliall  be  reversed  for 
"  false  or  incongruous  Latin,  razure,  interlining,  mis-entering  of 
"  any  warrant  of  attorney,  or  of  any  proclamation,  mis-return- 
"  ing  or  not  returning  of  the  sheriff,  or  other  want  of  form  in 
"  words  and  not  in  matter  of  substance." 

By  statute  10  &  1 1  W.  3.  c.  14.  a  writ  of  error  to  reverse  a 
fine  must  be  brought  and  prosecuted  with  effect  within  20  years 
after  the  fine  levied. 

A  writ  of  error  can  only  be  brought  to  reverse  a  judgment  in  a  Co.Litt.288.b. 
court  of  record ;  for  to  amend  errors  in  a  base  court,  which  is 
not  of  record,  a  writ  of  false  judgment  lies,  returnable  in  the 
court  of  Common  Pleas. 

A  writ  of  error,  properly  speaking,   is  a  proceeding  in  the  F.  N.  B.  «i. 
nature  of  an  appeal ;  it  is  therefore  usually  brought  to  reverse  a  9  Vin.  Abr. 
fine  in  the  court  of  King's  Bench,  that  court  having  an  appellant  ^^^' 
jurisdiction  over  the  court  of  Common  Pleas.     But,   where  the 
error  assigned  in  the  judgment  doth  not  arise  from  any  fault  in 
the  court,  but  from  some  defect  in  the  execution  of  the  process, 
or  from  some  matter  of  fact,  the  writ  of  error  must  be  brought 
in  the  same  court  where  the  judgment  was  given ;  in  cases  of 
this  kind,  therefore,  in  the  court  of  Common  Pleas. 

During  the  term  in  which  a  judicial  act  is  done,   the  record  Co.Litt26c.a. 
may  be  amended  or  invalidated  without  a  writ  of  error ;  because,  ^  ®'-  ^^^' 
daring  the  term,  the  record  is  in  the  breast  of  the  court,  and  the  ^°^* 
rolls  are  alterable  at  the  discretion  of  the  judges.    And  now  the 
courts  of  justice  will  allow  amendments  to  be  made  at  rny  time 
while  the  suit  is  depending,  notwithstanding  the  record  be  made 
up,  and  the  term  be  past ;  for  they  consider  the  proceedings  as 
inferi  until  the  judgment  is  given. 

As  to  the  amendment  of  fines,  the  court  of  Common  Pleas  {a)  Bohun's 
has  frequently  permitted  it,  where  any  palpable  mistake  or  mis-  case,  5  Co.  43, 
prision  has  been  made  by  the  officers  of  the  court,  in  the  entry  ^^^^  D^wlnig's 
of  the  king's  silver  (a),  the  proclamations  {b\  or  the  description  (c)  i  Ld.  Raym. 
of  the  lands  (c) ;  and  this  even  after  error  brought  upon  the  very  209.    Pig. 
point.]  Recov.  ai8. 

Cas.  of  Pr.52. 
Barnes,  ai6.  Z4.    3  Wils.  58. 

II The  deed  of  uses  is  the  measure  by  which  juries  usually  go  i  Ld.  Raym. 
in  ascertaining  the  description  of  the  estates  whereof  a  fine  is  ^°^*  ■♦  ^*""j* 
levied;  and  the  courts  are  in  the  habit  of  directing  the  fine  to  *^^*i  Marsh.* 
be  amended  as  to  the  parcels  by  such  deed,   though  it  be  of  a  452.  S.  C. 
later  date  than  the  i^nQ^  as  is  generally  the  case,  where  it  is  to  ^  Taunt.  276, 
declare  the  uses. 

Vol.  III.  X  X  .  Where 
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Whbre  from  the  length  of  time  which  had  elapsed  it  had 
become  impossible  to  swear  that  certain  out-lying  parcels,  situated 
in  a  different  parish  from  the  rest  of  the  estate  were  intended  to 
pass  by  the  fine,  the  court  permitted  the  name  of  that  parish  to 
be  inserted  in  the  fine,  upon  seeing  that  the  whole  was  comprized 
in  the  deed  of  uses. 

Though  the  deed  of  uses  do  not  itself  immediately  ascertain 
the  parcels  intended  to  pass  by  the  fine,  yet,  if  it  refer  to  another 
instrument  through  which  they  can  be  ascertained,  the  court  will 
permit  the  insertion  of  any  parts  that  may  appear  to  be  omitted. 

Though  the  deed  of  uses  describe  the  land  as  being  in  a  parish 
in  which  it  is  not,  yet  if  it  be  clear  from  the  other  parts  of  the 
description  of  the  land  that  it  was  intended  to  pass,  the  fine  will 
l)e  amended  by  inserting  the  name  of  the  proper  parish. 

Shelly  V.John-  And  where  two  fines  of  different  shares  in  the  same  lands 
son,  I  M^«h.  grated  them  to  be  situated  in  "  the  parish  of  A,**  instead  of  "  J:* 
Gnrnck^id,  ^'  ^^^^^  being  no  such  parish ;  the  court  permitted  them  to  be 
amended ;  the  deed  to  lead  the  uses  of  the  first  fine  being  correct ; 
though  that  of  the  last  had  the  same  mistake  widi  the  fines. 

Though  the  deed  of  uses  had  been  lost,  yet  a  fine  of  premises 
described  as  being  in  "  the  town  of  Kingston  upon  Hull,"  was 
amended  by  prefixing  the  words  "  the  lordship  of  Myton  in  the 
county  of,"  upon  an  affidavit  that  they  had  been  so  described  in 
the  deed. 

It  is  said,  that  a  fine  will  not  pass  a  greater  number  of  acres 
than  are  contained  in  the  writ  and  concord,  although  the  deed  of 
uses  mentions  more;  for  the  fine  is  the  foundation  of  the  estate, 
and  the  estate  ought  to  rise  out  of  it. 

There  are  cases  howeier  to  the  contrary.  In  6  Co,  67.  it  is 
stated  to  have  been  adjudged  in  Sir  Mm  Bi-uyii^s  case^  in  the 
begintiing  of  the  reign  of  Elizabeth,  that  in  a  common  recovery 
(which  is  had  by  agreement  and  consent  of  the  parties)  of  acres 
of  land,  they  shall  be  accounted  according  to  the  customary  and 
usual  measure  of  the  country,  and  not  according  to  the  statute  de 
tern's  mensnra?idisf  33  E.  i.  In  12  Vin.  Aor,  tit.  Evidence 
(T,  b,  82.)  there  is  this  passage:  "  On  trial  in  the  North, 
whether  lands  were  comprized  m  a  common  recovery  or  not ; 
being,  as  described,  but  28  acres,  yet  the  fact  was  they  were 
120  acres;  yet  bene,  because  the  intent  of  the  party  is  what  is  to 
govern  in  these  cases,  and  tliese  28  acres  shall  not  go  according 
to  statute,  but  the  estimation  of  the  parties.  Per  King  Chan, 
Tr,  Vac,  1727.  And  in  Eyton  r.  Eyton,  i  Br,  P.C,  151.  it  was 
argued  on  the  part  of  the  defendant  (and  the  argument  seems 
to  have  prevailed)  that  the  deed  of  uses,  and  not  the  fine  and 
recovery,  was  the  measure  by  which  the  jury  are  governed. 
From  the  above  cases,  we  may  collect,  that  the  rule  now  is  to 
tfal  that  the""  ^^^^^^^^  ^^^  recovery  by  the  deed  of  uses,  when  the  lands  are 
lands  should  described  in  it  by  name,  or  it  was  evidently  the  intention  of  the 
be  included  in  parties  to  comprehend  them,  (a) 
it,  either  by  special  designation,  or  by  general  words.    Pearson  v.  Broughman,  i  H.  Bl.  73. 

An 
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Gladvryn  y. 
Brown, 
»  Taunt.  I. 


Gill  V.  Yeates, 
4  Taunt.  708. 


Lambe  v.  Rea- 
ston,  a. 
5  Taunt.  207. 
I  Marsh.  23. 
S.C. 


468.  s.  c. 

Frost  V.  Hales, 
2  Marsh.  391. 


Jenk.  Cent 
254- 


I  Prest.  Con 
vey.  272. 


Id.  473, 


(  H)  Oforoneous  F'mes^  and  Manner  of  reversing  them.  675 

An  aflidavit  is  required  of  the  intention  to  include  the  parcels,  Wheeler  v. 

which  arc  omitted  out  of  the  fine,  8fc.  unless  there  be  a  manift^st  Heseltine, 

intention  disclosed  by  the  deed  to  include  the  parcels  in  question.  ^^^  ^"^^* 

Under  such  circumstances  of  intention  it  would  seem  the  affidavit  Rg^Ve  17.^^^ 

will  be  dispensed  with,  when  by  reason  of  the  death  of  the  parties  (a)  Mi'lbanke 

it  cannot  be  made,  (a)     At  least  an  affidavit  of  the  belief  of  an  v.  Jolliffe,  uL 

intention  to  comprize  the  parcels  will  be  sufficient.  -J^^* !"  ''^'"* 

*  '  Lo^t^m  V. 

Pullen,  Biirnes,  ii. 

In  one  case  the  court  hesitated  to  allow  the  number  of  acres  Stone  v. 
in  a  fine  to  be  increased,  upon  the  mere  circumstance  that  the  Ashby, 
quantity  in  tlie  deed  of  uses  was  greater  than  in  the  fine,  it  not  ^  Taunt.  616. 
being  sought  to  insert  additional  parcels  omitted  to  be  specified, 
and  passing  only  by  the  general  words,  but  all  the  closes  being 
enumerated  in  the  deed,  and  the  quantity  only  under-stated  in 
the  fine. 

It  has  been  holden,  that  in  a  fine  levied  by  husband  and  wife,  Powell  v. 
the  number  of  acres  cannot  be  increased  where  the  deed  of  uses  Peach,  aBI. 
is  general.     The  reason  assigned  by  De  Grey  C,  J,  was,  that  the  ^^^'  ^*°** 
wife  is  not  examined  to  the  deed  as  she  is  to  the  fine  (a),  all  the  («)  Q«-  This 
parcels  in  which  should  be  distinctly  named  to  her.     But  Black-  ""^^^son. 
stone  J,  thought  the  deed  of  uses  had  always  been  allowed  as 
sufficient  evidence  of  the  intention  of  the  parties,  even  in  the 
case  of  feme-coverts ;  and  he  referred  to  Loggins  v.  RatvlinSf 
Barnes,  21.  and  Craghill  v.  Pattinson,  Id.  24.     He  concurred 
with  the  rest  of  the  court  in  refusing  the  amendment,  because 
he  considered  the  attempt  to  increase  the  number  of  acres  by 
subsequent  viva  voce  evidence  as  an  inlet  to  fraud.     In  a  late  case  Alexander  v. 
of  a  recovery  suffi?red  by  husband  and  wife,  where  the  several  Hantbrd, 
closes  were  all  mentioned  in  the  deed  and  recovery,   but  were  ^  Taunt.  734. 
stated  to  be  of  less  quantities,  than  from  a  subsequent  admeasure- 
ment they  were  found  actually  to  be,  the  additional  number  was 
allowed  to  be  inserted,   though  there  were  no  general  words  to 
aid  the  amendment.     And  upon  this  occasion  the  case  of  Powel 
V.  Peach,  was  cited  as  an  authority  for  the  amendment. 

Where  a  fine  was  passed  of  thirty  acres  of  land,  twelve  acres  Bartrara  v. 
of  meadow,   and  twenty-five  acres  of  pasture;  but  the  deed  of  Towne, 
uses  conveyed  a  close,  without  describing  its  quality,  but  which  ^Jr^^u^\ 
was  pasture  containing  twenty-five  acres  and  a  fraction,  and  §.  c.     *  ^^  ' 
another  close  described  as  meadow  containing  nine  acres  and  a 
fraction,  so  that  the  entire  quantity  of  the  estate  was  in  fact 
greater  by  five  acres  and  a  fraction,  than  the  quantity  comprized 
in  the  fine  under  the  name  of  land,  and  the  quantity  which  in 
fact  was  pasture  was  greater  by  a  fraction  than  the  quantity  com- 
prized in  the  fine  under  that  name ;  the'court  refused  to  amend 
the  fine  by  increasing  the  quantity  of  each  species  of  land,  so  as  to 
make  each  cover  the  whole  quantity  intended  to  be  conveyed. 

Where  the  deed  of  uses  purported  to  convey  lands  situated  in  Cotterel  v. 
the  parishes  of  S.  &  S.,  in  the  island  of  2^.,  and  the  fine  com-  Franklin, 
prized  lands  in  S,  &  S,  in  the  island  of  i^. ;  though  there  was  an  ^  '^^""^-  '^^* 
affidavit  that  these  lands  were  in  the  parish  of  F,  in  the  same 
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Blake  v.Pooly, 
5  Taunt.  634. 


Phillips  V. 
Jones,  3  Bos. 
&  Pull.  363. 
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island,  the  court  refused  to  amend  the  fine  by  inserting  the  parisli 
ofF. 

But  a  fine  of  lands  in  the  parish  of  F.  which  is  no  parish,  but 
the  popular  name  of  a  district  containing  two  parishes,  viz,  F. 
St.  M,  &  F.  SL  N,,  was  amended  by  substituting  these  two 
parishes  by  name.  The  description  was  the  same  in  the  deed  of 
uses  as  in  the  fine. 

If  one  of  the  deeds  of  uses,  viz.  the  lease,  contain  the  word 
"  tithes,"  but  it  be  omitted  in  the  other  deed,  viz.  the  release, 
the  court  will  not  amend  the  writ  of  entry  by  inserting  that  word, 
though  the  release  has  the  words,  "  and  also  all  houses,  ways, 
"  Sfc,  hereditaments  and  appurtenances  whatsoever  to  the  said 
"  messuages,  lands,  Sfc,  belonging  or  in  anywise  appertaining  ;*' 
for  the  lease  does  not  convey  all  the  hereditaments  described  in 
the  lease,  but  only  the  hereditament  belonging  to  the  messuages 
and  lands  before  described  in  the  release  itself;  and  tithes  are 
not  hereditaments  belonging  to  land,  but  are  a  separate  subject 
of  tenure,  and  must  be  holden  by  a  different  title. 


Vide  Corden 
V.  Coclough, 

aN.R.43i- 

Dowjie  V. 

Reeve,  4^.578. 

Garle  v. 

Mason, 

a  Marsh.  194.  Ross  v.  Worge,  id.  195. 


Fawcett  v. 

Lowe, 

6  Taunt.  43a. 


Heath  v.  Sir  I. 
E.  VVilmot. 
a  Bl.  Rep.  788. 
Gill  V.  Yeates, 
4  Taunt.  708. 
Dixon  V.  Law- 
son,  2  Bl.  Rep. 
816.  («}  Grey 
V.  Wainwright, 
I  Marsh.  678. 
F^x  parte 
Motley,  a  Bos. 
&  Pull. 455. 

(a)  Gage's 
case,  5  Co.  45. 
b.    (A)  Lord 
Pembroke  V. 
Lord  Jefli*ies, 
iSalk.  5a.    a 

Lindsay  v. 
Gray,  a  Bl. 
Rep.  1013. 


Seymour  v. 

Barker, 

aTaimt.  198. 

Moor  V. 

Sharpe, 

5  Taunt.  631. 


The  deed  of  uses  is  not  a  sufficient  authority  upon  which  to 
make  an  amendment  without  an  affidavit  connecting  it  with  the 
fine,  stating  that  it  is  the  deed  in  pursuance  of  which  the  fine 
was  levied.  II 

Wliere  a  fine  is  recorded  of  one  term,  the  court  will  not  alter 
it,  and  make  it  a  fine  of  another.  ||  Nor  will  it  transfer  a  writ  of 
covenant  from  one  county  to  another,  nor  transpose  parishes 
from  one  county  to  another. 

The  court  has  refused  to  allow  a  change  of  the  christian 
names  of  the  parties,  where  no  deed  of  uses  nad  been  executed ; 
and  where  there  was  a  deed  to  warrant  the  amendment  {a),  it 
reluctantly  assented  to  it. 

An  alteration  in  the  surnantes  of  the  deforciants  it  has  peremp- 
torily refused,  though  it  was  sworn  that  a  wrong  name  was  in- 
serted by  mistake.  |j 

[The  judges  have,  in  some  instances  (a),  directed  the  original 
writ  upon  which  a  fine  has  been  levied  to  be  amended  ;  but  the 
})r()pricty  of  such  amendments  seems,  from  some  modern  deter- 
minations (6),  to  be  extremely  doubtful. 
Ld.  Raym.  1066.    But  they  ar«  still  in  the  habit  of  allowing  them. 

In  one  case,  the  Court  of  Common  Pleas  refused  to  amend 
the  return  of  a  writ  of  covenant  on  which  a  fine  had  been  levied, 
because  the  deed  of  uses  was  suspicious,  the  fine  having  been 
tfiken  from  a  dying  woman.  But  Sir  fVm.  Blackstone  observes, 
that  the  court  gave  no  opinion  as  to  the  propriety  of  such  an 
amendment  in  a  fair  case.] 

.  II  It  not  being  allowed  to  combine  two  operations  in  one  fine, 
\vhere  certain  lands  in  possession,  and  others  in  reversion  were 
included  in  the  same  fine,  the  court  permitted  it  to  be  amended 
injieri  by  striking  out  the  last.  |J 

[By 
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[By  die  statute  23  Eliz.  c.  3.  }  10.  it  is  enacted,  That  no  fine 
levied  before  that  act,  which  shall  be  exemplified  under  the  great 
seal,  shall,  after  such  exemplification,  be  in  anywise  amended. 
And  by  the  statute  27  Eliz.  c.  9.  §  10.  no  fine  levied  before  that 
act,  which  shall  be  exemplified  under  any  judicial  seal  of  any 
of  the  shires  of  JVales,  or  the  town  or  county  oi  Haverfordwest^ 
or  under  the  seal  of  any  of  the  counties  palatine,  shall,  after 
such  exemplification,  be  in  anywise  amended.] 
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A   RECOVERY,  in  a  large  sense,  is  a  restitution  to  a  former  a  Inst.  75.4a9' 

right  by  solemn  judgment;   and  judgments,  whether  ob-  ^^"''•^£P*j^ 
tained  after  a  real  defence  made  by  the  tenant  to  the  writ,  or  ^J'  ^[^^  '  .' 
whether  pronounced  upon  his  default  or  feint  plea,  had  the  same  ticularly 
efficacy  and  force  to  bind  the  right  of  the  land  in  question.    This  Cruue  on  Re- 
was  the  notion  of  the  common  law  ;  and  hence  men  took  an  op-  covenes. 
portunity  of  making  use  of  the  decisions  of  the  court  to  their  wiiiea,  45a. 
own  advantage,  and  to  the  prejudice  of  others,  who,  though  in 
some  cases  strangers  to  the  action,  yet  were  interested  in  the  land 
for  which  it  was  brought. 

For  whilst  these  recoveries  were  governed  by  the  strict  rules  ^i^  Co.  Litt. 
of  the  common  law,  particular  tenants,  as  tenant  in  dower,  ^°^'  ^^^'  ^°9« 
curtesy,  in  tail  after  possibility  of  issue  extinct,  and  for  life  Bro.69.F.N^. 
only;  also,  those  who  had  made  leases  for  years,  and  those  468.  Plow. 57. 
whose  wives  were  entitled  to  dower,  often  took  advantage  of  them,  («)  AsWestm. 
and  by  selling  the  lands,  and  suffering  their  purchasers  to  recover  **  k^'  ^"' . 
them,  thereby  defeated  the  right  of  those  in  remainder  or  re-  vision  for  him 
version,  <5r.,  which  were  inconvcniencies  so  great,  that  it  was  in  reversion, 
thought  necessary  to  provide  against  them  by  {a)  positive  laws,      against  the  rc- 

fered  either  by  the  tenant  in  dower,  by  the  curtesy,  or  in  tail,  after  possibility  of  issue  extinct, 
or  for  life;  and  by  c.  4.  of  this  statute,  the  wife  is  secured  as  to  her  dower;  and  the  statutes 
of  Gloucester^  c.  11.,  and  the  7  H.  8.  c.  4.  and  21  H.  8.  c.  15.  have  established  the  right  of 
termors,  and  enabled  them  to  falsify  such  recoveries.     Vide  Doctor  and  Student,  45. 

But  there  is  no  express  provision  made  by  any  statute  to  preserve 
the  interest  of  the  issue  in  tail,  or  of  him  in  reversion,  against 
a  recovery  suffered  by  the  donee ;  yet  it  seems  to  have  been  for 
two  hundred  years  after  the  making  of  the  statute  de  donis,  that 
they  were  protected  by  that  statute;  and  therefore  we  find  no 
express  resolution,  where  such  recovery  was  allowed  to  bar  the 
issue  in  tail,  or  those  in  remainder  or  reversion,  till  the  reigu* 
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(a)  Thus  in  the  of  Ed.  4.  and  H.  7.,  though  in  some  cases  the  donee  in  tail  waj 
case  of  Octa-     allowed  to  [a)  charge  the  entail,  and  even  to  (h)  bar  it. 

vian  Lombard, 

in  the  44  Ed.  3.  it  was  adjudged,  that  the  donee  in  tail  of  the  gift  of  the  disseisor  may  grant  a 
rent-charge  to  the  disseisee,  in  consideration  of  a  release  of  all  his  right,  and  the  issue  in  tail 
bound  by  the  grant.  Ro.  Abr.342.  Co.  Litt.  343.  10  Co.  37.  Plow.  436.  (A)  A  lineal 
warranty  with  assets  has  been  always  allowed  as  a  sufficient  bar.  a  Inst.  225'  Co.  Litt.  374« 
4  Leon.  13a,  133.  But  the  first  case  we  find  in  which  it  was  attempted  to  bar  the  issue  in 
tail  by  a  recovery,  is  Taltarum^s  case,  which  vide  la  Ed.  4.  f.  19.     Vide  head  of  Estates-tail. 

Co.  Litt.  356.  When  these  recoveries  were  established  as  a  common  convey- 
a.  Co.  15.  ance,  as  the  best  and  securest  way  of  barring  the  issue  in  tail,  and 
Vaugh.  51.  those  in  reversion  or  remainder,  the  tenant  for  life  began  to  apply 
them  once  more  to  the  prejudice  of  those  who  had  the  inherit- 
ance ;  and  though  the  former  statutes  gave  those  who  had  the 
inheritance  a  remedy,  yet  the  provision  made  by  them  being 
tedious  and  expensive,  it  was  thought  proper  to  make  the 
32  H.  8.  c.  31.,  which  declares  such  covinous  recoveries  against 
the  particular  tenants  to  be  void  in  respect  to  him  in  reversion 
or  remainder;  and  though  the  judges  very  reasonably  deter- 
mined recoveries  against  that  act  to  be  not  only  void,  but  a  for- 
feiture of  the  particular  estate,  because  it  was  a  manner  of 
conveyance  as  much  known  at  that  time  as  a  fine  or  feoffment, 
and  therefore  by  parity  of  reason  ought  to  have  the  same  effect 
and  operation;  yet  that  statute  did  not  fully  answer  the  end  for 
which  it  was  made. 
10  Co.  45.  a.  For  if  A.  had  been  tenant  for  life,  and  made  a  lease  for  years 

Co.  Litt.  362..   to  B.y  and  B,  had  made  a  feoffment  in  fee,  if  the  feoffee  had  suf- 
fered a  recovery,  and  vouched  the  tenant  for  life,  this  was  no  void 
recovery  within  the  statute ;  because  A,  the  tenant  for  life  was  not 
seised  at  the  time  of  the  recovery ;  for  the  feoffment  of  the  termor 
was  a  disseisin  to  A,,  and  him  in  reversion  ;  ami  the  statute  makes 
recoveries  of  tenants  for  life  in  possession  only  void  against  them 
to  whom  the  reversion  then  l)elongs. 
Co  15.    Pel-        Yet,  where  tenant  for  life  bargained  and  sold  his  land  in  fee  b^ 
ham*s  case.       indenture  enrolled,  and  the  bargainee  suffered  a  recovery,  and 
S^C?  (*f  And  vouched  the  bargainor ;  this  was  a  void  recovery,  and  a  (c)  for- 
it  has  been        feiture  within  the  32  H.  8.  c.  3 1 . ;  for  though  the  bargain  and  sale 
since  holden,     was  of  the  inheritance,  yet  it  past  only  an  estate  for  life  of  the 
i-'^^ Vr^ ^h"^"^    bargainor,  whicli  was  the  greatest  estate  he  could  lawfully  pass, 
gains  and  sells,  ^"^»  consequently,  the  reversioner  was  not  devested ;  and  there- 
and  suffers  a     fore  the  bargainee  being  a  legal  tenant  for  life  in  possession,  the 
recovery  by       recovery  against  him,  though  with  a  voucher  of  the  bargainor, 
coming  ni  as     ^^g  ^^jj  ^yithin  that  act  against  him  in  reversion,  whose  re- 
though  after-    version  was  not  turned  to  a  right,  as  in  the  former  case  of  a 
wards  he  disseisin, 

should  reverse  that  recovery  for  want  of  an  oi^ginal,  yet  it  is  a  forfeiture  of  his  estate.  Sid.  90. 

But  the  former  defect  was  cured  by  14  Eliz.  c.  8.,  which  de- 
clares all  recoveries  (had  by  agreement  of  the  parties  or  by  covin) 
against  tenant  for  life,  of  any  lands  whereof  be  is  so  seised,  or 
against  any  other  with  voucher  over  of  him,  to  be  void,  as  against 
the  reversioners  and  their  heirs. 

These 
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These  statutes  made  no  provision  for  reversions  or  remainders  lo  Co.  39. 
expectant  on  estates-tail ;  and  therefore  it'  there  be  tenant  for  life,  ^:  45-   Jen- 
remainder  in  tail,  remainder  in  fee,  and  the  tenant  for  life  suffer  co  1.111^162.0. 
a  recovery,  and  vouch  the  remainder-man  in  tail,  who  vouches  «  Co.  60.  b. 
the  common  vouchee;  this  is  so  far  from  being  a  void  recovery  Cro.EUz.  56a. 
within  those  statutes,  that  the  reversion  in  fee  is  actually  barred  Wiseman  and 
by  it;  for  the  intended  recompence,  which  the  remainder-man  in  (,1^^' Cro!^^* 
tail  is  to  have  against  the  common  vouchee,  is  to  go  in  succession,  Eliz.  570. 
as  the  estate-tail  would  have  done ;  and  it  cannot  be  a  covinous  [A.  tenant  for 
recovery  within  the  act,  because  the  remainder-man  in  tail  joined  years,  re- 
in  it,  who  may  at  any  time  suffer  such  a  recovery  to  destroy  the  J^r 'ufe^r^ 
remainder  in  fee.  maindcr  to 

the  first  anil 
other  sons  of  B.  in  tail,  remainder  to  B.  in  tail ;  A.  and  B.  join  in  a  lease  and  release,  to  make 
a  tenant  to  the  prtecipty  and  suffer  a  recover}'.  It  was  holden,  that  the  estate-tail  to  the  sons 
of  B.  was  not  devested  by  the  recovery,  nor  did  A.  and  B.  incur  any  f*»rteiturc  of  their  re- 
spective estates :  whether  A.  had  forfeited  or  not,  it  was  immaterial  to  consider,  as  there  was 
no  one  to  take  advantage  of  it  but  B. ;  and  B.  had  a  remainder  in  tail  sub8e(|uent  to  that 
limited  to  his  sons;  upon  which  the  recovery  might  lawfully  operate;  and  the  recompence  in 
value  could  not  go  to  the  sons,  because  their  estate-tail  preceded  that  of  which  the  recovery 
was  suffered :  such  estate,  therefore,  could  not  be  displaced,  or  in  any  manuer  affected  by  the 
recovery.     Smith  v.  Clifford,  i  T.  R,  738.] 

These  common  recoveries  were  no   sooner  alloweil  by  the  Doct.  &  Stud, 
judges  to  bar  estates-taiJ,  but  men  began  to  improve  them  into  a  sa-    Co.Litt. 
common  way  of  conveyance,  and  to  declare  uses  upon  them,  as  326.  a.  j^^^^- 
upon  fines  and  feoffments.     Hence  it  is,  that  the  statutes,  which  ^*j     ^^  r^^ 
provide  against  any  alienations  or  discontinuances  of  particular  Abr.  295. 
tenants,  provide  at  the  same  time  against  their  recoveries.    Thus  10  Co.  4 j. 
II  H.  7.  c.  20.,  declares  all  recoveries,  as  well  as  other  discon- 
tinuances by  fine  or  feoffment  of  women  tenants  in  tail,  of  the 
gift  of  their  husbands,  or  their  ancestors,  to  be  void.    So,  a  reco- 
very against  husband  and  wife  of  the  inheritance  of  the  wife, 
without  any  voucher,  is  declared  to  be  void  within   32   H.  8. 
c.  28.,  though  the  statute  says,  suffered  or  done  by  the  husband; 
for  this,  like  a  feoffment  by  baron  and  feme,  in  substance  is  the 
act  of  the  baron  only,  and  so  within  the  statute.    But  a  common 
recovery  suffered  by  a  feme  covert,  where  her  husband  joins  with, 
her,  is  good  to  bar  her  and  her  heirs. 

Under  this  head,  we  will  consider, 

(A)  Who  may  suffer  a  Recovery. 

(B)  Of  what  Things  a  Recovery  may  be  suffered,  and 

by  what  Names. 

(C)  What  Estates  and  Interests  may  be  barred  by  a 

common  Recovery :   And  herein  of  the  single 
and  double  Voucher. 

(D)  Of  erroneous  and  void  Recoveries;    who   may 

avoid  them,  and  by  what  Method. 

Xx  4  (A)  Who 
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(A)  Wh6  may  suffer  a  Recovery. 

Buls.  235.  V)C7HEN  recoveries  were  improved  into  a  common  way  of  con- 
aRo.Abr.  ^^    veyance,  it  was  thought  reasonable  that  those,  whom  the 

395'Oo.hitt'  law  had  judged  incapable  to  act  for  their  own  interest,  should 
10  Co."  43.  "ot  b^  bound  by  the  judgment  given  in  recoveries,  though  it  was 
Ro.  Abr.  731.  the  solemn  act  of  the  court ;  for  where  the  defendant  gives  way 
74a-  Sid.3ai,  to  the  judgment,  it  is  as  much  his  voluntary  act  and  convey- 
5aa.  Lev.  142.  ^^^^q^  ^g  jf  },g  j^gj  transferred  the  land  by  liverj',  or  any  other 
Cro.Eliz.  471.  ^ct  in  pais ;  and  therefore  if  an  infant  suffers  a  recover^',  he  may 
Hob.  196.  reverse  it,  as  he  may  a  fine  by  writ  of  error  during  his  minority. 
Cro.  Car.  307.  And  this  was  formerly  taken  for  law,  as  well  where  the  infant 
M  °  I  ^Co  appeared  by  guardian,  as  by  attorney,  or  in  person.  But  now 
43.  &  aRo.  the  distinction  turns  on  this  point,  that  if  an  infant  suffers  a  re- 
Abr.  395.  con^.  covcry  in  person,  it  is  erroneous,  and  he  may  reverse  it  by  writ 
vide  2  Salk.  of  error.  But  even  in  this  case  the  writ  of  error  must  be 
Js'be\nao£  ^^'^"8^^  during  his  minority,  that  his  infancy  may  be  tried  by 
the  a<re  of  the  inspection  of  the  court,  for  at  his  full  age  it  becomes  obli- 
nineteen  gatory  and  unavoidable.     But,  in  some  instances,  the  court  has 

years,  his  admitted  the  infant  to  appear  by  guardian,  and  to  suffer  a  re- 

nexTinre-^^  cover}^,  or  come  in  as  vouchee;  but  this  is  seldom  allowed,  and 
mainder,  and  «nly  upon  emergencies,  when  it  tends  to  liie  improvement  of 
nlso  his  heir,  the  infant's  affairs,  or  when  lands  of  equal  value  liave  been  settled 
"l"[!^*^J?  ^"^     on  him.     And  recoveries  suffered  in  this  manner  have  been  the 

^«rl^^««,M^«  rather  allowed,  because  if  thev  be  to  the  prejudice  of  the  infant, 
men,  anu  ne      ,  t     r      •  •        i-  i-i  -i 

petitioned  the  ne  has  remedy  tor  it  against  his  guardian,  and  may  remiburse 

king  for  leave  himself  out  of  his  pocket,  to  whom  the  law  hath  committed  the 
to  suffer  ft  re.  care  of  him. 
covery,  who 

referred  it  to  the  jndgcs  of  the  Common  Pleas,  before  whom  several  precedents  suffered  by 
infants  on  privy  seals  were  produced ;  but  the  judges,  observing  that  most  of  thein  were  on 
the  petitions  of  tlifir  fathers  on  their  sons  marriage,  and  an  equal  recompence  given,  and  that 
there  was  no  such  consideration  in  this  case,  refused ;  but  for  this  vide  the  above  authorities, 
and  Vern.461.  [Common  recoveries  suffered  by  privy  seal  arc  now  disused,  and  private  acts 
of  parliament  are  universally  substituted  in  their  stead.  Cruise  on  Recov.  184.  For  notwith- 
standing the  precautious  of  the  judges,  recoveries  suffered  in  that  manner  might  be  reversed 
by  writ  of  error.    Cro.  Car.  307.    i  Mod.  48.] 

Sid.  311.  If  an  infant  suffers  a  recovery,  and  appears  by  attorney,  it 

Lev.  142.    Q.    seems  he  may  reverse  it  after  his  full  age;  for  here  it  may  be 
discovered,  whether  he  was  within  age  when  the  recovery  was 
suffered,  because  it  may  be  tried  per  pais^  whether  the  warrant 
of  atlarney  was  made  by  him  when  he  was  an  infant. 
Prrk.  12.  [When,  therefore,  an  infant  is  to  suffer  a  recovery,  he  must 

3  Burr.  1804.    make  a  tenant  to  the  precipe  by  feoffment,  and  give  livery  of 
seisin  in  person,  by  which  means  the  feoffment  is  only  voidable; 
whereas  if  the  infant  appointed  an  attorney  to  give  livery  of  seisin 
for  him,  the  feoffment  would  be  absolutely  void. 
Kv  parte  All  infant  trustee  may  join  in  a  common  recovery,  in  conse- 

Johnson,  qucnce  of  the  statute  7  Ann.  c.  19.,  if  he  is  directed  to  do  so  by 

3  Atk.  559.        jj^g  Q^^^^  ^f  Chancery. 

7  The 
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The  king  cannot  suffer  a  common  recovery,  for  if  he  does,  he  P>g.  74. 
must  either  be  tenant  or  vouchee ;  and  in  Iwth  cases  the  demand-  E     ^  *^ 
ant  must  count  against  him,  which  the  law  does  not  allow.  *       *^  * 

Idiots,  lunaticks,  and  generally  all  persons  of  non-sane  me-  Cruise  on 
mory,  are  disabled  from  suffering  common  recoveries,  as  well  as  Recov.  185. 
IVom  levying  fines ;  though  if  an  idiot  or  lunatick  does  suffer  a 
common  recovery,  and  appears  in  person,  no  averment  can  after- 
wards be  made  that  he  was  an  idiot  or  lunatick.  But,  if  he  ap- 
pears by  attorney,  it  seems  that  such  an  averment  would  be  ad- 
mitted, upon  the  same  principle  that  an  averment  of  infancy  may 
be  made  against  a  warrant  of  attorney,  acknowledged  by  an  in- 
fant for  the  purpose  of  suffering  a  common  recovery,  as  the  fact 
of  idiocy  may  be  tried  by  a  jury  with  as  much  propriety  as  the 
fact  of  infancy. 

In  a  celebrated  case  which  was  lately  determined  by  the  House  Hume  v.  Bur- 
of  Lords  oi  Ireland^  the  majority  of  the  judges  were  of  opinion,  J?"»  ^'"jiseon 
that  the  caption  of  a  warrant  of  attorney,  taken  by  the  chief  jus-  p^nj^  '^^ 
tice  of  the  Court  of  Common  Pleas  for  the  purpose  of  suffering 
a  common  recovery,  was  not  conclusive  evidence  of  the  capacity 
of  the  person  acknowledging  such  a  warrant  of  attorney. 

Although  no  averment  of  idiocy  or  lunacy  can  be  made  against  a  Ves.  403. 
a  recovery,  where  the  parties  appear  in  person,  yet  evidence  of  3  Atk.  313. 
weakness  of  understanding  has  been  admitted  to  invalidate  a  deed  //"^ll*^  ^^^* 
to  make  a  tenant  to  the  prcccipe  for  suffering  a  recovery  ;  and  the  Lent  Assizes 
recovery  has  in  that  manner  been  set  aside.]  1765,  coram 

Sir.I.E.Wil- 
mot.    Cruise  on  Recov.  §  303. 

A  recovery,  as  well  as  a  fine  by  a  feme  covert,  is  good  to  10  Co.  43.  a. 
bar  her ;  because  the  prcccipe  in  the  recovery  answers  the  writ  »  Ro.  Abr. 
of  covenant  in  the  fine  to  bring  her  into  court,  where  the  exa-  ^95- 
mination  (a)  of  the  judges  destroys  the  presumption  of  law,  that  not  m  r  T  b 
this  is  done  by  the  coercion  of  her  husband,  for  then  it  is  pre-  the  examina- 
sumed  they  would  have  refused  her.  tion  that  the 

fine  or  recovery  has  its  efficacy  in  this  case.  The  Court  of  Common  Pleas  cannot  by  the 
consent  of  a  married  woman,  upon  examination,  give  effect  to  her  conveyance  by  lease  and 
release.  Fines  were  always  binding  upon  married  women,  though  it  was  thought  proper  to 
make  them  liable  to  examination  by  st.  18  E.  i.  c.  4.  De  modo  levandi  fines.  Fines  and  re- 
coveries had  their  origin  from  real  suits  for  the  recovery  of  land.  Though  they  are  now 
merely  modes  of  conveyance,  the  forms  are  still  preserved  ;  and  the  principles  are  kept  entire. 
A  title  is  asserted  paramount  to  that  of  the  married  woman.  Upon  a  fine,  the  existence  of 
that  title  is  recognized  by  an  agreement  after  suit;  and,  upon  a  recover}',  by  judgment  of  the 
<;onrt  upon  default  of  the  party.  It  is  upon  technical  principles,  and  under  the  cover  of  these 
forms,  that  she  is  permitted  to  part  with  her  estate,  without  a  direct  violation  of  the  rule  of 
law  denying  her  any  disposing  power.     10  Ves.  587,  588. {| 

(Bj  Of  what  Things  a  Recovery  may  be  suffered,  and 
by  what  Means. 

r  A    COMMON  recovery  may  be  suffered  of  all  things  whereof  Cruise  on 

'^  a  writ  of  covenant  may  be  brought  for  the  purpose  of  levy-  Recov.  i6j. 
ing  a  fine,  as  of  an  honor,  barony,  castle,  messuage,  curtilage, 
land,  meadow,  pasture,  underwood,  warren,  furze,  heath,  moor, 
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SfC.  And  in  general  a  common  recovery  may  be  suffer^  of  any 
thing  whereof  a  writ  of  entry  sur  disseisin,  or  any  other  writ  of 
entry  will  lie. 

In  consequence  of  the  statute  32  Hen.  8.  c.  7.  §  7.,  a  common 
recovery  may  now  be  suffered  of  every  kind  of  ecclesiastical  or 
spiritual  profits,  as  of  tithes,  oblations,  portions,  pensions,  Sfc. 
5  Co.  40.  It  was  determined  in  Dormer*s  case,  that  a  common  recovery 

Poph.  aa.  S.C.  might  be  suffered  of  an  advowson  in  gross,  upon  a  writ  of  entry. 
Mr.  Pigott  says,  that  this  must  be  understood  of  an  advowson 
appendant  to  a  manor,  but  could  not  be  of  an  advowson  in 
gross,  since  the  parson  has  the  freehold ;  and  that  therefore  it 
ought  not  to  be  by  writ  of  entry  en  le  post,  but  by  writ  of  right 
of  advowson. 
Bayley  y.  A  common  recovery  may,  however,  be  suffered  of  an  advow- 

UniverBity  of  gQ^  jn  nrross,  and  a  small  quantity  of  land  on  a  writ  of  entry  sur 
Oxford,  disseisin        '  ^  ^  ^ 

aWil8.ii6.      f^i^seisin. 

Pig.  97.    Vide      A  recovery  may  be  suffered  of  a  rent-charge  issuing  out  of 

Turner  v.         lands ;  but  not  of  an  annuity  which  is  charged  only  on  personal 

Turner,  I  Br      estate. 

Ch.  Rep.  316. 

Pig.  96.  It  is  said  in  Pigot  and  Viner,  that  a  common  recovery  cannot 

18  Vin.Abr.      be  suffered  of  a  fishery,  common  of  pasture,  estovers,  services  to 

»i8.  }yQ  (lone,  nor  of  a  quarry,  a  mine,  or  market,  for  they  are  not  in 

demesne,  but  profit  only.] 
a  Inst.  353.  Recoveries  being  now  settled  as  common  assurances  to  esta- 

Poph.  aa,  a3.    blish  men  in  their  purchases,  arc  very  much  favoured  by  the 
Cown'-46       j"^%^^  ^"^  "®t  compared  to  judgments  in  other  real  actions  or 
Hence  it  is*,       adversary  suits, 
that  though 

the  statute  of  Westminster  a,  c.  5.,  says,  iwn  tint  nisi  trie  brevia  origimUia  for  the  recovery  of 
advowsons;  yet  a  writ  of  entry  in  the  poit.  has  been  admitted  for  an  advowson  in  gross,  be- 
cause this  being  the  original  writ  in  these  common  recoveries,  v.hich  are  suffered  by  the  con- 
sent of  parties,  the  judges  have  allowed  advowsons  as  well  as  rents,  and  other  incorporeal 
inheritances,  to  pass  by  recoveries,  guia  consensus  partiuni  tolUt  errorem  ;  so  it  is  of  commons 
in  gross;  and  if  this  should  not  be  allowed,  tiiere  would  be  no  method  of  barring  the  re- 
mainder or  reversions  depending  upon  estates-tail,  which  the  tenant  in  tail  in  every  other 
case  has  a  power  over.    5  Co.  40.    Dormer's  case. 

a  Ro.  Abr.  If  a  man  be  seised  of  a  reputed  manor,  which  really  is  no 

396.  6  Co.  64.  manor,  and  he  suffer  a  common  recovery  of  this  by  the  name  of 
aKo.Kep.  67.  ^  nianor,  this  is  a  good  recovery  of  the  lands  which  constituted 
S. P. I'iie Cro.  the  reputed  manor;  though  strictly  speaking  there  is  no  manor 
Eliz. 5a4.  707.  recovered;  because  the  law  supports  this,  as  all  other  convey- 
andKeb.591.  ances,  according  to  the  intention  of  the  parties;  for  it  would  be 
691.  cow  .  severe  to  vacate  this  conveyance,  when  the  purchaser  recovered 
the  lands  by  the  assent  of  the  vendor  under  such  a  denomination. 
Sid.  190.  Lev.  So,  if  a  recovery  be  suffered  of  a  manor  with  its  appurtenances, 
^7-  ^^^'^^i-  lands  which  have  been  reputed  parcel  of  the  manor  shall  pass; 
a??*  s\^.  be-  ^^^  ^^  ^^  ^^^  equitable,  quod  voluntas  domini  volcfitis  ran  suam  in 
tween  Thynn  ciHum  transfer  re  rata  habcatur.  And  though  the  recovery  docs 
andThynn;  not  mention  the  lands  reputed  parcel  of  the  manor,  but  only  the 
^"1i"h^^i  ^'^k^  ^^^3"^^'  '^^"^^^^i  yet  this  may  be  supplied  by  the  indenture,  if  that 
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be  of  the  manor  and  all  lands  reputed  parcel  thereof,  though  which  report 

occupied  together  but  two  years.  t^'«  c^^\  >t  w 

•^  said,  thnt 

as  to  Sir  Moylc  Finch's  case,  (which  vide  6  Co.  6^')  all  the  judges  of  England  gave 
their  opinions  under  their  hands,  that  the  lands  in  reputation,  belonging  to  that  manor, 
should  not  pass ;  but  that  Cokcy  after  he  was  made  chief  justice,  got  it  adjudged  otherwise,  and 
so  it  hath  been  holdcn  ever  since ;  and  well  it  was  that  it  was  so  adjudged,  because  many 
settlements  depend  thereon. 

If  a  man  having  a  third  part  of  a  manor,  suffers  a  recovery  of  Cro.Car.  109, 
a  moiety  of  the  manor,  this  is  good  to  pass  his  interest  in  the   ^'o-    Ifham 
third  part ;  for  where  the  words  of  a  conveyance  (which  a  re-  ^'  ^^^^"** 
covery  is  agreed  to  be)  contain  more  than  the  grantor  can  convey, 
it  would  be  an  unreasonable  interpretation  to  make  this  void  and 
entirely  useless,  when  they  are  sufficient  to  convey  so  much  as 
he  might  lawfully  pass.     So,  if  the  recovery  had  been  in  this 
case  of  the  third  })art  of  the  manor,  by  the  name  of  the  moiety, 
part  and  purparty  of  the  manor,   this  had  been  good  for  the 
whole  third  part,  and  not  only  for  a  moiety  of  the  tnird  part. 

In  ejectment  a  special  verdict  was  found,  that  there  was  a  2  Vent.  31, 3a. 
parish  of  Rihton^  and  the  vill  of  Ribton^  but  the  latter  not  of  ^^"^  ;^?|^"  ^'" 
equal  extent  with  the  former ;  and  that  J.  S.  was  seised  of  land  ^Kcb  a??^' 
in  tail  in  the  parish,  but  not  in  the  vill ;  and  bargained  and  sold  Mod.  250.  and 
the  land  in  the  parish  of  Ribton,  with  covenant  to  levy  a  fine,  2  Mod.  233. 
and  suffer  a  recovery  to  the  uses  in  the  deed ;  but  the  fine  and  ^-  ^-   ^  ^p^* 
recovery  were  only  of  the  lands  in  Ribtoii.     The  question  was,  l\x\s  videliuii. 
whether  this  recovery  would  serve  for  the  said  land  in  the  parish   105.    Godb. 
of  Ribtoji,     And  though  it  was  objected,  that  where  a  place  was  440.    Cro. 
named  in  a  record,  and  no  more  said,  it  is  always  intended  a  ^!^^-  *^9-  ^76. 
vill;  and,  consequently,  that  in  this  case,  the  fine  and  recovery  Cro.Ja.c74. 
being  of  lands  in  Ribtoii  shall  pass  only  the  lands  in  the  vill  of  uo.    Mod. 
Ribion ;  and  though  it  was  further  urged,  that  it  was  dangerous  ao6.    a  Mod. 
to  extend  the  recovery  farther  than  the  words  of  the  record,  be-  ^7-    8  Mod. 
cause  the  deed  declares  the  intention  of  the  parties  to  pass  the  \^'  j  q^"  * 
lands  in  the  parish,  inasmuch  as  by  such  construction  no  man  Mod.  78. 
could  tell  what  was  conveyed  by  fines  and  recoveries,  but  must  ^  Keb.  80a. 
for  greater  certainty  have  recourse  to  a  pocket-deed;  yet  the  q ^*  ^'*?'       j 
court,  in  favour  of  common  recoveries,  extended  this  recovery  ^  j^^j     '(^^ 
to  the  lands  in  the  parish  of  Ribtoii ;  and  the  rather  in  this  case.   Stock  v.  Fox, 
because  the  verdict  found,  that  he  that  suffered  the  recovery  which  seems 
had  no  lands  in  the  vill,  and,  consequently,  that  the  recovery  ^S^^"^  ^^}^ 
must   be   void,    if  not  extended    to    the   parish ;    and   though  reco'ncileable 
parishes  are  not  so  ancient  as  vills,  and  therefore  till  lately  were  with  this  di- 
never  inserted  in  writs,  yet  now  they  are,  and  the  law  takes  versity,  that  in 
notice  of  them.  those  cases 

there  were 
lands  upon  which  the  fine  might  operate,  viz.  the  lands  in  the  vill  of  Streety  without  taking  in 
the  parish  o^ Street  to  carry  the  lands  in  JValioiiy  a  vill  of  that  parish;  but  here,  if  those  ill 
the  parish  should  not  pass,  there  were  no  others  to  pass. 

[As  to  what  shall  be  a  sufficient  description  in  a  common  re-  Cowp.346» 
covery,  see  further  the  case  of  Massey  v.  Rice,"] 
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Hob.  »62* 


4  Ro.  Abr. 
395.    Dyer, 
«5Z.    Cro. 
Eliz.  670. 
Moore,  255- 
But  here  we 
must  observe 
a  difference 
between  the 
tenant  in  tail 
and  in  fee- 


(C)  What  Estates  and  Interests  may  be  barred  by  a 
common  Recovery :  And  herein  of  the  Single 
and  Double  Voucher. 

TN  respect  to  estates  tail  and  the  barring  of  them  by  recovery, 
what  is  principally  to  be  regarded  is,  that  there  must  be  a  legal 
tenant  to  the  prcecipe  at  the  time  of  the  writ  purchased,  or  at  the 
return ;  for  since  estates-tail  are  only  barred  on  account  of  the 
intended  recompence  which  is  to  follow  the  descent  of  the  tail, 
where  there  happens  to  be  no  tenant  to  the  pracipe,  the  de- 
mandant can  really  recover  nothing;  and,  consequently,  the 
supposed  tenant  can  have  no  recompence  in  value  against  his 
vouchee,  for  that  is  only  given  against  the  vouchee  in  consider- 
ation of  what  the  tenant  lost. 

As,  if  there  be  tenant  for  life,  the  remainder  in  tail,  the  re- 
mainder in  fee ;  and  the  tenant  for  life,  with  the  remainder  in 
tail,  suffer  a  recovery,  with  voucher  over ;  this  shall  not  bar  the 
remainder  in  tail,  nor  the  remainder  in  fee;  because  the  re- 
mainder-man in  tail  was  not  tenant  to  the  pnpcipe,  and,  con- 
sequently, could  not  have  the  intended  recompence,  because  that 
was  given  in  lieu  of  the  estate  recovered,  which  was  no  greater 
than  the  estate  for  life,  the  tenant  for  life  only  being  legal  tenant 
to  the  prcocipe, 
simple ;  for  if 

tenant  in  fee-simple  be  disseised,  and  af^cr  a  disseisin  suffer  a  common  recoyery,  this  is  good 
by  the  way  of  estoppel  against  the  disseisee,  his  heirs  and  assigns ;  for  they  shall  not  be  ad- 
mitted, against  their  own  act  on  record,  to  vacate  the  recovery ;  nor  can  the  recoveror  have 
any  thing ;  because  the  tenant  to  the  prtscipe  was  out  of  possession,  and,  consequently,  had 
nothing  to  lose.  But,  if  in  this  case  J.  S.  disseise  the  disseisor,  the  recoveror  may  enter  upon 
J.  S.f  because  the  recovery  gave  him  a  ri^ht  against  all  persons,  but  the  first  disseisor,  his 
heirs  or  assigns ;  and  therefore,  since  J.  S.  did  not  claim  irom  the  first  disseisor,  he  could  not 
withstand  the  entry  of  the  recoveror.  But,  where  tenant  in  tail  suffers  a  recovery,  being  out 
of  possession,  this  is  no  bar  nor  estoppel  to  the  issue,  because  the  statute  de  donis  preserve* 
the  entail  for  the  issue  against  all  acts  of  the  ancestor,  and  a  common  recovery  is  allowed  tc 
dock  the  entail  on  account  of  the  intended  recompence,  which  is  wanting  in  this  case;  be- 
cause where  the  tenant  in  tail  is  not  seised  at  the  time  of  the  recoveir  he  can  lose  nothing 
and,  consequently,  can  have  no  recompence  over.  Bull  v^Wyatt,  Cro.  Car.  388.  Ro.  Abr.  tit, 
Estoppell.  (E)  3.  ||  Webb  v.  Nect,  Cr.  El.  ai.  Lord  Say  and  Sele's  case,  10  Mod.  45-.  B"^  ^ht 
recovery  suftered  in  this  case  by  the  tenant  in  tail  is  not  void,  but  only  voidable.  It  is  binding 
on  the  tenant  in  tail  himself;  and  though  not  binding  on  the  issue  by  estoppel,  yet,  till  re- 
gularly avoided  by  them,  it  is  good,  so  as  to  govern  the  l^al  title  to  the  freehold.  Set 
Mr.  Preston* 6  observations  on  this  point  in  his  Practice  of  Conveyancings  voL  i.  p.  86 — ioa.|j 

[On  a  writ  of  error  to  reverse  a  common  recovery,  the  erroi 
assigned  was,  that  the  tenant  to  the  pvfccipe  had  not  acquired  th( 
freehold  until  after  the  teste  of  the  writ  o{  stimmoneas  ad  isoarran 
tizandum^  so  that  he  was  not  seised  of  the  freehold  at  the  returr 
of  the  writ  of  entry :  but  the  court  Iield  it  to  be  sufhcient,  if  h( 
acquires  the  freehold  at  any  time  before  judgment  is  given.  Ant 
if  he  has  it  when  judgment  is  given  (a),  although  the  estate  b( 
afterwards  defeated,  yet  the  recovery  will  be  good. 

Although  a  person  has  acquired  the  freehold  by  disseisin,  ye 

h( 
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568.    I  Ld. 
Raym.  222. 
475.    Carth. 
37a. 
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he  will  be  a  good  tenant  to  the  pracipe ;  and  in  all  cases  where 
the  validity  of  a  common  recovery  is  contested,  the  court  will 
suppose  that  there  was  a  good  tenant  to  the  pracipe^  if  nothing 
appears  to  the  contrary. 

If  a  writ  of  entry  is  brought  against  the  tenant  of  the  free- 
hold and  a  stranger,  the  recovery  will  be  valid  ;  for  the  recom- 
pence  in  value  will  go  to  the  person  who  has  really  lost  the 

estate. 

If  there  are  two  joint-tenants  of  a  manor,  and  a  writ  of 
entry  of  the  whole  manor  is  brought  against  one  of  them,  on 
which  a  common  recovery  is  suffered,  it  will  be  only  good  for 
tlie  moiety  of  the  person  against  whom  the  writ  was  brought ; 
but  as  to  the  other  moiety,  it  will  be  void  for  want  of  a  tenant 
to  the  prcecipe. 

As  it  is  absolutely  necessary  that  the  tenant  to  the  prcccipe 
should  have  an  estate  of  freehold,  it  follows,  that  no  person  who 
has  not  an  estate  of  freehold  can  of  himself  suffer  a  common  re- 
covery, because  he  cannot  convey  a  freehold  to  the  person 
against  whom  the  writ  is  to  be  brought 

It  has  been  long  settleil,  that  a  devise  to  executors  for  pay- 
ment of  debts,  and  until  debts  are  paid,  only  gives  the  executors 
a  chattel  interest  in  lands  thus  devised,  and  therefore  does  not 
prevent  the  disposal  or  descent  of  the  freehold ;  so  that  if  after 
such  a  devise  the  testator  gives  the  same  lands  to  a  person  for 
life,  the  freehold  will  vest  in  such  devisee  immediately  on  the 
death  of  the  testator,  and  he  will  be  enabled  to  make  a  good 
tenant  to  \heprcecipe. 

So,  if  a  testator  gives  his  executors  full  power  to  receive  the 
mesne  profits  of  his  estates  in  a  particular  place  upon  trust  to 
pay  his  debts,  and  afterwards  devises  those  estates  to  a  person 
for  life,  the  freehold  will  become  vested  in  such  devisee  on  the 
death  of  the  devisor,  and  he  may  make  a  good  tenant  to  the 
pracipe. 

As  it  is  necessary,  that  the  person  who  suffers  a  common  re- 
covery should  have  not  only  an  estate  of  freehold  in  the  lands, 
but  also  an  estate  in  possession,  it  followed  that  either  where  the 
lands  are  let  out  on  leases  for  lives,  or  where  there  was  an 
estate  for  life  prior  to  the  estate  of  inheritance,  that  the  persons 
entitled  to  the  inheritance  were  disabled  from  suffering  reco- 
veries of  them.  To  remove  the  disability  in  the  first  instance,  it 
was  usual  for  the  person  who  intended  to  suffer  the  recovery  to 
get  a  conditional  surrender  from  the  lessee  for  life,  in  order  to 
become  seised  of  a  freehold  in  possession,  and  be  thereby  enabled 
to  make  a  good  tenant  to  the  precipe.  But  this  being  productive 
of  several  obvious  inconveniencies,  it  is  enacted  by  stat.  14  G.  2. 
c  20.,  with  a  retrospect  and  conformity  to  the  ancient  law  {a\ 
that  a  good  tenant  to  the  praecipe  may  be  made,  without  the 
surrender  of  such  leases,  or  the  concurrence  of  the  lessees. 
But  estates  for  life,  which  are  prior  to  the  estate  of  which  the 
recovery  is  intended  to  be  suffered,  must  still  be  surrendered  to 
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the  person  against  whom  the  writ  of  entry  is  brought,  this  case 
being  expressly  excepted  in  the  second  section  of  the  statute. 

The  prior  estate  for  life  ought  to  be  surrendered  to  the  person 
who  has  the  remainder  or  reversion  before  he  makes  a  tenant  to 
the  praecipe;  but,  if  the  surrender  is  made  after  the  execution 
of  the  deed,  by  which  the  lands  are  conveyed  to  the  person  who 
is  to  be  tenant  to  the  p7'crcipe,  it  must  then  be  made  to  him, 
otherwise  it  will  be  void ;  because  the  person  who  is  to  suffer 
the  recovery  has  then  no  reversion  in  him  for  the  surrender  to 
operate  upon. 

Common  recoveries  having  been  long  considered  as  common 
assurances  of  lands,  and  in  the  nature  of  conveyances  by  con- 
sent, the  judges  have,  in  consequence  of  particular  circum- 
stances, sometimes  presumed  that  the  tenant  for  life  had  surren- 
dered his  estate,  although  a  surrender  was  not  actually  proved. 
As,  where  the  possession  has  accompanied  a  recovery  for  a  long 
time  (a).  So,  where  collateral  evidence  has  been  given  of  a 
surrender  by  the  tenant  for  life(^).]  ||  But  such  a  presumption 
will  not  be  made  where  the  possession  has  not  gone  with  the  re- 
covery (c) ;  or  where  any  act  has  been  done  by  the  tenant  for 
life,  as  owner,  subsequent  to  the  recovery ;  as,  (d)  where  the 
person,  by  whom  the  recovery  was  suffered,  had  accepted  a  lease 
derived  under  the  title  of  the  jointress;  so  that  there  was  an  ac- 
knowledgment on  his  part  that  the  estate  for  life  was  conti- 
nuing. j| 

[Where  indeed,  after  a  recovery,  the  deeds  were  suppressed  by 
the  tenant  for  life,  so  that  it  could  not  be  made  out  w  hcther  he 
1Ch.Ca.29a.  had  surrendered  his  estate  for  life  to  the  tenant  to  the /;r<rc(p^ 
or  not,  it  was  decreed  in  Chancery  for  the  recovery,  without  al- 
lowing a  trial  at  law ;  for  where  deeds  are  suppressed,  07?mia 
prcesumantur,'] 

In  a  writ  of  error  to  reverse  a  common  recovery,  the  tenant 
to  the  pi'cecipe  was  made  by  a  fine,  the  recovery  was  suffered, 
and  the  fine  was  reversed ;  yet  it  was  holden  a  good  recovery, 
for  there  was  a  good  tenant  to  the  prcccipe  at  the  time. 
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Lloyd  V. 

Evelin.    [But, 

if  the  fine  be 

in  itself  void, 

as,  if  the  per-  ' 

son  who  levied  it  had  no  estate  of  freehold  in  the  land ;  then  the  recovery  will  be  void,  l>e- 

causc  in  that  case  the  fine  passeth  no  estate.    Domier  v.  Parkhurst.  3  Atk.  135.    4  Br.  P.  C. 

40J.] 


Phetyplace 

V.  , 

3  Keb.  597. 


I  Prest.  Con- 
vey. 36. 

Ld.  Altham  v. 
Ld.  Anglesey, 
Gilb.Eq.  Rep. 
16.     a  Salk. 
676.  S.  C. 

II  Mod.  aio. 
S.  C.   Thrust- 
out  V.  Peake, 
§1.  Str.  17. 


[It  hath  been  said  by  Sir  M.  Hale^  that  the  cognizee  of  a  fine 
oct,purificat,  would  be  a  good  tenant  to  the pracipe  in  a  recovery 
suffered  the  same  day,  and  the  court  would  presume  a  priority 
to  support  a  conveyance.] 

II A  fine  levied  by  tenant  in  tail  in  a  prior  term,  without  any 
declaration  of  the  use,  will,  by  construction,  be  deemed  a  fine 
levied  to  the  conusee  for  his  own  use,  so  as  to  keep  the  freehold 
in  him,  to  make  him  tenant;  and  this,  though  a  long  interval 
has  elapsed,  and  there  was  at  the  time  of  levying  the  fine  no 
declared  intention  of  suffering  a  common  recovery.  The  subse- 
quent transaction  rebuts  the  presumption  of  a  resulting  use  in 
favour  of  the  conusor.  || 

If 
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If  a  fine  be  levied  to  a  lessee  for  years  of  the  same  land  for  the   i  Vent.  195. 
purpose  of  making  him  tenant  to  i\\e  pr(ccipe  in  a  common  reco-  \^^'  ^07' 
very,  the  term  for  years  will  not  be  merged  by  the  fine:  for  in  the  j^.f^^^' 
third  section  of  the  statute  of  Uses,  27  Hen.  8.  there  is  a  saving  to         '         ^ 
all  persons  and  their  heirs,  who  shall  be  seised  to  any  use,  of  all 
such  former  right,  title,  <5c,  as  they  had  to  their  own  use,  in  any 
manors,  lands,  tj-c,  whereof  they  shall  be  seised  to  any  other  use. 

A  husband  seised ^w?^'  uxoris  may  make  a  tenant  to  the  praecipe  Cruise  on 
by  fine  without  his  wife's  joining  him  in  it.  Recov.  58,&c. 

It  hath  been  heretofore  thought  that  a  good  tenant  to  the  Taylor  v. 

praecipe  might  be  made  by  a  feoffment  with  livery  of  seisin  :  but  Horde,  i  Burr. 

this  doctrine  hath  lately  been  denied,  (a)  ^°*  ^  ^I:  ^'  ^' 

^  ^    '  247.     Cowp. 

689.    (a)  ijBut  notwithstandinj;  the  denial  of  this  doctrine  in  the  case  of  Taylor  v.  Horde, 

the  better  opinion  is,  that  the  feoffment  of  a  tenant  for  years  will  gain  the  freehold.    3  Atk. 

'40.  339.    Mr.  Butler's  note  to  Co.  Litt,  330.  b.    Preston's  Convey.  voL  i.  59,  6o.|J 

A  good  tenant  to  the  praecipe  naay  be  made  by  bargain  and  sale  Hvnde*s  case, 
enrolled  ;  and  the  bargainee  may  appear  and  vouch  before  entry,  4  Co.  71.  Ca. 
or  before  the  bargain  and  sale  is  enrolled,  provided  it  be  enrolled  ^^'"P* 
within  six  months,  as  prescribed  by  the  statute;  for  although  the      '* 
freehold  does  not  pass  fi-om  the  bargainor  until  the  enrolment, 
yet  as  soon  as  that  is  done,  the  freehold  is  considered  as  having 
passed  from  the  bargainor  at  the  time  when  the  bargain  and  sale 
was  executed,  by  relation. 

As  common  recoveries  are  much  favoured  by  the  courts  of  law,  Lloyd  v.  Ld. 
a  bargain  and  sale  to  make  a  tenant  to  the  precipe,  will  not  be  Say  and  Sele, 
deemed  void  on  account  of  any  trifling  mistake  or  inaccuracy.       10  Mod^^o 

iBr.  P.C.379. 

A  tenant  to  the  precipe  may  also  be  made  by  lease  and  release;  Barker  v. 
and  the  reservation  of  a  pepper-corn  is  a  sufficient  consideration  Keate,  1  Mod. 
to  raise  a  use  to  support  a  common  recover)'.  *^**  *  ^^^^' 

In  some  cases  a  common  recovery  may  operate  by  estoppel,  10  Mod.  45. 
although  there  be  no  tenant  to  thepracipe ,-  but  this  is  only  where  God.  147. 
the  person  who  suffers  the  common  recovery  is  tenant  in  fee;  for 
the  issue  in  tail  cannot  be  bound  by  estoppel,  as  they  do  not  claim 
from  their  immediate  ancestors,  but  from  the  first  purchasers, 
secundum  formam  doni, 

Ij  Hence  a  recovery  suffered  by  a  tenant  in  fee,  without  a  good  Doe  v.  Bishop 
tenant  to  the  praecipe^  will  have  the  effect  of  revoking  a  will ;  for  of  Landaff, 
the  tenant  in  fee  is  estopped  by  what  appears  on  the  record,  and  ^^^^^^y^' 
if  living,  cannot  say  that  there  was  no  good  tenant  to  the  prcccipe^  Vade,  9  Mod. 
and  every  person  claiming  under  him  must  be  estopped  also.  31a. 

By  St.  14  G.  2.  c.  20.  5  4.  reciting  that  "  by  the  default  or 
"  neglect  of  persons  employed  in  suffering  common  recoveries, 
"  it  had  happened,  and  may  happen,  that  such  recoveries  are 
"  not  entered  on  record,  whereby  purchasers  for  a  valuable  con- 
*'  sideration  may  be  defeated  of  their  just  rights;"  it  is  enacted, 
*'  that  where  any  person  or  persons  hath  or  have  purchased,  or 
"  shall  purchase  for  a  valuable  consideration  any  estate  or  estates 
"  in  lands,  tenements,  or  hereditaments,  whereof  a  recovery  or 

"  recoveries 
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•*  recoveries  ilS,  are,  or  were  necessary  to  be  suffered,  in  order  to 
*'  complete  the  title,  such  person  or  persons,  and  all  claiming 
*'  under  him,  her,  or  them,  having  been  in  possession  of  the  pur- 
**  chased  estate  or  estates  from  the  time  of  such  purchase,  shall 
**  and  may,  after  the  end  of  twenty  years  from  the  time  of  such 
"  purchase,  produce  in  evidence  the  deed  or  deeds  making  a 
"  tenant  to  the  writ  or  writs  of  entry,  or  other  writs  for  suffering 
**  a  common  recovery  or  common  recoveries,  and  declaring  the 
•*  uses  of  a  recovery  or  recoveries,  and  the  deed  or  deeds  so  pro- 
**  duced  (the  execution  thereof  being  duly  proved)  shall  in  all 
**  courts  of  law  and  equity  be  deemed  and  taken  as  a  good  and 
"  sufficient  evidence  for  such  purchaser  and  purchasers  and  those 
"  claiming  under  him,  her,  or  them,  that  such  recovery  or  reco- 
"  veries  was  or  were  daily  suffered  and  perfected  according  to 
**  the  purport  of  such  deed  or  deeds,  in  case  no  record  can  be 
"  found  of  such  recovery  or  recoveries,  or  the  same  should 
"  appear  not  to  be  regularly  entered  on  record:  Provided 
"  always,  that  the  person  or  persons  making  such  deed  or  deeds 
"  as  aforesaid,  and  declaring  the  uses  of  a  common  recovery  or 
*'  recoveries,  had  a  sufficient  estate  and  power  to  make  a  tenant 
**  to  such  writ  or  writs  as  aforesaid,  and  to  suffer  such  common 
**  recovery  or  recoveries/* 

By  §  5*  Reciting  that  "  it  had  frequently  happened,  that  the 
**  deeds  for  making  the  tenants  to  the  writs  of  entry  or  other  wnts 
"  for  suffering  common  recoveries  had  been  lost,  or  that  the 
"  fines  or  deeds  making  the  tenants  to  the  said  writs  had  not 
*'  been  levied  or  executed  till  after  the  judgment  given  in  such 
"  recoveries,  and  the  writ  of  seisin  awarded,  by  reason  whereof 
"  great  doubts  had  arisen,  whether  such  recoveries,  for  want  of 
"  proper  tenants  to  the  writs,  are  good  and  effectual  in  law : 
"  To  prevent  such  doubts  for  the  future,  and  in  order  to  render 
"  common  recoveries  more  certain  and  effectual,  it  is  enacted, 
"  that  every  common  recovery  already  suffered,  or  hereafter  to 
**  be  suffered,  shall,  after  the  expiration  of  twenty  years  from  the 
"  time  of  the  suffering  thereof,  be  deemed  good  and  valid  to  all 
**  intents  and  purposes,  if  it  appears  on  the  face  of  such  recovery, 
**  that  there  was  a  tenant  to  the  writ,  and  if  the  persons  joining 
"  in  such  recovery  had  a  sufficient  estate  and  power  to  suffer  the 
"  same,  notwithstanding  the  deed  or  deeds  for  making  the 
"  tenant  to  such  writ,  should  be  lost  or  not  appear." 

By  §  6.  it  is  enacted,  that  "  from  and  after  the  commencement 
"  of  this  act,  every  recovery  already  suffered,  or  hereafter  to  be 
"  suffered,  shall  be  deemed  good  and  valid  to  all  intents  and  pur- 
**  poses,  notwithstanding  the  fine,  or  deed  or  deeds,  making  the 
"  tenant  to  such  writ,  should  be  levied  or  executed  after  the 
"  time  of  the  judgment  given  in  such  recovery,  and  the  award  of 
"  the  writ  of  seisin  as  aforesaid,  provided  the  same  appear  to  be 
"  levied  or  executed  before  the  end  of  the  term,  Great  Session, 
"  Session  or  Assizes,  in  which  such  recovery  wns  suffered,  and 
"  the  persons  joining  in  such  recovery  had  a  sufficient  estate  and 
"  power  to  suffer  the  same  as  aforesaid."  I! 

Where 
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Where  it  appeared  from  the  return  of  the  writ  of  seisin,  that  Ooodrightv. 

seisin  had  l)ccn  delivered  prior  to  the  date  of  the  conveyance  for  Rigby,aH.BL 

making  the  tenant  to  the  jyrcecipe,  yet  as  all  the  proceedings  were      'S'  i^' 

in  the  same  term,  the  recovery  was  holden  to  be  good  under  the  s;,  c\  affirmed 

above  statute  of  14  Geo.  2.  c.  20.  §  7.,  that  a6l  being  a  remedial  in  error. 

act,  and  therefore  to  be  extended  to  all  cases  of  similar   incon-  »  Dow's  P.  C. 

veniencv  1  *^°-  »^^i™»«<* 

>enienc\.j  inDom.Proc. 

If  a  manor  be  given  to  a  man  and  a  woman,  and  the  heirs  of  Moor,  95. 
tlie  body  of  the  man  begotten   on   the  woman,   and  they  inter-  Brabroke's 
marry,   and  tlien  the  husband  suffer  a  recovery  of  the  wliole  ^^'^^'  ^^^1^".** 
manor,  this  is  good  for  a  moiety;   because  the  gift  being  made  taj"  suffers  a 
before  marriage,  they  had  each  an  undivided  moiety,  which  they  precipe  tohe 
might  transfer.     But  the  recovery  can  operate  but  for  a  moiety,  brought 
because  tlie  husband  only  was  tenant  to  the  prcecipey  and,  conse-  »g»i"s5  l^i"? 
quently,   the  demandant  could  recover  only  his  interest  in  the  ^"here^hehas 
manor,  which  was  but  a  moiety.  nothing  in  the 

land  ;  this  is  a 
good  recovery  to  bar  the  entail :  for  though  the  feme  was  made  tenant  to  the  prcecipcy  yet  she 
shall  have  no  share  of  the  recompence  in  value,  because  she  really  lost  nothing;  but  the 
whole  recompence  recovered  against  the  vouchee  shall  go  to  the  husband  and  his  heirs,  as  the 
e»tate-tail  should  have  done,  because  he  only  was  seised  of  the  land,  and  could  lose  it.  Yet 
the  feme  shall  lose  her  jointure  or  dower  by  joining  in  the  recovery,  because  she  is  estopped 
to  claim  any  thing  in  the  land  against  her  solemn  act  of  record.  Plowd.  514.  Vent  358. 
Hob.  27.     2  Co.  74.    Plowd.  515. 

If  lands  are  given  to  a  man  and  his  wife,  and  the  heirs  of  the  Moore,  210. 
body  of  the  husband,  and  a  recovery  is  had  against  him  only,  this  Owen  and 
recovery  will  neither  bar  the  reverfion,  nor  the  tail :  for  the  recom-  ^*organ,  3  Co. 
pence  being  to  go  in  succession,  as  the  estiite  which  the  tenant  lost  ^l.   ^  Leon.  * 
would  have  done,  the  husband  could  not  lose  all  the  land,  because  9  ^  And.  i6a. 
he  was  not  a  legal  tenant  to  the  whole,  his  wife  being  joint-tenant  Clithero  v. 
with  him,  who  was  no  party  to  the  writ;  nor  could  the  recovery      2"M.'*"*zg 
be  good  for  a  moiety,  because  there  are  no  moieties  between  baron 
and  feme,  but  both  are  considered  as  one  person  in  law.  But,  if  the. 
husband  had  levied  a  fine,  and  the  conusee  suffered  a  recovei-y, 
and  vouched  the  husband,  who  vouched  the  common  vouchee;  this 
had  been  a  good  bar  of  the  entail;  for  here  the  husband  came  in  to 
defend  the  estate-tail,  which  the  wife  was  a  stranger  to,  and  the 
assets  which  he  recovered  over  is  a  recompence  for  the  estate-tail, 
which  he  only  had  a  right  to  without  the  feme,  and  which  the 
law  gives  hiai  power  to  dispose  of. 

[^.  being  seised  of  a  manor  to  him  and  his  wife,  and  to  the  Fitzvrilliam'i 
heirs  male  of  the  body  of  the  husband;  A,  bargained  and  sold  ^^^^»  6  Co. 32. 
the  manor  to  a  stranger,  who  suffered  a  common  recovery,  in 
which  A,  was  vouched,  who  vouched  over  the  common  vouchee. 
It  was  adjudged,  that  although  A.  alone  was  vouched,  and  not 
his  wife,  yet  that  the  estate  tail  was  barred ;  for  the  husband 
coming  in  as  vouchee,  the  recovery  barred  all  estates  which  were 
ever  in  him.] 

So,  in  ejectment,  upon  special  verdict  the  case  was,  — A,  seised  Hallet  v. 
in  fee  of  the  lands  in  question  hath  issue  B,  his  eldest  son,  C.  his  ^^^^^' 

Vol,  III.  Yy  second,  g  JT^^^' 
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second,  and  D.  his  third  son ;  upon  a  marriage  intended  betwecr 
Z).  his  youngest  son  and  one  £.,  he,  before  marriage,  covenants 
to  stand  seised  to  the  use  of  himself  for  life,  remainder  to  Z).  anc 
E.  and  the  heirs  male  of  their  two  bodies,  remainder  to  D,  and 
the  heirs  male  of  his  body,  remainder  to  C  and  fhe  heirs  male 
of  his  body,  remainder  to  B,  and  the  heirs  male  of  his  body, 
the  remainder  to  his  own  right  heirs;    A.  dies,    a  prtjecipe  is 
brought  against  one  Upton  as  tenant  of  the  freehold,  and  after, 
before  the  return  of  the  writ,  D,  by  bargain  and  sale  conveys  the 
land  to  Vpton  and  his  heirs,  and  the  deed  was  enrolled  after  the 
return  cf  the  writ,  and  within  the  six  months :    JJpton  vouches  Z) 
only  without  his  wife,  and  a  common  recovery  was  suffered  to  the 
use  of/),  and  his  heirs;  then  Z).  dies,  and  after  Z).  dies  witlioui 
issue  male,  having  issue  four  daughters ;  and  between  them  anc 
C  in  remainder  was  the  cjuestion,  what  was  barred  by  this  re- 
covery.     15/,  It  was  agreed  on  both  sides,  that  here  was  a  gooc 
tenant  to  the  praecipe,  the  bargain  and  sale  being  made  to  Uptoi 
(a)  That  if  the  (a)  before  the  return  of  the  writ;  and  though  the  deed  was  noi 
tenant  to  the    enrolled  before  the  return,  yet  it  being  enrolled  in  due  time,  th< 
rfSoW  be-  freehold  was  in    Upton  ah  initio.     2%,    That  this  settlemen' 
fore  iudgnient,  being  made  before  marriage,  when  the  husband  and  wife  tool 
it  is  sufficient;  by  moieties  and  not  by  cntierties,  the  husband  had  absolute 
for  it  is  not       power  over  his  own  moiety,  and  therefore  for  that  the  recover} 
enough  m  a    ^  ^^  ^^  absolute  bar ;  wherein  this  differs  from  the  case  of  Chcei^ 
a°vouchcr  to     ^"^  Morgan,  3  Co,  5.  where  they  took  by  entierties.     "^dly.  Thai 
say,  the  this  recovei*y  was  no  bar  to  the  other  moiety  of  E,  because 

voucher  liad  she  was  not  party,  but  her  estate-tail  in  that  continued  un- 
nothing  in  the  x,o\xchci\,  though  it  was  urged  also  to  be  a  bar  for  her  moiety. 
time  of  the  she  dying  first,  and  so  her  husband  in  as  sole  tenant  of  the 
voucher,  with-  whole  ab  initio,  and  that  during  the  coverture  the  husband  had 
out  adding,  power  to  make  a  good  tenant  of  tlie  whole;  but  the  court  helci 
''o^/"fl'^and  so  otherwise.  4/%,  It  was  holden,  that  the  estate-tail  to  D.  and 
It  is  of  non-  ^*  being  determined,  the  remainder  to  Z).  in  tail  male  general 
tenure.  Lacy  and  all  the  other  remainders  depending  thereon  were  barred 
V.  Williams,  absolutely  by  this  recovery;  for  D.  coming  in  as  vouchee,  comes 
C  rth  ^  a  ^"'  ^"  privity  and  representation  of  all  the  estates  lie  hath  01 
S. C.  Comb,  ^^^^j  ^"^^  consequently,  becomes  in  representation  of  the  re- 
425.  S.C.  mainder  to  himself  in  tail  male  general,  and  then  the  recompencc 
Ld.Raym.aa7.  in  value  goes  to  that,  and  also  to  all  the  other  remainders  de- 
475.  b  ow.      pending  thereupon,  and  by  consequence,  all  arc  barred  by  tlic 

recovery. 
T^     , ,  [Where  tenant  in  tail  before  marriage,  conveyed  his  estate  tc 

Moody,  Ambl.  ^^^  "^e  of  himself  and  his  intended  wife  for  their  lives,  with  re- 
649.  mainder  to  the  heirs  of  their  bodies,  remainder  to  himself  and  his 

intended  wife  in  fee,  and  afterwards  suffered  a  recovery,  in  which 
he  only  was  vouched ;  Lord  Camden  held,  that  the  recovery  was 
a  severance  of  the  jointure,  and  passed  a  moiety.] 
Yelv.51.  Tenant  in  tail,  in  consideration  of  his  son\s  marriage,  cove- 

Freshwater  V.    nanted  to  stand  seised  to  the  use  of  himself  and  his  heirs  till  the 
fsalk  tT       '"^'*^*"3g^J  and  then  to  the  use  of  himself  for  life,  and  after  to  the 
^*  use 
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Mso  of  Lis  son  and  his  wife,  and  the  heirs  of  their  bodies,  and  which  scecut 
uiiVcred  a  coiimion  recovery  with  single  voucher  to  this  purpose,  co"^»0' 
and  then  died  without  issue.  This  recovery  did  not  bar  the 
remainder  expectant  on  the  estate-tail,  for  the  covenant  had 
changed  the  estate-tail  into  a  fee,  and,  consequently,  the  re- 
coinpence  could  not  be  in  lieu  of  the  entail,  since  the  tenant  to 
the  pnccipe  was  not  seised  of  the  estate-tail  at  the  time  of  the 
iccovery  suffered. 

A.  tenant  for  life,  remainder  to  B,  in  tail,  the  remainder  to  C,  Peck  v.  Chan- 
in  fee.  A,  and  B,  join  in  a  fine  sur  done,  grant  and  render,  to  a  ncl,  Cro.  Eliz. 
stranger,  who  renders  it  to  A.  for  life,  remainder  to  B,  and  his  ^*7-  ^^^'^^* 
iieirs  ;  afterwards  A,  and  B,  suffer  a  recovery  with  single  voucher  Owen,  129. 
to  the  use  of  /?.  and  his  heirs.     This  recovery  did  not  bar  the  S.  C.  * 
remainder  in  fee ;  because  by  the  render  they  were  seised  of  a 
new  estate,  and  B,  was  not  either  tenant  in  jx)ssession,  or  seisetl 
ill  right  of  the  entail;  and,  consequently,  the  recompence  being 
given   in  lieu  of  the  estate  recovered,    the  tail  could  not  be 
docked,  nor  the  remainder-man  barred  by  this  recovery,  because 
the  tenants  to  ihepro'dpe  were  not  seisecl  of  it  at  the  time  of  the 
recovery  suffered. 

[-4.  tenant  for  life,   remainder   to  trustees  to  preserve  con-  Meredith  r. 
tingent  remainders,  remainder  to  the  first  and  every  other  son  in  ^*^^^»  ^  ^^* 
tail  male,  remainder  to  the  daughters  in  tail  general,  remainder  '^•^•**^9- 
to  the  heirs  of  his  body,  with  remainders  over.     A,  suffers  a  re- 
covery with  single  voucher,   beiwg  himself  tenant  to  the  writ. 
Adjudged  by  the  House  of  Lords,  that  this  recovery  with  single 
voucher  did  not  bar  the  remainders  over.] 

As  to  the  use  of  the  single  and  double  voucher,  it  is  to  be  Bro.  tit.  Re- 
observed,  that  the  tenant  who  loses  the  land  has,  upon  his  vouch-  cover>'.  Yelr. 
ing  over,  a  recompence  in  value  adjudged  against  his  vouchee,  ^'^^^  ^'^^' 
which  is  to  go  in  the  same  succession  as  the  land  recovered 
would  4iave  done :  now  a  recovery  with  single  voucher  is  suffi- 
cient to  bar  an  estate-tail  where  the  tenant  in  tail  is  tenant  to  the 
pnvcipe,  and  seised  of  the  lands  in  tail  at  the  time  of  the  pacipe 
brought  against  him ;  for  the  recompence  in  value  must  follow 
the  descent  of  the  land  which  the  tenant  loses,  and  when  that 
proves  to  be  the  estate-tail,  then  the  issue  is  supposed  to  have 
an  equivalent  for  it,  and,  consequently,  not  to  be  prejudiced  by 
the  recovery.  But  because  a  single  voucher  can  bar  only  the 
estate  which  the  tenant  is  seised  of  at  the  time  of  the  praecipe 
brought,  and  not  any  right  which  he  hath,  it  was  found  neces- 
sary to  admit  the  use  of  a  double  voucher;  for  should  tenant  in 
tail  discontinue  the  tail,  and  take  back  an  estate  or  disseise  the 
discontinuce,  a  recovery  against  him  with  a  voucher  over  could 
not  bar  the  estate-tail ;  for  the  recompence  comes  in  lieu  of  the 
land  recovered,  which  was  the  defeasible  estate,  and,  conse- 
quently, the  issue  has  nothing  in  value  for  the  estate-tail,  without 
which  he  cannot  be  barred. 

But,  if  in  this  case  the  tenant  in  tail,  after  the  disseisin,  had  ^p%^*  ^' 
cither  by  fine,  or  lease  and  release,  made  a  tenant  to  the  pracipe,  ^^^'g  ^15^. 

Yy  2  and 
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Cro.Eliz.  562.  and  come  In  himself  as  vouchee,  and  then  vouched  over  the  com- 
Poph.  160.  lyjQn  vouchee ;  this  double  voucher  had  been  sufficient  to  bar  the 
H°b^^6^  tenant  in  tail  and  his  heirs  of  every  estate  which  he  was  at  any 

Doe  V.  Halley.  time  seised  of.  For  when  the  tenant  in  tail  comes  in  as  vouchee, 
8  T.R.  6.  it  is  presumed  he  will,  and  he  has  an  opportunity  to,  set  up  every 

title  he  had  to  defeat  the  demandant;  and  since  what  he  oftered 
was  not  sufficient  to  bar  the  demandant,  the  court  takes  it  for 
granted,  he  had  no  other  title  than  what  he  set  up,  and  therefore 
will  i^ive  him  but  one  recompence  for  all. 
3  Co.  58. 1).  Thus,  if  A,  be  tenant  for  life,  the  remainder  to  B.  in  tail,  and 

aRo.  Abr.  a  stranger  disseise  ^.  and  enfeoff  i?.;  \f  a  praecipe  be  brought 
395*  against  B,  and  a  recovery  suffered  as  usual ;  this  shalt  not  affect 

the  estate-tail,  because  B,  had  only  a  rjght  to  that,  and  was  not 
seised  of  it ;  and  the  recompence  was  not  given  in  lieu  of  the 
tail,  because  the  estate-tail  was  not  in  question  on  the  recovery, 
lor  B.  could  not  lose  the  estate  he  had  not.  But,  if  in  this  case 
£.  had  made  another  tenant  to  the  pr{rci'pe,  and  come  in  him- 
self as  vouchee,  this  would  have  barred  the  entail. 
a  Bo.  Abr.  If  A,  be  tenant  for  life,  remainder  to  B.  in  tail,  and  B,  disseise 

395-  A.  and  suffer  a  common  recovery,  liimself  being  tenant  to  the 

2)rcccipe ;  this  recovery  with  a  single  voucher,  is  sufficient  to  bar 
the  estate-tail  in  /?.  because  he  was  actually  seised  of  that  at  the 
time  of  the  prcecipc  brought  against  him ;  for  his  disseisin  did  not 
devest  his  own  estate,  but  only  gave  him  a  defeasible  estate  for 
life,  which  was  immediately  merged  in  his  remainder;  because 
the  estate  for  life  and  his  inheritance  could  not  subsist  together 
at  the  same  time  in  him. 
C0.Litt.37a.         Thus  we  see  how  estates-tail  are  barred  by  recoverietr,  and  tjie 
a.    aRo.Abr.  use  of  the  single  and  double  voucher.     And  in  this  respect  the 
1^6     Bro.tIt.  opc^**'^^^on  of  a  recovery  is  correspondent  to  that  of  a  fine;  for 
Recovery,         they  are  but  different  ways  of  transferring  estates-tail  for  the  se- 
(28.  sS')  curity  of  purchasers.     But  the  operation  of  ajine  differs  from  a 

11  Although  It  recovery  in  respect  to  strangrrs  who  \\Vi\e  reversions  or  remainders 
thaTwherc  ^^pcctaiit  on  estates-tail ;  for  a  ./fwf  does  not  bar  them,  unless 
tenant  in  tail  ^^'^y  ^^^^  to  make  their  claim  within  Jive  years  after  their  rever- 
has  also  the  sion  or  remainder  is  to  execute ,-  but  a  recovery  reaches  them  im- 
immediaterc-  mediately,  and  at  the  same  time  bars  the  estate-tail  and  all 
versi'on'in'^fee  ^'^^ersions  and  remainders  on  account  of  this  supposed  and 
by  descent,  a  imaginary  recompence. 
fine  will  prima 

facie  enable  him  to  acquire  the  fee  simple  in  possession,  and  that  a  purchaser  cannot  object 
to  the  title  for  want  of  a  recovery;  unless  he  can  shew  that  the  reversion  in  fee  has  been 
ahencd  or  incumbered,  Sperling  V.  Trevor,  7  Ves.  497.;  still  a  recovery  would  in  this  case 
seem  to  be  advisable;  for  by  means  of  the  recovery  the  title  will  depend  wholly  on  the  estate- 
tad,  and  the  remainder  or  reversion  in  fee  will  be  immaterial,  while  the  fine  will  bar  the  estate- 
tail,  and  convert  it  into  a  base  or  determinable  fee ;  which  will  merge  in  the  remainder  or 
reversion  in  fee;  and  all  tlie  charges  and  incumbrances  (as  judgments,  annuities,  ^-c.)  affect- 
ing the  reversion  or  remainder  in  fee,  will  be  accelerated  and  become  an  immediate,  instead 
ot  a  remote  charge,  on  the  possession.  So  also  tenant  in  tail  having  the  remainder  or  rever- 
sion m  fee  by  descent,  will  become  immediately  chargeable  with  the  debts  of  the  ancestor, 
who  was  the  owner  of  the  remainder  or  reversion  in  fee  simple.  Thus  these  incumbrances, 
instead  of  being  barred,  as  they  may  be  by  a  recoverv,  will  become  an  available  charge. 
I  Prest.  Coftvcy.  9,  lo.j,' 

And 
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And  as  a  common  recovery  suflTerecl  by  tenant  in  tail  bnrs  all  Moore,  158. 
reversions  and  remainders  expectant,  so   it  avoids  all   charges,  Cro.  Eliz.  718, 
leases  and  incumbrances  made  by  those  in  reversion  or  remainder,  ^°j,^**    ^'*" 
and  the  recoveror  shall  enjoy  the  land  free  from  any  such  charge  ?  Ro^.  AIm^ 
for  ever.     As,    where    he     in    remainder   upon    an   estate-tail  396.    Moore, 
granted  a  rent-charge,  and  the  tenant  in  tail  suffered  a  recovery  ;  154.    4  Leon, 
it  was  adjudged,  that  the  grantee  could  not  distrain   the  rcco-  p^°u      r 
vcror ;  for  since  the  rent  was  only  at  first  good,  because  of  the      P  *  -J*  • 
possibility    of  the  grantor's  remainder   coming  in  possession ; 
when  that  possibility  ceases  by  the  recovery   of  tenant  in  tail, 
such  grant  must  then  become  void. 

If  there  be  tenant  in  tail,  remainder  for  years,  remainder  in  Mod.  no. 
fee,  and  the  tenant  in  tail  suffer  a  recovery ;  this  bars  the  re-  ^  ^^^-  30* 
mainder  for  years  as  well  as  the  remainder  in  fee.  ^^^  devUed* 

lands  to  J.  S.  his  son  for  life,  the  remainder  to  the  first  son  of  /.  S.  and  the  heirs  male  of  the 
body  of  such  first  son,  and  so  to  the  other  sous,  remainder  to  A.  and  B.  for  iheir  lives,  to  se- 
cure the  several  remainders  before  limited,  J.  S.  suffered  a  recovery,  yet  the  contingent  re- 
mainders were  not  barred,  nor  the  remainders  to  A.  and  B.y  because  the  limitation  to  A.  and 
B.  being  designed  by  the  will  to  preserve  the  contingent  estates  limited  to  the  first  and  other 
sons  of  J.  S.y  tlie  Chancery  transposed  the  estates  to  preserve  the  intention  of  the  will ;  and 
therefore  the  remainders  to  A.  and  B.  were  decreed  to  precede  the  contingent  estate,  and  by 
that  means  preserved  thera  from  the  recovery,    a  Ch.  Ca.  10.    Green  v.  Hay  man. 

If  a  gift  in  tail  be  made  reserving  rent,  and  the  donee  suffer  a  Whitcv.We^t* 
recovery,  this  is  no  bar  of  the  rent,  but  it  remains  a  collateral  ^^o.  Eliz.  ya;*. 
charge  on  tlie  land  distrainable  of  common  right;  for  since  the   ''  ?'  ^^*' 
tenant  in  tail  took  the  land  subject  to  that  charge  by  the  original  i^.  c.    Moore" 
donation,  the  recoveror  who  claims  under  him  can  only  have  575.S.C, 
the  estate,  as   he  who  suffered  the  recovery  had  it ;  therefore  if  P^S^t,  139- 
there  be  a  limitation  of  a  use  upon  condition,  and  the  ceslui  que 
f^^  suffer  a  recovery;  this  does  not  destroy  the  condition;  for 
the  estate  of  him  who  suffered  the  recovery  being  charged  with 
it,  he  could  not  make  his  purchaser  a  better  title  than  he  him- 
self had. 

For  the  same  reason,  if  tenant  in  tail  grant  a  rent  charge,  and  Benson  v. 
then  suffer  a  common  recovery,  yet  the  laud  is  still  chargeable  Hodson, 
v/ith  the  rent  in   the  hands  of  the   recoveror ;  for   though  the  ^  Mod.  log. 
statute  de  donis  render  such  charges  void  as  to  the  issue,  where  ^  q  ' ^^' 
the  estate-tail   descends  according  to   the  form  of  the  gift ;  yet  Bjck  v. 
that  statute  makes  n6  such  provision  for  any  person  who  claims  Welsh,  i  WiU, 
the  land  by  another  title  than  the  gift  in  tail ;  and  therefore  *76. 
the   recoveror,    who    is    not  comprised  in   the  first  donation, 
must  take  it  subject  to  the  charges  which  lay  on  it  when  he  pur- 
chased it. 

II  So,  where  tenant  in  tail  mortgage  for  years,  and  afterwards,  Goddard  v. 
in  consideration  of  marriage,  suffers  a  recovery  for  the  purpose  Com[)hn, 
of  settling  a  jointure  on  his  wife;  it  will  enure  to  make  good  '^'h.  Ca.  119. 
the  mortgage.     So,    where  he  confesses  a  judgment,  S^c.^  and 
suffers  a  recovery  to  any  collateral  purpose,  it  makes  good  all 
such  incumbrances. 

So,  .where  tenant  in  tail  by  lease  and  release  previous  to  his  Goodri^ht 
marriage,  conveyed  his  estate  to  trustees  to  himself  for  life,  re-  ▼•Mertd, 
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mainder  to  his  intended  wife  for  life,  remainder  to  the  first  and 
other  sons  of  the  marriage  in  tail  male ;  the  marriage  took  ef- 
fect, and  there  was  issue  a  son ;  nineteen  years  after  the  husband 
suffered  a  recovery,  and  declared  it  to  be  to  the  use  of  A.  B, 
and  his  heirs  in  trust  to  sell  the  premises  for  the  payment  of  his 
debts ;  A.  B,  sold  the  lands  for  the  .payment  of  the  debts  ac- 
cording to  the  trust  reposed  in  him  ;  the  tenant  in  tail  died,  and 
his  son  claimed  the  lands;  the  Court  were  of  opinion,  that  the 
recovery  enured  to  the  uses  of  the  settlement,  and  the  purchaser 
had  no  title. 
Cheney  v.  So,  where  a  father  by  settlement  on  his  marriage  conveyed 

Hall.  Amhl.     an  estate  to  the  use  of  himself  for  life,  remainder  to  the  first  and 
^*^*    ^^      >  other  sons  of  the  marriage  in  tail;  and  afterwards  the  son  on 
^^'^'    '    '        his  marriage  conveyed  part  of  the  estate  by  lease  and  release  to 
the  use  of  himself  for  life,  remainder  to  his  intended  wife  for 
life,  remainder  to  the  heirs  of  the  body  of  the  wife,  remainder 
to  his  own  right  heirs  ;  and  some  years  al\c»  the  father  and  son 
mortgaged  the  estate  for  a  term  of  years,  and  declared  the  uses 
to  the  mortgagee,  and  then  to  the  father  for  life,  remainder  to 
the  son   in  fee ;  I^ord  Northington  was   clearly  of  opinion,  that 
the  recovery  enured  to  the  uses  of  the  settlement  on  the  mar- 
riage of  the  son.  II 
Cro.  Ellz.  718.       But,  if  there  be  tenant  for  life,  the  remainder  to  ,7.  S.  in  tail, 
Plcdgard  v.       and  »/.  S,  make  a  lease  for  years,  to  commence  after  the  death  of 
Lakc,Poph.5.  jcniint  for  life,  and  the  tenant  for  life  suffer  a  common  recovery 
and  vouch  J,  S»,  this  recovery  does  not  destroy  the  Icjise  for  years, 
but  the  lessee  may  falsify  such  recovery. 
Smith  V.  Far-         lA.  devised  a  rent  of  50/.  per  atmum,  to  be  issuing  out  of 
»abv.  Carter,    lands,  to  his  son  and  his  heirs;  and  if  his  son  should  die  with- 
w  ^k '^^^      out  heirs-male  of  his  body,   then  he  devised  it  over;  the  son 
Peach  Lutw.    suffered  a  recovery  of  this  rent,  and  died  without  issue  male. 
1224.  Lord  Chief  Justice  Bridgman^  and  all  the  other  judges  were  of 

opinion,  that  the  recovery  was  good,   and  the  remainder  well 
barred;  and  this  judgment  was  affirmed  in  the  court  of  King's 
Bench. 
Chaplin  v.  A  distinction  has,  however,  been  adopted  between  a  grant  of 

Chaplin,  a  rent-charge  in  tail,  with  a  remainder  over  of  the  same  rcnt- 

3  P.Wnij:.a29.  charge  in  fee,  and  a  grant  of  a  rent-charge  in  tail,  without  any 
ple^s  on  wiiSdi"  subsequent  limitation  of  it  in  fee.  In  the  first  case,  the  tenant 
t;his distinction  ^^  tail  acquires  an  estate  in  fee  simple  in  the  rent-charge  by 
is  founded,  see  means  of  the  common  recovery;  but  in  the  second  he  only  ac- 
vlr  Butler's      quires  a  base  fee,  determinable  on  his  decease  and  failure  of  the 

398.  a.  n.  2.      ^^^"^-J 

Hob.  359.  If  baron  and  feme  be  tenants  in  special  tail,,  the  remainder  to 

a  Lev.  29.  ^.  in  tail,  the  remainder  to  B,  in  fee,  and  the  husband  levy  a 
fine  to  C  in  fee,  and  then  die  leaving  issue,  the  conusee  takes  by 
the  fine  a  qualified  fee,  and  shall  enjoy  the  land  against  the  issue. 
But  yet  upon  the  death  of  the  husband,  the  wife  is  again  seised 
of  the  estate-tail,  because  she  being  no  party  to  the  fine,  could 
not  be  barred  by  it,  and  the  remainders  are  again  revested :  and 

if 
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if  the  wife  suffer  a  common  recovery,  cither  with  single  or  double 
voucher,  this  shall  bar  the  remainders  in  A,  and  i?.,  because  she 
was  sciseil  of  the  tail  at  the  time  of  the  recovery,  and,  conse- 
nuently,  the  recompence  shall  go  to  them  when  the  tail  is  spent, 
but  tliis  recovery  dots  not  reach  the  interest  which  C  took  by 
the  fine,  because  the  husband  had  power  to  bar  the  entail  by  the 
fine,  and  the  recovery  of  the  wife  cannot  transfer  that  whicii  is 
already  given  by  the  fine;  and  therefore  if  the  wife  dies  leaving 
issue,  the  coniisee  shall  have  the  land  while  any  issue  inheritable 
to  the  entail  is  in  being;  and  when  the  issue  is  spent,  the  reco- 
veror  shall  have  the  land  as  they  in  the  remainder  should  have 
had,  if  the  recovery  had  not  been  sufFeretl. 

If  tenant  in  tail  be  attainted  of  treason,  and  after  suffer  a  com-  aR0.Abr.394, 
mon  recovery,   this  shall  not  destroy  the  remainder ;  for  a  man  Jenk.  Cent, 
attainted  is  not  capable  of  taking  any  thing,  but  for  the  benefit  *^°-  ^"^  ^®*'' 
of  the  king;  and,  consequently,  the  recompence  in  value  must  ^^3^^^^^^^°" 
go  to  the  king;  and  he  in  remainder  can  have  no  benefit  by  it,  case, 
and  without  that  the  remainder-man  cannot  be  barred.     Besides,  37  &  38  Eli** 
recoveries  beinc  common  conveyances,  this  recovery  of  the  per-  ®*  ^-  ^*  ^*^®i 

..   •    *    1    °  .1  -1  *i  J  I  .    as  contra.     If 

son  attamted  seems  to  be  void,   as  any  other  conveyance  01  his  tenant  in  tail 
would  be,  and  therefore  the  remainder  cannot  be  barred.  be  attainted, 

and  the  king 
grant  his  land  to  J,  S.^  who  bargains  and  sells  it  to  B.,  and  sl  praecipe  be  brought  against  B, 
who  vouches  J.  S.,  and  he  vouch  over  the  common  vouchee ;  this  is  no  bar  of  the  remainder; 
because  J.  S.  was  never  seised  of  the  estate-tail,  but  was  always  a  stranger  to  the  first  gift ;  for 
the  king's  grant  gave  him  a  (qualified  fee,  which  was  the  estate  he  came  in  to  defend,  when  he 
was  vouched ;  and  the  remainder  can  never  be  barreil  when  the  tenant  in  tail  is  not  concerned 
m  the  recovery,    a  Ro.  Abr.  394. 

II  But  between  the  crime  and  attainder,  it  would  seem  from  Stevens  v. 

analogy,  that  a  common  recovery  may  be  suffercd.il  Winning, 

a  Wils.  219. 

If  a  husband,  seised  of  land  in  right  of  his  wife  for  life,  the  re-  a  Ro.  Abr.  394, 
mainder  to  ^.  in  tail,  the  remainder  to  B.  in  fee,  bargain  and  sell 
the  land  to  J.  S.  against  whom  a  prcecipe  is  brought,  who  vouches 
A,  in  remainder  in  tail,  and  he  vouches  over  the  common  vouchee ; 
this  is  good  to  bar  the  remainder,  though  not  the  wife ;  for  here 
was  a  legal  tenant  to  the  praecipe,  and  he  in  remainder  was  called 
in  to  defend  his  est  ate- tail,  and  has  recompence  in  value  for  the 
loss  of  it,  which  is  to  go  in  succession  to  B,  when  the  estate-tail 
fails. 

When  common  recoveries  were  allowed  to  be  common  con«  a  Ro.  Abr. 
voyances,   the  judges  would  no  more  allow  a  recovery  than  any  393*  39^-  Co. 
other  conveyance,  to  devest  the  king  of  his  interest  in  the  land,  ^i^^^J^g.^ 
but  preserved  his  reversion  or  remainder,  though  they  suffered  Bro.  tit.  Reco- 
the  recovery  to  bar  the  estate-tail  on  which  it  depended;  for  it  very,  31.  tit. 
were  unreasonable  to  strip  the  king  of  any  part  of  his  revenue  Tail,  41.  II The 
upon  the  consideration  of  an  imaginary  recompence.     But  yet  p"^gct^on  to 
the  estate-tail  is  barred,   because  otherwise,  where  the  reversion  ^he  crown  can- 
or  remainder  was  in  the  crown,  the  estate  in  the  subject  must  be  not  be  ac- 
{>erpetuated,  which  is  against  the  policy  of  the  law.  counted  for  on 

ground,  than  a  principl*  of  tenuM,  that  the  estate  of  the  crown  i»  part  of  its  ancient  domi- 
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nion ;  and  that  as  against  the  crown,  the  tenant  in  tail  is  in  the  same  predicament,  as  if  hi« 
estate  was  derived  out  of  a  base  or  determinable  fee,  or  an  estate  subject  to  a  condition. 
I  Pre«t.  Convey.  19.II 

&  35  H.  8.  But  in  the  reign  of  H.  8.  there  was  a  statute  made  to  invalidate 
c.ao.(a)[They  recoveries,  even  against  the  issue  in  tail,  where  the  reversion  or 
must  be  of  the  remainder  was  in  the  crown.  The  intention  of  the  act  was,  to 
gift  of  the  kmg,  p^j-pe^u^te  those  estates  in  families  which  the  king  himself  had 
ward  for  ser-  given,  or  for  money  or  other  consideration,  had  procured  to  be 
vices.  Perkins  given,  to  any  subject  as  a  prccmium  for  his  services  to  the  crown  ; 
V.  Sewell,  jhjjt  (he  descendants  of  that  stock  might  never  forsake  the  interest 
I  BrRen"*^  1  ^^  ^^^  crown  that  had  so  liberally  rewarded  their  ancestor's  loy- 
(b)  As,  if  the  alty ;  that  where  a  generous  emulation  of  their  actions  proved  too 
king  procures  weak  a  tie  to  engage  them  openly  in  the  same  interc  st,  they  might 
^.  to  make  a  j^j.  |p.jgj.  \^q  prevailed  en  out  of  gratitude  and  prudence,  not  to 
§.Vy  deed^in-  'Attempt  any  thing  to  the  prejudice  of  the  crown,  from  whom  they 
dented  and  must  acknowledge  they  derived  their  present  support  and  splendor. 
enrolled,  the  But  this  statute  does  not  preserve  all  estates-tail  where  the  rever- 
^?^l\^^^^  f*  ^^^"  °^'  remainder  is  in  the  crown  ;  but  those  only  which  were  . 
install  -"this  given  (a)  l/y  the  king  himself,  or  [b)  procured  to  be  given  for 
entail  in  B.  money  or  other  consideration, 
cannot  be 

docked  by  a  common  recovery,  because  protected  by  the  express  words  of  the  statute.  Co. 
Litt.  37  a.  b.  But,  if  a  reversioner  or  remainder-man  upon  an  estate-tail  grant  his  reversion  or 
remainder  to  the  king,  this  is  no  security  to  the  issue  in  tail,  because  the  estate-tail  was  neither 
of  the  gift  nor  other  provision  of  the  king,  and,  consequently,  not  within  the  act.  1  Co.  15. 
"^Viseman's  case.  Mo.  195,  Yelv.  149.  S.  C.  So,  if  the  reversion  on  an  estate-tail  descend 
to  the  king  from  any  collateral  ancestor;  this  does  not  bring  the  estate-tail  within  the  protec- 
tion of  the  act,  for  the  entail  must  be  created  by  the  kiiigy  and  not  by  a  subject,  though  the  king 
be  his  heir;  for  the  act  specifies  only  gifts  made  to  subjects,  and  none  can  have  snhiccts  hut 
the  king.    Nor  is  it  sufficient  within  the  act,  that  the  king  creates  the  estate-tail  I  it 

the  reversion  must  continue  in  the  crown;  for  whenever  he  grants  thi;t  over,  tin  .1, 

though  originally  of  the  gift  of  the  king,  is  out  of  the  protection  of  the  act,  and  subject  to  a 
common  recovery,  because  the  statute  only  prescn-es  them  where  the  reversion  is  in  the  kin-i. 
Co.  Litt.  37Z.  Donee  in  tail  of  the  gift  ol'the  king,  the  reversion  being  in  the  crown,  makes 
a  gift  in  tail ;  the  second  donee  suflers  a  common  recovery.  It  was  resolved  by  eleven  jutlges, 
13  Car.  I.,  that  his  issue  was  not  within  the  privilege  of  34  H.  8.  c.  20.  for  his  estate,  as  far  as 
it  could,  (JisafBnned  the  reversion  of  the  king,  though  it  could  not  take  it  out  of  him,  and  his 
possession  was  injurious  to  the  estate  given  by  the  king,  and  therefore  no  colour  to  allow  it  the 
protection  of  that  act.     Sir  T.  Jon.  ajo-i.    JEarl  of  Ormond*s  case. 

Raym.a88.35 8.  Henri/  8.  gave  lands  to  Michael  Stanhope  and  his  wife,  and 
SirT.J0n.251.  the  heirs  of  their  bodies,  in  consideration  of  services:  Michael 
Bambridcrl  ^^^^i  and  his  son  and  heir  petitioned  the  queen  to  grant  the  re- 
cited in 'sir  version  to  some  persons  in  fee,  to  the  intent  that  he  might  moke 
T.  Raym.  288.  a  lease  for  ninety-nine  years  by  way  of  mortgage,  and  entered 
358.  «&  Sir  into  a  recognizance  to  the  queen,  conditioned  that  nothing 
Hardr^AOQ^  ^^ould  be  done  whilst  the  reversion  was  out  of  the  crown,  pre- 
■  S.  C.  [[This  judicial  to  the  queen,  and  accordingly  the  queen  conveyed  the 
mode  ot  cvad-  reversion  to  the  Lord  Burleigh  and  Sir  Walter  Mildmay  in  fee; 
ing  the  statute  then  the  son  made  a  lease  for  ninety-nine  years,  and  suffered  a 
veS  X\'  Recovery,  and  then  the  trustees  reconveyed  to  the  queen.  And 
lAnn.  St.  I.  ^^  ^^s  resolved,  1st,  That  the  grant  of  the  queen  was  good  : 
€.5.^7.  which  2dly,  That  during  the  time  the  reversion  was  out  of  the  crown, 
restrains  the     the  son  was  not  restrained  from  aliening  within  34  H.  8.  c.  30. 

and 
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und  so  the  recovery  good  to  bind  the  issue,     (a)  But  a  fine  or  re-   crown  from 

covery  after  the  regrant  of  the  queen  would  not  have  been  good  alienating  iu 

to  bind  the  issue,  as  it  seems,   because  that  act  doth  not  require  ?°!^!!^"* 

1  •  1       1  1      1  •  •       1      I  •  L       •     *  greater 

that  the  reversion   should  always  continue  in  the  king;  but  it  estate  than 

sufiiceth  if  it  be  in  him  at  the  time  of  the  fine  levied,  or  recovery  three  livw  or 
•uffered.  twenty-one 

years. 
(a)  By  Jones  in  his  argument!) 

lUchard  3.,  by  letters  patent,  gave  several  lands  to  the  Earl  SirT.Raym. 
of  Dnhij^  and  the  heirs  male  of  his  body,  in  consideration  of  *^o- ^^'  ^S^* 
great  services  to  the  crown,  SfC.     Afterwards,  by  a  private  act  M'j  j 
made  4  Ja.  T.,  several  alterations  were  made  in  this  estate ;  as  249, 250.  &c 
that  Charles,  then  Earl  of  Derby,  should  hold  and  enjoy  them  Earl  of 
for  his  life,  and  after  his  death  they  should  go  to  James  his  son  ^^rj^**  *^***» 
and  heir  apparent,  and  the  heirs  maleof  his  oody,  and  so  to  the  Evton"^*^  ^' 
second,  third,  Sfc,  and  seventh  son  of  Earl  Charles,  and  then  to 
several  others  in  tail  male,  who  by  the  limitation  of  the  letters 
patent  would  have  succeeded  to  the  estate  upon  failure  of  issue 
male  of  Earl  Charles,  with  power  for  Earl  Charles,  and  the  sons 
successively,  to  make  leases  for  lives  or  years,  and  jointures  for 
wives.     After  Earl  Charleses  death,  his  son  E^rl  James  levied  a 
fine  of  diese  lands,  and  sold  them  to  a  stranger.     Upon  a  special  i  Wils.  375. 
verdict  in  ejectment  brought  after  his  death  by  his  son,  it  was  re- 
solved by  all  the  judges  oi  England,  in  the  Exchequer-chamber, 
except  three,  that  the  fine  was  no  bar,  for  that  the  reversion 
continued  in  the  crown,  and  that  these  estates  given  by  4  Ja.  i. 
were  no  new  eftates,  but  all  within  the  compass  of  the  first  estate- 
tail  createil  by  the  letters  patent,  and  only  a  distribution  of  the 
enjoyment  of  them,  and  all  to  the  same  persons  who  would  have 
been  entitled  under  the  letters  patent;  and  the  power  to  make  a 
lease  was,  with  conformity  to  the  power  of  tenant  in  tail ;  and 
that  to  make  jointures  was  but  in  lieu  of  dower.     Besides,  there 
was  a  saving  to  the  king,  and  all  other  persons,  of  all  such 
rights,  ^'c,,  so  as  the  prerogative  of  the  king,  by  his  reversion, 
to  restrain  the  tenant  in  tail  firom  barring  his  issue,  was  saved, 
and  the  eighth  and  ninth,  and  all  other  sons  inheritable  by  vir- 
tue of  the  entail  let  in,  though  the  first,  SfC,  and  seventh  only 
were  named,  and  the  alterations  were  only  in  accidents,  not  in 
the  substantial  parts  of  the  limitations,  and  so  within  34  H.  8. 
c.  20. 

\_William  Earl  oi  Derby  conveyed  lands  to  trustees,  to  the  in- 
tent that  they  should  convey  the  same  to  Queen  Elizabeth,  her 
heirs  and  successors,  that  the  Earl  might  accept  of  a  grant  from 
the  crown  of  the  same  lands  to  him  and  the  heirs  male  of  his 
body,  leaving  the  ultimate  reversion  in  the  crown,  which  was  [The  only 
accordingly  done.     It  was  determined,  that  this  estate-tail  was  mode  of  ac-: 
not  within  the  protection  of  the  above  statute,  it  being  a  fraudu-  St}" ^^^^ 
lent  contrivance  to  create  a  perpetuity.]  estate-tail, 

whereof  the  reversion  is  fairly  in  the  crown,  is  by  an  act  of  parliament,  enacting  that  the  re- 
version shall  be  devested  out  of  the  crown,  and  vested  either  in  the  tenant  in  tail,  or  in  some 
other  private  person,  by  which  means  it  becomes  barrable  by  a  recovery.    Cruise  on  Rccot. 


Johnson  v. 
Earl  of  Derby, 
Pigot,  aoi. 
II  Mod.  304. 
a  Show.  104. 


^277.     Vid,  Strickland's  Act, 


Ui'] 


\Vh 


Cfl 


cm 


FINES  AND  RECOVERIES. 


When  men  observed  the  effect  of  recoveries,  and  that  they 

t^ere  construed  by  the  judges  not  only  to  transfer  estates-tail, 

but  even  reversions  and  remainders  dependent  on  them,  except 

those  vested  in  the  crown,  they  began  to  grow  as  uneasy  under 

this  liberty,  as  they  formerly  were  under  the  restriction  of  the 

statute  de  donis ;  for  they  thought  it  very  severe  that  they  could 

not  carve  what  estate  they  pleased  out  of  their  own  inheritance, 

without  any  other  security  for  the  reversion  they  reserved  to 

themselves  than  the  generosity  or  promise  of  the  donee.     Hence 

we  find  men  themselves  endeavouring  to  create  perpetuities,  by 

annexing  conditions   of  their  own  invention,  and   restraining 

their  donees  from  alienating,  under  the  penalties  of  losing  their 

Co.  84.  estates.     But  the  judges  had  so  long  struggled  with  perpetuities, 

Corbett'fl  case,  and  found  them  so  much  against  the  interest  of  the  long  robe, 

Co  Lit*.  224.    ^^^  "^  ^^^  whole  nation  in  general,  as  a  great  discouragement 

Mo.  73.*       *    to  industry,  that  they  constantly  condenaned  all  those  settlements 

which  came  before  them,  and  not  only  resolved  that  a  common 

recovery  is  inseparably  incident  to  an  estate-tail,  but  that  it  is 

an  undeniable  argument  against  any  setdement,  if  it  be  found 

to  tend  to  a  perpetuity,  and  in  such  case  a  recovery  has  been 

allowed  to  bar  it. 

Pells  V.Brown,       But  in  case  of  an  executory  devise,  which  is  to  vest  upon  a 

Cro.  Ja.  591.    continffency  to  happen  within  a  life  in  beinc:,  there  a  conunon 
Paim.i3i.b.C.  ®       :r,i        ,  ,' '  1    r  .         •  .        °  -n       1    l      1      •      1 

aRoJlbr.394.  recovery  will  not  bar  such  future  mterest;  as,  if  lands  be  devised 

S.C.  Lev. la.  to ^.  and  his  heirs,  and  if  he  die  without  issue,  living/?.,  then 

*  It  was  said  to  B.  and  his  heirs ;  in  this  case,  if  A.  suffer  a  common  recovery, 

if  the  person  ^"^  ^^^^  without  issue  in   the  life  of  i?.,  this  recovery  shall  not 

to  whom  the  ^^^  ^^^^  future  interest  of  /?.,  for  B.  by  the  devise  had  only  a 

executory  de-  possibility,  and  no  present  interest,  and  the  recompcnce  in  value 

vise  is  limited  cannot  go  to  those  who  were  neither  parties  to  the  recovery,  nor 

vouchee  "in  a  ^*'^  ^"^  interest  in  the  land  at  the  time  of  tlie  recovery  suftered. 

common  re-  Nor  is  there  any  danger  of  a  perpetuity  in   this  case,  because 

covery,  that  here  the  future  interest  of  B,  must  vest  on  a  contingency  which 

his  possibihty  jg  to  happen  within  the  compass  of  a  life  in  being.  * 

given  up,  and  his  heir  barred.     Vide  Fcarne's  Eisay  on  Contingent  Remainders,  third  edi- 
tion, 307. 

Cro.  Ja.  593.  If  lands  be  given  to  J,  S,  and  liis  heirs,  as  long  as  B.  has  issue 
of  his  body,  J.  S,  by  recovery  shall  not  bind  him  that  made  the 
gift,  but  that  upon  the  death  of  B.y  without  issue  of  his  botl^', 
the  lands  shall  revert  to  the  ilonor ;  for  that  the  donor  had  no 
interest  in  the  land,  for  there  can  be  no  fee  upon  a  fee ;  and  a 
common  recovery  against  tenant  in  fee  simple  shall  never  bind 
any  collateral  title  or  possibility,  because  the  recompence  cannot 
go  to  those  who  had  no  interest  in  the  land. 
Palm.  135.  So,  if  the  mortgagee  in  fee  suffers  a  recovery,  this  shall  not 

Cro.  Ja.  593.  i^jjj^j  ^Y^Q  mortgagor's  right  of  entry  upon  performance  of  the 
condition.  But  in  these  cases,  if  the  donor  or  mortgagor  had 
been  parties  to  the  recovery,  by  way  of  voucher,  then  their 
right  had  been  bound,  not  only  on  account  of  tlie  recompence, 
but  because  they  are  estopped  by  the  recovery  to  claim  the  land 

2  against 
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against  tfie  i*<K5overor,  ot  Ills  heirs,  wlien  they  were  calledf  in  Be- 
fore the  judgment  to  defeat  his  title,  but  could  not  do  it. 

f  Where  one  devised  lands  to  A.  and  the  heirs  male  of  her  Page  v.  Hay- 
body,  upon  condition  and  provided  she  intermarried  with,  and  ^wtl,  a  Salk. 
had  issue  male  by  a  person  surnamed  Searle,  and  in  default  of  ^7°* 
both  c(mditions  to  E.  in  the  same  manner,  4^c, ;  and  A,  married 
one  whose  surname  was  Cliff',  and  with  him  levied  a  fine,  and 
suffered  a  recovery  of  the  lands,  in  which  she  and  her  husband 
(with  another   party  not  material   to  the  present   point)  i^erc 
vouched;  it  was  adjudged   by  the  whole   court,   ist,  That  the 
estate  devised  to  A,  was  a  good  estate  in  special  tail ;  that  is,  to 
her  and  the  heirs  male  of  her  body  begotten  by  a  Searle.  id,  That 
the  words  upon  conditioji,  SfC.  though  express  words  of  condition, 
should  be  taken  to  be  words  of  limitation.     3d,  That  the  estate- 
tail  of  ^.  did  not  cease  by  her  marrying  a  person  whose  name 
was  not  Scarlc,  because  she  might  possibly  survive  that  husband, 
and  afterwards  marry  a  person  whose  name  was  Searle.     4th, 
That  if  the  estate  had  been  devised   to  A.  and  the  heirs  of  her 
body  by  a  Searle  to  be  begotten,  provided  and  upon  condition, 
that  if  she  married  any  but  a  Searle,  the  estate  should  go  over :  a 
common  recovery  suffered  before  marriage,  would  bar  the  estate- 
tail  and  remainders;  and  her  subsequent  marriage  witli  another 
would  not  avoid  the  recovery.     ||And  the  court  took  a  difference  i  Mod.  ibS. 
bet:veen  a  collateral  condition,  and  a  condition  which  runs  with  m.    a  Lev. 
the  land;  for  if  a  donor  reserves  a  rent  with  a  condition 'to  re-  **• 
enter,  a  recovery  will  not  bar  it ;  otherwise,  if  it  be  to  enter  for 
non-payment  of  a  sum  in  gross.  |J 

So,  lands  were  devised  to  several  persons  successively  in  tail,  Gulliver  v. 
and  a  clause  was  inserted  by  the  testator  to  the  effect  following;  Shuckburgh 
viz,  "  Provided  always,  and  this  devise  is   expressly  upon  this  Ashby,  4  Burr. 
"  condition,   that  whenever  it  shall  happen  that  the  said  estates  *^*'' 
"  shall  descend  or  come  to  any  of   the  persons  hereinbefore 
"  named,  that  he  or  they  do  and  shall  then  change  their  sur- 
**  name,  and  take  upon  them  and  their  heirs  the  name  of  }V. 
**  only,  and  not  otherwise."     But  there  was  no  devise  over  upon 
breach  of  the  proviso.     A,  the  first  tenant  in   tail,  two  years 
after  his  coming  to  the  possession  of  the  estates,  suffered  a  com- 
mon recovery,  in  which  he  was  vouched  3  but   he  never  took 
upon  him  the  surname  of  fr.     The  person  next  in  remainder 
entered  for  breach  of  the  proviso  in  A,'s  not  having  changed  his 
name.     The  whole^ court  agreed,  that  if  this  proviso   were  con- 
sidered as  a  condition,  it  was  collateral  and  subsequent,  and  was 
therefore  destroyed  by  the  recovery. 

A.  devised  to  his  daughter  an  express  estate-tail,  but  afterwards  Driver  v. 
said,  that  such  devise  should  be  void  as  to  inheritance  of  Jieirs  if  Edgar,  Cowp. 
she  should  die  *iSiitliout  issue,  and  that  in    such  case  the  estate  ^79* 
should  descend  to  his  heir  male.     The  daughter  suffered  a  re- 
covery to  the  use  of  herself  in  lee;  such  recovery  is  good. 

A  person  devised  lands  to  his  eldest  son  Thomas  for  life,  and  Plunkett  r. 
if  he  died  without  issue  living  at  the  time  of  his  death,  then  he  Holmes, 
devised  the  lands  to  another  son  and  his  heirs;  but  if  Thomas  *      ^'  "' 

had 
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Sir  T.  Raym,    had  issue  living  at  the  time  of  his  death,  then  the  fee  should  re- 

a8.    Gilb.         main  to  right  heirs  of  Thomas  for  ever.      Thomas  entered  upon 

Uses,  133.         ^YiQ  death  of  his  father,  and  suffered  a  common  recovery,  and 

afterwards    died  without   issue.     It  was   resolved  that   Thomas 

was  tenant  for  life,  with  a  contingent  remainder  in  fee  to  his 

right  heirs,  and  that  the  contingent  remainder  was  destroyed  by 

the  recovery. 

Loddington  So,    where  lands  were  devised  to  A.  for  life,   without  im- 

^'iFa^^'  peachment  of  waste;  and  in  case  he  should  have  any  issue  male, 

\        SauT'     ^^^  to  such  issue  male,  and  his  heirs  for  ever,  and  if  he  should 

aa4.    3  Lev.     die  without  issue  male,  then  to  ^.  and  his  heirs  for  ever;  A. 

431.    Fearne,    entered,  suffered  a  common   recovery,  and  died  without  issue ; 

a8i.    Carter     ^^^  j^  ^^g   \^q\a    ^^at  the   remainders  over   beinff  contingent, 

v.  Barnardis-  u         j  u     ^L  o  o       ' 

ton   I  P.  were  barred  by  the  recovery. 

Wms.  505.  a  Br.  P.  C.  i.  S.  P.  Doe  v.  Holme,  3  Wils.  337-  S-P.  a  Bl.  Ren.  777.  S.  C. 
Goodright  V.  Dunham,  Doiigl.  264.  Goodright  v.  Billington,  id,  753.  S.  P.  iJoe  v.  Burn- 
sell,  6  T.  R.  30.    Doe  V.  Elves,  4  East,  313. 

Benson  v.  Lands  were   given  to   the  use  of  ^.  in  tail,  remainder  to  J?. 

Hudson,  provided  that  if  there  be  a  failure  of  issue  male  of  the  body  of 

*  vf^j*^'o  -^'j  that  J,  S.  shall  have  a  rent-charge  out  of  the  land  ;  A,  makes 
S.  C.  3  Keb.  ^  lease  of  the  land  for  1 00  years,  and  then  suffers  a  recovery ; 
374. 287.  292.  it  was  adjudged,  that  this  contingent  rent  was  barred,  and  that 
S.  C.  J,  S.  should  not  charge  the  land  during  the  term,  for  this  grant 

is  subsequent  to  the  estate-tail,  and  cannot  take  effect  till  the  de- 
termination of  that,  and  then,  consequently,  can  issue  out  of 
the  remainders  when  they  commence  and  execute ;  therefore,  if 
the  recovery  bars  the  remainders  dependent  on  the  estate-tail,  it 
must  also  destroy  all  charges  which  are  to  issue  out  of  them ; 
for  when  by  the  recovery  it  becomes  impossible  that  the  re- 
mainders should  ever  execute,  the  rent-charge,  which  is  to 
issue  out  of  those  remainders  when  executed,  must  necessarily 
be  lost. 
Barton  v.  If  tenant  in  tail  levies  an  erroneous  fine,  and   the  conusee 

Lever,  Moore,  suffers  a  common  recovery,  in  which  the  tenant  in  tail  comes  in 
EH^z  -88 ^S  C  ^^  vouchee;  this  recovery  shall  bar  the  tenant  in  tail  and  his 
Poph^ioo.  ^^^"^  ^^  ^  ^"t  of  error  to  reverse  the  fine,  and  the  recoveror 
S. C.  2Atk.  may  plead  the  recovery  in  bar  of  the  writ  of  error;  for,  since 
*o'*  the  tenant  in  tail  by  coming  in  as  vouchee  is  barred  of  all  right 

or  title  which  he  can  have  to  the  land,  the  writ  of  error,  which 
is  but  a  means  to   restore  him  to  his  right,  must  likewise  be 
barred,  since  the  recovery   has   left   him  no   right   to  be   re- 
stored to. 
j^y^Qi  V  II  Where  A,  was  seised  in  right  of  his  wife  of  lands  which  she 

Burton,  had  by  descent  on  the  part  of  her  mother;  and  he  and  his  wife 

jz  Mod.  181.  covenanted  to  levy  a  fine,  which  it  was  thereby  declaied 
should  be  to  the  use  of  the  conusees  and  their  heirs,  to  make 
them  tenants  to  the  prcccijje,  in  order  to  suffer  a  common  reco- 
very, which  recovery  was  afterwards  suffered  accordingly,  and 
was  by  the  same  deed  declared  to  enure  to  the  use  of  the  said  A, 
for  life,  remainder  to  the  wife  for  life,  remainder  to  the  first  and 

other 
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other  sons  of  their  two  bodies  in  tail  male,  remainder  to  the 
right  heirs  of  the  wife ;  and  A,  and  his  wife  died  without  issue ; 
a  questfon  was  mtule,  whether  the  lands  should  descend  to  the 
heir  of  the  wife  on  the  part  of  the  mother,  or  on  the  part  of  the 
father  ?  and  judgment  was  given  for  the  heir  ex  parte  jnatenid, 
for  that  the  recovery  did  not  alter  the  descent. 

Where  Johfi  Tregonisoell^  being  seised  in  fee  of  the  lands  in  ques-  Martin  v. 
tion,  upon  the  marriage  of  Mmy  his  eldest  daughter  with  Francis  Strachan, 
Liiltrell,  by  indenture  executed  in  1680,  covenanted  to  levy  a  '^Jr/yj'' 
fine,   and  suffer  a  recovery,  to  the  use  of  himself  for  life,  re-  g  c^Willes 
mainder  to  his  daughter  Mary  for  life,   remainder  to  the  first  444,8.0. 
and  other  sons  of  the  said  Maty  by  the  said  Francis  Liittrelly  5  T.R.  107. 
remainder  to  the  first  and  other  sons  of  the  said  Mary  by  any  note  S.C.  This 
other  husband,  remainder  to  his  own  right  heirs  in  fee;  a  fine  ceding^an?* 
was  levied  and  a  recovery  suffered  to  the  uses  of  this  indenture ;   subsequent 
on    the  death    of  Francis  without  issue  male,   the  said  Mayy  case  shew,  tliat 
married  Sir  Jacob  Banks,  and  had  issue  by  him  a  son  named  ^^^L°-"\ 
Jacob,  who,  on  the  death  of  his  father  and  mother,   became  gtrong  v. 
seised  of  an  estate-tail  in  the  premises,  and  of  the  reversion  in  Wholcsley, 
fee  ex  parte  matemd,  and  in  the  year  1720  suffered  a  recovery  a  Wils.  19. 
in  the  usual  form,  having  by  a  deed  of  bargain  and  sale  enrolled  ^^^  under  a 
made  a  tenant  to  i\\e  jmvcipe,  and  thereby  declared  that  the  re-  personTuffer- 
covery  should  enure  to  the  use  of  himself  and  his  heirs;  upon  mg  it  pains  a 
his   death  without  issue,    the  question  was  whether  the  lands  new  estate  to 
should  descend  to  his  heirs  ex  parte  paternd,  or  to  those  ex  parte  ^^  ^"^  ^".  \ 
matemd  g  and  the  Court  of  King's  Bench  gave  judgment  in  is^not^faw.    ' 
favour  of  the  heirs  ex  parte  paternd,  which  judgment  was  affirmed 
in  the  House  of  Lords.     The  ground  of  the  decision  was,  that  6  Br.  P. C.  3x9. 
the  tenant  in  tail  took  under  the  settlement  as  a  purchaser,  and 
not  by  descent ;  and,  consequently,  he  took  the  fee  acquired  by 
the  recovery  in  like  manner,  and  therefore  it  was  descendible  to 
the  heirs  general.     Had  he  taken  by  descent  ex  parte  matcmdy 
the  recovery  would  not  have  altered  the  line  of  descent. 

And  the  law  is  the  same  with  respect  to  copyholds,  as  to  free-  Roe  v.  Bald- 
holds,  though  a  notion  (mce  prevailed,   that  a  recovery  of  copy-  were,  j  T.  R.' 
holds  operated  as  a  feoffment  and  re-enfeoffment,  and,  conse-  *°^* 
queutly,  altered  the  descent. 

A  tenant  in  tail  of  an  equitable  estate  has  the  same  power  to  Sugden's  Gilb. 
bind  his  issue,  as  a  tenant  in  tail  of  a  legal  estate;  and  a  reco-  Law  of  Uses. 
very  suffered  by  him  will  have  precisely  the  same  operation,  as  a  u°*"*''         ' 
recovery  suffered  by  a  legal  tenant  in  tail.     It  was  once  indeed  [a)  Downes',  1  Ou 
thought,  that  a  recovery  would  not  bar  the  remainders  over;  and  Ca.  213. 
it  was  afterwards  holden  {b),  that  equitable  estates-tail  with  the  (a)LordDigby 
remainders  over,  might  be  barred  by  a  common  conveyance,  or  ^^^j^tTfTw^'ar. 
even  by  will,  {c)    But  it  is  now  settled  {d),  that  a  fine  or  recovery  penter  v.  Car- 
is  as  essential  to  bar  an  equitable  as  a  legal  entail  in  a  freehold  penter,  iVem, 
estate;  and  the  prevailing  opinion  {e)  extends  the  rule  even  to  440.  Beverley 
copyhold  estates,  although  Lord  Hardwicke  thought,  that  a  sur-  v.  Beverley, 
render  (f)  would  in  all  cases  be  sufficient.  BowaterV.  * 

my.  Id.  ZAA. 
Br.  Cfi.  81,    In  3  Ve».a77.    L*r<l  Chancellour  Loughborough,  after  stating  that  Lord  Cta^ 

rendon. 
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rendont  the  Chief  Justice,  ftivd  the  Master  of  the  Rolls,  had  thought  a  deed  a  sufficient  bar  m 
this  case,  is  reported  to  have  added,  "  I  do  not  know  why  that  was  not  adhered  to,  but  that 
"  it  makes  more  profit  to  the  conveyancers."  The  reason  why  it  was  not  adhered  to,  and  a 
recovery  was  required,  is  neatly  stated  in  the  argument  of  the  plaintiff's  counsel  in  the  case  of 
Pigott  V.  Waller,  7  Ves.  105.  "  It  appears  at  first  surprising,  that  the  same  form  of  proceeding 
"  should  be  necessary  to  destroy  an  equitable  as  a  legal  estate-tail ;  the  latter  depending 
"  upon  the  recompence  recovered  over.  The  principle  is  however  satisfactor}-.  The  party 
**  having  the  same  quantity  of  interest  ought  to  nave  the  same  disposing  power  for  uniformity 
"  of  judicial  decision.  If  the  equitable  estate  could  be  destroyed  in  any  other  way,  the  interest 
"  of  the  issue  in  tail  would  be  less  protected  in  equity,  than  at  law."  (c)  Woolnough  v. 
Woolnough,  z  Vern.  228.  (</)  Legate  v.  Sewell.  i  P.  Wnis.  87.  Kirkham  v.  Smith,  Ambl.  518. 
Boteler  v.  AUington,  i  Br.  Ch.  Rep.  68.  Burnaby  v.  Griffin,  3  Ves.  266.  See  Fletcher  v. 
Toilet,  5  Ves.  13.  (e)  Sugden's  Law  of  Vendors,  165, 166. 4th  edit,  and  Hale*s  case,  Dec.  1764, 
there  cited.  See  also  Roe  v.  Lowe,  i  H.  Bl.  446.  (/)  Radford  v.  Wilson,  3  Atk.  815.  See 
also  tit.  Copyhold,  (C.)  supra.  Vol.  ii.  193.  and  tit.  Estate  in  Tail,  supra,  174. 

Salvin  v.  A  recovery  of  an  equitable  estate  must,  it  has  been  said,  in  all  {a) 

Thornton,        respects  imitate  a  recovery  of  a  legal  estate,  and  therefore  the 
I  Br.Ch.  Rep.  person  suffering  an  equitable  recovery  must  have  such  an  equit- 
Ja)  In  one        ^^^^  estate,  as,  had  it  been  a  legal  estate,  would  have  entitled  him 
point,  it  would  to  suffer  a  legal  recovery. 
seem  that  the 

analogy  between  a  l^al  and  an  equitable  recovery  must  fail,  and  that  is  as  to  the  right  of  the 
equitable  tenant  in  tail  to  suffer  a  recovery  where  there  is  in  any  case  an  adverse  possession. 
"  To  make  a  legal  tenant  to  the  pracipe^*  the  Master  of  the  Rolls  observed,  **  it  is  absolutely 
"  necessary  that  there  should  be  possession  by  seisin  in  fact  or  in  law ;  but  the  equitable 
"  owner  never  has  the  legal  seisin,  often  not  the  actual  possession,  and  very  frequently  not 
"  even  the  right  to  call  for  either.  In  the  one  case,  if  you  shew  that  the  possession  was  not 
"  in  the  party,  and,  consequently,  would  not  pass  from  him,  the  purpose  of  the  conveyance  is 
"  frustrated ;  no  legal  freehold  is  acquired :  but  in  the  other  case,  it  is  not  the  object,  nor 
**  ever  can  be  the  effect  of  the  conveyance,  to  transfer  the  possession,  but  only  to  pass  the 
"  equitable  interest.  One  should  suppose  therefore,"  he  added, "  that  the  only  mquirv  woul^ 
"  be,  whether  there  was  in  the  party  such  a  quantum  of  equitable  interest  as  entitled  him  to 
**  suffer  an  equitable  recovery."  Such  was  the  reasoning  of  that  learned  judge  in  the  case  of 
Lord  Grenville  v.  Blyth,  16  Ves.  224.  in  which  however,  though  the  point  was  agitated,  the 
question  was  not  determined.  His  Honour  being  of  opinion  that  upon  the  facts  of  that  case 
the  possession  could  not  be  considered  as  adverse.  The  point  had  been  moved  before  the  same 
learfted  judge  in  a  preceding  case,  that  of  Pigott  v.  Waller,  7  Ves.  98.  but  it  not  appearing 
that  there  was  any  possession  in  any  one,  except  the  person  who  suffered  the  recovery,  the 
question  of  course  did  not  arise.    See  Wynne  v.  Cookes,  i  Br.  Ch.  Hep.  s^5< 

Cruise  on  A  recovery  suffered  by  cestui  que  trust  in  tail,   who  is  in  p>os- 

Recov.  271.      session  under  the  trustees,   will  effectually  bar  such  estate-tail, 
and  all  equitable  remainders,   and  the  equitable  reversion  ex- 
pectant thereon ;  although  there  be  no  legal  tenant  to  the  prc€- 
cipc.\\ 
North  V.  Sir  Frmicis  North  purchased  certain    lands  in  Essex   from 

Champernoon,  Jlichard  Alli?igton,  who  was  cestui  que  trust  in  tail  of  them,  with 
*g  g"c^^  ^*  remainders  over;  and  had  suffered  a  common  recovery:  but  there 
1  Vern.  13.  was  no  legal  tenant  to  the  pracipe^  the  freehold  being  in  the 
S.C.iP.Wms.  trustees,  who  were  not  parties  to  the  recovery.  Yet  decreed  that 
91.  S.C.  tJie  remainders  expectant  on  the  estate-tail  were  well  barred  by 

this  recovery. 
RobinsQn  v.  Recoveries  of  this  kind  only  operate  on  the  trust  estate  whereof 

Cummmg,  Ca.  ^^y  ^re  suffered,  and  the  equitable  remainders  expectant  there- 
167.^1  Atk.*      ^^  »  ^^^  ^°  "°^  affect  any  legal  estate,  so  that  a  legal  remainder 
473. 3  Ves.       cannot  be  barred  by  an  equitable  recovery. 
M(>'  Thus, 


(C)  IVhat  Estates  and  InUr^sU  ma^f  be  imrred^  &;c.  703 

Thus,  John  Thornton  being  Beiaed  of  the  premises  for  liCp,  with  Salvin  v. 
ie4iiaiiukr  to  his  firht  son,    Thwnas^  in  tail,  j oiiiuindcr  to  liis  se-  Thornton, 
cond  son,  James,  in  tail,  forfeited  in  the  rebellion  in  1745.     The  ch*^r*"  ^^' 
estate  for  life  being  put  up  for  sale  by  the  commissioners,  was  Arabl.  545! 
bought  by  Thomas  (the  tenant  in   tail),  but  in  the  name  of  a  699.  S.C. 
trustee.      Thomas  thus  having  the  equitable  estate  for  the  life  of  affirmed  by 
his  father,  and  the  legal  estate-tail,  suffered  a  recovery,  and  soon   on  an  ^ 
after  died,  leaving  issue  a  daughter,  wife  to  the  plaintiff.    Jauies,  from  the 
the  second  son,  took  possession,  suffered  a  recovery,  (after  the  Rolls, 
death  of  his  father  and  the  trustee,  in  whom  his  estate  vested,) 
and  died,  leaving  two  daughters,  the  defendants,  who  were  in 
possession.     The  bill  was  filed  by  Salviny  in  right  of  his  wife,  for 
an  account  of  profits,  and  to  have  the  estate  delivered  up.    Upon 
the  hearing  at  the  Rolls,  His  Honour  ordered  the  bill  to  be  re- 
tained for  a  year,  with  liberty  for  the  plaintiff  to  try  the  validity 
of  th(  ly  at  law.    But  it  was  the  opinion  of  the  court,  that 

Thoh.  ite  for  life  being  an  equitable  estate,  and  his  estate* 

tail  a  legal  estate,  he  was  not  enabled  to  suffer  either  a  perfect 
legal  or  a  perfect  equitable  recovery,  and  therefore  the  recovery 
suffered  operated  nothing. 

In  recoveries  of  this  kind  there  must  be  an  equitable  tenant  to  Cruise  on 
the  praecipe,  that  is,  the  trust  estate  must  be  conveyed  to  a  third  Recov.  ayj. 
])erson,  against  whom  the  writ  must  be  brought  in  the  same 
manner  as  in  recoveries  of  legal  estates. 

If  there  be  a  cestui  que  trust  for  life  before  the  cestui  que  trust  aCh.Ca.  64. 
in  tail,  so  that  in  case  the  legal  estate  had  been  conveyed  accord- 
ing to  the  trusts,  the  tenant  in  tail  could  not  bar  the  estate-tail 
by  a  common  recovery  there,  the  cestui  que  trust  in  tail  cannot 
bar  his  estate-tail  by  a  recovery. 

II  In  analogy  to  the  rule  as  to  legal  estates,  the  concurrence  of  1  Ch.  Ca.  64. 
the  equitable  tenant  of  the  freehold  is  necessary  to  the  validity  Salvin  v. 
of  a  recovery  of  an  equitable  estate.     Although   an   equitable  Thornton,  vin 
:    •        IT   '  u     ui     J  J     -^i       1       1  '^prO'   Good- 

estate  cannot,  m  suffering  a  recovery,  be  blenaed  witli  a  legal  ri^k  v.  Brown 

estate;  yet  it  is  no  objection  to  a  recovery  by  an  equitable  tenant  a  Freem.  180.' 
in  tail,  that  the  tenant  to   the  praecipe  has  the  legal  as  well  as  ^  Ch.  Ca.  49. 
equitable  estate  of  freehold  in  him ;  for  the  analogy  between  re-  ^'  gj.  Philip* 
coveries  of  legal  and  equitable  estates  is  sufficiently  preserved  by  3'ves.  120! 
obtaining  the  concurrence  of  the  person  who  is  tlie  beneficial  and  see  Mr. 
owner.  Sugden's 

Treatise  of  the 
Law  of  Vendors,  287.  4th  edit.     See  also  Wykham  v.  Wykham,  18  Ves.  417,  418,  419. 

A  testator  devised  his  estates  at  B,  to  C,  -E.,  i^.,  and  K.  in  Philips  v. 
fee,  in  trust  to  pay  his  mortgages  and  debts,  and  after  payment  ^"T^g^*  "^ 
he  directed  them  to  convey  the  estates  to  the  persons  to  whom  '"^''^* 
he  had  devised  his  estates  at  T,     He  then  devised  his  estates  at 
7'.  subject  to  a  life-estate  therein  to  his  wife  the  said  C  to  the  said 
JB.,  F,,  and  K,  in  fee,  in  trust  out  of  the  rents  and  profits  to  dis- 
charge his  debts  and  mortgages,  and  to  raise  portions  for  his  two 
grand-daughters :  and  from  and  after  such  payment  he  devised 
liis  estates  at  T,  to  the  said  E,  and  his  heir^,  to  the  use  of  him 
and  his  heirs,  upon  the  trusts  following,  i«>.  to  the  use  of  his 

crrandson 
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grandson  P.  T.  tV.  during  his  life,  and  after  his  decease  to  the 
use  of  the  heirs  male  of  his  body,  remainder  to  the  said  E,  in 
tail  male,  remainder  to   the  said  F.  in   tail   male,  remainder  to 
the  said  K.  in  tail  male,  remainder  to  Z).  in  tail  male,  with  the 
reversion  to  his  own  right  heirs.     The  testator's  wife  died  in  his 
life-time.     On  the  death  of  the  testator  in  1 764,  a  bill  was  filed 
in  the  name  of  F.  T,  W.,  then  an  infant,  to  have  the  trusts  of 
the  will  carried  into  execution ;  and  by  a  decree  in  1 765  the 
will  was  established,  and  the  usual  directions  were  given.     No 
farther  proceedings  took  place.     In  1772  F,  T,  W.  came  of  age; 
and  the  trustees  under  the  will  having  sold  part  ofthe  estates  for 
payment  of  the  debts,  put  him  in  possession  of  the  rest :  but  no 
conveyance  of  the  legal  estate  was  executed.     In  1 772  and  1780, 
E»  and  i^.,  two  ofthe  trustees  and  devisees  in  tail  in  remainder 
died.     In  1785,  the  devised  estates  were  conveyed  by  lease  and 
release,  by  F,  T,  W,  to  J".  P.,  in   order  to  make  a  tenant  to  the 
prcecipe^  and  a  recovery  was  shortly  afterwards  suffered  of  them 
to  the  use  of  P.  T,  W,  in  fee.     AT.,   the  only  surviving  trustee,  in 
whom  the  legal  estate  was  vested,  did  not  join  in  this  transac- 
tion.   Part  of  the  estates  were  afterwards  settled  on  the  marriage 
of  P.  T,  JV.f  and  by  his  will  he  devised  the  remainder,  and  died 
without  issue  male.     AT.  also  died.     A  bill  beinff  filed  after  the 
death  of  P.  to  revive  the  proceedings  in  the  former  cause,  and 
praying  that  the  defendant,  the  son  of  AT.,  might  be  decreed  to 
convey  the  estates  settled  on  the  marriage  of  P.  T.  W»  to  the 
uses  of  the  settlement,  and  to  convey  such  of  the  estates  as  were 
sold  to  the  use  of  the  purchasers,  and  the  residue  to  the  uses  of 
the  will  of  P.  T.  W, ;  the  defendant  insisted,  that  by  the  union 
ofthe  equitable  and  legal  estates  in  his  father  K.  he  had  a  legal 
remainder  in  tail  in  the  estates,  whereof  the  recovery  was  suf- 
fered; and  therefore  such  remainder  was  not  barred  for  want  of 
a  legal  tenant  to  the  praecipe.     But  it  was  decreed,  that  A",  was 
only   trustee  for  himself  in   remainder  after  an  estate-tail   in 
lu  P.  W, ;  and  that  therefore  the  recovery  well  barred  that  re- 
mainder :  that  AT.'s  equitable  interest  did  not  merge  in  his  legal 
interest,  inasmuch  as  it  was  not  commensurate  and  co-existent 
with  it ;  that  an  estate  in  fee  may  exist  in  a  trustee,  and  a  partial 
interest  in  the  equitable  estate  may  at  the  same  time  subsist  for 
the  benefit  of  such  trustee. 

his  recovery  will  har  the  equitable  estate-tail,  and  all  ulterior  interests;  for 
considered  as  totally  distinct. 

Where  an  estate  was  devised  to  trustees,  and  their  heirs  in 
trust  to  receive  and  pay  over  the  rents  and  profits  to  a  married 
woman  for  life  to  her  separate  use;  and  after  her  decease,  to 
convey  the  estate  to  her  daughters  as  tenants  in  common  in  tail ; 
Lord  Loughborough  held,  that  she  took  an  equitable  estate  for 
life ;  and  that  a  conveyance  from  her  and  her  husband  by  lease 
and  release  was  sufficient  to  make  a  good  equitable  tenant  to  the 
prevcipe,  j| 

Where  an  estate-tail  is  conveyed  or  devised  to  trustees  and 
their  heirs,  upon  trust  to  pay  debts,  or  such  debts  as  are  spe- 
cified, 


(1))  QJ  erroneous  and  void  Uceoveries^  iS;e.  7O5 

cificd,  nnd  after  payment  of  such  debts,  or  when  such  debts  shall 

be  paid,  then  in  trust  for  A.  /?.,  or  in  trust  to  convey  such  parts 

fthe  estate  as  shall  remain  unsold  to  A.  B. ;  in  either  of  those 

ises  A,  B.  has  a  trust   estate  in  the  surplus,  vested  in  him  im- 

lediatcly  upon  the  execution  of  the  deed,  t)r  the  death  of  the 

testator,  and  may  suffer  an  equitable  recovery  of  such  estate.] 

(D)  Of  erroneous  and  void  Recoveries,  who  may  avoid 
them,  and  by  what  Mcthodl 

TT  is  already  observetl,  that  a  recovery  suffered  by  an  infant  in  Ro.  Abr.  7^1. 
person  shall  not  bind  him:  but  though  he  may  avoid  it,  yet  74a. Lev.  142. 
it  cannot  be  done  by  an  entry  in  pais,  but  by  writ  of  error, 
and  this  too  during  his  minority;  for  the  judgment  of  the  court 
being  on  record  must  be  set  aside  by  an  act  of  e(jual  notoriety. 
And  an  infant  may  avoid  a  recovery  by  writ  of  error,  as  well 
where  he  comes  in  as  vouchee,  as  where  he  is  tenant  to  the  jfrcc- 
cipe ;  for  though  strictly  speaking  the  recovery  is  not  against 
him  where  he  is  not  tenant  to  the  prcecipcy  yet  for  the  greater 
security  of  the  purchaser,  and  to  strengthen  the  recovery  by  the 
use  of  the  double  voucher,  the  person  who  really  has  the  right 
to  the  land  in  demand  comes  in  as  vouchee,  and  then  by  vouch- 
ing over  the  common  vouchee,  has  one  recompcncc  for  all  his 
titles;  and  consequently,  if  he  be  the  person  that  really  loses  the 
land,  he  ought  in  reason  to  reverse  the  recovery,  us  well  where 
he  comes  in  as  vouchee,  as  where  he  is  seised  of  the  land,  and  is 
tenant  to  the  jtr^cipe. 

If  tenant  in  tail  within  age  comes  in  as  vouchee  by  attorney  in  Ro.  Abr.  755, 
a  common  recovery,  he  in  remainder  may  assign  this  for  error,   79^- 
for  he  is  party  in  (a)  interest  to  the  recovery  ;  and  where  a  man's  (a)  But  he 
interest  is  bound  by  another's  act,  it  is  but  reasonable  he  should  "|J"^'  ^avc 
be  allowed  to  free  himself  from  the  mischief  of  it  by  taking  ad-  int^erest^^for^^ 
vantage  of  any  error  in  it.  where  a  writ 

of  error  was 
brought  in  B.  K.  to  reverse  a  common  recovery,  and  there  was  a  scire  facicuhmcd  against  all 
the  terre-tenants,  and  tliey  niadc  a  default;  though  the  recovery  was  reversed,  yet  it  appearini; 
afterwards  that  the  plaintiff' in  the  writ  of  error  had  no  title,  there  being  a  remainder-man 
before  him,  the  court  reversed  their  former  reversal.  5  Mod.  106.  [The  right  to  brinj:  a  writ 
of  error  descends  to  the  person  to  whom  the  land  would  have  descended  in  case  the  recovery 
Imd  not  been  suffered.  Henningham  v.  Windham,  i  Leon.  261.  But  it  is  not  required  of  the 
plaintiff' in  error  to  set  forth  a  complete  title  in  the  writ.     Sheepshanks  v.  Lucas,  i  Burr.  41a.] 

[Although  nothing  can  be  assigned  for  error  which  contra-  Wynne  v. 
diets  the  record ;  as  incapacity  in  a  vouchee,  where  he  appeared  Wynne, 
in  person;  yet,  if  a  vouchee  appear  by  attorney,  an  averment  q^^^^'^^^' 
may  be  tlien   made,  either  that   such  vouchee  died  before  the  Recov.  6  8?. 
day  on  which  judgment  was  given,  or  that  he  laboured  under  Swan  v. 
some  personal  disability  which  rendered  him  incapable  of  suffer-  Broome, 
ing  a  recovery ;  for  this  is  matter  collateral  to  the  record,  and  ^  ni"R*e^^^^*5 
triable  by  a  jury.]  ^26.'    5  V^  * 

P.  C.  132.     Hunic  V.  Buiton,  Cruise  on  Recov.  Append. 
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If  ^.  bo  tenant  in  tail,  the  remainder  to  B.,  and  A,  suffer  an 
erroneous  recovery,  and  the  common  vouchee  release  to  the  re- 
coveror ;  yet,  if  A.  die  without  issue,  B,  may,  notwithstanding 
the  release,  reverse  it  by  writ  of  error:  for  the  common  vouchee 
is  only  called  in  for  form ;  and  as  he  has  really  no  interest  in  or 
title  to  the  land,  so  really  neither  does  he  make  any  recompence 
to  the  person  that  loses  the  land  ;  and  therefore  it  were  un- 
reasonable to  carrj^  the  notion  of  the  imaginary  recompence 
so  far  as  to  suppose  him  a  real  sufferer,  thereby  giving  him  the 
privilege  of  setting  aside  a  conveyance  by  which  he  is  no  way 
affect  eti. 

In  a  writ  of  error  to  reverse  a  recovery  suffered  by  an  infant, 
who  apjieared  by  guardian,  the  error  assigned  was  in  the  entry 
of  his  admission  by  guardian,  viz.  ccmcess,  est  pn-  curiam  hie  qitod 
A,  B.  sequaiur  pro  J,  S.  ar-mig.  qui  infra  (Vtat,  existit  id  giiardiaiitis 


7.3.  s.c. 

1  Keb.  627. 
S.  C. 


Fortescue 
Aland  v. 
Malone, 
fitzg.  114- 


S.  C.  I  Ventr.  prcecJict,  J,S,  whereas  it  was  objectt^l,  that  since  the  infant  was 
tenant  to  the  writ,  it  ought  to  have  been  entereil,  that  tlie 
guardian  was  admitted  to  defend  for  tlie  infant;  but  this  excep- 
tion was  disallowed,  because  the  words  ad  scquauL  for  the  inflint 
signify  the  same  with  ad  dcfcndend,  for  the  infant;  for  ad 
scque?id,  is  to  follow  and  attend  the  business  and  suit  of  the  in- 
fant ;  and  the  guardian  being  assigned  to  do  that,  must  likewise 
have  been  assigned  to  take  care  of,  or  take  upon  him  the  defence 
of  the  infant's  suit. 

[In  a  writ  of  error  in  the  King's  Bencli  in  Ireland^  tlie  case 
was,  that  in  a  writ  of  error  to  reverse  a  common  recovery,  the 
defendant  pleaded  that  he  was  an  infant,  and  prayed  Uiat  tl>e 
parol  might  demur.  To  this  the  plaintiff  demurred  ;  and  judg- 
ment was  given  that  the  parol  should  demur ;  which  judgment 
was  affirmed.  —  Note,  to  the  writ  of  error  in  this  court,  the  de- 
fendant again  pleaded  his  infancy,  and  prayed  the  parol  might 
demur,  which  was  disallowed.  Non  datur  enim  exceptio  ejnsdeni 
rei  aijus  petitur  dissoltUio, 
Lord  Pcm-  A  recovery  ought  not  to  be  reversed,  unless  writs  oi  scire  facias 

brokers  case,  are  issued  against  the  terre-tenants  and  the  heir  [a) ;  because  the 
Rep.  temp.  errors  in  a  recovery  ought  not  to  be  examined,  until  all  the 
But  the^issuin'*  Parties  interested  in  supporting  it,  are  before  the  court.] 

of  writs  of 

scire  facias  to  the  terre-tenants  is  not  deemed  to  be  ex  nccessiiale  jurisy  but  only  discretionary 
in  the  court.  Kingston  V.  Herbert,  2  Show.  490.  3  Mod.  119.  Carth.  iii.  Skin.  273.  And 
per  Lord  Mansfield^  by  tiie  established  mode  of  proceeding,  there  must  be  ^  scire  facias  against 
the  terre-tenants,  otherwise  it  is  an  irregularity,  but  no  more.  Hall  v.  Woodcock,  i  Burr.  359. 
(fl)  II  Against  the  heir  there  is  no  necessity  for  a  scire  facias.    Sheepshanks  v,  Lucas,  Id,  4ia.|| 

Barton's  case.        In  a  common  recovery  the  writ  of  entry  bears  date  i  Martii 

Poph.  100.        7  Eliz,  ret,  die  hoicc  in  quartd  septiinavd  quadragesim,  proxim, 

Cro.El.388.    fulur.y  the  first  day  o^  March  being  that  year  the  first  day  of 

Zjent ;  the  recovery  past  in  the  usual  form  that  Lent ;  and  in  a 

writ  of  error  to  reverse  it,  the  error  assigned  was,  that  the  words 

proxim,  fidur,  should  be  referred  to  qjiadragesim,,  and  then  the 

writ  of  entry  was  not  returned  till  Mondaij  in  the  fourth  week  of 

Lenty  8  Eliz.,  which  was  the  time  the  tenant  was  to  appear;  and 

7  consequently, 


(D)  Of  eiToneoits  and  void  Recoveries ^  6^r.  jqj 

)iiscquently,  this  recovery  must  be  void,  because  here  was  judg- 
iiient  upon  a  voucher,  and  a  recovery  in  vahie,  before  the  writ  , 

was  returned,  before  wliicli  the  court  lias  no  power  to  proceed. 
But  it  was  answered  and  resolved,  that  b'mce  pt'oj.'im.Julur.  were 
not  written  at  large,  thev  may  be  indifferently  applied  either  to 
die  luruc,  by  supposing  them  to  stand  for  jtroximo  futuroy  or  to 
qmrtd  scptimandy  by  supposing  them  to  s-tand  for  proximd 
Juiurd  ;  and  where  words  abbreviated  may  be  indiirereiitly  re- 
ferred, it  is  but  reasonable  to  give  them  such  a  relation,  as  will 
best  support  the  recovery,  which  is  but  a  voluntary  conveyance, 
lU  res  magis  valcat  qtiam  pereat.  But,  if  the  words  had  be-en  at 
^  large  proximo:  fiiturce^  then  they  must  necessarily  be  referred  to 
qtmdragesimrv,  and  then  the  objection  had  been  good,  and  the 
recovery  for  that  reason  must  have  been  void. 

In  error  to  reverse  a  recovery,  the  errors  assigned  were,  Popli.  33, 
I .  That  the  writ  of  entry  was  broughl  of  an  advowson  of  a  5  Co.  40. 
lectory,  and  also  of  a  rent  issuing  out  of  the  same  rectory,  which 
was  a  bis  petitum^  and  therefore  the  writ  vitious.  But  this  was 
disallowed,  Ix^cause  the  advowson  and  rectory  are  diflerent 
things  ;  for  he  that  has  the  advowson  has  only  the  right  of  pre- 
sentation, but  he  that  has  the  rectory  has  tiie  profits  of  the 
church,  out  of  which  the  rent  issues;  and,  consequently,  there 
can  be  no  bis  petitum  in  this  case,  because  by  the  demand  of  the 
advowson  of  the  rectory,  and  of  the  rent  issuing  out  of  the 
rectory,  the  demandant  recovers  more  than  by  a  demand  of  the 
rectory  only.  Another  error  assigned  was,  in  the  demand  of  a 
rent  or  pension  of  four  marks  issuing  out  of  the  rectory,  which  5  Co.  41.  a. 
is  too  uncertain  a  demand,  a  pension  being  a  different  thing  P^ph*  23. 
from  a  rent,  and  recoverable  in  the  spiritual  couit.  But  this  too 
was  disallowed,  because  it  is  plain  there  is  but  one  sum  of  four 
marks  demanded,  and  the  pension  or  rent  must  be  synonymous 
here,  because  they  are  demanded  as  issuing  out  of  the  rcctoi*y  ; 
and  therefore,  the  pension  cannot  be  in  nature  of  an  annuity, 
which  charges  the  person  only,  because  it  is  expressly  to  issue 
out  ^f  the  rectory. 

[A  common  recovery  was  suffered,  but  no  writ  of  entry  was  Anon.Litt. 
filed ;  in  consequence  of  which,  a  writ  of  error  was  brought.  ^^P*  *99« 
It  was  moved  that  it  might  be  examined,  whether  any  writ  of 
entry  had  been  filed  or  not:  but  the  court  denied  it,  though  If 
it  appear  upon  record  that  a  writ  has  been  filed,  then  they 
would  consider,  whether  a  new  writ  should  be  filed  or  not. 
And  it  was  said,  that  if  a  recovery  was  exemplified  pursuant  to 
the  statute  23  Eliz.  though  some  part  of  it  was  lost,  yet  it  would 
be  aided. 

By  a  rule  of  the  court  of  C.  P.  made  Tr.  30  Geo.  3.  "  It  is  iH.  BI.5a6. 
*'  ordered,  that  from  and  after  the  first  day  oi  Michaelmas  term 
*'  then  next  ensuing,  in  every  common  recovery  wherein  the 
"  vouchee  or  vouchees  shall  personally  appear  at  the  bar  of  that 
"  court  for  the  purpose  of  suffering  such  recovery,  the  writ  of 
"  entry  shall  be  sued  out  and  produced,  at  the  time  of  the  re- 
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"  cording  of  the  vouchee's  or  vouchees'  appearance  at  bar,  at 
«  the  'loot  of  the  pracipe  in  such  recovery."] 
Win  V.  Floyd,       In  a  writ  of  error  to  reverse  a  common  recovery,  the  error 

1  Sid.  213.  insisted  on  v»  as,  that  the  warrant  of  attorney  of  the  vouchee  bore 
sr  'r°'  date  before  the  summoneas  ad  xvarrajitizajuL  issued.  Yet  the 
'70.  96.  S.  C.     judgment  was  affirmed,  because  the  vouchee  may  come  in,  if  he 

will,  before  the  summoneas  ad  xvarrantizand.  and  make  his  at- 
torney; and  therefore,  to  support  the  common  recovery,  it  shall 
be  presumed  the  vouchee  was  present  in  court  and  appointed  his 
attorney ;  and  so  the  dedimns  ibr  the  warrant  and  the  summojicas 
adwarrantiza?id.  void. 
Barnard  v.  [The  Court  of  Conmion  Pleas  will  not  enlarge  the  return  of  a 

Woodcock,      writ  of  summons,  so  as  to  make  a  term  intervene  between  the 

2  Bl.  Rep.        teste  ^nj  return.] 
laoi.    Gib- 
bons V.  Stevenson,  tVf.  1223. 

Wakeman  v.  I"  ^  quarc  impcdit  the  plaintiff  entitles  himself  to  an  advowson 
Black\tell,  by  a  recovery  suffered  by  tenant  in  tail;  in  pleading  which  re- 
a  Mod.  70.  covery  he  alleges  two  to  be  tenants  to  the  pracipc^  but  doth  not 
s  r  b  t\he  ^^^^^  ^^^^  ^^^y  came  to  be  so,  or  what  conveyance  was  made  to 
pica  adjudged  them,  by  wliich  it  may  appear  that  they  were  tenants  to  the 
bad.  See  praecipe  ;  and  after  search  of  precedents  as  to  the  form  of  plead- 
aLutw.  1549'   ing  common  recoveries,  the  court  inclined  that  it  was  not  well 

pleaded,  but  delivered  no  judgment. 
Lloyd  v.  [By  statute  10  and  1 1  \V.  3.  c.  14.  the  writ  of  error  to  avoid 

Vaughan,         -^  jccovcry  must  be  brought  within  twenty  years  ;  which  twenty 
a  Sir.  1257.       years  are  to  be  reckoned,  it  hath  been  adjudged,  not  from  the 
time  when  the  title  accrued  to  the  person  seeking  to  avoid  it,  but 
from  the  time  wlien  the  recovery  was  suffered. 
Cruise  on  Re-"      Although  none  but  those  who  have  an  immediate  interest  in 
cov.  6300.        ilie  lands  are  allowed  to  bring  a  writ  of  error  to  reverse  a  \\ 
Pir\      6         covery;    yet  it  is  permitted  to  strangers  whose   interests   m\t 
'i,  Reeves,  362.  aflfccted  by  a  recovery  to  falsify  it.     And  a  recovery  may  be  falsi- 
Hencctooit     fied  by  several  ways:   i.  By  entry  and  plea.    2.  By  action.   3.  By 
may  bemvali-   action  and  plea.     4.   By  pica  only.     By  entry  and  plea,  when 
triaHn°eiect-    ^^^^  party's  entry  is   not   taken  away  by   the  recovery  and  he 
ment,  as  in       brings  an  assise,  and  the  recovery  is  pleaded  against  him,  then 
1  Vcs.  403.,      he  pleads  matter  to  avoid  the  recovery. 
and3Atk.3i3. 
supr.  B. 

Booth.  77.  A  recovery  may  also  be  falsified  by  action  and  plea,  when  the 

6  Co.  8  b.         entry,  of  the  party  that  hath  right  is  taken  away  by  the  recovery, 

and  upon  a  real  action  brought,  the  recovery  is  pleaded  in  bar 

of  his  right.     This  may  be  falsified  by  plea. 
Co.  L,itt.46.a.       By  the  common  law,  if  the  tenant  of  the  freehold  had  suffered 

a  common  recovery,  it   operated  as  a  good  bar  to  all  terms  for 

years  derived  out  of  the  freehold  ;  for  the  person  who  recovered 

the  lands,  was  supposed   to  come  in    by  a  title  paramount,  so 
Plowd.  83.        that  he  was  not  bound  by  the  leases  of  the  person  against  whom 

he  recovereth     Besides,  a  termor  for  years  could  not  in    any 

case  falsify  a  a  common  recovery. 

By 


(D)  Of  erroneous  and  void  Recoveries^  ^v.  7()() 

By  the  statute  qf  Gloticesfer,  i  Eilw.  i.e.  1 1.  a  remedy  was 
given  to  the  lessee  for  years,  by  way  of  receipt  and  trial,  whether 
the  recovery  was  upon  good  title,  or  by  way  of  colluiiion,  and 
in  case  it  appeared  that  the  recovery  was  by  collusion,  then  tlic 
lessee  for  years  was  permitted  to  enjoy  his  term,  and  the  execu- 
tion was  staid  until  the  determination  of  the  term. 

llie  operation  of  this  statute  not  having;  been  found  sufficiently  Bro.  Abytit. 
xtensivc,  another  act  was   made  21    Hen.  8.  c.  15.  whereby  it  p*^"''^Kr  *p' 
was  provided  that  a  tenant  for  years  might  falsify  a  feigned  re-  jQ^'^/azo 
covery  had  against  the  person  in  reversion;  and  that  no  estate  Vaogh.  127. 
held  by  statute-merchant,  staple,  or  elegit,  should  be  avoided 
by  means  of  any  feigned  recovery. 

A  recovery,  as  well  as  a  fine,  may  be  invalidated  by  the  court  Ferres  v. 
of  Chancery:  for  where  it  a})pears  to  have  .been  unduly  obtained,  ff"^{  *  f^' 
that  court  will  either  compel  the  recoveror  to  convey  the  estate  stanhope  v.^ 
to  the  person  who  is  entitlctl  in  ecjuity  to  have  it,  or  declare  the  Thsuker, 
recoveror  to  be  a  trustee  for  such  person.]  Pr.  Ch.  435. 

II On  the  other  hand,  where  a  person  is  prevented  from  suf-  Luttrcll  v. 
fering  a  recovery  by  force  and  management,  the  court  of  Chan-  Olmius, 
eery  will  compel  the  parlies  to  act  as  if  a  recovery  had  been  ^'  ^^^-  ^3^. 
suffered.  As,  where  Lord  Waltham  being  tenant  in  tail,  and 
meaning  to  suffer  a  recovery,  and  by  will  to  give  real  interests 
to  his  wife,  Mr.  Luttrell,  who  by  his  marria^'c  had  an  interest 
to  prevent  the  entail  from  being  barred,  did,  by  force  and  ma- 
nagement, prevent  the  testator  trom  executing  the  deed  to  make 
the  tenant  to  tho  precipe ;  Lord  T/inrlowe^s  opinion  was  clear, 
that  though  at  law,  Mr.  LuttrelVs,  lady  was  tenant  in  tail,  and, 
which  made  it  stronger,  was  no  party  to  the  transaction,  yet, 
neither  \\c  nor  any  one  else  could  have  the  benefit  of  the  fraud  ; 
and  the  jury,  upon  an  issue  directed,  having  found  that  the  re- 
covery was  fraudulently  prevented.  Lord  ThurUrjoe  held,  even 
in  favour  of  a  volunteer,  that  the  tenant  in  tail  should  not  take 
advantage  of  the  iniquitous  act,  though  she  was  not  a  party  to 
it ;  and  the  estate  was  considered  exactly  as  if  the  recovery  had 
been  suffered.  |I 

[The  court  of  Common  Pleas  will  permit  an  amendment  of  re-  (a)  Pindcv. 
coveries,  as  well  as  of  fines,  where  an  evident  mistake  has  been  Norton,  Dy. 
made  in  the  names  or  descriptions  of  the  parties  {a\  or  in  the  vlfiacon^K" 
description  of  the  estates  [b),  or  when  there  has  been  a  clerical  1*70.  Thurbaii 
mistake  in  the  entry  of  the  judgment  (c),  or  in  the  teste  or  re-  v.  Pantry,  id. 

turn   of  the  writ  of  entry  (d).  or  in  the  return  of  the  writ  of  ^71.    Mayor 
r  •„•      /XT  J  V   /J  v.Coulthaid, 

s^^^l"-  (^)]  a  Bl.  Rep. 

1230.  Lord  and  Biscoe,  Barnes,  24.  {b)  Skinner  v.  Land,  Pigot.  17a.  Brooke  v.  Brd- 
dulph,  id.  ibid.  Henzel  v.  Lodge,  ^  BI.  Rep.  747-  '3  Wils.  154.  Watson  v.  Cox,  a  BJ. 
Rep.  1065.  (c)  Barnes,  ao.  aa.  (rf)  8  Co.  159.  b.  4  Taunt.  644.  855.  5  Taunt.  259. 
I  Bos.  &  Pul.  137.    Wilton  v.  Fairfax,  Barnes,  23.    (e)  Watson  v.  Lockley,  a  Wils.  a. 

)|  So,  where  a  recovery  is  erroneous,  because  no  writ  of  seisin  is  per  Lord 
awarded,  nor  the  judgment  executed  by  a  writ  of  seisin  returned  ^cnj/on.m. 
on  the  roll,  the   court  of  Common   Pleas  will,  after  a  \^V't  o^  nSl^bv^f^ 
rror  is  brought  to  reverse  the  recovery  for  that  error,  rectify  the  179.* ' 
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defect  in  the  record,  by  ordering  a  writ  of  seisin  to  be  awarded 
on  the  roll,  and  retuni  executed  ;  for  no  writ  of  seisin  is  ever  in 

fact  executed.il 
I  H.  Bl.  72.  [But  an  amendment  will  not  be  permitted  on   affidavit  only : 

it  must  appear  on  the  face  ©f  the  deed  to  lead  the  uses,  that 

there  is  sufficient  ground  for  it. 
Acton  V.  ]^ov  ^vill  it  be  allowed  in  the  description  of  the  estates  com- 

^Rfn"'  8      preliended  in  a  recovery,  where  the  recovery,  as  it  stands,  haw 
a     •   ep.   7  .  j^^^^jg  ^p  jl^^  vouchee  to  operate  upon. 

I  Wils.  3^  And,  in  general,  no  amendment  will  be  allowed  unless  there  is. 

Recov.6"83.     ^"  evident 'mistake  of  the  clerk,  or  something  to  amend  by.] 
Simeon  v.  ||  In  a})plying  to  amend,  it  is  not  necessary  to  shew  more  of 

Wakeforcl,        ^\^q  (j^jg    ^Yian  a  seisin  in  tail  of  the  vouchee. 
4  Taunt.  155. 

Steele  v.  Neither  the  deed  of  uses  nor  the  warrant  of  attorney  can  be 

Clenncl,  altered  by  the  court. 

6  Taunt.  145- 
Forster  v.  Forster,  id.  373.     Fox  v.  Bcnbow,  id.  651. 

By  a  rule  M.  39  G,  3.,  no  common  recovery  or  fine  shall  be 
suffered  to  pass;  unless  the  taking  of  the  warrant  of  attorney  for 
suffering  any  common  recovery  or  caption  of  any  fine  be  before 
any  of  the  Justices  or  Barons  of  his  Mnjesly's  Courts  of  Record 
in  Westminster-Hall^  or  one  of  the  Serjeants  at  Law,  unless  an 
affidavit  be  made  and  filed,  stating  that  the  commissioners  taking 
the  same,  are,  to  the  best  of  the  defendant's  information  and 
belief,  either  barristers  of  five  years*  standing,  or  solicitors  or 
attornies  of  some  of  the  courts  in  Weslminster-Holl,  the  judges 
of  the  Court  and  Session  and  Exchequer,  or  advocates  and 
clerks  to  the  signet  of  five  years*  standing  in  Gotland, 
Blagrave  V.  Under  this  rule  neither  an  attorney  ol  the  court  of  great  ses- 

Owen,  sions  at  Chestevy  nor  an  attorney  of  the  court  of  great  sessions 

3  Taunt.  30a.   in  Walesy  is  competent  to  take  the  acknowledgment  of  the  war- 
MuUins  V.        j.gjj^  ^^  attorney.     The  warrant,  if  so  taken,  is  a  nullity. 

4  Taunt.  5  84* 

Manderv.  Where  the  affidavit  stated  that  the  commissioner  was  an  at- 

Hookney,  torney  of  the  court  of  King*s  Bench,  it  was  suffered  to  pass, 
r  Th  "^i  ^^^'  ^^^^8^^  ^^^  words  "  at  Westminster'*  were  omitted.  In  a  subse- 
Prior^S.^g^c.  9"^"^  ^^^e  {a)  those  words  were  permitted  to  be  addcd^by  a  sup- 
plemental affidavit. 
Rawlev.Pyke,  Where  the  demandant  was  one  of  the  two  commissioners  who 
5  Taunt.  747.  had  taken  the  acknowledgment,  and  returned  the  writ,  the 
©.^^^^^^*  court  would  not  permit  the  recovery  to  pass.  Nor  would  they, 
4  Taunt.  jQo.  (^)  ^'^^G^e  the  attorney  upon  the  record  was  one  of  the  commis- 
sioners. 
Laidlaw  v.  If  the  acknowledgment  of  the  vouchees  is  taken  abroad,  the 

Cox,  a  Taunt,  notarial  certificate  which    is  required  by  the   rule   of  court  of 
*°^*  H;  14  G.  3.  supra,  6^  i.,  to  authenticate  the  affidavit  of  the  com- 

missioners, must  distinctly  stale,  that  the  affidavit  was  sworn, 
Hubert  v.  it  must  not  leave  it  to  be  collected  by  inference.  But,  if  it  be 
f  Taunt.^i9V    ^PP^^*^"^  ^^^^^  ^^^  signature  of  the  magistrate  before  whom   the 

affidavit 
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affidavit  was  sworn,  must  be  his,  the  recovery  will  pass,  though 
the  notarial  certificate  omit  to  state  it  to  be  so. 

Where  the  warrant  of  attorney  was  acknowledged   in  a  part  DomTillev. 
of  the  East  Indies  far  distant  from  the  residence  of  any  notary   Kinderley, 
pubHck  or  British  magistrate,  the  affidavit  of  the  acknowledg-   ^  Taunt.  275. 
ment  made  before  the  British  consul  or   agent  there  was  ad- 
mitted ;  but  the  court  required  an  affidavit  of  these  focts  from  the 
xhairmaii  or  secretary  of  the  East  India  Company,  and  also  an 
affidavit  that  the   acknowledgment  of  the  warrant  of  attorney  , 

was  taken  before  two  commissioners. 

Although  the  wan-ant  of  attorney  of  the  several  vouchees  ought  Lang  v.  Lee, 
to  be  joint,  that  is,  all  on  one  piece  of  parchment;  yet  where   i  Bos,  &  Pull, 
two  of  three  vouchees  had   given  one  joint  warrant  of  attorney,   ^'* 
and  the  third  had  given  his  on  a  separate  piece  of  parchment, 
the  court  allowed  the  recovery  to  pass.     Hut,  in  a  later  case,  Jennings  v. 
where  the  several  vouchees  had  acknowledged  separate  warrants  5'^p^},'  ^  ^''* 
of  attorney,    though   upon  the  same  piecu  of  parchment,  the  g^  Balcli  v-* 
court  were  clearly  of  opinion  that    the  warrant  could  not  be   Phelps,  id. 
amendeil,  and   the  recovery  could  not  pass ;  because,  notwith-  368.  snpra^ 
standing  all  the  vouchees  had  appointed  the  same  attorney,  yet  ^^°' 
it  did  not  from  thence  follow  but  that  he  might  be  appointed  by 
the  dirtcrcnt  parties  for  separate  purposes. 

A  recovery  has  been  permitted  to  be  amended,  by  inserting  ^'•'l'^."'*^  ^• 
the  words  "  ac  etiam  advocationciHy  prtescntationcm,  dotiationem^  &Pu[*  *    °^* 
lomiiiatioficm,  liberatn  disj)ositioncmy  et  jus  patronattis  eccUsia  de  note. 
'.  ac  advocatioiieniy  pncsentationem^  donationcm,  libcram  disposi- 
tioncin  ct  Jiis patronatiis  de  atrationc' de  C"      But  in  a  later  case  Home  v. 
upon  an  aj)plication  to  amend  a  recovery  by  inserting  the  words  ^^^^* 
"  Advowson  of  Bccston  St*  Lawrence^   and  curacy  of  Ashmen-'  '       " 

haugh"  the  court  granted  it  as  to  the  advowson,  but  as  to  the 
right  of  nominating  a  perpetual  curate,  they  said  it  was  not  the 
subject  of  a  recovery ;  it  was  a  thing  unknown  to  the  law;  it  is 
parcel  of  the  rectory.  |I 

II See  St.  23  El.  c.  3.  y  10.,  and  a;  El.  c.  9.  y  10.  and  supra,  11  a. 

See  St.  39  &  40  G.  3.  c.  56.  (commonly  called  "  Lord  Eldon*s  act,'*) 
supra,  175.  and  St.  58  G.  3.  c.  46.  the  same  enactment  in  the  very  same  word* 
for  Irt'iand.\\ 
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Dalton's 


AT  common  law,  if  a  man  had  a  right  of  entry  in  him,  he 

was  permitted  to  enter  with  force  and  arms,  and   to  detain  L^^^b^J  ^^^' 
his  possession  by  forct-,  where  his  entry  was  lawful,  (a)     This  Crom.7of 

Z  z  4  created   a.  b.  {a)  [iThi* 
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dictum,  that  created  great  inconvenience  by  arming  the  tenants  of  the  lords, 
at  common  j^j^j  jp^  ^  manner  encouraging  those  in  mischief,  who  were  al- 
law  a  pariv  ^yayg  too  forward  in  rebellions  and  contentions  in  their  ncigh- 
fo?ceTnto  th^at  bourhood  :  also,  it  gave  an  opportunity  to  powerful  men,  under 
towhichhehas  the  pretence  of  feigned  titles,  forcibly  to  eject  tlieir  weaker 
a  legal  title,      neitrbbours.     The  legislature,  therefore,  finding  it  necessary  to 

is  not  to  be      jiiterpose,  we  will  set  down  and  colisider, 

implicitly  re-  *■ 

ceived;tnouglk 

it  wouia  ra-     /^N  ^£i^Q  several  Statutes  made  relatinrr  to  this  Subject. 

thcr  seem  that  \      -^  n  j 

a'rightexe^r-  (B)  What  shall  be  a  forcible  Entry  and  Detainer 
cisabie  how-  within  thcsc  Statutes. 

ever  under 

certain  limit-    (Q)  Qf  the  Nature  of  the  Possessions  with  respect  to 

i6z,"i63'''^'  ^^'^^^  ^"^  ^^^y  ^^  S"*^^y  o^"  ^  ^bi'cibie  Entry  or 
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ibrce  is  an 
offence  at 
common  law, 
for  which 
an  indictment 
will  lie,  pro- 
vided the  in- 
dictment 
charge  the 
defendants 
with  having 
used  such 
force  as  con- 
stitutes a  ^ 
breach  of  the 

jjublick  peace.  R.  v.  Bathurst,  Say.  Rep.  225.  R.  v.  Storr,  3  Burr.  1608.  R.  v.  Bate,  id.  1731. 
The  words  "  vi  ct  armis''  do  not  of  themselves  impute  that  degree  or  force,  for  it  is  no  more 
than  what  the  law  ascribes  to  every  common  trespass  or  entry  upon  land.  R.  v.  Storr,  and 
H.  V.  Bate  ;  but  the  words  "  vinnn  forlP'  import  somethini;  criminal  in  its  nature,  something 
more  than  is  meant  by  the  words  "  vi  ct  armis^*  and  sufficiently  distinguish  this  kind  of  entry 
from  an  ordinary  trc?pass.     R.  v.  Wilson,  8  T.  R.  357.     Sty.  135.    Rast.  Entr.  354.[| 
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was  a  writ 
formed  to 
take  and  ap- 
pi'aisc  the 
arms  of  such 
as  rode 
armed,  and 


(A)  The  several  Statutes  made  relating  to  this  Subject. 

T^Y  llic  2  Ed.  3.  c.  3.  called  the  statute  of  Northampton,  it  is 
enacted,  that  "  no  man,  great  nor  small,  of  what  condition 
'*  soever  he  be,  except  the  king's  servants  in  his  presence,  and 
*'  the  king's  ofHcers  in  doing  execution  of  the  king's  precepts, 
"  {mandementz  le  Roi,)  or  of  their  office,  and  those  who  are  in 
"  their  company  aiding  them,  and  also  upon  a  cry  made  for 
"  arms  to  keep  the  peace,  and  that  in  the  places  where  such 
"  acts  shall  happen,  be  lo  hardy  as  to  come,   before  the  king's 

'•  justices 


(A)  The  scva^al  Statutes  made  relating  to  this  Su1)ject.  ^js 

"  justices  or  other  ministers  of  the  king  in  the  execution  of  their  also  to  take 

**  ofliccs  with  force  and  arms,  nor  to  bring  any  force  in  aflray  »"ti  imprison 

"  of  the  peace,  nor  to  ride  (a)  nor  iro  armed  neither  by  ni^rht  l"^""  *  I  ^  *^.i 
..  1        1  .      r  •  1  ®    •        I  c^i      ^^^  which  vtde 

•*  nor  by  day,  in  lairs,   markets,   nor  m   the  presence  ot  the  F.N. 8.249. 

**  justices,  nor  other  ministers,  nor  in  no  part  elsewhere,  upon  But  this  was 

"  pain  of  forfeiting  their  arms  to  the  king,  and  their  bodies  to  "^  sufficient 

"prison  at  the  king's  pleasure.  («)  ^r^the 

entering  and  <!et!iininj,'  possession  by  force.  (a)|(  The  word  in  the  original  is  "  chivauchcr," 
the  proper  meaning'  of  which  cannot  be  given  now  in  a  direct  translation.  It  occurs  in  almost 
ever}  chapter  of  Froissart,  and  generally  implies  a  military  armament  with  numbers. 
See  I  Luders'  Tracts,  8.  141.  {b)  Lord  CoAfy  in  3  Inst.  160.,  in  reciting  this  statute,  adds, 
••  and  make  fine  and  ransom  to  the  king."  But  these  words  are  not  in  the  authentic  edition  of 
the  statutes  published  by  the  King's  command  :  nor  do  they  appear  in  the  writ  in  FUzhcr- 
bert  formed  u{)on  this  statute. || 

By  the  5  II.  2.  c.  7.  "  The  king  defendeth,  that  none  thence-  |jRot.  Pari. 
**  forth  make  entry  into  any  lands  and  tenements,  but  in  cases  vol.  iii.  p.  114. 
"  where  entry  is  given  by  the  law ;  and  in  that  case  not  with  ""*  V*    '" 
**  strong  hand,  nor  with  multitude  of  people,  but  only  in   a  o£Bractona 
**  peaceable  and  easy  manner ;  and  if  any  man  henceforth  do  to  person  dis- 
*'  the  contrary,  and  tliereof  be  duly  convict,  he  shall  be  punished  seised  might 
**  by  imprisonment  of  his  body,  and  thereof  ransomed  at  the  [ccover  seism 
^c  \-      y       •]]  yy  "^  by  force.  With 

«  kmg  swill.  a  multitude  of 

friends  to 
assist  him,  provided  Ire  made  the  attempt  fiagrantc  disscuind.  Bract.  162,  163.  But  these 
forcible  vindications  of  a  man's  property  being  thought  incompatible  with  a  well-ordered 
government,  this  statute  was  made;  so  that  a  disseisee,  if  he  entered  with  force,  became 
punishable  in  the  same  manner  as  a  disseisor  with  force  had  been  before.(|  But  this  statute 
gave  no  speedy  remedy,  leaving  the  party  injured  to  the  connnon  course  of  proceeding  by 
way  of  indictment^or  action,  and  made  no  provision  at  all  against  forcible  detainers. 

By  the  15  R.  2.  c.  2.   <<  It  is  accorded  and  assented,  that  the 

"  statutes  and  ordinances  made  and  not  repealed  of  them  who 

*<  make  entries  with  strong  hand  into  lands  and  tenements  or 

<*  other  possessions  whatsoever,  and  them  hold  with  force,  and 

"  also,  &c.  be  holden,  and  kept,  and  fully  executed ;  and  added 

'*  thereto,  that  at  all  times  that  sucli  forcible  entries  be  made, 

*'  and  complaint  thereof  come  to  the  justices  of  peace,  or  to  any 

"  of  them,  that  the  same  justices  or  justice  take  sufficient  power 

*'  of  the  county,  and  go  to  the  place  where  the  force  is  made ; 

*'  and  if  they  find  any  that  hold  such  place  forcibly,  after  such 

"  entry  made,  they  shall  be  taken  and  put  into  the  next  gaol, 

"  there  to  abide,  convict  by  the  record  of  the  same  justices  or 

"justice,  until  they  have  made  fine  and  ransom  to  the  king; 

"  and  that  all  the  people  of  the  county,  as  well  the  sheriff  as 

**  others,  shall  be  attendant  upon  the  same  justices,  to  go  and 

<'  assist  the  same  justices  to  arrest  such  offenders,  upon  pain  of 

"  imprisonment,  and  to  make  fine  («)  to  the  king.     And  in  the  (rt)[Thejus- 

*'  same  maimer  it  shall  be  done  of  them  that  make  such  forcible  tices  must  set 

"  entries  into  benefices  or  offices  of  holy  church."  S*'^  ^'"^'  f"!* 

•^  they  must  do 

it  before  they  commit  the  offender,  though  they  may  take  a  reasonable  time  to  consider  of  it. 
But,  if  no  fine  is  set  by  the  justices,  the  King's  Bench  cannot  set  it ;  but,  upon  having  the  pro- 
ceedings removed  before  them  by  certiorari^  will  quash  the  conviction.  II.  v.  Elwcll,  a  Str. 
794.     %  Ld^  Raym.  15 15.     R.  v,  Layton,  i  Salk.  25^-    The  coAviction  too  will  be  quashed  if 

there 


714  FORCIBLE  ENTRY  AND  DETAINER. 

there  be  no  adjudication  that  the  person  upon  whom  the  fine  is  imposed  shall  be  committed 
until  it  is  paid.  R.  v. Lord,  Say.  Rep.  T76.  And  the  fine  must  be  assessed  upon  every  of- 
fender separately,  and  not  upon  the  offenders  jointly  :  and  the  justice  ought  to  estreat  the 
fine,  and  to  send  the  estreat  into  the  excheoucr,  that  from  thence  the  sheriff  may  be  com- 
manded to  levy  it  for  his  majesty's  use.  Dalt.  c.  44.  But  upon  payment  of  the  fine  to  the 
sheriff,  or  upon  sureties  found  (by  recognisiance)  for  the  payment  thereof,  it  seemeth,  that  the 
justice  may  deliver  the  offenders  out  of  prison  again  at  his  pleasure.    Ibid.] 

By  the  statute  of  8  H.  6.  c.  9.  after  reciting  the  statute  of 
15  R.  2.  "  And  for  that  the  said  statute  doth  not  extend  to  en- 
«  tries  into  tenements  in  peaceable  manner  and  after  holdcn 
«  with  force,  nor  if  the  persons  who  enter  with  force  into  lands 
"  or  tenements  be  removed  and  voided  before  the  coming  of  the 
<^  said  justices  or  justice,  as  before,  nor  any  pain  ordained,  if  the 
"  sheriff  do  not  obey  the  commands  and  precepts  of  the  said  jus- 
**  tices,  to  execute  the  said  ordinance,  many  wrongful  and  forcible 
*'  entries  be  made  from  one  day  to  another  into  lands  and  tenc- 
"  ments  by  those  who  have  no  right.  And  also  divers  gifts, 
**  feoffments,  and  discontinuances  sometimes  made  to  lords,  anil 
'*  other  puissant  persons,  and  extortioners  within  the  counties 
*'  where  they  be  coni^ersant  to  have  maintenance,  and  somc- 
"  times  to  such  persons  as  be  unknown  to  them  so  put  out  with 
"  intent  to  delay  and  defraud  such  rightful  possessors  of  their 
**  right  and  recovery  for  ever,  to  the  final  disherison  of  divers  of 
*'  the  king's  faithful  liege  people,  and  it  is  likely  daily  to  increase, 
*«  if  due  remedy  be  not  provided  in  this  behalf:  Our  Lord  the 
*'  King,  considering  the  premises,  hath  ordained,  that  the  said 
**  statute  and  all  other  statutes  of  such  entries  and  alienations 
<'  before  made  shall  be  holden  and  duly  executed :  in  addition 
**  thereto,  that  henceforth  where  any  doth  make  any  forcible 
"  entry  into  lands,  tenements,  or  other  possessions,  or  them  hold 
**  forcibly  after  complaint  thereof  made,  within  the  same  county 
*'  where  such  entry  is  made,  to  the  justices  of  the  peace,  or  to 
**  one  of  them  by  the  party  grieved,  that-  the  justices  or  justice 
<«  so  warned  within  a  convenient  time,  shall  cause  the  said 
<'  statute  to  be  duly  executed,  and  that  at  the  costs  of  the  party 
<«  so  grieved." 

*'  And  moreover,  though  such  persons  making  such  entries  be 
"  present,  or  else  departed  before  the  coming  of  the  said  jus- 
«'  tices  or  justice,  nevertheless  the  same  justices  or  justice,  in 
**  some  good  town  next  to  the  tenements  so  entered,  or  in  some 
"  convenient  place,  according  to  their  discretion,  shall  have, 
'*  and  each  of  them  shall  have  authority  and  power  to  inquire 
*'  by  the  people  of  the  same  county,  as  well  of  them  that  make 
"  such  forcible  entries  into  lands  and  tenements,  as  of  them  who 
*'  hold  the  same  with  force ;  and  if  it  be  found  before  any  of 
**  them,  that  any  dpth  contrary  to  this  statute,  then  the  said 
**  justices  or  justice  shall  cause  to  reseize  the  lands  and  tenc- 
**  ments  so  entered  or  holden  as  aforesaid,  and  shall  put  the 
**  party,  so  put  out,  in  full  possession  of  the  same  lands  and 
««  tenements  so  entered  or  holdcn  as  before." 

"  And  also,  that  when  the  said  justices  or  justice  make  such 

•*  inquiries 
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*'  in(juiries  as  before,  they  shall  make,  or  one  of  them  shall 

"  make,    their   warrants   and   precepts   to   be  directed  to  the 

"  sheritr  of  the  same  county,  commanding  him,  on  the  king's 

"  behalf,  to  cause  to  come  before  tliem,  and  every  of  them, 

"  sufRcicnt   and    indifferent  persons,  dwelling  next  about  the 

"  lands  so  entered  as  before,  to  inquire  of  such  entries ;  whereof 

**  ever}'  man  who  shall  be  impanelled  to  inquire  in  this  behalf, 

"  shall  have  land  or  tenement  of  the  yearly  value  of  forty  shil- 

"  lings  by  the  year  at  the  least,  above  reprizes ;  and  that  the 

**  sheriff  return  issues  upon  every  of  them ;  at  the  day  of  the 

"  first  precept  returnable  twenty  shillings,  and  at  the  second  day 

"  forty  shillings,  and  at  the  third  time  an  hundred  shillings,  and 

*'  at  every  day  after  the  double.     And  if  any  sheriff  or  bailiff 

"  within  a  franchise,  having  return  of  the  king's  writ,  be  slack 

"  and  make  not  execution  duly  of  the  said  precepts  to  him  di- 

**  reeled  to  make  such  inquiries,  that  he  shall  forfeit  to  the  king 

"  twenty  pounds  for  every  default,  and  moreover  shall  make 

"  fine  and  ransom  to  the  king. 

"  And  that  as  well  the  justices  or  justice  aforesaid,   as  the 

"  justices  of  assises,  at  their  coming  into  the  country  to  take 

"  assises,   shall  have,  and  every  of  them  shall  have,  power  to 

"  hear  and  determine  such  defaults  and  negligences  of  the  said 

"  sheriffs  and  bailiffs,  and  every  of  them,  as  well  by  bill  at  the 

"  suit  of  the  party  grieved,  for  himself,  as  for  the  king,  to  sue 

"  by  indictment,  only  to  be  taken  for  the  king. 

"  And  moreover,  if  any  person  be  ousted,  or  disseised  of  any 

<«  lands  or  tenements  in  a  forcible  manner,  or  put  out  peaceably, 

«*  and  afterwards  kept  thereout  with  strong  hand ;  or  after  such 

««  entry  any  feoffment  or  discontinuance  in  any  wise  thereof  be 

"  made  to  defraud  and  take  away  the  right  of  the  possessor, 

«  that  the  party  grieved  in  that  behalf  shall  have  assise  of  novel 

<«  disseisin,  or  writ  of  trespass  against  such  disseisor.     And  if 

«  the  party  giieved  recover  by  assise,  or  by  action  of  trespass, 

««  and  it  be  found  by  verdict  or  in  other  manner  by  due  form  in 

«  law,    that  the  party  defendant  entered  with  force  into  the 

**  lands  and  tenements,  or  them  with  force  after  his  entry  held, 

*'  that  the  plaintiff  shall   recover  his  treble  damages  against 

**  the  defendant ;  and  moreover,  that  he  make  fine  and  ransom 

"  to  the  king.      And  that  mayors,  justices  or  justice  of  the 

*<  peace,  sheriffs  and  bailiffs  of  cities,  towns,  and  boroughs,  hav- 

"  ing  franchise,   have  in  the  said  cities,   towns,  and  boroughs, 

'<  like  power  to  remove  such  entries,  and  in  other  articles  afore- 

"  said,  arising  within  the  same,   as  the  justices  of  peace  and 

"  sheriffs  in  counties  and  countries  aforesaid  have.*' 

"  Provided    always,    that    they   who    keep    by   force   their  Note:  this 

"  possessions   in    any   lands    or   tenements,    whereof   they    or  statute  having 

"  their  ancestors,  or  they  whose  estate  they  have  in  such  lands  |,^edv  by  assise 

*'  and    tenements,     have    continued   their   possessions   therein  of  novel  dis- 

"  hyHhree  years  or  more,  be  not  endamaged  by  force  of  this  j«*m,orac- 

"  statute."  ^^®"  ^^  ^^^^ 

pass. 
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pass,  to  recover  the  treble  damages,  if  the  defendant  pleads  the  matter  in  bar  to  it,  he  must 
also  traverse  the  force ;  but,  if  the  matter  in  bar  be  found  for  the  defendant,  so  that  he  hath 
jrood  title  at  law,  the  defendant  is  excused  from  the  force,  for  the  plaintiff  cannot  recover  in 
the  action  if  he  hath  no  right.  But,  if  the  plaintiff  prevails,  then  the  force  must  be  inquired 
of,  and  treble  damages  assessed  to  the  plaintiff.  But  a  person  is  punished  criminally  for 
entering  with  force  even  where  he  has  a  right,  though  not  for  peaceably  detaining  a  possession 
by  force,  especially,  if  he  has  holdcn  it  for  )hree  yfears  in  quiet.  F.  N.  B.  349.  Bro.  tit.  Force, 
5.11.29.     17H.  7.  i7-b. 

By  the  31  Eliz.  c.  11.  the  proviso  in  the  last  statute  is 
farther  enforced  and  explained,  and  it  is  declared  and  enacted, 
<*  That  no  restitution  upon  any  indictment  of  forcible  entry,  or 
*'  holding  with  force,  be  made  to  any  person,  if  the  person  so 
''  indicted  hath  had  the  occupation,  or  been  in  quiet  possession 
<*  for  the  space  oi  three  whole  years  together  next  before  the  day 
'*  of  such  indictment  so  found,  and  his  estate  therein  not  ended, 
*'  which  the  party  indicted  may  allege  for  stay  of  restitution, 
*'  and  restitution  to  stay  till  that  be  tried,  if  the  other  will  deny 
*'  or  traverse  the  same;  and  if  the  same  allegation  be  tried 
*'  against  the  same  person  so  indicted,  he  is  to  pay  such  costs 
*'  and  damages  to  the  other  party,  as  shall  be  assessed  by  the 
*'  judges  or  justices  before  whom  the  same  shall  be  tried;  tht; 
**  same  costs  and  damages  to  be  recovered  and  levied,  as  is 
**  usual  for  costs  and  damages  contained  in  judgments  upon 
*'  other  actions." 

By  the  21  Jac.  i.  c.  15.  it  is  enacted,  "  That  such  judges,  jus- 
'*  tices  or  justice  of  the  peace,  as  by  reiison  of  any  act  or  acts  of 
''  parliament  now  in  force,  are  authorised  and  enabled  upon 
'*  inquiry,  to  give  restitution  of  possession  unto  tenants,  of  any 
*'  estate  of  freehold  of  their  lands  or  tenements  which  shall  be 
**  entered  upon  with  force,  or  from  them  with-holdcn  by  force, 
"  shall  by  reason  of  this  present  act  have  the  like  and  the  same 
*'  authority  and  ability  from  henceforth  (upon  indictment  of 
*'  such  forcible  entries,  or  forcible  with-holdings  before  them 
"  duly  found)  to  give  like  restitution  of  possession  unto  tenants 
"  for  term  of  years,  tenants  by  copy  of  court-roll,  guardians 
**  by  knight-service,  tenants  by  clcgity  statute-merchant  and 
"  staple,  of  lands  or  tenements  by  them  so  holden,  which 
"  shall  be  entered  upon  by  force,  or  holden  from  them  by 
"  force." 


(B)  What  shall  be  a  forcible  Entry  and  Detainer  with- 
in these  Statutes. 

H.  P.  C.138.      A  FORCIBLE  entry  must  regularly  be  with   a  strong  hand, 
H'^^^^p'c  ^'^^^  unusual  weapons,  or  with  menace  of  life  or  limb. 

Bait.  299.  But       If  a  man  enters  peaceably  into  an  house,   but  turns  the  party 

threatening  to  out  of  possession  by  force,  or  by  threats  frights  him  out  of  j)osscs- 

spoilhisgoods,  gJQ,^   ^i,ig  ig  .^  forcible  entry. 

or  destroy  his  j  • 

cattle,  if  he  will  not  quit  his  possession,  will  not  make  a  forcible  entry.     Bro.  tit.  Duress,  12 

16.    a  Inst.  257. 
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If  a  house  be  bolted,  it  is  forcible  to  break  it  open,  but  it  is  1  Ro.  Ren.  a. 
not  so  to  (a)  draw  a  latch  and  enter  into  the  house ;  and  if  a  Inst.  %^S' 
a  man,  whose  entry  is  lawful,  shall  notice  the  other  out  of  the  9^?^'  ^°*  *• 
house  and  enter,  the  door  being  open  or  only  latcht,  his  entry  is  ,. ^  ^^^J '^l* 
1  ustifiable.  sajs*  thatthere 

can  be  no  en- 
(  ring  if  the  door  be  latched;  vide  i  Hawk.  P.  C.  c.  64*  f  36.  cont,  who  says,  that  such  an  incon- 
sidemble  circumstance  as  this,  which  commonly  passes  between  nei<{hlK>ur  and  neiuhbour,  will 
never  bring  a  man  within  the  meaning  of  these  statutes;  and  it  iiath  been  holden,  that  an 
entry  into  a  house  through  a  window,  or  by  o|)ening  a  door  with  a  key,  is  not  forcible.  Lamb. 
143.  a  Ro.  Rep.  a.  Hit  was  not  so  holden,  in  the  note  in  Rolle*s  Reports,  nor  wag  it  the 
point  on  which  the  judgment  of  the  court  was  required.  It  was  an  opinion  merely  thrown  out, 
teniUc  per  eux.\\  ' 

If  one  find  a  man  out  of  his  house,  and  forcibly  with-hold  him  i  Hawk.  P.  C. 
from  returning  to  it,  and  send  persons  to  "take  peaceable  posses-  c.64.  Ja6. 
sion  thereof  in  the  party's  absence,  this,  by  some  opinions,  says 
Hawkins,  is  no  forcible  entry,  inasmuch  as  he  did  no  violence  to 
the  house,  but  only  to  the  person  of  the  other.  But  he  himself 
is  of  a  contrary  opinion,  for  though  the  force  be  not  actually  done 
upon  the  land,  nor  in  the  very  act  of  entry,  yet  since  it  is  used 
with  an  immediate  intent  to  make  such  entry,  and  the  manner  of 
doing  it  only  prevents  the  opposition,  it  cannot  be  said  to  be 
without  force,  which,  whether  it  be  upon  or  off  the  land,  seems 
equally  within  the  statute. 

If  a  man  enters  to  distrain  for  rent  in  arrear  with  force,  this  is  Bridg.  175. 
a  forcible  entry;  because  though   he  doth   not  claim   the  land  20H.  6. 11.^. 
itself,  yet  he  claims  a  right  and  title  out  of  it,  which  by  these  Dah"*3oo?*^** 
statutes  he  is  forbid  to  exert  by  force.     But,  if  a  man  hath  right 
to  lands,  and  rides  over  them  witli  company  armed  to  church  or 
market,  without  expressing  any  intent  to  claim  them,   this  is  no 
forcible  entry,  because  his  actions  shall  be  interpreted  according 
to  his  intent.     But,  if  a  man  that  has  a  rent  be  resisted  from  his 
distress  by  force,  this  is  a  forcible  disseisin  of  the  rent,  for  which 
he  may  recover  treble  damages  in  an  assise,  or  may  fine  and  im- 
prison the  party :  but  he  cannot  have  a  writ  of  restitution ;  for 
though  the  statute  gives  a  remedy  by  fine  and  imprisonment  for  , 
the  unjust  force  that  is  offered  to  any  person's  right,  yet  it  doth 
not  give  the  justices  power  to  reseise  the  rent,  but  only  the  lands 
and  tenements  themselves ;  and   therefore  no  writ  of  restitution 
can  be  awarded. 

A  man  may  be  guilty  of  a  forcible  entry  in  a  dwelling-house,  a  Ro.  Rep.  t. 

though   there  be  nobody  in  the  house  at  the  time;  and  so  he  Perk.  45. 

may  by  an  entry  into  lands  where  any  person's  wife,  children,  Crom.  Just, 

or  servants  are  upon   the  lands  to  preserve  the  possession ;  be-  Moore  6c6.^' 
cause  whatsoever  a  man  does  by  his  agents  is  his  own  act:  but 
his  cattle  being  upon  the  ground  do  not  preserve  his  possession, 
because  they  are  not  capable  of  being  substituted  as  agents ;  and 
therefore  their  being  upon  the  land  continues  no  possession. 

If  several  come  in   company  where  their  entry  is  not  lawful,  Dalt.  30J. 

and  all  of  them,  saving  one,  enter  in  a  peaceable  manner,  and  9  Co.  67.  112. 

that  one  only  use  force,  it  is  a  forcible  entry  in  them  all,  because  "•?-   ^^^^'  '»*• 

they  ^^^^"•^'^' 
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Co.  Litt.  they  come  in  company  to  do  an  unlawful  act ;  and,  therefore, 
the  act  of  the  one  is  the  act  of  them  all,  and  he  is  presumed  to 
be  only  the  instrument  of  the  rest.  But  otherwise  it  is,  where 
one  had  a  right  of  entry,  for  there  they  only  come  to  do  a  lawful 
act,  and  therefore  it  is  the  force  of  him  only  that  used  it. 

If  divers  enter  by  force  to  the  use  of  ^.,  and  A.  afterwards 
agrees  to  it,  this  makes  it  a  disseisin  in  A.,  but  not  a  forcible 
entry  within  the  statute,  because  the  statute  doth  not  punish  an 
agreement,  but  only  the  force  and  violence  of  an  actual  entry. 

If  he,  who  hath  an  estate  in  land  by  a  defeasible  title,  con- 
tinues with  force  in  the  possession  thereof,  after  a  claim  made  by 
one  who  had  a  right  of  entry  thereto,  he  shall  be  adjudged  to 
have  entered  forcibly. 

The  same  circumstances  of  violence  or  terror,  which  will 
make  an  entry  forcible,  will  make  a  detainer  forcible  also.  Hence 
it  follows,  that  whoever  keeps  in  the  house  an  unusual  number 
of  people,  or  unusual  weapons,  or  threatens  to  do  some  bodily 
hurt  to  the  former  possessor,  if  he  dare  return,  shall  be  adjudged 
guilty  of  a  forcible  detainer,  though  no  attempt  be  made  to  re- 
enter. And  it  hath  been  said,  that  he  also  shall  come  under 
the  like  construction,  who  places  men  at  a  distance  from  the 
house,  in  order  to  assault  any  one  who  shall  make  an  attempt 
to  enter  into  it;  and  that  he  also  is  in  like  manner  guilty  who 
shuts  his  doors  against  a  justice  of  peace  coming  to  view  the 
force,  and  obstinately  refuses  to  let  him  come  in.  But  it  is  said, 
that  a  man  ought  not  to  be  adjudged  guilty  of  this  offence  for 
barely  refusing  to  go  out  of  a  house,  and  continuing  therein  in 
despite  of  another. 

If  a  man  holds  the  possession  by  force,  though  his  entry  was 
peaceable,  the  justices  may  remove  him,  if  he  had  no  right  to 
enter ;  but,  where  the  entry  is  at  first  peaceable  and  lawful,  there, 
whether  the  justices  may  remove  a  forcible  detainer,  where  it 
hath  not  been  peaceably  holden  for  three  years,  is  a  question ; 
for  that  the  justices  arc  not  judges  of  the  right,  but  of  the 
possession  only ;  and  if  a  man  be  gotten  peaceably  into  his  own, 
it  seems  he  may  defend  it  by  force;  and  where  the  jury  have 
found  quoad  the  entry  ignoramus^  and  quoad  the  detainer  billa 
vera,  such  indictment  hath  been  quashed,  and  the  restitution 
granted  upon  it  set  aside,  and  a  re-restitution  awarded. 
Dalt.  315.  Jf  two  arc  in  possession  of  a  house,  and  the  one  enters  by  one 

title,  and  the  other  by  another,  he  that  hath  right  shall  be  sup- 
posed to  be  in  the  possession;  but  the  justices  have  nothing  to 
do  to  intermeddle,  because  there  is  no  appearance  of  any  force 
in  either ;  and  therefore  cither  party  that  thinks  himself  injured 
must  apply  himself  to  an  action  at  law  to  be  redressed. 


Dalt.  301. 
Yelv.  99, 100. 
Cro.  Ja.  151. 
Sid. 97.  414. 
H.P.C.149. 
ifuod  vidCf  and 
Hawk.  P.  C. 
c.  64.  §  3a. 


(C)Of 


(D)  JHiat  Pn^sons  may  he  guilt ij  thereof.  ^^g 


(C)  Of  the  Nature  of  the  Possessions  with  respect  to 
which  one  may  be  guilty  of  a  forcible  Entry 
and  Detainer. 

^NE  may  be  guilty  of  this  offence  by  a  force  clone  to  ecclesi-  Sid.  loi.  Le>'. 
astical  iK)ssessions,  as  churches,  vicarage  houses,  4"^^.  as  much  99-  Keb.438. 
IS  if  the  same  were  done  to  any  temporal  inheritance.  ^"**  *^^  ^'' 

Also,  an  indictment  of  forcible  detainer  lies  against  one,  whether  Cro.  Car.  aoi. 
lie  be  terre-tenant  or  stranger,  who  shall  forcibly  disturb  any  in  the  486.  but  the 
enjoyment  of  an  incorporeal  inheritance,  as  rent,  tithes,  (a)  com-  justices  cannot 

mon,  or  an  office.  ^^^^  "^^^i^^"- 

tion  for  these, 
because  no  man  can  be  put  out  of  possession  of  them  but  at  his  own  election.  ||  In  the  anony- 
mous case  in  Cr.  Car.  aoi.  restitution  was  awarded  of  tithes.  As  to  rent,  vide  3  a  H.  6.  a  a. 
F.  N.  B.  a49.II  (*')  Q"<prc,  Whether  such  indictment  will  lie  for  a  common  or  office,  and  vide 
flawk.  P.  C.  c.  64.  5J31.,  who  says,  Uiat  he  can  find  no  good  authority  that  such  indict- 
icnt  will  lie;  and  note,  that  a  man  cannot  be  convicted  upon  view,  by  force  of  the  15  R.  2. 
. .  a.  of  a  forcible  detainer  of  any  incorporeal  inheritance,  because  he  cannot  be  said  to  have 
made  a  precedent  forcible  entry. 

No  one  can  come  within  the  danger  of  these  statutes  by  a  R.  v.  Holmes, 
violence  offered  to  another,  in  respect  of  a  way,  or  such  like  Mod.  73. 
easement,  which  is  no  possession.  g  ^^^'^^f^  j^ 

is  said  to  be  a  general  rule,  that  one  may  be  indicted  for  entering  into  any  inheritance,  for 
which  a  writ  of  entry  will  lie.  Hawk.  P.  C.  c.  64.  §31.  Cro.  Car.  aoi.  ao  H.  6.  11  a. 
aa  H.  6.  a3  a. 


(D)  What  Persons  may  be  guilty  thereof. 

A  MAN  who  breaks  open  the  doors  of  his  own  dwelling-house.  Lady  Russell's 
"^  or  of  a  castle,  which  is  his  own  inheritance,  but  forcibly  case,  Cro.  Ja. 
detained  from  him  by  one  who  claims  the  bare  custody  of  it,   i8.Moor^786. 
cannot   be   guilty  of  a  forcible  entry  or   detainer  within   the  4o..*bu*  Ser- 

latutes.  {b)  jeant  Jlmokins 

makesa^Ufcr^, 
whether  a  man's  entering  forcibly  into  the  land  in  the  possession  of  his  own  lessee  at  will,  be 
within  these  statutes.  Hawk.  P.  C.  c.  64.  $  3a.  \[{b)  The  possession  in  law  is  in  the  owner  of 
the  house  in  this  case,  for  the  i)ossession  of  the  person  claiming  the  custody  is  his  pos- 
session. |j> 

A  jointenant  or  tenant   in  common  may  offend  against  the  Latch.  at4. 
purport  of  these  statutes,  either  by  forcibly  ejecting  or  forcibly  Palm.  419. 
holding  out  his  companion;  ibr  though   the  entry  of  such  a  "awk.P.C. 
tenant  be  lawful  per  mij  Sf  per  tout^  so  that  he  cannot  in  any  case  Dalt!  3 15^316. 
be  punished  in  an  action  of  trespass  at  the   common  law;  yet  Ca.  temp, 
the  lawfulness  of  his  entry  no  way  excuses  the  violence,  or  lessens  Hardw.  174.- 
the  injury  done  to  his  companion,   and,  consequently,  an  indict- 
ment of  forcible  entry  into  a  moiety  of  a  manor,  Sfc,  is  good. 

A  man  cannot  be  indicted  for  entering  into  the  king's  pos-  Co.  69. 
session  by  force,  for  that  he  cannot  be  disseised  ^°^'o-  ''*• 

An 
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Bridg.  173.  An  infant  at  the  age  of  eighteen,  and  some  say  fourteen,  or  a 

Cromp.  Just,  feme  covert,  by  their  own  acts,  may  be  guilty  of  a  forcible  entry, 
62.  Dalt.  300.  ^^^  ^^Qy  ^^y  [^g  fined  for  the  same.  But  it  is  doubted,  whether 
the  infant  may  be  imprisoned,  because  his  infancy  is  an  excuse  by 
reason  of  his  indiscretion ;  and  he  shall  not  be  subject  to  corporal 
punishment  by  force  of  the  general  words  of  any  statute,  wherein 
he  is  not  expressly  named.  But  it  is  clearly  agreed,  that  the  com- 
mand of  an  infant  or  feme  covert  to  enter  is  void,  and  therefore 
only  the  person  entering  is  punishable. 

(E)  What  ought  to  be  the  Form  of  a  Record  grounded 
upon  these  Statutes. 

Style,  135.  T^'HESE  statutes  seem  to  require,  that  in  the  indictment  the  entry 
^  n  '^Ai^^^R  must  be  laid  manuforti^  or  atm  multitudinc gentiuvi^  and  that 

Cro\liz.'^46i!  ^^^^^^"t  these  words  the  statute  is  not  pursued.  But  some  have 
Warner  V.  holden  that  equivalent  words  will  be  sufficient,  especially,  if  thr 
Collins.  Noy,  indictment  concludes  contra  formam  staiuti^  and  that  these  words 
^^K  T^"^*^"^'  in  the  statute  are  put  in  ex  ahnndanti  cautdd.  But  it  is  not  suf- 
R.  v^  Wikon  ^cient  to  say  only,  he  entered  vi  Sf  annis,  since  that  is  the  com- 
8  T.  R.  357. '    mon  allegation  in  every  trespass. 

Ellis's  case,  It  is  sufficient  in  the  caption  of  such  an  indictment  to  say,  tliat 

Palm.  277.        it  was  taken  before  A.  B,  and  C  D.  justiciar iis  ad  pacem  domini 

Cro.  Ja.  bzZ'    ^^(.gig  coHservandavi  assignatis,  without  shewing,   that  they  had 

authority  to  hear  and  detennine  felonies  and  trespasses ;  for  the 

statute  enables  all  justices  of  the  peace,  as  such,  to  take  such 

indictments. 

(a)  Dal.  15.  An  indictment  of  ft)rcible  entry  into  a  {a)  tenement,  (which 

a  Uo.  Rep.46.  may  signify  any  thing  whatsoever  (b)  wherein  a  man  may  liave 

^1^^  ^^"^^^    ^"  estate  of  freeliold,)  or  into  a  house  (c)  or  tenement,  or  into 

102.  (i)  Co.      ^^^  closes  of  meadow  or  (d)  pasture,  or  into  a  rood  (r)  or  half 

Litt.  6.  a.  a  rood  of  land,  or  into  (jT)  certain  lands  belonging  to  such  a 

(c)  a  Ro.  Abr.  house,  or  into  such  a  house,  without  shewing  in  what  (g)  town  it 
80.  P|-4»5-  lies,  or  into  a  (k)  tenement  with  the  appurtenances  called  Tjitc- 
Cro.  3^.633',  P^Ji^W  ^^  ^'  ^s  "^^  g«o^j  lor  the  place  must  be  described  with 
Palm.  a77.        convenient  certainty,   for  otherwise  the  defendant  will  neither 

(d)  aRo.Abr.  know  the  special  charge  to  which  he  is  to  make  liis  defence,  nor 
f\  B  U  ^^^^^  the  justices  or  sheriff  know  how  to  restore  the  injured  party 
(/)  "Leon°^*  ^o  his  possession. 

186.  3  Leon. 

101.     Bro.  tit.  For.  Ent.  a3.    {g)  a  Leon.  186.    (A)  a  Ro.  Abr.  80.  pi.  7. 

Cro.  Ja.  633.         But  it  hath  been  resolved,  that  an  indictment  for  a  Jorcible 

Palm.  277.  An  cnUy  ifi  do7nu?n  mansionaUm  sive  incssJiagium,  Sfc,  is  good,   for 

indictment  for  ^^^^^^  aie  words  equipollent. 

an  entry  into  a  i     " 

close,  called  Serjeant  Hern*s  Close,  &c.  without  adding  the  number  of  acres,  is  good,  for  here 

ii  as  much  certainty  as  is  required  in  ejectment.     Cro.  Eliz.  458.     2  Ro.  Abr.  80.  pi.  8. 

a  Leon.  186.  A^so*  such  indictment  may  be  void  as  to  such  part  thereof  only 

3  Leon.  102.  las  is  uncertain,  and  good  for  so  much  as  is  certain ;  therefore  an 

Hawk  P.  C.  «=»                                                       indictment 

c. 64.  $37- 
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indictment  for  a  forcible  entry  into  a  liouse  and  certain  acres  of  ||if  there  l>e 
land  thereto  belonging  may  be  quashed  as  to  the  land,  and  stand  two  counts  in 
good  as  to  the  house.  ""  indictment, 

one  upon  the 
statute,  and  the  other  at  common  law,  and  the  former  be  bad,  and  the  other  be  good,  the  indict- 
ment may  be  supported.     R.  v.  Bathurst,  Say.  Uej).  215. I| 

An  indictment  on  the  5  II.  2.  c.  8.  or  15  R.  2.  c.  2.  needs  not  %  Keb.495. 
shew  who  had  the  freehold  at  the  time  of  the  force,  because  these  .1  Bulst.  71. 
statutes  etiually  punish  all  force  of  this  kind,  without  any  way  Vent.  aj. 
regarding  what  estate  the  party  had  on  whom  it  was  made:  yet  it 
seems  that  sucli  indictment  ought  to  shew,  that  such  entry  was 
made  on  the  possession  of  some  person  who  had  some  estate  in 
the  tenements,  either  as  of  freehold  or  as  lessee  for  years,  Sfc,  for 
otherwise  it  doth  not  appear  that  such  entry  was  made  injuriously 
to  any  one. 

But  it  is  said,  that  an  indictment  on  8  H.  6.  c.  9.  must  shew,  a  Keb.495. 
that  the  place  was  the  freehold  of  the  party  grieved  at  the  time  of  J^aJk.  a6o. 
the  force,  and  therefore  that  it  U  not  sufficient  to  say,  that  the  L^^'t^'  ^^* 
defendant  entered  into  such  a  house  existetis  liberum  tenemenium     ^  ^  '  °^' 
^J.  S.  without  saying  adtwic  existcns  liberum  tenemciitum  J,  5.,   for 
otherwise  it  may  be  intendetl,  that  it  was  his  freehold  at  the  time 
of  the  indictment  only. 

It  is  therefore  a  general  rule,  that  an  indictment  cannot  war-  (a)  As,  where 
rant  a  restitution,  unless  it  find  that  the  party  was  seised  at  the  '^  '^  ^''^»  ^*^"^ 
time;  but  yet  such  seisin  (a)  is  sufficiently  shewn  by  a  necessary  ^^gseiseTj^!? 
implication.  which'could ' 

not  be  unless  J.  S.  had  been  seised  ;  and  it  hath  been  holdcn,  that  tlie  words  possessionattu  pro 
termino  viltp^  though  not  strictly  proper  in  such  indictment,  are  sufficient;  neither  is  it  neces- 
sary to  shew  in  particular  what'estate  the  party  had.  Palm.  426.  Sid.  loz.  Yelv.  28.  Cro. 
Ja.633.    Bulst.  177.     Vent.  306. 

An  indictment  on  the  8  H.  6.  c.  9.  for  entering  and  forcibly  a  Ro.Abr.8o. 
expelling  my  farmer,  and  disseising  me,  is  good,  without  shewing  pi.  3.  adjudged; 
what  estate  he  had ;  for  the  forcible  disseisin  to  me  being  the  lJ"t  m  this  case 
main  point  of  the  indictment,  it  is  sufficient  to  set  it  forth  in  sub-  shewiii"\hat 

^t^"<^^-  the  farmer  was 

ousted,  would  have  been  an  incurable  fault.    Yelv.  165. 

Also,  an  indictment  on  21  Ja.  i.  c.  15.  must  shew,  that  the  Vent. 306. Sid. 
party  injured  was  possessed  of  such  an  estate  as  will  bring  him  102.  Mod.  73. 
'  within  that  statute;  and  therefore  it  is  not  sufficient  for  it  to  shew  l^^^^^°^\  ^ 
^  in  general,  that  he  was  possessed,   or  that  he  was  possessed  of  a  Ld.  Raym. 
certain   term,   without  adding,  for  years;  for  in  the  first  case  it  610. 
may  be  intended,  that  he  was  tenant  at  will,  and  in  the  second, 
that  he  was  possessed  for  term  of  life;  in  neither  of  which  cases 
is  he  within  the  statute:  but  it  is  said  to  be  sufficient,  to  set  forth 
a  jiossession  within  the  statute  in  the  reciting  part  of  an  indict- 
ment, as  thus,  quod  cum  J.  S.  was  possessed  lor  a  certain  term  of 
years,  ^-c, 

[In  a  late  case  in  which  the  comtofX.  B,  quashed  an  indict-  K.  v.  Wan- 
men  t,  because  it  did  not  appear,  what  estate  the  person  expelled  ^^^\.^/'^  y 
had  in  the  premises ;  they  said,  that  it  was  absolutely  necessary  Batliurst, «/! 
Vol.  III.  '         3  A  that  225. 
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that  thk  should  appear,  otherwise  it  will  be  uncertain,  whether 
any  one  of  the  statutes  relatixe  to  forcible  entries  does  extend  t(^ 
the  estate  from  which  the  expulsion  was.  The  5  R.  2.  c.  7.  the 
1 5  R.  2.  c.  2.  and  the  8  H.  6.  c.  9.  extend  only  to  freehold  estates ; 
and  the  21  Ja.  i.  c  15.  extends  only  to  estates  holden  by  tenants 
for  years,  tenants  by  copy  of  court  roll,  and  tenants  by  elegit, 
statute  merchant,  and  statute  staple.] 
!Poph.  205.  A  repugnancy  in  setting  forth  the  offence  in  an  indictment  on 

Raym.67.        these  statutes  is  an  incurable  fault;  as,  where  it  is  alleged,  that 
Keb.4a3.438.  ^j^^  defendants  pac'ifice  vilravcrunt,  et  J,S.  adUmc  et  ibidem  vi  et 
A^lfeyn,  50.       armis  disseisemnt ;  or  that  the  party  was  possessed  of  a  term  for 
Vent.  108.        years,  or  of  a  copyhold  estate,  and  that  the  defendants  dis- 
seised him  ;  or  that  the  defendants  disseised  J,  S.  of  land,  then 
and  yet  being  his  freehold ;  for  it  implies  that  he  always  con- 
tinued in  possession ;  and  if  so,  it  is  impossible  he  could  be  dis* 
aRo.Hep.       seised  at  all.     But  some  say,  that  this  may  be  reconciled,  by 
311.    Show,     intending  that  he  re-entered  after  the  disseisin,  and  before  the 
Vi'  Sid"/' 2.  i"^ictment.     But  it  seems  clear,  that  if  the  words  adhic  extra 
*  tenet  be  added,  such  a  repugnancy  cannot  be  helped  by  any  in- 
tendment, and  that  no  restitution  can  be  awarded  on  such  indict- 
ment, whether  these  words  be  added,  or  not,  because  the  party 
grieved  appears  by  the  indictment  to  have  had  the  freehold  at 
the  time  it  was  so  found. 
a  Ro.  Abr.  80.      A  conviction  on  15  R,  2.  c.  2.  of  a  forcible  detainer  on  view, 
1)1.  lo.  Pahu.   cannot  be  good,  unless  it  shew,   that  the  defendant  was  also 
C>o' Ja  10^'^*  guilty  of  a  forcible  entry;  for  it  seems  plain  from   the  express 
ao.    Cro.  '      words  of  that  statute,  that  the  justices  liave  no  jurisdiction  by  it 
Eliz.  915.         over  a  forcible  detainer,   where  there  has  not  been   a  forcible 
Salk.  353.        entry.     But  it  seems,  that  such  forcible  entry  is  sufficiently  set 
forth  in  the  complaint  recited  in  the  conviction ;  and  it  seems  a 
reasonable  opinion,  that  an  indictment  on  8  H.  6.  c.  9.  setting 
forth  an  entry  and  forcible  detainer  is  good,   without  shewing 
whether  the  entry  was  forcible  or  peaceable,  for  the  words  of  the 
statute  are,  *isohere  any  doth  make  forcible  entry  in  lands^  &c.  or 
them  hold  foi'cibly.     But  it  must  set  forth  an  entry;  for  other- 
wise it  appears  not,  but  that  the  party  hath  been  always  in  pos- 
session, in  which  case  he  may  lawfully  detain  it  by  force. 
Cro.  Ja.41.  The  time  and  place  of  the  disseisin  are  sufficiently  set  forth  in 

l^^^^-l'-^-      an  indictment,  alleging  that  the  defendant  tali  die  intravit^  Sfc, 
t.  4-9  4».        et  ipstwi  A.  "B,  marm  Jbtti  disseisivit,  without  adding  the  words 
adtunc  et  ibidem  ;  for  the  entry  and  disseisin  being  both  of  the 
same  nature,  and  the  one  plainly  tending  to  the  other,  it  is  a 
natural  intendment  that  they  botli  happened  together. 
Noy,  12J.  It  has  been  resolved,  that  a  disseisin  is  sufficiently  set  forth, 

C^  Eb'z  *i86    ^^^  ^'li^^gingj  that  the  defendant  entered,  4c  inlo  such  a  tenement, 
Nov, lao.aw^  and  disseised  the  party,  without  adding  either  the  words ///2«V(? 
*  If  the  con-     or  expulit  or  inde^  for  the  word  disseisivit  implies  as  much.* 
viction  i?  in 

the  prateri)crfect  tense,  acccssimus  et  vidimus,  instead  of  the  present  tense,  it  shall  be  quashed. 
Stra.  443. 

(F)  Of 
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(F)  Of  the  awarding  of  Restitution,  by  whom,  and 
in  what  Manner :  And  herein  of  the  Nature  of 
tiie  Possessions,  and  to  whom  such  Restitution 
is  to  be  made. 

HTHE  same  justice  or  justices,  before  whom  an  indictment  of  H.  P. C.  140. 

forcible  entry  or  detainer  shall  be  found,  may  award  resti-  Bridgm.  175. 

tution ;  but  no  other  justices,  but  those  before  whom  the  inquest  K«^|;*o4. 

was  found,  can  award  restitution,  unless  the  indictment  be  re-  Dalliton^acf* 

moveil  by  certiorari  into  the  King*s  Bench,  and  they  by  the  pie-  pi.  8.    9  Co. 

nitudc  of  their  power  can  restore,  because  that  is  supposed  to  be  "8.  Dalton's 

implied  by  the  statute ;  for  that  whenever  an  inferior  jurisdiction  ^^^^'Z^^- 

is  erected,  the  superior  jurisdiction  must  have  authority  to  put  it  j^^  j'^j 

in  execution.     So,  if  an  indictment  be  found  before  the  justices  Vent.  308. 

of  the  peace  at  tlieir  quarter-sessions,   they  have  authority  to  Kcb.  88.  Sid. 

award  a  writ  of  restitution,  because  the  statute  having  given  5-5^:    ^^^ 
^     ,1      .       .  .       .  .        .  11  1       1         justices  or 

power  to  the  justices  or  justice  to  reseise,  it  may  as  well  be  clone  jus^jj,g  ^^ 

by  them  in  court  as  out  of  it ;  but  the  justices  of  oyer  and  ier-  execute  the 

iniiwr  or  general    gnol-delivery,    though   they  may   inquire  of  same  in  per- 

forcible  entries,  and  fine  the  parties,  yet  they  cannot  award  a  ^"keTheir^ 

writ  of  restitution.  precLt  to  the 

sheriff  to  do  it.    Dyer,  187.    Hawk.  P.  C.  15  2. 

The  sheriff,  if  need  be,  may  raise  the  posse  comitatus  to  assist  Lamb.  Just, 
him  in  the  execution  of  the  writ  of  restitution;  therefore  if  he  ^Sl-    Hawk, 
return,   that  he  could  not  make  restitution  by  reason  of  resist-  F*      ^'  ^* 
ance,  he  shall  be  amerced. 

Restitution  ought  only  to  be  awarded  for  the  possession  of  Lamb.  Just, 
tenements  visible  and  corporeal ;  for  a  man,  who  has  right  to  ^2,Z'    Co. 
such  as  are  invisible  and  incorporeal,  as  rents  or  commons,  can-  u  "*k  *p  C 
not  be  put  out  of  possession  of  them,   but  only  at  his  own  elec-  c.  64.  §  45. ' 
tion,  by  a  fiction  of  law,  to  enable  him  to  recover  danaages  Vide supra{C), 
against  the  person  that  disturbs  him  in  the  enjoyment  of  them ; 
and  all  the  remedy  that  can  be  desired  against  a  force  in  respect 
to  such  possessions,  is  to  have  the  force  removed,  and  those  who 
arc  guilty  of  it  punished;  which  may  be  done  by  15  R.  2.  c.  2. 

Restitution  shall  only  be  awarded  to  him  who  is  found  by  the  Lamb.  153, 
indictment  to  have  been  put  out  of  actual  possession,  and,  con-  ^54-    Da*. 
sequently,  it  shall  not  be  awarded  to  one  who  was  only  seised  in  j^  ^*      ^^' 
law  ;  as  to  an  heir  on  whom  a  stranger  abateth  upon  the  death  of  Hawk.  P.  C. 
the  ancestor,  before  any  actual  entry  made  by  such  heir.     And  c.  64.  §  46. 
from  the  same  ground  it  foUoweth,  that  it  shall  not  be  granted  *If  the  mdict- 
to  an  heir  upon  an  indictment  finding  a  forcible  entry  made  upon  ^^ygdYy" 

his  ancestor.*  certiorari, 

B.  R.  may 
award  a  restitution,  discretional;  and  will  do  it,  unless  defendant  plead  very  soon,  and  take 
notice  of  trial  within  term.    R.  v.  Marrow,  Ca.  temp.  Hardw.  174. 

3  A  2  (G)  What 
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(G)  What  shall  be  a  Bar  or  Stay  to  such  Award  of 
Restitution :  And  herein  of  superseding  and 
setting  it  aside  after  it  is  executed. 

Hawk. P.  C.       IT  appears  by  the  proviso  in  the  statute  of  8  H.  6.  c.  p.,  and 

c.  64' §53-  ^  also  by  the  ^i  Eliz.  c.  ii.,  that  any  one  indicted  upon  these 
andtheautho-     ,  ^   ^       "^  ii  •  «.  •       r      *u  u   i  *      * 

rities  cited  are  statutes  may  allege  quiet  possession  lor  three  whole  years  to  stay 

DaL  c.  79.  the  award  of  restitution ;  in  the  construction  whereof,  saith 
Crom.  71.  Serjeant  Hawkins,  it  hath  been  holden,  that  such  possession 
H.  P.  C.  139.  jnust  have  continued,  without  interruption,  during  three  whole 
pl.48.  years  next  before  the  indictment;  and  therefore  that  he  who, 

aa  H.  6. 18.  having  been  in  possession  of  land  for  three  years  or  more,  is 
Bro.  tit.  FoFce,  forcibly  ousted,  and  then  restored  by  force  of  the  statute  of 
V"^^'  z  8  H.  6.  c.  9.  cannot  justify  a  forcible  detainer  till  he  hath  been 

•    *       *  in  possession  again  for  three  years  after  such  restitution.     And 

also  for  the  same  reason  it  hath  been  said,  tliat  he  who,  under  a 
defeasible  title,  hath  been  never  so  long  in  possession  of  land  to 
which  another  hath  a  right  of  entry,  cannot  justify  such  a  de- 
tainer at  any  time  within  three  years  after  a  claim  made  by  him 
who  hath  such  right,  and  the  subsc(iuent  continuance  in  pos- 
session amounted  to  a  new  entry. 
^^H  ^  ^8  "^^^^  ^^  ^^  ^^^^^  ^^^^  ^^^^  three  years*  possession  must  be  of  a 

Crom.71.  For  lawful  estate,  and  therefore  that  a  disseisor  can  in  no  case  justify 
by  Hawkins,  a  forcible  entry  or  detainer  against  the  disseisee  having  a  right 
such  disseisor    of  entry,  as  it  seems  that  he  may  against  a  stranger,  or  even 

may  jusufy  against  the  disseisee,  Imvinc  by  his  laches  lost  his  right  of  entry, 
against  a  ^  »  o    ^  o  j 

stranger,  or  even  against  the  disseisee,  if  his  right  of  entry  is  taken  away.     Hawk.  P.  C. 

C.64.  §54. 

Keb.538.  Wherever  such  possession  is  pleaded  in  bar  of  a  restitution, 

Salk.  a6i.  either  in  the  King's  Bench,  or  before  justices  of  the  peace,  no 

c  6^  ^  6  restitution  ought  to  be  awarded  till  the  truth  of  the  plea  be  tried  ; 

Sid.  149.  and  such  plea  need  not  shew  under  what  title,  or  of  what  estate 

Keb.538.  such  possession  was,  because  not  the  title,  but  the  possession 

Raym.  84.        only  is  material. 
Vent.  265.  "^ 

Hawk.  P.  C.  If  one,  who  has  been  three  years  in  possession,   be  afterwards 

c.64.  §57'  ousted,  and  the  same  day  re-enter  with  force,  and  be  iilso  in- 
dicted on  the  same  day ;  yet  it  seems  that,  by  tlie  plain  meaning 
and  reason  of  the  statute,  he  can  no  more  bar  the  restitution  of 
the  party  forcibly  entered  upon,  than  if  he  had  been  indicted 
on  another  day,  though  the  words  of  the  statute  are,  that  there 
shall  he  no  restitution,  &c.  if  the  person  indicted  have  been  in  quiet 
possession  for  three  years  next  brfore  the  day  of  the  indictment 
found ;  for  the  import  hereof  seems  to  be  no  more  than  if  it  had 
been  said,  for  three  years  next  before  the  indictme7it. 
Al.  78,  79.  The  justices  must  not  award  restitution  in  the  defendant's 

Hawk.  P.  C.  absence,  and  without  calling  him  to  answer  for  himself;  for  it  is 
^-   4.  §  60.      implied  by  natural  justice,  in  the  construction  of  all  laws,  that 

no 
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no  one  ought  to  suffer  any  prejudice,  witliout  having  an  oppor-  Savil,  68.  pi. 
tunity  to  defend  himself.  Mi. 

If  the  defendant  tender  a  traverse  of  the  force,  (which  must  Keb.  343. 4*7. 
be  in  writing,)  no  restitution  ought  to  be  till  such  traverse  be  2^6^49.571. 
tried,  in  order  to  which  the  justice,  before  whom  the  indictment  ^^^'  ^^'^J^?; 
is  found,  ought  to  award  a  venire  for  a  jury.     But,  if  such  jury  587.  pi.  i?? 88. 
find  so  much  of  the  indictment  to  be  true  as  will  warrant  a  resti- 
tution, it  will  be  sufficient,  though  they  find  the  other  part  of  it 
to  be  false. 

The  same  justices,  who  have  awarded  a  restitution  on  an  in-  Dyer,i87.pl.6. 
dictment  of  forcible  entry,  4*c.,  or  any  two  or  one  of  them,  may  H.  P.  C.  140. 
afterwards  supersede  such  restitution  upon  an  insufficiency  in  the  ^?l^'  ^^^' 
indictment  appearing  unto  them;  but  no  other  justices  or  court  c>o.  Eliz.'gic! 
whatsoever  have  such  power,  except  the  court  of  King's  Bench.  Yelv.  3a. 
But  a  certiorari  from  thence  wholly  closes  the  hands  of  the  jus-  Mo.  677.  pi. 
tices  of  peace,  and  avoids  any  restitution  which  is  executed  after  ^ai*  Keb.  93. 
its  lesie,  but  does  not  bring  the  justices  into  a  contempt  without 
notice. 

Also,  the  court  of  King's  Bench  has  sucli  a  discretionary  power  Savil,  68.  pi. 
over  these  matters,  from  an  equitable  construction  of  the  sta-   ^^^'  f^'%',^' 
tutes,  that  if  a   restitution  shall  appear  to  have  been  illegally  31°  No"^,, 
awarded  or  executed,  the  said  court  may  set  it  aside,  and  grant  Yelv.  99.* 
a  re-restitution  to  the  defendant ;  as,  where  the  indictment  on  Cro.  Ja.  148. 
which  the  justices  proceeded  is  (juashed  for   insufficiency;  or  ^a- temp, 
where  it  appears  that  the  justices  of  peace  were  irregular  in  their      ^^^  ^^*  '^  ' 
jiroceedings,  as  by  refusing  to  try  a  traverse  of  force,  S^c, ;  or 
where  the  defendant  traverses  the  force  and  gets  a  verdict  in  the 
King's  Bench ;  but  the  defendant  cannot  get  such  verdict  if  the 
force  be  pardoned  by  a  general  statute-pardon  before  the  trial, 
because  the  offence  appearing  to  the  court  to  be  discharged,  it 
can  no  longer  be  proceeded  upon,  though  the  defendant  would 
ware  the  benefit  of  the  pardon. 

Neither  can  a  defendant  in  any  case  whatsoever  ex  rigore  juris  Raym.  85. 
demand  a  restitution,  either  upon  the  quashing  of  the  indict-  ^^'^^^'  ^°^' 
ment,  or  a  verdict  found  for  him  on  a  traverse  thereof,  Sfc.  for  h.P.c'^i'^i 
the  power  of  granting  a  restitution  is  vested  in  the  King's  Bench  Cro.  Eliz.9i6. 
only  by  an  equitable  construction  of  the  general  words  of  the  2Salk.587. 
statutes,  and  is  not  expressly  given  by  those  statutes,  and  is  never  P*-  3*   I>yer, 
made  use  of  by  that  court,  but  when,  upon  consideration  of  the  J  Keb.  c  71 
whole  circumstances  of  the  case,  the  defendant  shall  appear  to  Savil,  68.  pi. 
have  some  right  to  the  tenements,  the  possession  whereof  he  lost  141-  ||But  see 
by  the  restitution  granted  to  the  prosecutor.  ^^- ^-  Jones, 

where,  upon  the  quashing  of  a  conviction  of  forcible  entry,  restitution  was  opposed,  on  an 
affidavit,  that  the  party's  title  (which  was  by  lease)  was  expired  since  the  conviction ;  but  the 
court  said,  they  had  no  discretionary  power  in  the  case,  but  were  bound  to  award  restitution 
on  quashing  the  conviction. |I 

The  court  of  B.  R,  hath  been  so  favourable  to  one,  who,  upon  Cro.  Eliz.  41, 
his  traverse  of  an  indictment  upon  these  statutes  being  found  for  Hawk.  P.  C. 
him,  hath  appeared  to  have  been  unjustly  put  out  of  his  pos-  c.64.  $66. 
session,  that  they  h.ive  awarded  him  arc-restitution,  notwith- 

3  A  3  slnnding 
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standing  it  hath  been  shewn  to  the  court,  that  since  the  restitution 
granted  upon  the  indictment,  a  stranger  hath  recovered  the  pos- 
session of  the  same  land  in  the  lord's  couft. 


FORESTALLING. 

(A)  What  it  IS  at  Cmnmon  Law,  and  how  punished. 

(B)  What  it  is  by  Statute,    and  how  restrained  and 

punished. 


%  Inst,  105. 
43  Ass.  38. 
Bro.  Indict- 
ment, 40. 


Crom.  80. 
Hawk.  P.  C. 
c.  80.  }  I. 

R.v.Wad- 
dington, 
1  East,  143. 


Ibid, 

3  Inst.  196. 
Hale's  P.  C. 

15a,    (a)  But 
any  merchant, 
whether  he 
be  a  subject 
or  a  foreigner, 
same  in  gross. 


(A)  What  it  is  at  Common  Law,  and  how  punished. 

A  LL  unlawful  endeavours  to  enhance  the  price  of  any  com- 
modity, ))ractices  so  prejudicial  to  trade  and  commerce, 
and  injurious  to  the  publick  in  general,  conic  under  the  notion 
of  forestalling,  which  includes  engrossing,  regrating,  and  all 
other  offences  of  the  like  nature.  It  is  punishable  by  fine  and 
imprisonment,  answerable  to  the  heinousness  of  the  offence, 
upon  an  indictment  at  common  law. 

Offences  of  this  kind  are  those  of  spreading  false  rumours, 
buying  things  in  a  market  before  the  accustomed  hour,  or  buy- 
ing and  selling  again  the  same  thing  in  the  same  market,  and 
other  such  like  devices. 

II  So,  spreading  rumours  with  intent  to  enhance  the  price  of 
hops  in  the  presence  and  hearing  of  hop-planters,  dealers,  and 
others,  that  the  stock  of  hops  was  nearly  exhausted,  and  that 
there  would  be  a  scarcity  of  hops,  8fc,^  that  so  they  might  be  in- 
duced not  to  bring  their  hops  to  market  for  sale  for  a  long  time, 
and  the  price  might  be  thereby  greatly  enhanced. 

So,  spreading  such  rumours  generally  with  intent  to  enhance 
the  price  of  hops.|| 

Also,  if  a  person  (a)  within  the  realm  buys  any  merchandize 
in  gross,  and  sells  the  same  again  in  gross,  it  is  an  offence  of  this 
nature,  for  hereby  the  price  is  enhanced,  because,  passing  through 
several  hands,  each  will  endeavour  to  make  his  profit  of  it. 

bringing  victuals,  or  any  other  merchandise,  into  the  realm,  may  sell  the 
3  Inst.  196.     Hale's  P.  C.  152. 


Cro.  Car.  231.       So,  the  bare  engrossing  of  a  wliole  commodity  with  an  intent 

to 
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to  sell  it  at  an  unreasonable  price,  is  an  offence  indictable  at  the  Mawk.  P.  C. 
common  law ;  for  if  such  practices  were  allowed,  a  rich  man  ^'  ^°-  ^  3» 
mi^ht  engross  into  his  hands  a  whole  commodity,  and  then  sell 
it  at  what  price  he  should  think  fit. 

Also,  even  the  buying  of  corn  in  the  sheaf  is  an  offence  at  3  Inst.  197. 
common  law,  because  it  tends  to  enlmnce,  which  shews  how  Hale*s  P.  C. 
jealous  the  law  is  of  all  practices  of  this  kind.  '^*' 

(I So,  the  buying  of  hops  growing  by  forehand  bargains,  with  R'  v.  Wad- 
intent  to  re-sell  at  an  exorbitant  profit,  and  thereby  enhance  the  *^'S^^"*,zo 
price,  is  an  offence  at  common  law.  * 

The  forestalling  of  any  commodity,   which  is  become  a  com-  Id,  169. 
mon  victual  and  necessary  of  life,  or  used   as  an   ingredient  in 
the  making  or  preservation  of  any  victual,  though  not  formerly 
used  or  considered  as  such,  is  an  offence  at  common  law.  (I 

(B)  What  it  is  by  Statute,    and  how  restrained  anc| 

punished. 

'T'HE  statutes  relating  hereunto  arc  23  E.  3.  c.  6.  6  Rich.  2. 
c.  10.  1 1  Rich.  2.  c.  7.  I  H.  4.  c.  17.  14  H.  6.  c.  6. 
25H.  8.  c.  2.  2&3E.  6.  c.  15.  '^&4E.  6.  c.  21.  5&6E. 6. 
c.  14.  5  Eliz.  c.  5.  &  12.  13  Eliz.  c.  25.  21  Ja.  i.  c.  22. 
and  2  &  3  P.  &  M.  c.  13.     31  Geo.  2.  c.  40. 

But  the  principal   statute   was   (for  it  is  now   repealed   by  («)  On  this 
1 2  Geo.  3.  c.  71.)  the  5  &  6  E.  6.  c.  14.  by  which  it  is  enactetf,  ^^^^^^  ^^^^^ 
"  that  whosoever  shall  buy,  or  cause  to  be  bought,  any  mer-  judged,  that 
"  cbandize,  victual,  or  any  other  thing  whatsoever  [a)  coming  by  an  indictment, 
*'  land  or  by  water  toward  any  market  or  fair  to  be  sold  in  the  charging  the 
"  same,  or  coming  toward  any  city,  port,  haven,  creek,  or  road  "f|ip"^ant 
"  of  this  realm,  or  Waks^  from  any  parts  beyond  the  sea  to  be  j  g  ^^sucl? 
**  sold,  or  make  any  bargain,  contract,  or  promise,  for  the  having  a  place  near 
"  or  buying  the  same,  or  any  part  thereof  so  coming  as  afore-  ^.,and  there 
«  said,  before  the  same  shall  be  in  the  market,  fair,  city,  or  port,  ^"^4"°  ""^^1,7 
"  <jc.  ready  to  be  sold,  or  shall  make  any  motion  by  word,  letter,  ^hjch  he  was* 
"  message,  or  otherwise,  to  any  person  or  persons,  for  the  en-^  about  to  sell 
**  hancing  of  the  price  or  dearer  selling  of  any  thing  above  men-  in  the  market 
"  tioned,  or  else  dissuade,  move,  or  stir  any  one  coming  to  the  fi^i^n'^'^wh-^* 
*'  market,  or  fair,  to  abstain  or  forbear  to  bring  or  convey  any  ^^^  alleging' 
*'  of  the  things  above  rehearsed,  to  any  market,  fair,  city,  or  expressly, 

^*  port,  Sfc.  to  be  sold,  shall  be  deemed  a  forestaller."  that  thegooils 

were  coming 
to  the  market  to  be  sold.    Ro.  Rep.  421. 
• 
And  by  the  said  statute,  §  2.  it  is  enacted,  "  that  whosoever  (Jb)  That  the 
"  shall  by  any  means  regrate,  obtain,  or  get  in   his  hands  or  buying  of 
"  possession,  in  any  fair  or  market,  any  {b)  corn,  wine,  fish,  ^j^'^^Jnt  to 
*'  butter,  cheese,  candles,  tallow,   sheep,  lambs,  calves,  sv.ine,  make  starch 
"  pigs,  geese,  capons,  hens,  chickens,  pigeons,  conies,  or  other  of  it,  and 
"  dead  (c)  victual  whatsoever  that   shall   be  brought  to  any  fair  then  to  sell 
"  or  market  to  be  sold,  and  do  sell  the  same  again  in  any  fair  * »  ^^  "^ 

3  A  4  "or 
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within  the        "  or  market  holden    in    the   same  place,  or   within  four  miles 

statute,  be-       «  thereof,  shall  be  taken  for  a  regrator." 

cause  it  is 

not  bought  to  be  sold  again  in  the  same  nature  in  whicii  it  was  bought,  but  to  be  first  altered 

by  a  trade  or  science,  and  then  sold  again.     Bridg.  5,  6.      Hawk.  P.  C.  c.  80.  §.  18. ^^Nor 

for  the  same  reason  does  the  buying  of  corn  in  order  to  make  meal  of  it  seem  to  be  within 
the  statute.  Moore,  595.  pi.  810.  Cro.  Car.  231.  cont  Owen,  135.  Nor  the  buying  of  bar- 
Icy  with  an  intent  to  make  malt  of  it.     Cro.  Car.  231.      3  Inst.  196.  conf.  Owen,  135.     But 

this  last  is  excepted  by  an  express  proviso,  §  7.  in  the  statute. But  the  buying  of  corn, 

and  turninf^  it  into  malt  in  another's  house,  being  so  large  a  quantity  that  it  could  not  be 
malted  in  the  buyer's  own  house,  is  not  within  the  benefit  of  this  exception.  Owen,  135. 
(c)  It  hath  been  holden,  that  buying  salt  is  a  victual  within  this  statute,  as  being  necessary 
for  the  food  and  health  of  man,  and  seasoning  and   making  wholesome    other  victuals. 

3  Inst.  19J.     Hale's  P.  C.  152.    Cro.  Car.  231. But  neither  apples,  cherries,  nor  other 

such  like  fruits,  are  within  the  intent  of  the  statute.    3  Inst.  195.     Hale's  P.  C.  15a.    Cro. 

Car.  231.    Owen,  135.    Cro.  Ja.  214. Nor  hops.     Cro.Car.  231. Nor  malt.  3  Inst. 

396.    Hale's  P.  C.  152.  con/.    Owen,  135.    Ro.  Rep.  la. 

(a)  That  an  And  it  is  further  enacted  by  the  said  statnte,  §  3.,  "  that  who- 
indictment,  «  soever  shall  (a)  engross  or  get  into  his  hands,  by  buying, 
thc'defendimt  "  contracting,  or  promise  of  taking,  other  than  by  {b)  demise, 
with  having  "  grant,  or  lease  of  land,  or  tithe  of  any  corn,  growing  in  the  fields, 
bought  so  "  or  nny  other  corn  or  grain,  butter,  cheese,  fish,  or  other  dead 
much  corn,  <«  victuals  whatsoever,  within  the  realm  of  Efigla?ul,  to  the  m- 
ficient^  for^the  "  ^^"^  ^^  ^^^  ^^^  ^^^^  again,  shall  be  reputed  unlawful  engrosser." 
words  are,  shall  engross  or  get  into  his  hands  bj/  bui/ingf  &c.,  and  therefore  must  be  precisely 
pursued.  2  Leon.  39.  (b)  That  there  is  no  necessity  in  an  information  or  indictment  to 
say  that  the  defendant  did  not  come  bv  it  by  a  demise  of  land,  &c. :  but  th^t  the  defendant, 
if  he  have  any  such  matter  to  allege  in  his  defence,  may  give  it  in  evidence.    Jon.  157. 

And  it  is  further  enacted  by  the  said  statute,  §  4>  5>  and  6., 
"  that  whoever  shall  offend  in  any  of  the  things  before  recited, 
"  and  be  thereof  duly  convicted,  shall  for  the  first  offence  suffer 
"  imprisonment  for  two  months,  and  forfeit  the  value  of  the 
"  goods  so  by  him  bought  or  had ;  and  for  the  second  offence 
"  shall  suffer  imprisonment  for  one  half  year,  and  forfeit  the 

(b)  And  there-  "  (^)  double  value  of  the  goods,  S^c.  and  for  the  third  offence 
fore  no  in-       "  shall  be  set  on  the  pillory,  and  forfeit  all  his  goods,  and  be 

formation  for    «  committed  to  prison  during  the  kimj's  pleasure." 

engrossmg  *  n  -n     i 

corn,  &c.  contrary  to  the  statute,  is  good,  which  doth  not  expressly  shew  the  quantity  of  tht 

thing  engrossed ;  and  on  this  foundation  it  was  adjudged,  that  an  information  for  engrossing 

corn,  the  quantity  whereof  was  expressed  by  the  word  cumulus^  was  insufficient.     2  Bulst.  31 7. 

Cro.Car.  381. But  it  is  said  hy  Powell  3. y  that  an  indictment  for  engrossing  magnam 

quaniitatem  fnmeiitiiaxA^cient.     6  Mod.  3 2.     ||  But  this  is  too  general.     R.  v.  Cibbs,  i  Str. 

497.    R.  V.Gilbert,  i  East,  583. || The  stat.  11  Geo.  3.  c.  71.   repeals  3  &  4  £«!•  6. 

5  &  6  Ed.  6.    3  Ph.  &  M.    5  Eliz.    15  C.  a.  and  part  of  5  Ann.  and  all  acts  enforcing  them. 
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T7ORFEITURE  is  a  word  often  made  use  of  in  the  law,  and  Co.Litt.59.a. 

in  civil  cases  is  usually  applietl  to  alienations  and  dispositions 
made  by  those  who  have  but  a  particular  estate  or  interest  in 
lands  or  tenements,  to  the  prejudice  of  those  in  remainder  or 
reversion.  Also,  the  omission  or  neglect  of  a  duty  which  the 
party  binds  himself  to  perform,  or  to  the  performance  of  which 
he  is  enjoined  by  the  law,  is  upon  the  breach  or  neglect  thereof 
called  a  forfeiture,  that  is,  the  advantages  accruing  from  the 
performance  of  the  thing  are  by  his  omission  defeated  and 
determined. 

In  this  sense  of  the  word  the  principal  matters  relating  to  for- 
feiture are  considered  under  the  titles  Estates  for  Li/e,  Copyhold^ 
Conditions,  Obligations,  and  title  Offices ;  and  therefore  in  this 
place  we  shall  consider  it  only  as  it  relates  to  crimes  and  offences, 
for  which  the  party  is  punished  in  his  estate  and  posterity.*  ♦  See  this 

subject  fully 
considered  in  Considerations  on  the  Law  of  Forfeiture  for  High  Treason.  —  In  high  treason,  the 
forfeiture  accrues  to  the  crown  (of  whomsoever  the  land  is  holden)  propter  delictum  tenentis, 
and  this  though  the  blood  of  the  heir  is  saved,  for  the  offence  is  purged  by  that ;  but  mfeUmy, 
saving  the  blood  preserves  the  descent  to  the  heir,  because  the  lord  is  entitled  by  escheat 
projiter  defectum  sanguinis,    Foster,  aaj. 

(A)  For  what  Crimes  an   Offender   shall   forfeit  his 

Lands  at  Common  Law. 

(B)  For  what  Crimes  his  Goods  and  Chattels. 

(C)  For  what  Crimes  by  Statute. 

(D)  To  what  Time  the  Forfeiture  shall  have  Relation. 

(E)  What  is  to  be  done  with  the  Offender's  Goods 

before  Conviction. 

(F)  Where  the  Wife  shall  lose  her  Dower. 

(G)  How  far  the  Blood  of  the  Offender  is  corrupted. 


(A)  For  what  Crimes   an  Offender   shall   forfeit  his 
Lands  at  Common  Law. 

'D  Y  the  common  law,    all   lands   of  inheritance  whereof  the  Co.  Litt.  S. 
offender  is  seised  in  his  own  right,  and  also  all  rights  of  entry  3  I"^^'  '9- 
to  lands  in  the  hands  of  a  wrong-doer,  are  forfeited  to  the  king 

on 
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on  an  attainder  of  high  treason,  although  the  lands  are  holden 
of  another ;  for  there  is  an  exception  in  the  oath  of  fealty,  which 
saves  the  tenant's  allegiance  to  the  king;  so  that  if  he  forfeits  his 
allegiance,  even  the  lands  holden  of  another  lord  are  forfeited  to 
the  king,  for  the  lord  himself  cannot  give  out  lands  but  upon  that 
condition. 

3  Inst.  19.  Also,  upon  an  attainder  of  petit  treason  or  felony,  all  lands  of 

inheritance  whereof  the  offender  is  seised  in   his  own   right,  as 

also  all  rights  of  entry  on  lands  in  the  hands  of  a   wrong-doer, 

are  forfeited  to  the  lord  of  whom  they  are  immediately  holden. 

For  this  by  the  feudal  law  was  deemed  a  breach  of  the  tenant's 

oath  of  fealty  in  the  highest  manner,  his  body  with  which  he 

had  engaged  to  serve  the  lord  being  forfeited  to  the  king,  and 

thereby  his  blood  corrupted,  so  that  no  person  could  represent 

him ;  and,  consequently,  dying  without  heir,  the  lord  is  in  by 

escheat. 

Stamf.  P.C.  But  the  lord  cannot  enter  into  the  lands  holden  of  him  upon 

191.    a  Hawk,  an  escheat  for  petit  treason  or  felony  without  a  special  grant,  till 

I.e.  c.  49.       -J.  appear  by  due  process,  that  the  king  hath  had  his  prerogative 

of  the  year,  day  and  waste. 

a  Inst.  36,  37.        Ancl  as  to  this,  since  the  statute  of  prcoogativa  regis,  it  seems 

^w  °  h"*'  t     ^^  ^^^^  ^^"  generally  holden,  that  the  king  has  a  right,  not 

P.  C.*c  40.  *     °"^y  ^^  waste  the  lands  of  inheritance,  which  a  person  attainted 

jj*8.  *  '     *       of  felony  held  immediately  of  any  other  lord,   but  also  to  hold 

them  over  for  a  year  and  day ;  and  by  some  he  had  always  this 

right,  but  according  to  others  he  had  anciently  a  right  only  to 

the  waste,  and  the  year  and  day  was  given  him  in  lieu  of  it. 

Co.  Litt.  a.  As  to  lands  whereof  a  person  attainted  of  high  treason  (a)  dies 

4  Co.  58.  seised  of  an  estate  in  fee,  they  are  actually  vested  in  the  king 
M^Bt^b  the  ^^^^^^"^  ^"y  office,  because  they  cannot  descend,  the  blood  being 
common  law     corrupted,  and  the  freehold  shall  not  be  in  abeyance. 

such  lands  were  not  vested  in  the  actual  possession  of  the  king  during  the  life  of  the  of- 
fender.. 3  Co.  10.   Stamf.  P.  C.  191.    Bro.  Coron.  »o8.  aio.    Leon,  a i.    Co.  Litt  a. 

3  Inst.  19.  ai.        It  is  said,  that  the  inheritance  of  things  not  lying  in  tenure, 
a  Hawk.  P.  C.  ^g  ^f  rent-charge,  rent-seek,  commons,  ^c.  are  forieited  to  the 
*^'49y4-         king  by  an  attainder  of  high  treason;  and  that  the  profits  of 
them  are  also  forfeited  to  him  by  an  attainder  of  felony  during 
the  life  of  the  offender,  and  that  the  inheritance  shall  be  ex- 
tinguished by  his  death ;  for  it  cannot  escheat,  because  it  lies 
not  in  tenure;  neither  can  it  descend,  because  the  blood  is  cor- 
rupted. 
(b)  3  Co.  a,  3.       It  seems  agreed,  that  no  (i)  right  of  action  to  lands  of  in- 
7  Co.  17.  heritance  could  ever  be   forfeited;  neither  could  (c)  a  right  of 

3  Co.  a,  3.        entry  into  lands  whereof  there  was  a  tenant  by  title,  nor  an  (d) 

(d)  3  Inst.  19.  use,  except  where  land  had  been  {e)  fraudulently  conveyed  with 

(e)  aRo.  an  intent  to  avoid  a  forfeiture;  nor  could  a  (jT)  condition  be 
m  ^/list  I  ^"^^^^^^^^  before  33  H.  8.  c.  20.;  neither  could  land  in  (g)  tail  be 
(g)  3^  Inst.  19!  forfeited  after  the  making  of  West.  2.  13  Ed.  i.  c.  i.  any  longer 
Stampf.  P.C.    than  for  the  life  of  the  tenant  in  tail,  till  26  H.  8.  c.  13. 

187.    Plow. 

5S4'    Dyer,  ;j89.  pi.  55.  Co.  Litt.  13c.  37a.  391.  The  case  of  Captain  John  Gordon,  Post.  95. 

The 


(B)  Of  the  Forfeiture  of  Goods  and  Chattels. 

Tho  profits  of  lands,  whereof  one  attainted  of  felony  is  seised 
of  an  estate  of  inheritance  in  his  wife's  right,  or  of  an  estate  for 
life  only  in  his  own  right,  are  forfeited  to  the  king,  and  nothing 
shall  go  to  the  lord. 

All  customary  estates  of  inheritance  are  forfeited  by  an  at- 
tainder of  treason  or  felony,  unless  there  be  some  particular 
custom  to  the  contrary,  as  in  Gavelkind i  because  the  person  is 
civiliter  mortuus  by  the  attainder,  and  therefore  is  disabled  to 
have  or  hold  any  estate,  or  to  have  any  property  in  any  thing. 
And  therefore  if  a  person  be  seised  in  fee  of  a  copyhold,  and  be 
attainted  of  treason  or  felony,  the  copyhold  is  in  the  lord  with- 
out any  presentment  of  the  homage,  because  it  is  against  the 
nature  oi  a  court-baron  to  inquire  of  criminal  matters  or  offences 
against  the  king;  and  such  homage  is  at  the  will  of  the  lord, 
and  often  influenced  by  him.  But,  if  a  copyholder  be  con- 
victed of  felony,  and  jiresented  by  the  homage,  by  special  custom 
the  estate  may  be  forfeited  to  the  lord.  But  this  is  only  by  the 
special  custom^  since  the  copyholder  is  not  disabled  by  the  con- 
viction to  hold  the  estate,  as  he  is,  if  he  was  attainted;  and 
therefore  since  it  is  by  the  custom  onlij  that  such  forfeiture 
accrues,  it  must  be  in  the  manner  which  the  custom  has  settled 
it,  which  is,  by  presentment  of  the  homage.  But,  if  a  copy- 
hold is  granted  for  life,  and  by  another  copy  the  reversion  is 
granted  to  another,  habcnd.  after  the  death  of  the  first  copy- 
holder, or  surrender,  forfeiture  or  other  determination  of  the 
first  estate ;  the  first  copyholder  commits  murder,  and  is  thereof 
attainted,  the  king  pardons  the  murder  and  the  attainder 
and  all  forfeitures  thereby ;  in  this  case,  he  in  the  reversion  is 
entitled  to  the  estate:  for  the  king  cannot  have  it  for  the 
baseness  of  the  tenure,  since  he  cannot  be  tenant  at  will  to 
any  person ;  and  the  lord  cannot  have  it,  because  he  cannot  be 
tenant  to  himself;  therefore  the  particular  estate  of  tenant  for 
life  being  extinguished,  the  reversion  immediately  commences. 
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3  Inst.  19. 
Fitz.  Assise. 
166.    For- 
feiture, 23. 

4  Ass.  pi.  4. 

Bulstr.  13. 
2  Brownl. 
217,  &c. 
Leon.  I. 
Godb.  267. 
a  Jon.  189. 
Ley.  263. 
2  Keb.  451. 
466.    2  Veut. 
38.    5  Co. 
117.    Co. 
Con.  $58. 
Pollcx.  615. 
to  621. 


(B)  Of  the  Forfeiture  of  Goods  and  Chattels. 

A  LL  things  whatsoever,  which   come  under  the  notion  of  a  Staundf.   . 
^^  personal  estate,  and  which  a  man  is  entitled  to  in  his  (a)  own  Prerog.  45, 46 
right,  whether  they  be  in  action  or  possession,  are  forfeitable  in  ]\  But^not 
the  following  instances  to  the  (b)  king,  for  the  trouble  and  charge  those  which 
lie  has  been  at  in  holding  courts  and  bringing  the  offenders  to  he  hath  as 
justice.  executor  or 

*'  administrator 

to  another.  Cro.  Car.  566.  —  Also,  a  term  limited  to  executors,  and  not  vested  in  the  party 
himself,  is  not  forfeitable.  2  Leon.  5,  6.  And.  19.  Moore,  100.  Dyer,  309,  ^  10.  (^)  That 
the  lord  of  the  manor,  or  other  private  person,  may  have  bona  felonum  Srfugttivonim,  but 
they  must  be  claimed  by  way  of  grant,  and  not  by  prescription,  because  no  man  can  prescribe 
for  them ;  for  every  prescription  must  be  immemorial ;  and  the  goods  of  felons  and  fugitives 
cannot  be  forfeited  without  matter  of  record,  which  presupposes  the  memory  of  that  con- 
tinuance.   5  Co.  109.    46  E.  3.  16. 

Also,  personal  things,  settled  by  way  of  trust  on  the  offender,  Cro.  Ja.312. 
are  as  much  forfeited  as  if  he  had  the  legal  interest,  or  were  in  Hob.  214. 

possession 


732  FORFEITURE. 

possession  of  them ;  as,  if  a  bond  be  taken  in  another's  name, 
or  a  lease  made  to  another  in  trust  for  a  person  who  is  after- 
wards convicted  of  treason  or  felony ;  these  are  as  much  liable 
to  be  forfeited,'  as  a  bond  made  to  him  in  his  own  name,  or  a 
lease  in  possession. 
aKeb.564.  Also,  the  trust  of  a  term  granted  by  a  man  for  the  use  of 

608.  644.  himself,  his  wife  and  children,  Sfc,  is  liable  in  like  manner  to  be 
763. 77a-  forfeited,  if  fraudulently  made  with  an   intent  to  avoid  a  subse- 

Lev.  279.  quent  forfeiture,  but  it  shall  be  forfeited  so  far  only,  as  it  is  re- 
113. '  Mod.  served  to  the  benefit  of  the  party  himself,  if  mixiXe  bona  Jide, 
16.38.  whether  before  or  after  marriage,  for  good  consideration  with- 

Hard.466.        out  fraud,  which  is  to  be  left  to  a  jury  on  the  whole  circum- 
Ravm^ito       stances  of  the  case,  and  shall  never  be  presumed  by  the  court 
a  Ro.  Abr.  34.  where  it  is  not  expressly  found. 
Ro.  Abr.  343. 
March,  45.88.     Sid.  260.403.     Keb.  909. 

aKcb.564.  But  the  power   of  revocation  of  the  trust  of  a  settlement  re- 

Lev.  279.          served  to  the  grantor  is  not  liable  to  be  forfeited,  if  it  depend 
V^nt  ^^*8^^*     "P^"  something  personal  to  be  done  by  the  grantor  himself,  as, 
making  the  deed  of  revocation  under  his  hand  and  seal. 

A  man  forfeits  all  such   personal  estate  in  the  following  in- 
stances : 
5  Co.  109.  I.  Upon  a  conviction  of  treason  or  {a)  felony,  as  is  clearly 

(rt)  And  there-  agreed  by  all  the  books. 
fore  a  person 

convicted  of  manslaughter,  and  making  purgation,  as  was  the  ancient  practice,  or  burnt  in 
the  hand  according  to  the  present,  forfeits  his  goods  and  chattels,  but  not  his  lands,  lor  the 
king  hath  lost  a  subject;  and  therefore  the  party  is  punishable,  though  in  a  more  gentle  man- 
ner than  when  there  is  a  sedate  and  deliberate  revenge.  5  Co.  110.  —  That  a  person  con- 
victed of  heresy  forfeited  neither  lands  nor  goods,  because  the  proceedings  ugainst  him  were 
oxAy  pro  salute  aiiimcs,    Doct.  and  Stud.  1.  a.  c.  29.    Hale's  P.  C.  5. 

Staundf.  P.  C.  2.  Upon  the  coroner's  inquest  taken  on  {b)  view  of  a  dead 
813.  Hale*s  body,  and  finding  him  guilty  either  as  principal  or  as  accessary 
Keiiw*.  68.  b.  ^^^  t)efore  the  fact,  and  that  he  fled  for  the  same,  whereby  ho 
Dyer,  239.  forfeits  his  coods  absolutely,  and  the  issues  of  his  lands,  till  he. 
pi.  36.  5  Co.  be  acquitted  or  pardoned.  * 
no.     (^)And 

that  in  such  cases  where  the  coroner  cannot  have  the  view  of  the  body,  the  king  shall  entitle 
himself  to  the  goods  and  chattels  upon  a  presentment.  5  Co.  109.  (c)  Sccus,  if  he  be  found 
accessary  after,  for  the  indictment  is  so  far  void.    Staundf.  P.  C.  184. 

Keilw.  68.  3.  Upon  a  jury's  finding  that  the  defendant  fled  at  the  same 

"Hale's'p°C       ^^^^  ^^^^  ^^^^  acquit  him  of  an  indictment  of  capital  felony,  or, 

a7^i!  ^Stouiidf.  ^?  ^?*^^  ^^)''  °^  larceny,  before  justices  o{  oyery  Sfc,     But  such  a 

184.  finding  causes  no  forfeiture  of  the  issues  of  the  land,  because  by 

the  acquittal  the  land  is  discharged ;  neither  will  it  have  any 

effect  as  to  the  goods,   if  the  indictment  were  insufficient,  or  if 

the  flight  be  disproved  on  a  traverse,  which,  as  all  agree,  may  be 

taken  to  any  such  finding,   except  that  by  a  coroKer's  inquest, 

(rf)  For  this       and  as  {d)  some  say,  even  to  that,  as  well  in  respect  of  the  flight, 

CWr.  "^^  ^^  ^^^  particulars  of  the  goods. 
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4.  The  jTOods  of  persons  outlawed  arc  forfeited  to  the  king;  5  Co.  no, 
for  the  retiring;  from  the  inquiries  of  justice  is  holden  so  criminal  ni.vufctit. 
in  the  eye  of  the  law,  that  it  is  punished  with  the  loss  of  goods  so  PVp?.^*^^* 
lon^  as  the  outlawry  stands  in  force.     So,  [a)  if  a  person  make  Coron.  181. 
default  till  the  award  of  an  exigent,  either  upon  an  ap[)eal  or  in-  Forfeiture,  a 8. 
dictment  of  a  capital  felony,  he  forfeits  his  goods,  unless  he  was  Staundf.  P.C. 
})ardoned  before  the  exigetU  was  awardeil.     And  it  is  {b)  holden,  ^J^'^jr* 
that  the  law  is  the  same  as  to  such  a  default  upon  an  indictment  Prerog.  47. 
of  petit  larceny,  and  that  wherever  goods  are  so  forfeited  they  Bro.  Coron.  8. 
are  not  saved  by  an  acquittal  at  the  trial,  (c)     But  by  a  reversal  Finch.  352. 
of  the  award  of  the  exigent  they  are  saved,  whether  such  reversal  ?'^     \^^' 
be  for  an  error  either  in  fact  or  in  law,  as  for  the  imprisonment  ^j  Ass.  nl!ir. 
of  the  defendant  at  the  time  when  the  exigent  was  awarded,  or  Cro.  Eliz.  4. 
for  a  defect  in  the  indictment,  appeal  or  process.  p^'r-^*^  Hale*8 

{c)  5  Co.  no,  III.    43  E.  3.  17.    Halc*s  P.  C.  271.    Co.  Litt.  259.    Cro.  Ja.  464.    Stauncff. 
Prerog.  47. 

5.  If  a  man   be  felo  dc  se,  or  if  a  felon  be  killed  in  the  rob-  5  Co.  109. 
bery,  or  bv  resisting  in  order  to  escape,  he  forfeits  his  goods  Fitz-  Coron. 
and  chattels ;  for  when  a  man  thus  forsakes  life,  all  his  goods  g^*  ^^** 
and  chattels  are  derelict;  and  therefore  the  king  shall  have  i84."3in6t.* 
them  as  the  maintainer  of  publick  justice.  56.  227. 

Plow.  360. 

6.  If  a  felon  waives,  that  is,  leaves  any  goods   in  his  flight  ^  Co.  109. 
from  those  who  either  pursue  him,  or  are  apprehended  by  him  3  Inst.  134. 
so  to  do,  he  forfeits  them,  whether  they  be  his  own  goods,  or  9j^'^^^^/  ^^^ 
goods  stolen  by  him.    And  at  common  law,  if  the  owner  did  not  ^i^j^,  ^^  "*" 
l^ursue  and  appeal  the  felon,  he  lost  the  goods  for  ever;  but  2  Hawk.  p. c. 
by  the  {d)  21  H.  8.  c.  11.  for  encouraging  the  prosecution  of  c.  23.^^3' 
felons  it  is  provided,  that  if  the  party  come  in  as  evidence  on  And  that  a 
the  indictment,  and  attaint  the  felon,  he  shall  have  a  writ  of  ^k^oye^t 
restitution.  does  not  so 

far  alter  the 
property  of  the  goods,  but  that  upon  a  prosecution  by  the  person   from  whom  they  were 
stolen,  he  shall  have  them  again.    Tit.  Fairs  and  MarkeU, 

And  here  we  may  observe  a  difference  between  goods  waived,  5  Co.  109. 
strays  and  the  like,  and  goods  forfeited  for  felony  or  flight ;  for,  J^o^ley's  case, 
as  it  has  been  observed,  goods  forfeited  for  felony  are  not  in  the 
king  without  an  office  found  of  such  felony  or  flight,  because  the 
property  cannot  alter  without  matter  of  record ;  but  goods  waived 
are  in  the  king  without  office,  because  there  the  property  is  in  no 
body ;  and  therefore  by  publick  agreement  they  are  put  out  of 
the  finder,  in  whom  they  were  by  the  state  of  nature,  and  are 
vested  in  the  king  as  a  recompence  for  his  trouble  and  charge  in 
the  execution  of  justice. 


(C)  For 
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IjSo,  to  the 
same  effect 
the  statute  of 
5&6E.6.C.II, 
J  9.  (which  is 
not  repealed 
by  St.  I.  Mar. 
Sess.  I.  c.  i.)|i 


Dowtic's 
case,  3  Co. 
ID.  b. 


II  By  St.  7  Ann. 
c.  21,  §  10. 
after  the  de- 
cease of  the 
Pretender,  no 
attainder  for 
high  treason 
was  to  preju- 


(G)  For  what  Crimes  by  Statute. 

IDY  the  26  H.  8.  c.  13.  §  4.  it  is  enacted,  "  That  every  oflPender 
"  and  offenders,  being  hereafter  lawfully  convict  of  any 
"  manner  of  high  treasons  by  presentment,  confession,  verdict 
"  or  process  of  outlawry,  according  to  the  due  course  and  cus- 
"  torn  of  the  common  laws  of  this  realm,  shall  lose  and  forfeit  to 
"  the  king's  highness,  his  heirs  and  successors,  all  such  lands,  tene- 
"  ments  and  hereditaments,  which  any  such  offender  or  offenders 
"  shall  have  of  any  estate  of  inheritance  in  use  or  possession,  by 
'*  any  right,  title,  or  means,  within  the  realm  of  E?iglaftdy  or 
*«  elsewhere  within  any  of  the  king's  dominions,  at  the  time  of 
"  any  such  treason  committed,  or  at  any  time  after ;  saving  to 
"  every  person  and  persons,  their  heirs  and  successors,  other 
"  than  the  offenders  in  any  treasons,  their  heirs  and  successors, 
"  and  such  person  and  persons  as  claim  to  any  their  uses, 
"  all  such  rights,  titles,  interests,  possessions,  leases,  rents, 
"  offices  and  other  profits,  which  they  shall  have  at  the  day 
"  of  committing  such  treasons,  or  at  any  time  afore,  in  as 
"  large  and  ample  manner,  as  if  this  act  had  never  been  had 
"  nor  made." 

II  This  statute,  extending  only  to  lands,  Sr^,  which  the  person 
attainted  had  in  possession  or  use,  but  not  to  rights,  conditions, 
4'C,  nor  to  parliamentary  attainders,  or  where  the  party  stood 
mute  ;||  it  is,  by  the  33  H.  8.  c.  20.  §  3.,  enacted,  "  That  if  any 
"  person  or  persons  shall  be  attainted  of  high  treason,  by  the 
"  course  of  the  common  law  or  statutes  of  this  realm,  in  every 
"  such  case  every  such  attainder  by  the  conunon  law  shall  be  of 
"  as  good  strength,  value,  force,  and  effect,  as  if  it  had  been  done 
*'  by  authority  of  parliament ;  and  that  the  king's  majesty,  his 
<'  heirs  and  successors,  shall  have  as  much  benefit  and  advantage 
*'  by  such  attainder,  as  well  of  uses,  rights,  entries,  conditions, 
"  as  possessions,  reversions,  remainders,  and  all  other  things, 
"  as  if  it  had  been  done  and  declared  by  authority  of  parlia- 
"  ment ;  and  shall  be  deemed  and  adjudged  in  actual  and  real 
"  possession  of  the  lands,  tenements,  hereclitaments,  uses,  goods, 
"  chattels,  and  all  other  things  of  the  offenders  so  attainted, 
"  which  his  highness  ought  lawfully  to  have,  and  which  they, 
"  so  being  attainted,  ought  or  might  lawfully  lose  and  forfeit,  if 
*'  the  attainder  had  been  done  by  authority  of  parliament,  with- 
*'  out  any  office  or  inquisition  to  be  found  of  the  same ;  any  law, 
"  statute,  or  use  of  the  realm  to  the  contrary  thereof  in  any  wise 
"  notwithstanding. 

§  4.  "  Saving  to  all  and  every  person  and  persons,  and  bodies 
"  politick,  and  their  heirs,  assigns,  and  successors,  and  every  of 
"  them,  (other  than  such  person  and  persons  which  hereafter 
"  shall  be  attainted  of  high  treason,  and  their  heirs  and  assigns, 
"  and  every  of  them,  and  all  and  every  other  person  and  persons 
«  claiming  by  them  or  any  of  them,  or  to  their  uses,  or  to  the  uses 

«  of 
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"  of  nny  of  them,  nflcr  the  said  treasons  committed,)  nil  such  dice  the  right 
"  right,  title,  use,  possession,  entry,  reversions,  remainders,  in-  [JJ|**  ^'^l^n 
"  tcrcsts,  conditions,   fees,  offices,  rents,  annuities,  commons,  othcrthan  the 
'*  IcfiSi  >,  and  all  other  cunnnodilies,  profits  and  hereditaments  right  of  the 
^'  wiiaisocver  they  or  any  of  them  should,  might,  or  ought  to  offender  dur- 
"  have  had,  if  this  act  had  never  been  had  ne  made."  ^^  i   G  a. 

*:-  39'  §  3-  the  operation  of  this  clause  in  the  statute  of  Ann  was  postponed  till  the  death  of  the 
Pretender's  sous.    By  39  G,^,  c.  93.  the  act  of  Ann  was  wholly  rcpealed.I| 

In  the  construction  of  these  statutes  the  following  opinions  have 
been  holden. 

1.  That  neither  of  these  statutes  is  repealed  by  t  Ma.  Sess.  i.  Staundf.P.C. 
c.  I.  which  enacts,  "  That  no  pains  of  death,  penally,  or  forfei-  387. 3  Inst.  19. 
*'  turc,  shall  ensue  to  atiy  offender,  for  the  doing  any  treason,  ^  jiawk.'p.C. 
*'  petit  treason,  or  misprision  of  treason,  other  than  such  as  be  ^^j.  i  H.H. 
^'  within  the  statute  of  25  E.  3.  st  5.  c.  2.  ordained  and  pro-  P.C.a4i«356. 
*'  vided  ;'*  for  the  words,  otka-  than  such,  ^-c.  have  been  con- 

structl  not  to  extend  to  the  pains,  t^c,  mentioned  in  the  begin- 
ning of  the  sentence,  but  to  the  offences  mentioned  in  the  end 
of  it. 

2.  That  estates  in  tail  are  forfeited  by  force  of  these  words  in  Staundf.  P.  C. 
26  H.  8.  c.  13.  of  an\f  estate  of  inheritance,  which  must  be  void,  if  ^^7*  Co.  Litt. 
they  do  not  include  estates  in  tail,  [a]  Also,  lands  given  to  a  fa)byeT,^i2. 
man  and  his  wife  and  the  heirs  of  their  two  bodies,  are  as  much  pi.  j-.  aj. 
forfeited  bv  his  attainder,  as  lands  given  to  him  and  the  heirs  of  judged.  *  If  J. 
his  body.**  entails  his 

•^  estate  m  Scot- 

larul  on  himself  for  life,  remainder  to  B.  his  eldest  son,  and  the  heirs  male  of  his  body,  re- 
mainder to  the  heirs  male  of  ^.*s  own  body,  with  subsequent  limitations,  and  the  reversion 
to  the  heirs  and  assigns  whatsoever  of  A.  with  prohibitive,  irritant,  and  resolutive  clauses ; 
and  A.  dies,  leaving  J5.,  and  another  son,  C. ;  B.  is  attainted  of  high  treason;  the  estate  is 
forfeited  to  the  crown  during  his  life,  and  the  continuance  of  such  issue  male  of  his  body  as 
would  have  been  inherital)le  to  the  said  estate  tailzie,  and  also  for  such  estate  and  interest  as 
vests  in  him  by  the  limitation  to  the  heirs  whatsoever  of  ^.  after  the  substitutions  determined; 
and  after  the  death  of  ^.,  and  failure  of  his  issue  male,  C.  shall  succeed,  by  virtue  of  the  sub- 
stitution to  the  heirs  male  of  the  body  of  A.  Foster,  95.  —  If  the  estate  is  limited  to  A.  and 
the  heirs  male  of  his  body,  without  any  previous  limitation  to  his  son  i?.,  and  B.  on  his  father's 
death  becomes  entitled  as  heir  of  his  body,  and  is  attainted  of  high  treast)n,  the  whole 
entail  is  forfeited  by  his  attainder,  as  long  as  there  are  heirs  male  of  the  body  of  A. 
Foster,  102. 

3.  That  neither  a  right  to  {b)  a  xvrit  of  error  to  reverse  an  {b)  3  Co.  a,  3. 
erroneous  common  recovery,  (c)  nor  a  mere  right  of  action  to  agreed  in  the 
lands  in  the  hands  of  a  stranger,  as  of  a  discontinuee,  or  of  the  'yy^chest^r'g 
heir  of  the  disseisor,  are  forfeited  by  either  of  these  statutes  ;  {d)  ^ase,  Leon, 
but  rights  of  entn)  are  as  much  forfeited  as  lands  in  possession.  370,  271. 
Yet  the  king  shall  [c)  not  be  adjudged  in  possession,  by  virtue  of  ^j^^?^^'  ^*^' 
such  a  right,   without  an  office,   and  a  scire  facias  or  seisure  on  £^2*^80.  Cro! 
such  office;  for  the  words,   the  king  shall  be  deemed  in  possession  Car.  428. 
"jDithout  office,  &c.  shall  have  this  construction,  that  he  shall  be  7  Co.  13.  Litt. 
in  possession  without  office,   in  the  same  manner  as  he  should  Rep.ioo.  S.P. 
have  been  on  an  office  found  at  common  law.     But  at  common  ^^Co,  ^ 
law,  if  a  disseisee  had  been  attainted  of  high  treason,  the  king  Hob.  340.  * 

should 
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should  not  have  been  in  possession  without  office,  and  a  scire 
facias  or  seisure  thereon. 


7  Co.  13. 

4  Co.  58.  a. 

(rf)  3  Co.  a,  3 

20.    (e)  3  Co.  II.  a. 


4  Co.  58.  a.     Leon.  21.     9  Co.  95.  a. 


Cro.  Car.  427 
Stone  and 
Newman's 
case,  Sf  vide 
Plow.  55  a. 


Hob.  334- 
Palm.  351. 
aR0.Rep.305 


4.  If  tenant  in  tail  of  the  gift  of  the  crown  makes  a  feoffment 
in  fee,  and  then  is  attainted  of  high  treason,  the  right  of  the 
entail  is  forfeited ;  for  it  could  not  be  discontinued,  because  the 
reversion  continued  always  in  the  crown ;  and  though  it  be  put 
in  abeyance  by  the  feoffment,  as  to  any  benefit  which  the  feoffor 
could  have  claimed  from  it;  yet  since  it  is  not  turned  to  a  right 
of  action,  but  would  have  still  continued  in  him  for  the  benefit  of 
the  heir,  if  there  had  been  no  attainder,  it  shall  likewise  continue 
in  him  for  the  benefit  of  the  crown. 

5.  That  if  one  attainted  of  high  treason  is  seised  of  a  defea- 
sible estate-tail,  and  hath  also  a  right  to  an  ancient  entail,  which 
is  discontinued,  he  forfeits  both ;  for  the  first  is  within  the  ex- 
press words  of  26  H.  8.  c.  13.  and  the  other  within  those  of 
33  H.  8.  c.  20.  and  it  doth  not  follow,  that  because  naked  rights 
to  lands  in  the  hands  of  a  discontinuee,  or  of  the  heir  of  a  disseisor, 
are  not  within  the  meaning  of  the  statute,  therefore  a  right  in  the 
party  himself  is  not ;  for  the  forfeiture  of  such  naked  rights  might 
not  only  be  of  dangerous  consequence  in  unsettling  possessions, 
but  might  also  be  prejudicial  to  strangers,  whom  the  statute,  by 
an  express  saving,  plainly  intends  to  favour.  But  a  forfeiture  of 
the  offender's  right  to  his  own  lands  can  prejudice  none  but  him- 
self and  his  heirs. 

6.  In  the  construction  of  the  statute  of  33  H.  8.  c.  20.  it  is  (a) 
agreed,  that  a  power  of  revoking  the  uses  of  a  settlement  may  be 
forfeited  by  force  thereof,  if  the  execution  of  it  require  nothing 
but  what  may  be  as  well  performed  by  any  other  person,  as  by 
the  party  himself  by  whom  it  was  reserved ;  as  the  tender  of  a 
ring,  i^c,  {b)  Neither  doth  the  mention  of  such  considerations, 
and  inducements  for  the  reserving  of  such  a  power  in  the  pre- 
amble of  it,  as  are  inseparable  from  the  person,  alter  the  case,  if 

case  adjudged  nothing  of  this  kind  be  inserted  in  the  proviso  itself,  by  which  it 
in  7  Co.  12.  is  reserved ;  but,  (c)  if  such  proviso  require  any  thing  of  this  kind, 
and  the  books  jj  prevents  the  forfeiture;  as,  if  it  be  worded  thus,  that  if  the 
andagiSto  P^^^y  should  be  minded  to  alter  and  revoke  the  uses,  and  signify 
be  law,  a  Keb.  his  mind  in  writing  under  his  hand  and  seal;  or  (rf)  if  it  only  ro- 
566.  763.  773.  quire,  that  the  revocation  be  under  his  hand  and  seal,  without 
Lev.  279.  saying  any  thing  about  his  changing  his  mind;  or  as  (<?)  some 
Rep!  142.  ^  ^^y>  ^*^^  ^"^y  require  the  tender  of  a  ring  by  the  party,  ipso  ad- 
(c)  As  in  the  tu?ic  declarante  his  intent,  Sfc"  * 
Duke  of  Nor- 
folk's case,  where  there  was  this  proviso,  that  if  the  duke  should  be  minded  to  alter  and  revoke 
the  uses,  and  signify  his  mind  in  writing  under  bis  hand  and  seal,  that  then,  &c.  and  it  was 
clearly  adjudged,  that  the  power  of  revocation  was  not  forfeitable,  because  it  depended  on  the 
duke's  signifying  his  mind  in  writing  under  his  proper  hand  and  seal,  which  none  but  himself 
could  do.  7  Co.  13.  cited  and  agreed.  Lev.  279.  a  Keb.  566.  763.  773.  3  Inst.  19. 
(rf)  Mod.  16.  38.  Lev.  279.  Main's  case,  (e)  Vide  Pabn.  429.  Latch.  25,  26.  70.  102. 
Jon.  135.  Vent.  129.  Mod.  40.  —  *  A.  who  is  tenant  for  life,  'with  power  to  make  leases  for 
three  lives,  or  twenty-one  years,  makes  a  lease  to  trustees  for  ninety-nine  years,  if  he  so  long  live, 
for  payaicnt  of  his  debts;  and  appoints  them  his  attornics,  to  make  leases  pursuant  to  the 

power; 


{a)  InEngle- 
field's  case, 
7  Co.  12,  13- 
Poph.  18. 
And.  293. 
Moore,  303. 
4  Leon.  131?. 
Palm.  433.  Ro 
Rep.  142. 
{b)  Englefield's 
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power ;  A.  is  outlawed  for  high  treason  :  ({agreed,  that  the  authority  given  to  the  trustees  to 
act  as  attomics  was  destroyed  by  the  attainder.  Attorney  General  v.  Bradyll,  Bunb.  9a.  But, 
A,  havin;;  in  this  case  only  a  particular  power  could  not  make  a  lease  by  letter  of  attorney  by 
force  of  hih  power.    Lady  Greshani's  case,  9  Co.  76.  a.  cited ;  a  llo.  Rep.  393.(1 

7.  That  neither  an  {a)  annuity  granted  pro  consilio  impcndendoy  (a)Plowd.38i. 
(b)  nor  an  olFicc  <]franted  for  life,  and  requiring  skill  and  confi-  (^)Plowd.379. 
dencc,  is  forfeitable  by  these  statutes ;  but  such  office  in  fee  may  o^eaf^OfTi' 
be  forfeited  without  the  aid  of  them,  because  the  grantor,  in  cert. 
giving  an  estate  descendible  to  all  the  licirs  of  the  grantee,  how- 
ever qualified,  appears  not  to  have  been  induced  to  make  his 
grant  from  tlie  consideration  of  the  peculiar  merit  of  the  persons 
who  are  to  execute  the  office. 

II A  dignity  is  forfeited  by  the  attainder  for  treason  of  the  per-  Nevill's  case, 
son  possessed  of  it;  as,  where  Charles  NexHll^  Earl  of  IV^estmotc^  7  Co.  n* 
land,  to  him  and  tlie  heirs  male  of  his  body,  by  letters  patent, 
was  attainted  of  high  treason  by  outlawry,  and  by  act  of  parlia- 
ment, and  died  without  issue  male ;  whereupon  Edward  Ncvill 
claimed  to  be  Earl  of  IVcstmoreland,  as  heir  male  of  the  body  of 
the  first  grantee;  it  was  resolved  by  all  the  judges,  that  although 
the  dignity  was  within  the  statute  De  donis  conditionalilnis,  yet 
that  it  was  forfeited  by  a  condition  in  law  tacite  annexed  to  the 
estate  of  the  dignity.  For  an  earl  has  an  office  of  trust  and  con- 
fidence; and  wlien  such  a  person,  against  the  duty  and  end  of 
his  dignity,  takes  not  only  council,  but  also  arms  against  the 
king  to  destroy  him,  and  therefore  is  attainted  by  due  course  of 
law,  by  that  he  hath  forfeited  his  dignity;  in  the  same  manner 
as  if  tenant  in  tail  of  an  office  of  trust  misuse  it,  or  use  it  not ; 
these  are  forfeitures  of  such  office  for  ever  by  force  of  a  con- 
dition in  law  tacite  annexed  to  their  estates.  It  was  also  re- 
solved, that  if  it  had  not  been  forfeited  by  the  common  law,  it 
would  have  been  forfeited  by  the  statute  of  26  H.  8. ;  for  it  was 
an  haeditamenty  and  Charles  had  an  estate  of  inheritance  in  it. 

But,  where  a  tenant  in  tail  of  a  dignity  is  attainted  of  felony.  Earl  Ferrers* 
the  dignity  is  forfeited  only  during  his  life,  and  after  his  decease  case,  a  Eden, 
it  vests  in  the  person  entitled  to  it  performam  doni.     The  sta-  ^7^* 
tute  of  26  H.  8.  does  not  extend  to  this  case.  Thus,  where  Lais^- 
refice   Earl  Ferrers,  to  whose   ancestor  the   dignity   had   been 
granted  by  letters  patent  in  171 1,  to  hold  to  him  and  the  heirs 
male  of  his  body,  was  convicted  and  executed  for  murder  in  the 
year  1760;  the  dignity  was  not  forfeited,  but,  upon  his  death 
without  issue,  it  descended  to  his  brother   Washington  Ferrers^ 
who  took  his  scat  accordingly. 

Although   the  statute  0^33  H.  8.  c  10.  made  attainders   at  Cr.Ja.  513. 
counnon  law  as  effectual  as  parliamentary  attainders,  as  well  in  ^jth  this  de- 
regard  to  uses  as  possessions;  yet  in  the  King  v.  Daccombc,  the  ^{^"5'/^^.,*, 
judges  all  held,  and  so  it  was  resolved  in  Abington's  case,  that  Lord  J/a/e  * 
a  trust  in  a  freehold  was  not  forfeited  by  an  attainder  of  treason.  ((  quarrels,  and 

gives  it  as  his 
opinion  that  the  statute  of  33  H.  8.  extends  to  trusts,  such  as  were  then  in  practice  and  re- 
tained in  Chancery,  I  H,  H. P.  0.248.;  and  accordingly,  in  a  case  which  came  before  him, 
when  he  was  Chief  Baron,  he  and  Baron  Turner  agreed,  that  a  trust  in  fee,  or  fee-tail,  was 
forfeited  under  the  statute  bv  attainder  of  treason;  Attorney  General  v.  Sands,  3  Freem.  120. 

Vol.  in.  *  3  B  Hardr. 
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Hardr.  495.;  but  see  ih.  494.,  'and  so  the  law  is  laid  down  by  modern  writers.  But  the  ob-' 
servation  in  Sands's  cnse  was  merely  an  obitt-r  dictum,  and  ther^  is  an  express  decision  the 
other  way,  which  may  be  thought  to  be  founded  in  reason,  because  it  is  not  pretended  that 
the  statute  of  26  H.  8.  can  embrace  trusts  which  have  succeeded  to  uses  (the  uses  referred  to 
in  that  act  having  been  destroyed  by  the  statute  of  uses  27  H.  8.  c.  10.);  and  it  does  not  ap- 
pear to  have  been  the  intention  of  33  H.  8.  to  create  a  forfeiture  of  any  equitable  estates 
which  had  sprung  up  since  the  act  of  26  H.  8.  The  statute  had  other  objects.  Sugden*s  Gilb. 
Uses,  78.  note. 

Browne  v.  By  an  act  of  parliament  made  13  Car.  2.  it  was  enacted,  that 

Wayte,  2  Lev.  qU  {fie  manors^  messimges,  lands,  tene?netiis,  possessions  and  rever^ 

169.  2  Jon.  57.  giQji^^  remainders,  rig/iis,  i?it crests,  hereditaments,  leases,  chattels 

J  '  '  s  Q     '  real,  and  othei'  things  of  what  nature  soever,  that  Sir  John  Dan- 

3Keb.  459.  vers,  cr  any  other  to  his  use,  or  in  trust  for  him,  had  the  i^th  of 

65J.  712.  S.C.  March  1646,  or  at  any  time  after,  should  he  forfeited  to  the 

pT/x^^^8i  ^^"^S '  ^"^  it  was  adjudged,   that  by  force  of  these  words,  all 

S  C    *       '  interests  ofiahat  nature  soever,  an  estate-tail  was  forfeited. 

Co. Litt.  130.         But  it  is  holden,  that  the  statutes  o^ jncemtinire,  which  give  a 
general  forfeiture  of  all  the  lands  and  tenements  of  the  offender,, 
^^  extend  not  to  lands  in  tail. 

Hale*s  P.  C.  8.       It  is  agreed,  that  a  saving  against  corruption  of  blood  ia  a 
3  Inst.  47-        statute  concerning  yHow?/  saves  the  land  to  the  heir,  because  the 
escheat  to  the  lord  for  felony  is  only  ^^ro  defectu  tcnaitis,  occa- 
sioned by  the  corruption  of  blood:  also,  the  saving  of  the  land 
to  the  heir  saves  the  corruption  of  blood  and  loss  of  dower. 
Sir  Salathiel  But  a  saving  against  the  corruption  of  blood  in  a  statute  con- 

LovePscase,  ccrninc:  hiiih  treason  does  not  save  the  land  to  the  heir,  because 
»aL  .  »5.  ^^^  \ii\\Ci  goes  to  the  king  by  way  of  immediate  forfeiture,  and  not 

by  way  of  escheat. 


(D)  To  what  Time  the  Forfeiture  shall  have  Relation. 

Plowd.  488.  b.  HTHE  forfeiture  upon  an  attainder,  either  of  treasmi  ox  felony, 
8C^^"o'^*  ^^^^^  *^"^'^  relation   to  \\\c  {a)  time  of  the  offence,  for  tlic 

(a)  That  if  the  avoiding  all  subsequent  alienations  of  the  lands ;  but  to  the  time 
time  proved  of  the  conviction,  or  fugam  fecit  found,  Sfc.  only  as  to  chattels, 
varies  from  unless  the  party  were  killed  in  flying  from,  or  resisting  those 
thf  indkt-"  ^^^  ^^^  arrested  him ;  in  which  case  it  is  said,  that  the  forfeiture 
ment,  and  the  ^^^^^  relate  to  the  time  of  the  offence. 

jury  find  the  defendant  guilty  generally,  the  forfeiture  shall  relate  to  the  ^ime  laid,  till  the 
verdict  be  falsified  by  the  party  interested,  as  it  may  be  in  this  respect,  though  not  as  to  the 
point  of  the  offence.  Hale's  V.  C.  264.  2  70.  3  Inst.  230.  —  But,  if  the  jury  find  the  defend- 
ant guilty  on  the  day  on  which  the  fact  is  proved,  whether  before  or  after  the  day  laid  in  the 
indictment,  in  such  case  the  forfeiture  shall  relate  to  the  day  so  specially  found'.  Kelynge, 
16.     Hale's  P.  C.  264.     a  Inst.  318.     3  Inst.  230. 

8  Co.  170.  No  attainder  whatsoever  shall  have  any  relation  as  to   the 

y}?^?.\  ^^?'  niesne  profits  of  the  lands  of  the  person  attainted,  lb)  but  only 
.^*i;.t::!;X.  f--  ^^^  time  of  the  attainder. 

the  forfeiture  shall  relate  to  the  time  of  the  offence,  or  only  to  that  of  the  judgment,  Q.  4- 
vide  Cro.  Car.  172.     Jon.  217.  t^'  tit.  Pramunirc, 

The 
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The  forfeiture  of  a  person  becoming  ^t'/o  de  se  has  relation  to  Plowd.  a6o. 
thf  time  the  mortal  wound  was  given,  so  that  all   intermediate  sCo.  iio 
alienations  are  avoided.  ""^^*  ^  ^•^•^^• 


(E)  What  is  to  be  done  with  the  Off'ender's  Goods 
before  Conviction. 

TT  hath  always  been  holden,  that  one  indicted  or  appealed  of  8  Co.  171. 

treason  or  felony  may,  honci  Jide^  sell  any  of  his  chattels,  real 
or  personal,  for  the  sustenance  of  himself  and  family,  until  they 
be  actually  forfeited. 

But,  where  a  person   being  in   Nncj^a/c  lor  robbery  and  bur-  Skin.  357. 
glary,  before  conviction,  made  a  bill  of  sale  of  all  his  goods  to  Jones  and 
his  son ;  on   trover   brought   by  the  son   against  the  sheriffs  of  '^'^""''^• 
Londoji,  it  was  holden  by  HoU  that  the  bill  was  fraudulent,  and 
that  though  a  sale,  b(m4  fide^  and  for  a  valuable  consideration, 
liad  been  good,  because  the  party  had  a  property  in  the  goods 
till  conviction,  and  ought  to  be  reasonably  sustained  out  of  them, 
yet  that  such  a  conveyance  as  this  cannot  be  intended  to  any 
other  purpose  than  to  prevent  a  forfeiture  and  defraud  the  king; 
and  this  he  said  was  a  fraud  at  common  law. 

It  seems  the  better  opinion,  that  at  (//)  this  day,  belbre  indict-  3  Inst.  229, 
ment,  the  goods  of  the  offender  cannot  be  searched  and  inven-  ^"^?*  y* 
toried,  and  diat  after  indictment  they  cannot  be  seised  and  taken  ^^^  ^    ' 
away  till  the  felon  is  convicted,  for  till  the  conviction  the  pro-  („)  Thatac- 
perty  remains  in  the  felon.  cording  to  the 

general  tenor 
of  the  old  books,  the  goods  of  one  arrested  for  treason  or  felony  may,  b^  the  purview  of  an 
ancient  statute,  which  seems  to  continue  still  in  force,  be  immediately  inrentoried  and  a|)- 
praised;  after  which,  and  on  surety  found  that  they  shall  be  forthcoming,  they  shall  be  kept 
by  the  bailifls  of  the  party  arrested,  and  for  want  of  such  surety  by  iiis  neighbours,  till  he  he 
convicted,  or  found  to  have  fled,  &c.,  whereby  they  are  actually  forfeited,  vide  a  Hawk.  P.  C. 
c.  49.  §  ^^,  and  the  authorities  there  cited. 

And  by  the  i  R.  3.  c.  3.  it  is  enacted,  "  That  no  sheriff,  un- 
**  der-sheriff,  nor  escheator,  bailiff  of  franchise,  nor  any  other 
"  person,  take  or  seise  the  goods  of  any  person  arrested  or  im- 
"  prisoned  for  suspicion  of  felony,  before  that  the  same  person 
"  so  arrested  and  imprisoned  be  convicted  or  attainted  of  such 
"  felony  according  to  the  law,  or  else  the  same  goods  otherwise 
*'  lawfully  forfeited,  upon  pain  to  forfeit  the  double  value  of  the 
*'  goods  so  taken  to  him  that  is  so  hurt  in  that  behalf  by  {b)  ac-  (b)  For  pre- 
"  tion  of  debt,  to  be  pursued  by  like  process,  judgment  and  cedents  of 
"  execution,  as  is  commonly  used  in  other  actions  of  debt  sued  J"^  LuJw  "%. 
"  at  the  common  law;  and  that  no  essoin  or  protection  be  al-  Cro.Eliz.  749. 
"  lowed  in  any  such  action ;  nor  that  the  defendant  in  any  such 
"  action  be  admitted  to  wage  or  do  his  law." 

This  statute  is  said  to  be  in  affirmance  of  the  common  law,  (c)  (c)  ||Itcer- 

and  hath  been  (d)  adiudored  to  extend  as  well  to  the  seisure  of  ^^"^^^^  *'^* 

r  *i         u  .«.  1  Vide  Bract. 

money,  as  ot  any  other  chattel.  (^  y^  j^^^ 

43  E.  3.  24.    Fitzh.  Trespass,  pi.  7.  Banre,  pi.  196.  ||     8  Co.  171.    {d)  Rayin.  414. 
3  B  2  It 


Co, 
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Co.  Litt.  391.        It  seems  plain  from  this  statute,  that  goods  may  be  seised  as 

2  Hawk.  P.  C.  soon  as  they  are  forfeited ;  and  it  seems  the  whole  township  is 

^■"^9*  V°*-^"^  answerable  Tor  them  to  the  kin^ir    and  may  seise  them  wherever 

several  ancient  %      n        i 

authorities        they  can  be  found. 

there  cited. 

a  Hawk.  P.  C.      And  at  common  law  it  was  no  plea  for  such  township,  that  the 

c.  49.  J  41.  goods  were  delivered  to  the  custody  of  J.  S.  who  embezzled  them, 
^c,  but  it  is  enacted  by  31  E.  3.  c.  3.,  "  Tliat  if  any  man  or 
"  town  be  charged  in  the  Exchequer  by  estreats  of  the  justices 
"  of  the  chattels  of  fugitives  and  felons,  and  will  allege  in  dis- 
"  charge  of  him  another  which  is  chargeable,  he  shall  be  heard, 
"  and  right  done  to  the  other. 

(F)  Where  the  Wife  shall  lose  her  Dower. 

►.Litt. 31. b.  T3EFORE  the  statute  of  i  E.6.  c.  12.  the  wife  not  only  lost 
^1  Vnb  ^^^*   dower  at  common  law,  but  also  her  dower  ad  ostium 

ICO.  Perk,  ecdesio'^  or  ex  assc7isu  patris,  or  by  special  custom,  (except  that  of 
§  308.    Bro.     Gavelkind,)  by  the  husband's  attainder  of  treason  or  (a)  capital 

tit.  Dower,  82.  felony,  whether  committed  before  or  after  the  marriage. 
Plowd.a6i.               "^  ^ 
(a)  That  the  wife  o(  afclo  de  se  shall  have  dower.    Plowd.  a6i,  a6a.     Darae  Hale's  case. — 
So,  if  the  husband  be  outlawed  in  trespass  or  any  civil  action  j  for  this  works  no  corruption  of 
blood,  or  forfeiture  of  lands.    Perk.  §  388.    Co.  Litt.  31.  a. So,  if  the  husband  be  at- 
tainted of  heresy,  for  this  is  only  a  spiritual  offence.     Co.  Litt.  31. So,  if  the  husband 

or  wife  be   excommunicated.  Co.  Litt.  3 1. So,  if  either  the  husband  or  wife  be  attainted 

in  aprcennmirc^she  shall  be  endowed;  but  for  this  vide  Co.  Litt.  134.  and  tit.  Prccmunire. 

Co.  Litt.  37.  But  the  wife  never  forfeited  lands  given  jointly  to  her  husband 

3  Inst.  216.       and  her,   whether  by  way  of  frank-marriage,  or  otherwise,  but 

only  for  the  year  and  day,  and  waste. 
(A)  II This  had       It  is  enacted  by  i  E.  6.  c.  12.  §  17.,    "  That  albeit  any  per- 
been  at-  «  son  shall  be  attainted  of  any  treason  or  felony  {b)  whatsoever ; 

former  pirlia-  "  ^^^  ^^^*  notwithstanding  every  woman,  that  shall  fortune  to  be 
ments  in  cases  "  the  wife  of  the  person  so  attainted,  shall  be  endowable  and 
of  felony,  but    "  enabled  to  demand,    have,    and    enjoy   her   dower,    in  like 

without  sue-     «  manner   and    form    as   though    her   husband  had  not  been 

cess.     See  a       ec  ..*«.„•. ♦^,i     o^a 
petition  to  this       ^ttamted,  4-c. 

effect  from  the  Commons  in  i  E.  3.  Rot.  Pari.  Vol.ii.  8.  13. || 

(c)  This  act  But  this  is  repealed  as  to  treason  by  5  &  6  E.  6.  c.  1 1.  $  13.  by 

extends  to  an    which  it  is  enacted,   "  That  the  wife,  whose  husband  shall  be 

petit"treason     "  attainted  of  any  treason  (c)  whatsoever,  shall  in  no  wise  be  re- 

as  well  as  to*    "  ceived  to  ask,  challenge,  demand,  or  have  dower  of  any  the 

an  attainder  of  "  lands,  tenements,  or  hereditaments  of  the  person  so  attainted, 

high  treason.     «  during  the  said  attainder  in  force." 
Staundf.  195.  " 

Dyer,  140.  pi.  42.  Co.  Litt.  37.  a.  392.  b.  — But  not  to  misprision  of  treason.  Co.  Litt.  37.  a. 
Moore,  639.    Dyer,  97.  pi.  49.     13  Co.  19. 

Gate  V.  Wise-        If  the  husband  seised  of  land«  in  fee  makes  a  feoffment,  and 
man  Pendl.      then  commits  treason  and  is  attainted  of  it,  the  wife  shall  not  re- 
's. C.  Co.'Lkt  ^^^^^  ^^^^'^^  agiiinst  the  feoffee. 
41.  a.  S.  C.  See  note  (3)  in  Co.  Litt.  41.  a. 

So, 


(G)  Ho-wfar  the  Shod  of  the  Offender  is  corrupted.  74 1 

So,  (fl)  if  the  husband  is  attainted  of  treason,  and  afterwards  («)  3  Leon.  3. 
pardoned,  yet  the  wife  shall  not  recover  dower;  but  {b)  of  lands  (A)Pcrk.  Jj^r 
purchased  by  the  husband  after  the  pardon  tlie  wile  shall  be 
endowwl. 

11  If  a  woman  be  attainted  of  treason  or  felony,  she  will  thereby  Co.  Liu.  33.  a. 
lose  her  dower;  but,  if  she  be  pardoned  in  her  husband's  life-  ^3  Co.  23. 
time,  she  may  then  demand  it,  though  he  should  have  aliened  in 
tlie  mean  time;  for  when  this  impediment  is  once  removed,   her 
capacity  to  be  endowed  is  restored.  || 

If  a  husband  having  levied  a  fine  with  proclamations  is  cno-  2  i»JsL.  216. 
neously  attainted  of  treason,  and  the  five  years  pass  after  his  death,   ^oorc,  639. 
and  then  the  outlawry  is  reversed,  the  fine  and  nonclaim  are  no  ^'*  ^^^* 
bar  till  five  years  are  passed  after  the  reversal,  because  the  \yifc 
could  not  sue  for  her  dower  while  the  attainder  stood  in  force, 
neither  could  she  any  way  reverse  it. 

After  the  making  of  the  statute  :  E.  6.  c  12.  it  seems  to  have  For  \hvivide 
been  doubtcil,  whether  the  wife  should  not  lose  her  dower  in  case  tit.  J}owcr. 
of  any  new  felony  made  by  act  of  parliament;   and   therefore 
where  several  offences  have  been  made  felony  since,  care  has  been 
taken  to  provide  for  the  wife's  dower. 

(G)  How  far  the  Blood  of  the  Offender  is  corrupted. 

T  T  is  clearly  agreed,  that  by  an  attainder  of  treason  or  (c)  felony,  Co.  Litt.  8. 41. 

the  blood  of  the  offender  is  so  far  stained  or  corrupted  that  the  3  last.  an. 
party  loses  all  the  nobility  or  gentility  he  might  have  had  before,  ^^''^1^"^^^  |^-  ^'• 
and  becomes  ignoble.  an  attaindc"  of 

piracy  corrupts  not  the  blood.    Co.  Litt.  391.  — Nor  of  petit  larceny.     3  Inst.  an.    Co. 
Litt.  41.  a.    Noy,  170. 

Also,  it  is  clearly  agree<l,  that  he  can  neither  inherit  as  heir  to  Co.  Litt.  8.  a. 
any  ancestor,  nor  have  an  heir;  and  the  policy  of  the  law  herein  3oi-  b.  392. 
is  to  make  men  more  mindful  of  their  allegiance,  and  to  deter  .S^^""'"-  ^-  C'. 
them  from  taking  up  arms  against  the  crown;  for  as  the  natural  abUity,  ai. 
love  men  have  for  their  posterity   often    restrains  them   from  Cro.  66. 
actions  which  would  prejudice  them,  either  by  entailing  the  in- 
famy of  such  actions  on  them,  or  making  them  sharers  in  the 
punishment  which  the  law  has  appointed  for  such  offences;  so 
men  are  less  careful  of  their  persons,  when  their  miscarriages 
will   not  involve  their  children  in   the  guilt  or  punishment  of 
them. 

Therefore  it  is  [d)  laid  down  as  a  sure  rule,  that  wherever  it  is  (rf)  As  in  do. 
necessary  for  any  one,  who  would  make  a  title  to  another,  to  de-  ^^^-  543-  Litt. 
rive  the  descent  through   him,  the  attainder  is  an  effectual  bar     ^^^'  ^yj.[Jl"^' 
to  such  title,  ie)  unless  the  lands  were  entailed,  in  which  case  he  .r^  at7 
claims  perfoi^iam  doni^  and  paramount  his  title.  Lev.  60.  Sid. 

200.  {e)  Litt. 

§  746.     3  Co.  10.     8  Co.  166.  a. And  therefore,  if  the  grandfather  be  seised  in  tail, 

and  the  father  be  attainted  of  treason  since  the  a6th  H.  8.  c.  13.  and  die  in  the  life  of  the 
grandfather,  the  son  shall  inherit  the  grandfather ;  for  the  son  is  heir  performam  dom  to  the 
tail,  which  is  originally  not  forfeitable,  and  by  that  statute  the  father  forfeits  only  the  land 
and  rights  that  he  hath  in  hira.    Co.  Litt.  8.     3  Co.  10.    Dowty's  case.   ||  And  the  law  is  tlu 

3  B  3  sani< 
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same  in  the  case  of  a  dignity  entailed;  for  the  son  suniving  an  attainted  father,  who'nevcr  was 
possessed  of  the  dignity,  may  claim  from  the  first  acquirer,  j)er  fonnavi  doni,  as  heir  male  of 
his  body,  within  the  description  of  the  gift,  without  being  affected  by  the  attainder  of  his 
father,  or  any  other  lineal  or  collateral  ancestor.  See  the  Duke  of  Athol's  case,  Journ. 
vol.  30.  466 — 469.  On  the  other  hand,  if  the  dignity  be  descendible  to  heirs  general,  the 
attainder  for  treason  or  felony  of  any  ancestor  of  a  person  claiming  the  dignity  through  whom 
the  claimant  must  derive  his  title,  thbugh  the  person  attainted  was  never  possessed  of  the 
dignity,  will  bar  the  claim;  for  the  blood  of  the  person  attainted  being  corrupted,  no  pedi- 
gree can  be  derived  through  him,  so  that  the  dignity  becomes  vested  in  the  crown  by  escheat, 
and  is  thereby  destroyed.    See  the  case  of  the  Barony  of  Luadey,  and  Cniise's  Dig.  io6.{| 

Co.  Litt.  302.  As,  if  there  be  grandfather,  father  and  son,  and  the  father  be 
Dalis.14.pl. 3.  attainted,  the  son  cannot  claim  as  heir  to  the  grandfather  of  the 
Vent.  416.        lands  in  fee-simple,    because  he  must    of  necessity  derive  the 

descent  through  the  father,  which  by  reason  of  the  attainder  he 

cannot  do. 
Dyer,  274.  So,  if  there  be  two  brotbers,  and  one  of  them  having  issue  a 

pl.40.  Cro.  son  be  attainted,  and  either  the  son  or  uncle  purchase  land, 
Vcnt.^413.  ^"^^  ^^'^  without  issue,  the  other  cannot  be  his  heir,  because  the 
416.  425.  blood  of  the  father,  through  whom  the  descent  must  be  con- 

veyed, is  corrupted. 
Litt.  Rep.  28.        But  it  is  also  a  general  rule,  that  the  attainder  of  a  person, 
Lev'6^^^^^^    who  needs  not  be  mentioned  in  the  conveyance  of  the  descent, 
Sid.  aoo.  ^^^^  "^  hurt,  let  the  ancestor  be  never   so  remote ;  and  that 

Vent.  413.         therefore  where  any  one  may  claim  as  immediate  heir  to  another, 

without  deriving  the  descent  through  any  other,  he  shall  not  be 

barred  by  the  attainder  of  any  other. 
Vent.  416.  As,  if  the  son  of  one  attainted  purchase  land,  and  have  a  son 

and  die,  such  son  shall  inherit,  because  he   derives  his  descent 

immediately  from  him. 
Co.  Litt.  8.  a.        So,  if  a  man  have  two  sons,  and  be  attainted,  and  one  of  the 
4 Leon. 5.         sons  purchase   lands,  and    die  without  issue,  the  other  shall  l>c 
R0.Abr.62c.    ^*'''*  ^*^"''  ^^'cause   he  may  make  his  title  without  mentioning 
pi. 5.    Cro.       the  father  ;  and  therefore  there  is  no  disability  in  the  one  to  be 

Car.  543.         represented,  or  in  the  other  to  represent. 
Palm.  19.  '  * 

Lev.  59.  Vent.  425.  2  Ro.  Rep.  93.  a  SiU.  25.  27.  Moore,  569.  p!.  775.  Noy,  15; 
Litt.  Rep.  28.  —  But  n)y  Lord  CoA-^  savs,  that  the  reason  of  this  case  is,  because  the  ai- 
taindcr  of  the  father  corrupts  only  the  lined  blood,  and  not  the  collateral  blood  between  tiie 
brctliren,  which  was  vested  in  them  before  the  attainder;  but  he  saith,  that  some  have 
holden,  that  if  a  man,  after  he  be  attainted,  have  issue  two  sons,  the  one  cannot  be  heir  to 
the  other,  because  they  could  not  be  heir  to  their  father,  for  that  they  never  had  any  inhe- 
ritable blood  in  them.     Co.  Litt.  8.  a. But  the  ground  of  this  opinion  is  overthrown  by 

the  resolution  in  the  case  of  Collingwood  and  Pace,  wherein  it  was  adjudged  in  the  Exche- 
quer-chamber by  seven  judges  against  three,  that  the  sons  of  an  alien  nnght  be  hc\ts  one  to 
another,  if  born  in  Eu^/andf  or  naturalized,  though  it  is  certain  they  could  not  be  heirs  to 
then- father.  Sid.  193.  Hard.  224.  Vent.  413.  Lev.  59.  And  therefore  it  seems  now  set- 
tled, that  such  sons,  whether  born  before  or  after  the  attainder  of  their  father,  njay  inherit 
each  other.     As  to  this  see  tit.  Aliens. 

Noy,  159. 167.       So,  where  a  person  attainted  hath  issue  by  a  womnn  sei.setl  of 
iT"^2S^d^*  ^'^"^^  ^^  inheritance,  such  issue  may  inherit  the  mother,  though 
248.'  Cro!  ja.  ^^^  "^^'^^*  ^^^^^  ^^y  inhcritiible  blood  from  the  father. 
339.    Lftt.Rep.  28.    Lev.  59.     Sid.  aoi.    Vent.  4**.    Co.  Litt.  84. b. 

h 


(G)  How  far  the  Blood  of  the  OD'endcr  is  corrupted.  7;^ 

if  the  fathei*  of  a  person  attainted  die  seised  of  an  esUUeof  Co.Litt.a. 
hUieritance  during  his  life,  no  younger  brother  can  be  heir,  but  '3«a-    Nojv 
die  land  shall  rather  escheat;  for  the  elder  brother,  though  at-  l^^*  '7°* 
tainted,  is  still  a  brother,  and  no  other  can  be  heir  to  the  father  SUU  10° 
while  he  is  alive;  but  if  he  die  before  the  father,  the  younger  Vcdl/ij. 
brother  sliall  be  heir,  because  there  is  no  default  in  the  father  to 
be  represented,  nor  in  the  younger  son   lo  represent  the  father 
after  the  death  of  his  brother. 

But,  if  the  eldest  son  had  left  issue  and  died,  such  issue  could  Dy^r,  4R. 
not  have  inherited,  but  such  lands  must  have  escheated,  because 
the  eldest  son  could  not  have  rq^resented  tlie  grandfather,  but 
by  the  piediation  of  the  father,  and  as  standing  in  his  stead  ; 
and  that  in  tliis  case  he  could  not  do,  because  the  father  can^ 
have  no  representatives;  and  the  younger  son  could  not  in- 
herit, because  the  elder  line  is  still  continuing,  which  excludes 
the  younger. 

If  a  man  be  seised  of  lands  in  fee,    and  have   issue  two  Co.LIit.  i6j. 
daughters,  and  one  of  them  be   attainted  of  felony,  and   the  b. 
father  die,  both  daughters  being  alive,  one  moiety  shall  descend 
to  the  innocent  daughter,  and  the  other  moiety  shall  escheat. 

But,  if  a  man   make  a  lease  for  life,  remainder  to  the  right  C0.Litt.163. 
heirs  o^  A,  being  dead,  who  hath  issue  two  daughters,  whereof  ^* 
t)ne  is  attainted  of  felony,  it  seems  the  remainder  is  not  good  for 
a  moiety,  but  void  for  the  whole. 

For  in  the  first  case  the  lord  by  escheat  must  make  a  title  to  Co.Litt.  i6j. 
devest  the  estate  which  was  once  lawfully  vested  in  the  ancestor;  '^• 
which  he  cannot  do,  because  there  is  no  defect  in  this  case, 
since  the  ancestor  may  be  legally  rq>resented,  and  tlie  innocent 
daughter  may  l<^lly  represent;  and  therefore  tlierc  can  be  no 
title  in  the  lord  to  evict  that  moiety,  thougli  he  has  title  to 
the  moiety  oi  the  offending  daughter,  who  after  her  crime  can 
represent  no  man.  But  in  the  second  case,  the  sisters  are  to 
make  title  to  the  remainder,  which  they  cannot  do,  because  to 
make  title  to  the  remainder,  they  must  bring  themselves  within 
the  words  of  the  gift ;  and  the  innocent  daughter  cannot  take 
upon  her  the  character  of  an  heir  alone,  since  they  both  make 
but  one  heir  to  the  ancestor;  and  both  cannot  join,  because 
one  is  attainted  and  incapable  of  that  character. 

Although  a  person  attainted  be  to  many  purposes  looked  upon  Co.  Litt.  2.  b. 
as  dead  in  law,  yet  he  hath  a  capacity  to  purchase  land,  which 
the  king  shall  have  upon  office  found,  and  not  the  lord  of  the 
fee,  because  his  person  being  forfeited  to  the  king  he  cannot 
purchase  but  for  the  king. 

But,  if  a  man  attainted  be  pardoned  by  act  of  parliament  he  Co.  Litt.  8.  a. 
may  purchase  as  before,  for  he  is  totally  restored  and  inheritable  391- ^-  39^^. 
to  all  persons.     But,    if  he  be  pardoned   by  charter,  he  may  Stam.  P.  C. 
thenceforth  purchase  lands,  but  cannot  inherit  his  former  rela-  ^^'    Oalis. 
tions;  for  the  king's  cliarter  cannot  alter  the  law  or  take  away  14.pl.  3. 
the  right  of  others,  or  restore  the  relation  that  was  lost. 

If  a  man  be  attainted  and  after  pardoned  by  charter,  the  Noy,  170. 
children  born  before  such  pardon  shall  not  inherit;  but,  if  they  ^°'  Litt.  8.  a. 

3B  4  fail,  3  I"st.  233. 
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fail,  the  children  born  after  such  pardon  may  inherit  him ;  for 
the  pardon  makes  him  capable  of  7ie\v  relations  as  well  as  of 
7iew  purchases,  though^ all  the  old  legal  benefit  and  relations 
are  lost. 

II By  St.  54  G.  3.  c.  145.,  "  No  attainder  for  felony,  save  and 
"  except  in  cases  of  the  crime  of  high  treason,  or  of  the  crimes  of 
"  petit  treason  or  murder,  or  of  abetting,  procuring,  or  coun- 
*«  selling  the  same,  shall  extend  to  the  disinheriting  of  any  heir, 
"  nor  to  the  prejudice  of  the  right  or  title  of  any  person  or  per- 
*«  sons,  other  than  the  right  or  title  of  the  offender  or  offenders, 
<'  during  his,  her,  or  their  natural  lives  only ;  and  that  it  shall 
**  be  lawful  to  every  person  or  persons  to  whom  the  right  or 
"  interest  of  any  lands,  tenements,  or  hereditaments,  after  the 
"  death  of  any  such  offender  or  offenders  should  or  might  have 
"  appertained,  if  no  such  attainder  had  been,  to  enter  into 
«  the  same."  II 


FORGERY. 
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Hawk.  P.  C.      T7ORGERY  at  common  law  is  an  offence  in  falsely  and  fraud- 
c.  70.  §  I.  ulcntly  making  or  altering  any  matter  of  record,  or  any  other. 

4  Bl.  Com.        authentick  matter  of  a  public  nature,  as  a  parish  register,  or 
*^7'  any  deed  or  will,  and  punishable  by  fine  and  imprisonment,  and 

such  other  coi*poral  punishment  as  the  court  in  discretion  shall 
think  proper. 

But  the  mischiefs  of  this  kind  increasing,  it  was  found  neces- 
sary to  guard  against  them  by  more  sanguinary  laws.  Hence 
we  have  several  acts  of  parliament  declaring  what  offences 
amount  to  forgery,  and  inflicting  severer  punishments  than  there 
were  at  the  common  law. 

Therefore  it  will  be  necessary  to  consider, 

(A)  In  what  Cases  the  making  or  altering  of  a  Writ- 
ing shall  be  said  to  be  so  far  false  and  fraudu- 
lent as  to  amount  to  Forgery. 

(B)  Of  what  Nature  or  Kind  the  Writing  must  be 
to  constitute  the  Offence  Forgery  at  Common 
Law. 

(C)  What  Offences  of  this  Kind  are  made  Forgery  by 
Statute,  and  of  the  Punishment  to  be  inflicted 
on  Persons  guilty  of  Forgery. 

(A)  In 
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(A)  In  wliat  Cases  the  making  or  altering  of  a  Writ- 
ing shall  be  said  to  be  so  far  false  and  fraudu- 
lent ns  to  amount  to  Forgery. 

nPHE  notion  of  forgery  doth  not  so  much  consist  in  the  coun-  Hawk.  P.  C. 

terfeiting  of  a  man's   hand  and  seal,  which  may  often  be  c.  70.  §  i. 
done  innocently,  but  in  the  endeavouring  to  give  an  appearance  *  ^^*  '^''•*^» 
of  truth  to  a  mere  deceit  and  falsity ;  and  cither  to  impose  that  *i^*  J^  ^^i^ln 
upon  the  world  as  the  solemn  act  of  another,  which  he  is  no  way  argument,  and 

Crivy  to,  or  at  least  to  make  a  man's  own  act  appear  to  have  seemingly 
een  done  at  a  time  when  it  was  not  done,  and  by  force  of  such  adopted  by  the 
r.  1  •      .         .       .  .  !•  1     •  I  1    •       •       •    court  in  the 

a  tulsity  to  give  It  an  operation,  which  in   truth  and  justice  it  caseofTat- 

ought  not  to  have.  lock  v.  Harris, 

3T.R.  176., 
that  it  is  no  answer  to  the  charge  of  forgery  to  say  that  there  was  no  special  intent  to  defraud 
Viiiy  jmriicular  persony  because  aneTteral  intent  to  defraud  is  sufficient  to  constitute  the  crime ; 
for  if  a  person  do  an  act,  the  orobable  consequence  of  which  is  to  defraud,  it  will,  in  contem- 
plation of  law,  constitute  a  fraudulent  intent]  ||In  an  indictment  for  forgery  it  is  sufficient 
to  aver  a  general  intent  to  defraud  a  particidar  person^  which  intention  may  be  made  out  by 
the  facts  in  evidence  at  the  trial.    R.  v.  Powell,  i  Leach's  Ca.  77.    a  Bl.  Rep.  787.  S.  C.|| 

Hence  it  is  holden  to  be  forgery  for  a  man  to  make  a  (a)  feoff-  3  Inst.  169. 

ment  of  certain  lands  to  J.  5.  and  afterwards  make  a  deed  of  P^lM^.b. 

feoffment  of  the  same  lands  to  J,  Z).,  of  a  date  prior  to  that  of  Hawic.  pf  C. 

the  feoffment  to  J.  5.,  for  herein  he  falsifies  the  date  in  order  to  c.  70.  j  a. 

defraud  his  own  feoffee  by  making  a  second  conveyance,  which  («)  So,  if  by 

at  the  time  he  had  no  power  to  make.  ^^*  ^^  ^°"" 

*  veyance  he 

had  passed  only  an  equitable  interest  for  good  consideration,  and  had  afterwards  by  such  a 

subsequent  antiquated  conveyance  endeavoured  to  avoid  it.     Moore,  665. 

Also,  it  is  forgery  for  a  man,  who  is  ordered  to  draw  a  will  Noy,  loi. 

for  a  sick  person,  to  insert  legacies  in  it  of  his  own  head.  Moore,  759. 

3  Inst.  170. 
Hawk.  p.  C.  c.  70.  J  a.  cont.  Dyer,  a88.  b. 

So,  if  one  inserts  in  an  indictment  the  names  of  those  against  3  Mod.  66. 
whom  in  truth  it  was  not  found,  this  is  forgery.  Hawk.  P.  C. 

c.  70.  §  a. 

So,  where  one  finding  another's  name  at  the  bottom  of  a  letter,  3  Inst.  171, 
at  a   considerable  distance  from  the  other  writing,  causes  the  Hawk.  P.  C. 
letter  to  be  cut  off,  and  a  general  release  to  be  written  above  the  ^'  7°*  ^  ** 
name,  and  then  takes  off  the  seal  and  fixes  it  under  the  release. 

Also,  the  making  any  fraudulent  alteration  of  the  form  of  a  Moore,  619. 
true  deed,  in  a  material  part  of  it,  is  forgery ;  as  the  making  a  Hawk.  P.  C. 
lease  of  the  manor  of  Dale  appear  to  be  a  lease  of  the  manor  Bi/t  m -Tinst 
of  Sale,  by   changing   the  letter    Z>.  into  5.,  or   by  making  a  169.  my  Lord 
bond  for  five  hundred  pounds  expressed  in  figures  seem  to  have  Coke  seems  to 
been  made  for  five  thousand,  by  adding  a  new  cypher.  ^a^^a'  ^\^^  ^a 

is  more  properly  to  be  called  a  false  than  a  forged  deed.  But  by  Hawkins  this  is  forgery;  for 
a  man*s  hand  and  seal  are  as  falsely  made  use  of  to  testify  his  assent  to  an  instrument,  which 
after  such  an  alteration  is  no  more  his  deed  than  a  stranger's.  Hawk.  P.  C.  c.  70.  §  a.  [lu 
all  forgeries,  indeed,  the  instrument  itself  must  be  false :  and  therefore,  if  a  person  give  a 

note 
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note  entirely  as  his  owiiy  and  on  his  own  account ^  his  subscribing  it  with  a  fictitious  name  will 
not  make  it  a  forgery..  But,  if  he  gives  the  note  in  a  different  character  than  that  which  he 
really  bears,  as,  if  pretending  to  be  the  executor  of  ^.  he  receives  money  from  B.  on  account 
of  his  supposed  testator,  and  gives  a  note  for  it  as  and  in  tJie  name  of  executor  of  A.,  this  is  a 
forgery ;  for  in  this  case  the  instrument  is  false  in  itself.     Dunn's  case.     Leach's  Cases,  54.] 


II.  V.  Treble, 
%  Taunt.  3 a 8. 


Piilt.  46. 
aiH.6.  4.b. 
Hawk.  P.  C. 
c.  70.  §  3- 


Moore,  760. 


Moore,  619. 
Nov,  99. 
Sulk.  375. 


Moore,  762. 
Noy,  101. 


Hawk.  P.  C. 

«.  70, }  7- 


Sid.  I42, 


II  So,  if  a  note  be  made  payable  at  a  country  banker's,  or  at 
his  banker's  in  Zjondon,  who  fails ;  it  is  forgery  to  ahcr  tlie  name 
of  that  Londoji  banker  to  the  name  of  another  London  banker, 
with  whom  the  drawer  makes  his  notes  payable  after  the  failure 
of  the  first;  for  this  act  is  a  false  making,  in  a  circumstance  ma- 
terial to  the  value  of  the  note  and  its  facility  of  transfer,  by 
making  it  payable  at  a  solvent  instead  of  an  insolvent  house.  || 

But,  as  the  fraud  and  intention  to  deceive,  by  imposing  upon 
the  world  that  as  the  act  of  aiiother,  which  he  never  consented 
to,  are  the  chief  ingredients  which  constitute  this  offence;  so  it 
hath  been  holden,  that  he  who  writes  a  deed  in  another's  name, 
and  seals  it  in  his  presence,  and  by  his  command,  is  not  guilty 
of  forgery,  because  the  law  looks  upon  this  as  the  otlier's  hand 
and  scaling,  being  done  by  his  approbation  and  command. 

So,  if  a  man  writes  a  will  for  another  without  any  directions 
from  him,  and  he  for  whom  it  is  written  becomes  non  compos 
before  it  is  brought  to  him,  it  is  not  forgery ;  for  it  is  not  the 
bare  writing  of  an  instrument  in  another's  name  without  his 
privity,  but  the  giving  it  a  false  appearance  of  having  been  exe- 
cuted by  him,  which  makes  a  man  guilty  of  forgery. 

Also,  he  cannot  be  punished  as  guilty  of  forgery,  who  rasetli 
the  word  libris  out  of  a  bond  made  to  himself,  and  putteth  in 
metcis,  because  here  is  no  appearance  of  a  fraudulent  design  to 
cheat  another,  and  the  alteration  is  prejudicial  to  none  but  to 
him  who  makes  it,  whose  security  for  his  money  is  wholly  avoidcil 
by  it.  Yet  itseeras  to  be  forgery,  if  by  the  circumstances  of  the 
case  it  should  any  way  apjxinr  to  have  been  done  with  an  eye  of 
gaining  an  advantage  to  the  party  himself,  or  of  prejudicing  a 
third  j)erson.  Also,  it  is  holden,  that  such  an  alteration,  even 
without  these  circumstances,  is  a  misdemesnour  though  it  be  not 
forgery. 

It  seems,  that  by  a  bare  nonfeasance  a  man  cannot  be  said  to 
be  guilty  of  forgery ;  as,  if  a  man  in  drawing  a  will  omits  a  legacy 
which  he  is  directed  to  insert :  yet  it  hath  been  holden,  that  if  the 
omission  of  a  bequest  to  one  cause  a  material  alteration  in  the 
limitation  of  a  bequest  to  another,  as,  where  the  omission  of  n 
devise  of  an  estate  for  life  to  one  man  causeth  a  devise  of.  the 
same  lands  to  another  to  pase  a  present  estate,  which  otherwise 
would  have  passed  a  remainder  only,  he  who  makes  such  an 
omission  is  guilty  of  forgery. 

But  it  seems  to  be  no  way  material,   whether  a  forged  instru- 
ment be  made  in  such  a  manner,  that  if  it  were  in  truth  such  ; 
it  is  counterfeited  for,  it  would  be  of  validity  or  not;  and  upon 
this  ground  it  hath  been  adjudged,  that  the  forgery  of  a  pvoU^i:- 
tion  in  the  name  of  A,  B.  as  being  a  member  of  parliament,  wlio 

•  •  7  •      iti 
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10  irutii,  tit  the  time,  was  not  a  member*  is  as  much  a  crime  s^  if 
he  were. 


(B)  or  wliat  Nature  or  Kind  the  Writing  must  be 
to  constitute  the  Offence  Forgery  at  Common 
Law. 

TT  is  clearly  aprreed,   that  at  common  law  the  counterfeiting  llo.  Al)r.6i. 

of  a  matter  of  record  is  forgery ;  for,  since  the  law  gives  the  76.  Yelv.  146. 
highest  credit  to  all  rectH-ds,   it  cannot  but  be  of  the  utmost  ^''^•i|''z.  17S. 
ill   consecjuencc  to  the  public  to  have  them   cither   forgeil  or  "^     **  •"6• 
^:llsificd. 

Also,  it  is  agreed  to  l)c  forgery  to  counterfeit  any  other  authen-  (a)  Ro.  Abr. 
titk  matter  of  a  publick  nature,  as  {a)  a  privy  seal,   or  (6)  a  68. pi. 33. Cro, 
licence  from  the  Barons  of  the  Exchequer  to  compound  a  debt,  ^^''*  ^A^j,*^""' 
or  (r)  a  certificate  of  holy  orders,  or  {d)  a  protection  from  a  pur-  Abr.  6-.  pi.  c, 
llament  man.  a  Buls.  137.    (c)  Lev.  138.  (rf)  Sid.  14a.  * 

It  is  also  unquestionable,   that  a  man  may  be  in  like  manner  (c)  Ro.  Abr. 
guilty  of  forgery  at  conmion  law  by  forging  (e)  a  deed ;  and  66.  pi.  10. 
therefore  it  seems,   that   one  may  be  equally  guilty  by  forging  jtaym.  8i. 
U)  ft  ^'ii^  which  cannot  be  thought  to  be  of  less  consequence  Sid^lyt!' 
than  a  deed.  2  Leon.  170. 

(/)  Moore, 
760.    Noy,  loi.    Dyer,  302.  and  Hawk.  P.  C.  c.  70.  §  10.,  where  it  is  said,  that  he  cuanot 
find  this  point  any  where  directly  holden. [But  see  infrOf  and  the  next  head.] 

There  seera  to  be  some  strong  opinions  in  the  (g)  books,  that  (g)  Ro.  Rep. 
the  counterfeiting  of  any  writings  of  an  inferior  nature  to  those  43i'  Sid.  16. 
above  mentioned,   is  not  forgery  at  the  common  law.     Also,  it  VJ'  ^•^''  j   * 
hath  been  (//)  holden,   that  the  forging  of  another's  hand,   and  9.  Winch.  40.' 
thereby  receiving  rent  due  to  him  from  his  tenants,  is  not  punish-  90.  3  Leon, 
able  at  all.     But  by  (/)  Hawkitis,  it  cannot  surely  be  proved  by  *3i-  Leon, 
any  good  authorities,   that  such  base  crimes  are  wholly  disre-  ^°J*  ^  ^' 
gardcd  by  t/ic  connnon  law,   as  not  deserving  a  publick  prose-  3  Q\ih.  265. 
cution ;  for  the  opinion,   that   they  are  punishable   by  no  law,  (A)  Cro.  Eliz. 
seems  by  no  means  to  be  maintainable,  since  many  of  them  are  166.  Yelv.  146. 
most  certainly  punishable  by  force  of  33  H.  8.  c.  i.     Neither  can  ^...^  ^  k  %'c 
it  be  a  convincing  argument,   that  they  are  not  punishable  b^  0,70.  §11.' 
common  law,   {/c)  because  they  are  of  a  private  nature;  since  (A)  Yelv.  146. 
deeds  concerning  private  matters  are  also   of  a  private  nature, 
as  much  as  other  writings  concerning  other  matters;  yet  no  one 
will  gay,  that  the  making  of  a  false  deed  concerning  a  private 
matter,  is  not  punishable  at  common  law.     But,  perhaps,  say's 
he,  it  may  be  reasonable  to  make  this  distinction  between  the 
counterfeiting  of  such  writings,  the  forgery  whereof,  as  in  the 
above  cases,  is  properly  punishable  as  forgery,  and  the  counter- 
feiting of  other  writings  of  an  inferior  nature;  that  the  former 
is  in  itself  criminal,  whether  any  third  person  be  actually  in- 
jured thereby  or  not;    but  that  the  latter  is  no  crime  unless 
some  one  receive  a  prejudice  from  it. 

But 
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The  King  v.  But  these  opinions  came  fully  to  be  considered  in  a  late  noted 

Ward,  Mich,     case,  where  it  was  holden,  that  the  principle  extendcil  to  in- 

iz  ^^^'^-        struments  of  every  sort,  though  without  seal;  and  that  it  would 

arnar  .    .    .  ^     j^    most  injurious  notion,   and  even  a  reflection  on  the  com- 

lO.      2  Lid.  J  •  I    !•        •  •  I  1 

Raym.  1461.     mon  law,  to  suppose  it  so  detective  as  not  to  provide  a  remedy 
a  Str.  747.        against  offences  of  this  nature. 

(C)  What  Offences  of  this  Kind  are  made  Forgery  by 
the  Statute,  and  of  the  Punishment  to  be  inflicted 
on  Persons  guilty  of  Forgery. 

*DY  the  5  Eliz.  c.  14.  it  is  enacted,  "  That  if  any  person  or 
"  persons,  upon  his  or  their  own  head  and  imagination,  or 
*<  by  false  conspiracy  and  fraud  with  others,  shall  wittingly,  sub- 
<«  tilly,  and  falsely  forge  or  make,  or  subtilly  cause,  or  wittingly 
«  assent,  to  be  forged  or  made,  any  false  deed,  charter  or  writing 
"  sealed,  court-roll,  or  the  will  of  any  person  or  persons  in 
*'  writing,  to  the  intent  that  the  estate  of  freehold  or  inheritance 
<*  of  any  person  or  persons,  of,  in,  or  to  any  lands,  tenements, 
**  or  hereiditaments,  freehold  or  copyhold,  or  the  right,  title,  or 
*'  interest  of  any  person  or  persons,  of,  in,  or  to  the  same,  or  any 
"  of  them,  shall  or  may  be  molested,  troubled,  defeated,  reco- 
"  vered,  or  charged,  or  shall  pronounce,  publish,  or  shew  forth 
**  in  evidence,  any  such  false  and  forged  deed,  charter,  writing, 
"  court-roll,  or  will  as  true,  knowing  the  same  to  be  false  and 
'*  forged,  as  is  aforesaid,  to  the  intent  above  remembered,  and 
"  shall  be  thereof  convicted  either  upon  action  or  actions  of 
**  forger  of  false  deeds,  to  be  foundetl  u|X)n  this  statute,  at  the 
**  suit  of  the  said  party  grieved  or  otherwise,  according  to  the 
*'  order  and  due  course  of  the  laws  of  this  realm,  S^c.  he  shall 
**  pay  unto  the  party  grieved  his  double  costs  and  damages,  to 
"  be  found  or  assessed  in  that  court  where  such  conviction  shall 
*'  be;  and  also  shall  be  set  upon  the  pillory  in  some  open 
**  market-town,  or  other  open  place,  and  there  have  both  his 
'<  ears  cut  off,  also  his  nostrils  to  be  slit  and  cut,  and  seared  with  a 
"  hot  iron,  i^c.  and  shall  forfeit  to  the  king  the  whole  issues  and 
"  profits  of  his  lands  and  tenements  during  his  life,  and  suffer 
•*  perpetual  imprisonment  during  his  life. 

.  And  by  §  3.  it  is  enacted,  "  That  if  any  person  or  persons, 
**  upon  his  or  their  own  head  or  imagination,  or  by  false  con- 
**  spiration  or  fraud  had  with  any  other,  shall  wittingly,  sub- 
**  tilly,  and  falsely  forge  or  make,  or  wittingly,  subtilly,  and 
'*  falsely  cause  or  assent  to  be  made  and  forged,  any  false  char- 
**  ter,  deed,  or  writing,  to  the  intent  that  any  person  or  persons 
*'  shall  or  may  have  or  claim  any  estate  or  interest  for  term  of 
**  years,  of,  in,  or  to  any  manors,  lands,  tenements,  or  hercdita- 
**  ments,  not  being  copyhold,  or  any  annuity  in  fee-simple,  fce- 
*'  tail,  or  for  term  of  life,  lives,  or  years ;  or  shall,  as  is  afore- 
*'  said,  forge,  make,  or  cause,  or  assent  to  be  made  or  forged, 
<*  -any  obhgation  or  bill  obligatory,  or  any  acquittance,   release. 


(C)  JVhat  Offences  made  Forgery  by  the  Statute,  y4(j 

**  or  other  discharge  of  any  debt,  account,  action,  suit,  demand, 
*^  or  other  thing  personal,  (xr  sliall  j^ronounce,  publish,  or  give 
**  in  evidence,  except  as  is  before  excepted,  any  such  false  or 
"  forged  charter,  deeil,  writing,  obligation,  bill  obligatory,  ac- 
**  quittance,  release,  or  discharge  as  true,  knowing  the  same  to 
"  be  false  and  forged,  and  shall  be  thereof  convicted  by  any  of 
"  the  ways  and  means  aforesaid,  he  shall  pay  unto  the  party 
"  grieved  his  double  costs  and  damages,  to  be  found  and  assessed 
"  in  such  court  where  the  said  conviction  shall  be  had,  and  shall 
**  be  also  set  upon  the  pillory  in  some  open  market  town,  or 
"  other  open  place,  and  there  have  one  of  his  ears  cut  off,  and 
"  also  shall  suffer  imprisonment  for  one  year,  Sfc,** 

And  by  §  7.  it  is  further  enacted,  "  That  if  any  person  or 
"  persons,  being  convicted  or  condemned  of  any  of  the  offences 
"  aforesaiil,  by  any  the  ways  and  means  above  limited,  shall, 
**  after  any  such  his  or  their  conviction  or  condemnation  eft- 
"  soons  commit  or  perpetrate  any  of  the  said  offences  in  form 
"  aforesaid,  that  then  every  such  second  offence  or  offences  shall 
"  be  adjudged  felony,  and  the  parties  being  thereof  convicted  or 
**  attainted  according  to  the  laws  of  this  realm,  shall  suffer  such 
**  pains  of  death,  loss,  and  forfeiture  of  their  goods,  chattels, 
"  lands,  and  tenements,  as  in  cases  of  felony  by  the  common 
**  laws  of  this  realm  ought  to  be  lost  or  forfeited,  without  having 
**  any  advantage  or  benefit  of  clergy  or  sanctuary :  saving  to 
**  every  person  and  persons,  bodies  politick  and  corporate,  their 
"  heirs  and  successors,  other  than  the  said  offenders,  and  such  as 
"  claim  to  their  uses,  all  such  rights,  titles,  interests,  possessions, 
*'  liberties  of  distresses,  leases,  rents,  reversions,  offices,  and  other 
**  profits  and  advantages,  which  they  or  any  of  them  shall  have 
<*  at  the  time  of  such  conviction  or  attainder,  of,  in,  or  to  any 
«  the  lands,  tenements,  or  hereditaments  of  any  such  person  so 
*<  as  is  aforesaid  convicted  or  attainted,  or  at  any  time  before  in 
"  as  large  and  as  ample  manner  to  all  intents  and  purposes,  as 
**  if  this  act  had  never  been  had  ne  made." 

By  §  8.  "  Any  such  conviction  or  attainder  of  felony  as  is 
*«  aforesaid,  or  any  forfeiture  by  reason  of  the  same,  shall  not  in 
*«  any  wise  extend  to  take  away  the  dower  of  the  wife  of  any 
*«  such  person  attainted,  nor  to  the  corruption  of  blood,  or  dis- 
**  her i son  of  any  the  heir  or  heirs  of  any  such  person  or  persons 
"  so  attainted." 

In  the  construction  of  this  statute  the  following  points  have 
been  h olden : 

I.  That  a  false  customary  of  a  copyhold  manor  made  in  parch-  Dyer,  333. 
ment,  under  the  seals  of  several  tenants  of  the  manor,  and  con-  pi.  a6. 
taining  in  it  divers  false  customs,   apparently  tending  to  the  fr^^'p'^J?" 
disherison  of  the  lord,    and  falsely  pretending   by  its  title  to  ^.^^  r  *    * 
be  set  forth  by  the  consent  of  all  the  tenants  and  allowance  of 
the  lord,  is  within  the  first  branch  of  the  forgery  mentioned  in 
the  statute,  as  being  a  sealed  writing  made  to  the  intent  to 
molest  the  inheritance  of  the  lord. 

2.  That 
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:^  Inst.  170. 
Noy,  42. 
Hawk.  P.  C. 
c.  70.  §  18. 


Dyer,  302. 

pl-  43. 

Hawk.  P.  C. 
c.  70.  §  19. 


3  Leon.  170. 

3  Leon.  170. 
Hawk.  P.  C. 

C.  70.$  31. 


15  H.  7.15.0. 
a  Ro.  Abr. 
466.    Hawk. 
P.  C.  c.  70. 
§  aa.    3  Inst. 
171.  conir. 


3  Inst.  171. 
Hawk.  P.  C. 
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3  Inst.  172. 
Hawk.  P.  C. 

c.  70.  §  24. 
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2.  That  the  forger}'  of  a  lease  for  years,  or  of  a  grant  of  a 
rent-charge  for  years,  in  the  name  of  one  who  is  seised  of  a  free- 
hold or  inheritance,  is  also  within  the  said  first  branch  of  the 
statute,  because  the  said  branch  is  penned  in  general  words  ex- 
pending to  any  molestation  whatsoever  of  such  estate,  without 
mentioning  any  estate  or  interest,  in  the  claim  whereof  such  mo- 
lestation shall  consist ;  and  from  this  ground  it  follows,  that  these 
words  in  the  second'  branch  of  forgery  mentioned  in  the  statute, 
to  the  intent  that  any  person  shall  claim  any  estate  or  interest  for 
term  of  years,  &c.  are  meant  only  of  such  forgeries  as  relate  to 
such  an  estate  or  interest  in  esse  before. 

3.  That  the  forgery  of  a  will  in  writing  of  one  possessed  of 
such  an  estate,  mentioning  a  bequest  thereof,  is  within  the  saiil 
second  branch  of  the  statute,  as  being  a  false  writings  made  to 
the  intent  that  some  person  may  claim  an  estate  for  years ;  not- 
withstanding the  said  branch  makes  no  express  mention  of  a 
will,  as  the  first  doth. 

4.  That  the  forgery  of  a  lease  of  lands  in  IrelaJid  is  not  witliin 
either  of  the  branches  of  the  statute. 

5.  That  the  forgery  of  a  deed,  containing  a  gift  of  mere  per- 
sonal chattels,  is  also  no  way  within  the  statute,  the  words, 
whereof  to  this  purpose  are,  Ifany  person  shall  forge  any  ohliga- 
tion,  or  bill  obligato?y,  or  any  acquittance,  release,  or  other  dis- 
charge of  any  debt,  account,  action,  suit,  demand,  or  other  thing 
personal, 

6.  That  the  forgery  of  a  statute  mercliant,  or  of  a  recogni- 
zance in  the  nature  of  a  statute  staple,  by  acknowledging  them 
in  the  name  of  another,  are  within  the  statute,  as  being  obliga- 
tions, because  they  must  have  the  seal  of  xhd  party,  by  the  ex- 
press word^  of  the  statute,  which  appoint  in  what  manner  such 
statute  or  recognizance  shall  be  taken ;  but  that  the  forgery  of 
the  statute  stnple  is  no  way  within  the  statute,  because  it  necd- 
eth  not  the  seal  of  the  party,  but  only  the  seal  of  the  stn])le  pro-^ 
vided  for  it. 

7.  That  he,  who  is  truly  informed  by  another  that  a  deed  is 
forged,  is  in  danger  of  the  statute,  if  he  afterwards  publish  the 
same  to  be  true,  for  the  words  of  the  statute  are.  If  any  one 
shall  jmblish,  &c.  such  false  and  forged  deed,  8cc.  Imnving  the 
iame  to  be  false  or  forged, 

8.  That  the  double  damages  to  be  awarded  to  the  ])arty 
grieved  by  a  forged  release  of  an  obligation,  Sfc,  shall  bo  go- 
verned by  the  penalty,  and  not  by  the  true  debt  appearing  in 
the  condition. 

9.  That  one,  who  hath  been  convicted  of  publishing  a  forged 
deed,  may  become  guilty  of  felony  by  forging  another  dood  af- 
terwards, as  well  as  by  publishing  any  such  deed,  notwithstand- 
ing the  second  offence  be  not  of  the  very  same  nature  with  the 
i^rst ;  for  the  words  of  the  statute  are.  If  any  pe?'so?i  being 
convicted  or  condemned  of  any  of  the  offences  aforesaid,  &c.  shall 
iij}er  any  such  co7iviction  or  coffdarinatio?i  eftsoons  commit  any  of 
the  said  (y/jlnccs,  1 

10.  That 
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0.  That  notwiihstaiuling  it  be  necessary,  in  every  prose<?u-   3  K^b.  ^$6, 
iu»ii  upon   the  stntntc,  strictly  to  pnrsnc  the  very  words  of  it;   367. 

(for  which  cause  it  haih  been  rcsolveil,  that  an  indictment,  setting   h^^^'  ^^9» 
forth  the  rori^fiy  of  a   writing;  indented,  without  adding  tlrat  it   ^  ^eb   i'  *' 
was  sealeti,  is  insuilicient ;)  yet  there  was    no  necessity  that  the   a  Lev!  a»i*. 
trnnshition  of  the  words  of  the  statute  should  be  in  proi)er  clas-  Vent.  23, 14. 
sical  Latin,  so  that  it  were  intelligible  ;  and  upon  this  ground  it   S^^^.^IJ'p 
hath  l)een  adjudged,  that  an  indictment  setting  forth,  that  the  c.*^7^  \  a6 
defendant  supet'  caput  sntan  proprium  did    foi'ge,  c^r.,  meaning 
thereby  to  express  that  he  did  it  of  his  own  head,  is  suflRcient. 

1.  That  upon  an  indictment  of  trespass,  forgery  and  publi-  a  Lev.  iii. 
cation  of  a  deed,  a  verdict  finding  the  defendant  guilty  de  trans-  **J.' 
inrssiofie  ^- Jbr^eria  jrro'dicfisy   profit    siiperiiis  in  indictametito  jio^k'p^r 

Uu;  is  sufficient,  because   these  words  de  transgressione  c.  70.  {a?.* 
^  ..  include  the  whole;  also,  perhaps  such  a  verdict  may  be 

sufficient  for  another  reason,  because  the  ofience  is  equally 
within  the  statute,  and  the  punishment  the  very  same,  whether 
the  party  be  guilty  both  of  the  forgery  and  publication,  or  of 
one  of  them  only. 

11.  That  if  the  conveyance  be  defective-,  so  as  not  to  pass  the  Keb.  707. 
thing  intended  to    be  conveyed,  yet  it  is  within  the  act ;  as,   742.  803.  848. 
where  to  an  indictment  of  forgery  the  error  assigned  was  of  a  j^j^^    ^^^^' 
deed  enrolletl,  and  the  acknowledgment  laid  eleven  months  after  Pasch. 
the  enrolment ;  and  it  being  objected,  that  it  being  of  a  bargain  4  Geo.  a.  S.P. 
and  sale  it  could  have  no  force,   nor  be  any  way  binding  to  the  jjetermined 
party  without  the  acknowledgment ;  the  court  held,  that  ad-  Ki,Jl*^a"tl 
mitting   the  acknowledgment   essential,  so  that  the  enrolment  Croke,  a  Stm. 
was  not   good,  unless    that  appeared,  (which    they   seemed    to   901.  Barnard, 
deny,)  yet  that  it  was  within  the  statute;  and  that  though  there   ^*  ^-  ^^^*/«» 
be  a  flaw  in  the  conveyance  forged,  which  counsel  learned  may   4*'"*5i'  \  > 
espy  and  avoid,  yet  the  party  may  be  impeached,  molested,  antf 
troubled  by  such  deed,  which  makes  it  within  the  statute. 

By  the  2  Geo.  2.  c.  25.    reciting,   that  the  laws  already    in   Made  per- 
force were  not  eflectual  for  preventing  the  abominable  crimes  of  petual  by   . 
forgery,  it   is  enacted,  "  That  if  any  person  shall  falsely  make,'   9    g^;  ^"^ 
**  iorge,  or  counterfeit,  or  cause  or  procure  to  be  falsely  made,   A  q^  ^^  ^,^^^ 
"  forged,  or  counterfeited,  or  willingly  act  or  assist  in  the  false  }  81. 
**  making,  forging,  or  counterfeiting,  any  deed,  will,  testament, 
"  bond,  writing  obligatory,  bill  of  exchange,  promissory  note 
"  for  payment  of  money,  indorsement  or  assignment  of  any  bill 
"  of  exchange,  or  promissory  note  for  payment  of  money,  or    Russell's  case. 
"  any  acquittance  or  receipt  either  for  monc^'  or  goods,  with  in-  Leach's  cases, 
"  tention  to  defraud  any  person,  (or  corporation,)  [a)  or  shall  ut-     * 
**  ter  or  publish  as  true   any  false,    forged,  or  counterfeited  W  %  st.  31. 
**  deed,  will,  testament,  bond,  writing  obligatory,  bill   of  ex-  ^'^'  ^'  *** 
"  change,  promissory  note   for   payment   of  money,   indorse- 
*'  ment    or  assignment  of  any  bill  of  exchange  or  promissory 
*-«  note  for  payment  of  money,    acquittance  or  receipt,  either 
^*  for  money  or  goods,  with  intention  to  defraud  any  person, 
*^  (or  corporation,)  knowing  the  same  to  b6  fiilse,  forged,  or 
"  counterfeited,  xhew  every  such  person,  being  thereof  }a^<'fnl^y 

"  convicted 
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*'  convicted  according  to  the  due  course  of  law,  shall  be  dcemetl 
"  guilty  of  felony,  and  suffer  death  as  a   felon,  without  benefit 
«  of  clergy." 
^-^  Provided,  "That  no  attainder  for  any  offence  hereby  made 

"  felony,  shall  make  or  work  any  corruption  of  blood,  loss  of 
"  dower,  or  disherison  of  heirs." 

And  by  the  7  Geo.  2.  c.  22.  reciting  the  last  statute,  and 
that  the  same  doth  not  extend  to  the  forging  of  any  accept- 
ance of  any  bill  of  exchange,  Sfc,  it  is  enacted,  "  That  if  any 
"  person  shall  falsely  make,  alter,  forge,  or  counterfeit,  or 
"  cause  or  procure  to  be  faUely  made,  altere<l,  forged,  or  coun- 
"  terfeited,  or  willingly  act  or  assist  in  the  false  making,  alter- 
"  ing,  forging,  or  counterfeiting  any  acceptance  of  any  bill  of 
*'  exchange,  or  the  number  or  principal  sum  of  any  accountable 
**  receipt  for  any  note,  bill,  or  other  security  for  payment  of 
"  money  or  delivery  of  goods,  with  intention  to  defraud  any 
**  person  whatsoever,  or  shall  utter  or  publish  as  true,  any 
**  false,  altered,  forged,  or  counterfeited  acceptance  of  any  bill 
*'  of  exchange,  or  accountable  receipt  for  any  note,  bill,  or  other 
•*  security  for  payment  of  money,  or  warrant  or  order  for  pay- 
"  ment  of  money,  or  delivery  of  goods,  with  intention  to  de- 
"  fraud  any  person,  knowing  the  same  to  be  false,  altered, 
**  forged,  or  counterfeited ;  then  Qvery  such  person  being. 
**  thereof  lawfully  convicted,  according  to  the  due  course  of 
"  law,  shall  be  deemed  guilty  of  felony,  and  shall  suffer  death 
'<  as  a  felon,  without  benefit  of  clergy." 

By  45  G.  3.  c.  89.  entitled,  "  An  Act  to  alter  and  extend  the 
**  provisions  of  the  laws  now  in  force  for  the  punishment  of  the 
*'  forgery  of  bank  notes,  bills  of  exchange,  and  other  securities, 
*^  to  every  part  of  Great  Brifaifiy"  "  if  any  person  or  persons 
"  shall  falsely  make,  forge,  counterfeit,  or  alter,  or  cause  or 
"  procure  to  be  falsely  made,  forged,  counterfeited,  or  altered, 
"  or  willingly  act  or  assist  in  the  false  making,  forging,  counter- 
<*  feiting,  or  altering  any  deed,  will,  testament,  lH)nd,  writing 
'*  obligatory,  bill  of  exchange,  promissory  note  for  payment  of 
*'  money,  indorsement  or  assignment  of  any  bill  of  exchange  or 
"  promissory  note  for  payment  of  money,  acceptance  of  any  bill 
"  of  exchange,  or  any  acquittance  or  receipt  either  for  money 
"  or  goods,  or  any  accountable  receipt  for  any  note,  bill,  oi' 
"  other  security  for  payment  of  money,  or  any  warrant  or  order 
"  for  payment  of  money  or  delivery  of  goods,  with  intention  lo 
**  defraud  any  person  or  persons,  body  or  bodies  politick  or  cor- 
"  porate  whatsoever;  or  shall  offer,  dispose  of,  or  put  away  any 
"  false,  forged,  counterfeited,  or  altered  deed,  will,  testament, 
"  bond,  writing  obligatory,  bill  of  exchange,  promissory  note 
"  for  payment  of  money,  indorsement  or  assignment  of  any  bill 
*'  of  exchange  or  promissory  note  for  payment  of  money,  ac- 
*«  ceptance  of  any  bill  of  exchange,  acquittance,  or  receipt, 
**  either  for  money  or  goods,  accountable  receipt  for  any  note, 
«*  bill,  or  other  security  for  payment  of  money,  warrant  or 
**  order  for  payment  of  money  or  delivery  of  goods,  with  inten- 

*'  tion 


(C)  fVh^ii  Offences  made  Forgery  hy  the  Statute.  753 

tion  to  defraud  any  person  or  persons,  body  or  bodies  politick 
or  corporate,  knowin^^  the  same  to  be  false,  forged,  counter- 
feited, or  alteretl,  then  every  person  or  persons  so  oflending,* 
and  being  thereof  lawfully  convicted  according  to  the  due 
course  of  law,  shall  be  deemed  guilty  of  felon  v.  jind  sliall 
suffer  death  as  a  felon  without  benefit  of  clergj'. 
By  J  2.  "  If  any  person  or  persons  shall  forge,  coiimcrKit,  or 
alter  any  bank  note,  bank  bill  of  exchange,  dividend  warrant, 
or  any  bond  or  obh'gation  under  the  common  seal  of  the 
ffovernor  and  company  of  the  bank  of  England^  or  any  in- 
dorsement thereon,  or  shall  offer  or  dispose  of  or  put  away 
any  such  forged,  counterfeit,  or  altered  note,  bill,  dividend 
warrant,  bond,  or  obligation,  or  the  indorsement  thereon,  or 
demand  the  money  therein  contained  or  pretended  to  be  due 
thereon,  or  any  part  thereof,  of  the  said  company,  or  any 
their  officers  or  servants,  knowing  such  note,  bill,  dividend 
warrant,  bond,  or  obligation,  or  the  indorsement  thereon,  to 
be  forged,  counterfeited,  or  altered,  with  intent  to  defraud  the 
said  governor  and  company,  or  their  successors,  or  any  other 
person  or  persons,  body  or  bodies  politick  or  corporate  what- 
soever, every  person  or  persons  so  offending,  and  being  there-  - 
of  convicted  in  due  form  of  law,  shall  be  deemed  guilty  of 
felony,  and  shall  suffer  death  as  a  felon  without  benefit  of 
clerjo'." 

"  If  any  person  or  persons  (other  than  the  officers,  work-  $  j. 
men,  servants,  or  agents  for  the  time  being  of  the  governor 
and  company  of  the  bank  of  England^  to  be  authorized  and 
appointed  for  that  purpose  by  the  said  governor  and  company, 
and  for  the  use  of  the  said  governor  and  company  only)  shall 
make  or  use,  or  cause  or  procure  to  be  made  or  used,  or 
knowingly  aid  or  assist  in  the  making  or  using,  or  without 
being  authorized  or  appointed  as  aforesaid  shall  knowingly 
have  in  his,  her,  or  their  custody  or  possession  without  lawful 
excuse,  (the  proof  whereof  shall  lie  upon  the  party  accused,) 
any  frame,  mould,  or  instrument  for  the  making  of  paper  with 
curved  or  waving  bar  lines,  or  with  the  laying  wire  lines 
thereof  in  a  waving  or  curved  shape,  or  with  any  number, 
sum,  or  amount,  expressed  in  a  word  or  words  in  Roman 
letters,  visible  in  the  substance  of  such  paper ;  or  shall  manu- 
facture, make,  use,  vend,  expose  to  sale,  publish,  or  dispose 
ofi  or  cause  or  procure  to  be  manufactured,  made,  used, 
vended,  exposed  to  sale,  published,  or  disposed  of,  or  aid  or 
assist  in  the  manufacturing,  making,  using,  vending,  ex- 
posing to  sale,  publishing,  or  disposing  of,  or  without  being 
authorized  or  appointed  as  aforesaid  shall  knowingly  have  in 
his,  her,  or  their  custody  or  possession,  any  paper  whatsoever 
with  curved  or  waving  bar  lines,  or  with  the  laying  wire  lines 
thereof  in  a  waving  or  curved  shape,  or  having  any  number, 
sum,  or  amount  expressed  in  a  word  or  words  in  Roman  let- 
ters appearing  visible  in  the  substance  of  such  paper ;  or  if 
Vol.  III.  3  C  "  any 
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^.^  any  person  or  persons  (except  as  before  excepted)  shall,  by 
«<  any  art,  mystery,  or  contrivance,  cause  or  procure  the  nnnie- 
"  rical  sum  or  amount  of  any  bank  note,  bank  bill  of  exchange, 
«  or  bank  post  bill,  blank  bank  note,  blank  bank  bill  of  ex- 
«  change,  or  blank  bank  post  bill,  in  a  word  or  words  to  appear 
«  visible  in  the  substance  of  the  paper  whereon  the  same  shall 
«  be  written  or  printed,   or  shall  knowingly  aid  or  assist  in 
«  causing  the  numerical  sum  or  amount  of  any  bank  note,  bank 
«  bill  of  exchange,  or  bank  post  bill,  blank  bank  note,  blank 
"  bank  bill  of  exchange,  or  blank  bank  post  bill,  in  a  word  or 
"  words  in  Roman  letters  to  appear  visible  in  the  substance  of 
"  the  paper  whereon  the  same  shall  be  written  or  printed,  eveiy 
"  person  or  persons  so  offending  in  any  of  the  cases  aforesaid, 
"  and  being  convicted  thereof  according  to  law,   shall  be  ad- 
"  judged   a  felon,  and  shall  be  transported  for  the  term    of 
«  fourteen  years. 
§  4'       "  Provided  that  nothing  herein  contained  shall  extend,  or 
"  be  construed  to  extend,  to  restrain  any  person  or  persons 
•<  from  issuing  or  negociating  any  bill  or  bills  of  exchange,  pro- 
"  missory  note  or  promissory  notes,  having  the  sum  or  amount 
"  thereof  expressed  in  guineas,  or  in  a  numerical  figure  or 
**  figures,  denominating  the  sum  or  amount  thereof  in  pounds 
"  sterling,  appearing  visible  on  the  substance  of  the  paper  upon 
"  which  the  same  shall  be  written  or  printed ;  any  thing  herein 
"  contained  to  the  contrary  thereof  in  anywise  notwithstanding. 
§  5.       "  Provided  that  nothing  in  this  act  contained  shall  restrain  or 
"  prevent  any  person  or  persons  from  making,  using,  vending, 
"  exposing  to  sale,  publishing,  or  disposing  of  any  paper  having 
*«  waving  or  curved  lines,  or  any  other  devices  in  the  nature  of 
"  watermarks  visible  in  the  substance  of  the  paper,  not  being 
"  bar  lines  or  laying  wire  lines,  provided  the  same  are  not  con- 
<«  trived  in  such  manner  as  to  form  the  ground-work  or  texture 
<«  of  the  paper,  or  to  imitate  or  resemble  the  waving  or  curved 
"  laying  wire  lines  or  bar  lines  of  the  said  paper  of  the  governor 
*«  and  company  of  the  bank  of  Evgland,  or  to  imitate  or  re- 
"  semblc  the  watermarks  used  by  the  governor  and  company  of 
"  the  bank  of  England  in  the  bank  notes,   bank  bills  of  ex- 
"  change,  and  bank  post  bills,  issued  by  the  said  governor  and 
*'  company ;  any  thing  herein  contained  to  the  contrary  thereof 
"  in  anywise  notwithstanding. 
J  6        «  If  any  person  or  persons  shall  purchase  or  receive  from  any 
**  other  person   or  persons  any  forged  or  counterfeited  bank 
**  note,  bank  bill  of  exchange,   bank  post  bill,  or  blank  bank 
**  note,  blank  bank  bill  of  exchange,   or  blank  bank  post  bill, 
"  knowing  the  same  to  be  forged   or  counterfeited,  or  shall 
**  knowingly  or  wittingly  have  in  his,  her,  or  their  possession  or 
"  custody,   or  in  his,   her,  or  their  dwelling  house,  outhouse, 
"  lodgings,  or  apartments,  any  forged  or  counterfeited,  bank 
<*  note,  bank  bill  of  exchange,  or  bank  post  bill,  or  blank  bank 
"  note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill, 

«  knowing 
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"  knowing  the  same  to  be  forged  or  counterfeited  without  law- 

"  ful  excuse,  (the  proof  whereof  shall  lie  upon  the  person  ac- 

"  cused,)  every  person  or  persons  so  offending,  and  being  there- 

"  of  convicted  according  to  law,  shall  be  adjudged  a  felon,  and 

"  shall  be  transported  for  the  term  of  fourteen  years. 

"  If  any  person  or  persons  shall  engrave,  cut,  etch,  scrape,  or  {  7. 

"  by  any  other  means  or  device  make,  or  shall  cause  or  procure 

**  to  be  (  (I,  cut,  etched,  scraped,  or  by  any  other  means 

"  or  di  -  >Jc,  or  shall  knowingly  ajd  or  assist  in  the  en- 

"  graving,  cutting,  etching,  scraping,  or  by  any  other  means  or 

"  device,  making,  in  or  upon  any  plate  of  copper,  brass,  steel, 

"  pewter,  or  of  any  other  metal  or  mixture  of  metals,  or  upon 

**  any  wood  or  any  other  materials,  or  any  plate  whatsoever,  any 

**  bank  note,   bank  bill  of  exchange,   bank  post  bill,  or  blank 

**  bank  note,  blank  bank  bill  of  exchange,  or  blank  bank  post 

"  bill,   or  part  of  a.  bank  note,  bank  bill  of  exchange,  or  bank 

"  post  bill,   purporting  to  be  the  note,  or  bill  of  exchange,  or 

"  bank  post  bill,  or  blank  bank  note,  or  blank  bank  bill  of  ex- 

"  change,  or  blank  bank  post  bill,  or  part  of  the  note,  or  bill  of 

**  exchange,  or  bank  post  bill  of  the  governor  and  company  of 

"  tlie  bauK  of  England^  without  an  authority  in  writing  for  that 

"  puq>ose  from  the  said  governor  and  company  of  the  bank  of 

"  England ;  or  shall  use  any  such  plate  so  engraved,  cut,  etched, 

"  scraped,  or  by  any  other  means  or  device  made,  or  shall  use 

«*  any  other  instrument  or  device  for  the  making  or  printing 

"  any  such  bank  note,  bank  bill  of  exchange,  or  bank  post  bill, 

«*  or  blank  bank  note,  or  blank  bank  bill  of  exchange,  or  blank 

"  bank  post  bill,  or  part  of  a  bank  note,   or  bank   bill  of  ex- 

"  change,  or  bank  post  bill,  without  such  authority  in  writing 

<•  as  aforesaid ;  or  if  any  person  or  persons  shall,  from  and  after 

<*  the  passing  of  this  act,  without  such  authority  as  aforesaid, 

•*  knowingly  have  in  his,  her,  or  their  custody,  any  such  plate, 

"  instrument,   or  device,  or   shall,  without  such  authority  as 

"  aforesaid,  knowingly  and  wilfully  utter,  publish,  dispose  of,  or 

"  put  away  any  such  {a)  blank^  bank  note,   blank  bank  bill  of  («)  Bank  note, 

"  exchange,  or  blank  bank  post  bill,  or  part  of  such  bank  note,  ^^"{^  ^'''  "^ 

**  bank  bill  of  exchange,   or  bank  post  bill,  every  person  so  bank  post  bill  • 

"  offending  in  any  of  the  cases  aforesaid,  and  being  convicted  these  words 

**  thereof  according  to  law,  shall  be  adjudged  a  felon,  and  shall  are  in  the 

"  be  transported  for  the  term  of  fourteen  years.  ■*'  ^-  3*  ?"^, 

^  "^  seem  omitted 

here  by  accident. 

"  All  ar;d  every  the  clauses  and  provisions  in  this  act  con-  {  8. 
"  tained  shall  extend,  and  be  deemed  and  construed  to  extend 
**  by  all  courts,  judges,   and  magistrates  whatsoever,  to  every 
**  part  of  Great  Britai7i ;  any  thing  herein-before  contained,  or 
*•  any  law,  statute,  or  usage  to  the  contrary  notwithstanding." 

By  52  Geo.  3.  c.  138.  §  5.  reciting,  that  "  divers  frauds  had 
''  been  practised  by  making  and  publishing  papers  with  certain 
*•  words  and  characters  so  nearly  resembliiig  the  notes  and  bills 

3  C  2  «  of 
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"  of  the  governor  and  company  of  the  bank  of  England^  as  to 
"  appear  to  ignorant  and  unwary  persons  to  be  the  notes  or 
"  bills  of  the  said  governor  and  company ;  for  prevention  thereof 
"  it  is  enacted,  that  if  any  person  shall  engrave,  cut,  etch, 
"  scrape,  or  by  any  other  means  or  device  make,  or  shall 
"  cause  or  procure  to  be  engraved,  cut,  etched,  scraped,  or  by 
<*  any  other  means  or  device  made,  or  shall  knowingly  aid  or 
"  assist  in  the  engraving,  cutting,  etching,  scraping,  or  by  any 
"  other  means  or  device  making,  in  or  upon  any  plate  of  cop- 
<*  per,  brass,  steel,  pewter,  or  of  any  other  metal  or  mixture  of 
"  metals,  or  upon  wood  or  any  other  materials,  or  upon  any 
*'  plate  whatsoever,  any  word  or  words,  figure  or  figures,  cha- 
"  racter  or  characters,  the  impression  taken  from  which  shall 
*'  resemble  or  be  apparently  intended  to  resemble  the  whole  or 
**  any  part  of  any  of  the  notes  or  bills  of  the  said  governor 
"  and  company  commonly  called  bank  notes  and  bank  post 
*'  bills,  or  shall  contain  any  word,  number,  figure,  or  charac- 
"  ter  in  white  on  a  black,  sable,  or  dark  ground,  without  an 
"  authority  in  writing  for  that  purpose  from  the  said  governor 
"  and  company,  to  be  produced  and  proved  by  the  party  ac- 
"  cused,  or  shall  without  such  authority  as  aforesaid  use  any 
"  such  plate,  wood,  or  other  material  so  engraved,  cut,  etched, 
"  scraped,  or  by  any  other  means  or  device  made,  or  shall 
"  use  any  other  instrument  or  device  for  the  making  or  print- 
"  ing  upon  any  paper  or  other  material,  any  word  or  words, 
"  figure  or  figures,  character  or  characters,  which  shall  be  ap- 
"  parently  intended  to  resemble  the  whole  or  any  part  of  any 
"  of  the  said  notes  or  bills  of  the  said  governor  and  company, 
"  or  any  word,  number,  figure,  or  character  in  white  on  a 
"  black,  sable,  or  dark  ground ;  or  if  any  person  or  persons 
"  shall,  without  such  authority  as  aforesaid,  knowingly  have  in 
"  his,  her,  or  their  custody,  any  such  plate,  instrument,  or 
*'  device,  or  shall  knowingly  and  wilfully  utter,  publish,  or  dis- 
•*  pose  of  or  put  away  any  paper  or  other  material  contain- 
"  ing  any  such  word  or  words>  figure  or  figures,  character 
*'  or  characters  as  aforesaid,  or  shall  knowingly  or  wittingly 
"  have  in  his,  her,  or  their  custo<ly  or  possession,  any  paper 
"  or  other  material  containing  any  such  word  or  words,  figure 
*'  or  figures,  character  or  characters  as  aforesaid,  without  law- 
"  ful  excuse,  (the  proof  whereof  shall  lie  upon  the  person 
*'  accused,)  every  person  so  offending  in  any  of  the  cases  afore- 
"  said,  and  being  convicted  thereof  according  to  law,  shall  be 
"  adjudged  a  felon,  and  shall  be  transported   for  the  term  of 

IjThese,  I  be-    "  fourteen  years." 

lieve,  are  all 

the  general  statutes  upon  the  subject.   For  the  particular  ones,  I  refer  the  reader  to  the  Index 

to  the  Statutes,  or  rather  to  that  happy  arrangement  of  them  which  we  owe  to  the  industry 

and  ability  of  Mr.  Evans.  \\ 

Fost.  ii6.  [A  man  may  be  guilty  of  forgery,  though   the  person  whose 

name  or  signature   he  purports  to  forge  be  not  in  existence. 
Holland's  case.  As,  if  a  person  alter  his  own  name  indorsed  on  a  bill  of  ex- 
change 
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change  to  the  name  of  a  person  beginning  with  the  same  initial,  Leaches  Case*, 
altiiough  there  is  no  known  person  in  existence  answering  to  78.  R.  v.  Tuft, 
the  name  forgei).     So,  wljere  a  person  in  possession  of  a  pro-  x^l^iTi^^^^^ 
niissory  note,  which  had   been  lost,  indorses  it  in  a  fictitious  R.  v.Cogan, 
name  in  oriler  to  get  it  discounted.     Upon  the  same  principle  Leach,  356. 
a  man  may  be  indicted  for  forging  a  Last  will  and  testament, 
although  the  supposed  testator  be  alive. 

If  a  bill  of  exchange  payable  to  A,  or  order  get  into  the  Mead  v. 
hands  of  another  person  of  the  same  name  with  the  payee,  and  Young,4T.R. 
such  person,  knowing  tlwt  he  is  not  the  person  in  whose  favour  *^* 
it  was  drawn,  indorse  it,  he  is  guilty  of  forgery.] 

II  If  a  person  authorize  another  to  sign  a  note  in  his  name,  R  y.Parkes. 
dated  at  a  j^ai'ticidar  place,  and  made  payable  at  a  baiilm'\y  and  »  Lcach*s  C'a. 
the  person  in  whose  name  it  is  drawn  represent  it  to  be  the  name  775- 
of  another  persouy  with  intent  to  defraud,  and  no  such  person, 
as  the  note  and  representation  import,  exist,  this  is  forgery. I| 

[A  forged  draught  on  a  banker  is  an  order  for  the  payment  Locket's  case, 
of  money  within  the  7  Geo.  2.,  although  no  person  of  the  name  Leach,  89. 
forged  ever  kept  cash  there. 

To  forge  a  note  in  imitation  of  a  bank  note,  altljough  there  Elliot's  case, 
be  no  water-mark,  and  the  word  pounds  be  omitted,  is  a  capital  »"''•  i^*- 
offence. 

An  entry  of  the  receipt  of  money  or  notes  made  hy  a  cashier  Harrison's 
of  the  bank  o{  Etiglund  in  the  bank  book  of  a  cretlitor,  is  an  ac-  case,  id.  166. 
countable  receipt  for  the  payment  of  money  within  7  Geo.  2., 
and  altering  the  principal  sum  by  prefixing  a  figure  to  increase 
its  numeration,  is  a  capital  forgery. 

II A  forgery,  with  intent  to  defraud  "  the  stewards  of  the  feast  of  R.  v.  Jones 
**  the  Sons  of  the  Clergy"  is  within  the  above  statutes,  although  it  ""^  ^u^^c' 
be  to  the  injury  of  a  private  society,  and  those  statutes  apply  ex-     .^ 
pressly  only  to  the  defrauding  of  individuals  and  corporate  bodies. 

A  promissory  note  in  the  following  words,  ''  On  demand,  R.  v.  Box, 
"  we  promise  to  pay  Mesdames  Sarah  Wallis  and  Sarah  6TJiunt,  325. 
"  Doubtfre,  stewardesses  for  the  time  being  of  the  Provident 
"  Daughters*  Society,  held  at  Mr.  Pope's,  the  Hope,  Smithfeld, 
"  or  their  successors  ki  office,  sixty-four  pounds,  with  5  per 
"  cent,  interest  for  the  same;  value  received  this  7th  day  of 
**  February  18 15.  For  Felix  Calvert  and  Co.,  John  Forster,'* 
was  holden  to  be  a  valid  promissory  note  within  the  statute  of 
2  G.  2.,  and  capable  of  being  the  subject  of  forgery.  It  is  not 
necessary  that  such  a  note  should  be  in  itself  negotiable;  it  is 
sufficient  that  it  should  be  a  note  for  the  certain  payment  of  a 
sum  of  money,  whether  negotiable  or  not.  And  though,  as  it 
was  objected,  these  payees  were  not  at  the  time  legally  steward- 
esses, yet  it  was  a  description  by  which  they  were  then  known ; 
and  though  they  could  not  legally  have  successors  in  office, 
yet,  in  case  of  their  decease,  their  executors  and  administrators 
might  sue,  and  they  themselves,  during  their  life,  might  recover 
on  it.  II 

A  forged  order  for  the  delivery  of  goods,  to  be  within  7  Geo.  2.,  Leach,  108. 
must   be  positive  and   compulsory.     It  must  likewiso-  be   di-  ^66.  Clinch's 
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case,  id.  437. 
Fost.  120. 


R.  V.  Jones, 
Dougl.  500. 


R.  V.  Reading, 
I  East,  186. 
iM)te.    R.  V. 
Gilchrist,  id, 
S.P. 


R.  V.  Esdall, 
id. 


R.  V.  Mason, 
id.  R.V.Lyon, 
a  Leach's  Ca. 

597- 

R.  V.  Tcstick, 
ib. 


R.  V.  Hunter, 
a  Leach's  Ca. 
6z4. 


R.  V  Thomp- 
son, 2  Leach's 
Ca.  910. 


See  R.V.Tay- 
lor, I  Leach's 
Ca.  215. 

R.  V.  Gade, 
a  Leach's  Ca. 
73»- 


rected  to  tlie  person  who  holds  the  goods,  and  it  must  appear 
upon  the  indictment  that  the  person  whose  name  is  charged  to 
be  forged,  had  an  authority  to  make  such  order,  as  the  forged 
order  purports  to  be. 

Where  an  indictment  stated  that  the  instrument  forged  "  pur- 
"  ported  to  be  a  bank  note,"  but,  in  fact,  it  was  very  different 
and  distinguishable  from  that  security ;  the  court  held  that  the 
defect  could  not  be  supplied,  so  as  to  support  the  indictment,  by 
any  representations  of  the  party  at  the  time  he  uttered  it.] 

(I  An  indictment  charging  that  the  defendant,  having  in  his 
possession  a  bill  of  exchange,  pwporti?ig  to  be  directed  to  one 
J.  Kingi  by  the  name  and  description  of  tf.  B.ing<^  forged  the  ac- 
ceptance of  the  said  J.  Kiftg,  is  bad ;  because  purjyort  means 
what  appears  on  the  face  of  the  instrument,  and  the  bill  did  not 
purport  to  be  drawn  on  J.  King. 

So,  where  the  indictment  charged  that  the  bill  pirported  to  be 
directed  to  Bichard  Down,  Henri/  T/iomton,  John  Free?',  and 
Jo/in  Com-iVal/,  jun.,  by  the  name  and  description  of  Messrs. 
'Down,  Thornton,  and  Co. 

The  indictment  must  set  out  the  forged  instrument  in  words 
and  figures. 

But,  upon  an  indictment  for  puhlij,hing  a  forged  receipt  J  or 
money,  with  the  name  Stephen  Withers,  &c.,  for  the  sum  of 
iL  45.,  it  was  holden  sufficient  to  set  forth  only  the  receipt  itself, 
as  follows:  "  i8th  March  1773.  Received  the  contents  above, 
"  by  me  Stephen  Withers,**  without  setting  forth  the  account  it- 
self to  whicli  such  receipt  referred,  and  at  the  foot  of  which  it 
was  subscribed ;  the  account  being  only  evidence  to  make  out 
the  charge. 

The  name  of  the  holder  of  a  navy  bill,  signed  on  a  proper 
receipt-stamp,  ond  affixed  to  the  navy  bill,  does  not  itself  pur- 
port to  be  a  receipt  for  money  within  the  above  statutes  of 
2  G.  2.  &  7  G.  2. ;  but,  as  the  money  is  paid  on  such  signature, 
and  it  has  always  been  considered  as  a  receipt  at  the  Navy 
Office,  it  may,  by  proper  averments,  be  brought  within  those 
statutes,  as  a  receipt  for  money. 

So,  upon  the  authority  of  the  last  case,  an  indictment  for 
forging  the  word  "  settled,"  at  the  bottom  of  a  bill  of  parcels, 
importing  that  the  bill  had  been  paid,  was  holden  to  be  bad,  be- 
cause it  did  not  shew,  by  proper  averments,  that  the  word 
*'  settled"  purported  to  be  a  receipt;  although  the  stamp-act 
35  G.  3.  c.  ^^,  \  7.  enacts,  that  eveiy  writing  or  memorandum 
denoting  that  a  debt  has  been  j)aid  or  settled  shall  be  deemed  a 
receipt. 

But  in  the  above  case  of  11.  v.  Testick,  the  indictment  was 
holden  to  be  good,  though  it  neither  set  out  the  account,  nor 
made  any  averment. 

An  indictment  for  forging  a  transfer  of  stock  is  good,  although 
the  stock  had  never  been  accepted  by  the  person  in  whose  name 

it 
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it  stood,  and  although  the  transfer  was  not  mlnessed  according 
to  the  rules  and  directions  of  the  bank. 

Upon  a  prosecution  for  this  crime  the  forged  instrument  may  R«  v.  Hawkec- 
be  given  in  evidence  although  it  be  not  stanipt.  ||  wtoci, 

257.    R.  ▼.  Morton,  id,  358.    R.  v.  Reculist,  a  Leach's  Ca.  703. 


FORMEDON. 


T7ORMEDON  is  a  real  action  wiiitli  lies  for  the  issue  in  tail  Co.  Litt.  ja6. 

after  the  death  of  his  ancestor,  or  for  him  in  remainder  or  a.  ja?* 
reversion  after  the  estate-tail  determined,  and  is  aiWedJormedoti^  Booth,  139. 
because  the  writ  comprehends  the  form  of  the  gift. 

The  proceedings  in  this  action,  as  in  all  other  real  actions, 
being  dilatory  and  expensive,  it  is  now  seldom  brought;  but  as 
it  is  a  proper  remedy  in  many  cases,  and  still  in  use,  we  shall 
consider  it  under  the  following  heads. 

(A)  Of  the  several  Writs  of  Formedon  :  And  herein, 

1.  Of  the  Fof-medon  in  Descmder. 

2.  Of  the  Formedon  in  Remainder. 

3.  Of  the  Formedon  in  Reverter. 

(B)  Of  what  Things  a  Formedon  will  lie. 

(C)  How  the  Demandant  must  set  forth  his  Title. 

(D)  Of  the  Tenant's  Plea  in  Abatement  or  Bar. 


(A)  Of  the  several  Writs  of  Formedon  :  And  herein, 
I.  Of  the  Formedon  in  Descender. 

T7ORMEDON  in  the  descender  is  an  action  ancestrel  droiturel,  2  Inst.  391. 
•^     which  lies  for  the  issue  in  tail,  upon  a  violation  of  that  right  p^^i^^g^^ { ^ 
which  descends  to  him  from  his  ancestor,  according  to  the  form  j^'^   Litt. 
of  the  gift,  and  is  in  nature  of  a  writ  of  right,  being  the  {a)  \  595.  (a)  And 

hiffhest  writ  that  an  issue  in  tail  can  have.  therefore  te- 

^  nant  m  tail 

shall  not  have  a  writ  of  right  sur  disclaimer^  nor  a  quo  jure^  nor  a  ne  injuste  vexcs^  nor  nuper 
•bitty  nor  raiionabUi  parte,  nor  a  mortdancesior,  nor  a  sur  cui~,in  vUa^  for  t^ese  and  the  like 

3  C  4  none 
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none  but  tenant  in  fee  shall  have.    Go.  Litt.  326.  b. But  tenant  in  t^  fehall  have  a  quod 

n)ervnitat,  a  writ  of  custovis  and  services  in  le  debet  8^  solet,  but  not  in  the  debet  only ;  and  in 
like  manner  he  shall  have  a  secta  ad  vio/evdinum  in  le  debet  Sf  solcty  but  not  in  the  debet  only ; 
also  he  may  have  a  writ  of  entry  in  consimili  casu^  and  an  admeasurement,  and  a  nativo  hor 
bendo,  cessavit^  escheat^  waste,  and  the  like.     Co.  Litt.  326.  b. 

Co.  Litt.  ai.  This  writ  lay  not  at  common  law,  but  was  given  by  Westm.  2. 

326. b.  c.  I.  the  (o)  form   of  which    is  set  forth    in   the  statute;  for  at 

F.N.  B.  212.  common  law  all  estates-tail  were  fee-simple  conditional,  and  the 
L.  And.  73.^  clonee,  by  having  issue,  might  have  aliened  the  estate  or  for- 
6  Co.  40.  fcited  it,  in  which  cases  the  issue  had  no  remedy ;  but,  when  by 

Moore,  155.  this  statute,  called  the  statute  de  doiiis  conditionalibus,  the  donee 
Vent.  299.  ^,^g  deprived  of  this  power,  it  was  also  necessary  tliat  the  issue 
Estates-Tail  should  have  a  remedy  against  the  alienation  or  discontinuance 
(fl) But  though  of  his  ancestor,  and  therefore  the  {b)  formedon  in  descender 
the  form  of  was  given, 
the  writ  be 

Bet  down,  yet  the  statute  need  not  be  recited,  nor  any  other  statute  which  giveth  the  form 
of  the  writ.  2  Inst.  336.  {b)  That  where  the  heir  could  not  have  an  assise  o(  mortdanccstor, 
he  might,  according  to  his  special  case,  have  a  formedon  in  descender  at  common  law,  but 
then  he  was  to  recover  a  fee-simple.    Plowd.  239.  b./jer  Bendlow.    Co.  Litt.  60.  b. 

F.  N.B.  212.  And  therefore  since  this  statute  upon  {c)  everj'  gift  in  tail  of 

L.   (c)  That  lands  or  tenements,  if  the  ancestor  alien  the  lands  or  tenements, 

the  demand-  ^j.  be  disseised  or  deforced  thereof  and  die,  he  who  is  heir  unto 

oncSedon  the  lands,  by  force  of  the  gift,  shall  have  his  formedon  in  de- 

upon  several  sconder  against  him  who  is  tenant  of  the  lands  or  tenements,  or 

gifts.    Cro.  ((/)  pernor  of  the  profits  of  the  same. 

Ja.330./)er 

Coke. But,  if  A.  makes  a  gift  of  the  manor  of  S.  to  B,  and  the  heirs  of  his  body,  and  af- 
terwards by  another  deed  gives  sixty  acres  of  land  to  H.  and  the  heirs  of  his  body,  uiV>n  the 
death  of  B.  without  issue,  A.  cannot  have  one  formedon  in  reverter  on  these  distinct  gifts. 
8  Co.  86.  b.  (rf)  But  the  writ  against  the  pernor  of  the  profits  is  given  by  the  sulute  of 
I  H.  7.  c.  I. 

F.N.B.aij.C-  So,  if  tenant  in  tail  hath  issue  two  daughters,  and  one  of 
them  hath  issue  a  son,  and  dies,  and  the  tenant  iu  tail  dieth, 
and  a  stranger  abates,  the  surviving  daughter  and  son  shall  have 
a  formedon  in  descender. 

F.N.B.  213.E.  So,  if  a  man  gives  lands  unto  a  woman,  and  unto  the  heirs 
which  he  himself  shall  beget  on  the  body  of  the  said  woman,  and 
they  have  issue  between  them  two  daughters,  and  one  of  them 
hath  issue  a  daughter,  and  dies,  and  after  the  donor  and  donee 
die,  the  aunt  and  niece  shall  join  in  a  formedon. 

F.N.B.213.D.  If  tenant  in  tail  hath  issue  two  sons,  and  dies,  andtherkksL 
son  enters  and  hath  issue  and  dies,  and  the  issue  enters,  and  dies 
without  issue,  the  youngest  son  of  tenant  in  tail  shall  have  his 
formedon  in  descender. 

F.N.B.  214.D.       If  tenant  in  tail  hath  several  daughters,  and  after  his  death 

vide  tit.  Cu-       they  enter  and  make  partition,  if  one  of  the  daughters  after  dis- 

^"  '        continues,  and  dies,  leaving  issue,  such  issue  may  have  a  forme- 

don in  descender. 

F.NJB.  214.  C.  So,  if  two  coparceners  are  tenants  in  tail  by  descent  fiom  their 
father  or  mother,  and  afterwards  they  make  partition,  and  one 
coparcener  hath  issue  and  dies,  and  the  other  coparcener  dies 

without 
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without  issue,  the  issue  shall  have  a  formedon  in  descender  for 
the  whole  land. 

So,  if  lands  in  gavelkiiul  be  entailed,  and  descend  to  many  F.N.B.  114.  B. 
brethren  as  heirs  to  their  father,  and  they  make  partition  be- 
twixt them  of  the  lands,  and  afterwards  one  aliens  his  part  and 
dies,  his  heirs  shall  have  a  formedon  of  that  which  they  held  in 
parts. 

If  lands  be  given  to  two  men,  and  to  the  heirs  of  the  body  of  Perk.}  334. 
one  of  tliem,  and  he  who  hath  the  inheritance  marries,  and  dies 
leaving  issue,  such  issue  may,  after  the  death  of  him  who  hath 
the  freehold,  bring  a  formedon  in  descender  against  a  stranger 
/who  abates,  and  allege  the  eplees  in  his  father;  for  to  such  an 
intent  the  estate-tail  was  executed  in  the  donee.  But,  in  this 
case,  it  seems  that  the  wife  of  the  donee  who  had  the  inheritance 
in  him  shall  not  be  endowed,  because  the  estate-tail  was  not 
executed  to  all  purposes  in  the  husband. 

If  tenant  in  tail   discontinue  in  fee,  and  die,  and  the  discon-  Co. Litt. 
tinuee  make  a  lease  for  life,  and  grant  the  reversion  to  the  issue,  *97'  b. 
he  shall  not  have  a  formedon  against  the  tenant  for  life;  for  by 
his  formedon  he  must  recover  an  estate  of  inheritance,  which 
the  tenant  for  life  hath  not  in  him,  but  the  issue  in  tail  himself 
hath  it. 

If  in  a  formedon  in  descender  the  demandant  is  barred  by  6  Co.  7.  b. 
verdict  or  on  demurrer,  yet  his  issue  in  tail  shall  have  a  new  for-  ('')  IJa'  abar 
medon  on  the  construction  of  the  statute  Westm.  2.     So,  if  he  I]J  de^^^^^^j" 
be  barred  of  a  writ  of  error  by  a  release   of  errors  by  his  an-  a  go^j  b^r  in 
cestor,  yet  he  shall  have  a  new  writ  of  error;  for  he  does  not  any  other for- 
claim  altogether  as  heir,  but  per  fomiam  doni ;  and  by  the  sta-  medon  in 
tute  he  shall  not  be  barred  by  the  feint  or  false  pleading  of  his  h^cht^o 
ancestor  (a),  so  long  as  the  right  of  entail  remains.  the  same  gift. 

Co.Litt.393.b. 
2.  Of  the  Formedon  in  Remainder, 

This  writ  lies  where  a  gift  is  made  in  tail  or  for  life,  remainder  Litt.  {597. 
in  tail  or  in  fee,  and  the  tenant  in  tail  or  for  life  aliens,  or  is  dis-  F.N.B.  217.  C. 
seised,  and  dieth  without  issue,  he  in  remainder,  or  his  repre- 
sentative, may  bring  his  formedon  in  remainder. 

This  writ,  as  it  Ties  for  him  in  remainder  after  an  estate-tail,  a  Inst.  $$6. 
is  grounded  upon  the  equity  of  the  statute  de  donis  ;  for  a  for-  Booth,  151. 
medon  in  remainder  did  not  lie  upon  an  estate-tail  at  common 
law,  because  it  was  a  fee-simple  conditional,  whereupon  no  re- 
mainder could  be  limited,  because  of  the  danger  of  a  perpetuity, 
which  was  always  against  the  policy  of  our  law. 

But  it  seems  by  the  better  opinion,  that  a  formedon  in  re-  F.N. 3.217. 
mainder  lay  after  an  estate  for  life ;  for  this  was  an  interest  well  D.  218.  A. 
known  long  before  the  statute  de  donis.    Yet  others  doubt  hereof,  Booth,  151. 
and  thmk,  that  in  this  case  it  was  given  by  the  statute  of  Westm.  2. 
c.  24.  made  in  the  same  year,  by  which  it  is  provided.   Quod 
qtiotiescunque  de  ccctero  evenerit  in  cancelV  quod  in  uno  casu  repe- 
ritur  breve,  in  consimili  casu  cadente  sub  eodemjure  Sf  simili  remedio 
indigenie,  concordent  clcrici  de  Cane,  in  brevifaciend,  on  which 

words 
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(a)  That  at  words  it  is  clearly  agreed  the  writ  of  entry  in  consimili  cam  is 
this  day,  if  the  gj-Qunded,  which  is  (a)  a  proper  writ  for  him  in  reversion  or 
mX  h°/in     remainder  after  an  estate  for  life. 

remainder  seldom  or  never  brings  either  his  writ  of  entry  in  consimiii  casu,  in  the  lifetime  of  the 
tenant  for  life,  or  his  formedon  after  his  death,  or  writ  of  entry  ad  communem  legem^  but 
enters  for  the  forfeiture,  and  brings  his  ejectment.  But,  if  the  alienee  of  the  tenant  for  life 
die  seised  before  the  entry  of  him  in  remainder  or  reversion,  his  entry  in  such  case  being  taken 
away,  this  may  be  a  proper  remedy.    Booth,  15 1-3. 

F.  N.B.  217.         If  lands  be  given  to  A,  for  life,  and  the  reversion  be  afterwards 
C.  Dyer,  125.   granted  to  B,  in  tail,  and  after  the  death  of  A,  a  stranger  abate, 
B.  shall  have  a  formedon  in  remainder,  and  not  in  the  reverter. 
Dyer,  143-5.         If  lands  be  given  to  the  father  and  son,   and  to   the  heirs  of 
their  two  bodies  begotten,  remainder  over  in  fee,  and  the  father 
die  leaving  only  one  son,  who  afterwards  dies  without  issue,  and 
a  stranger  abate,  or  the  estate  has  been  discontinued,  he  in  re- 
mainder may  have  one  formedon,  and  need  not  bring  several 
writs. 
F.  N.  B.  219.        If  a  remainder  be  once  executed,  that  is  to  say,  if  the  re- 
A.  8  Co.  89.     mainder-man  be  once  seised  of  the  estate-tail  in  possession,  and 
Booth,  xja.     ^YiQ  right  descend  to  his  heirs,  the  heir  shall  not  have  a  formedon 
in  remainder,  but  in  the  descender.    As,  if  A.  give  lands  to  B,  in 
tail,  remainder  to  C,  in  tail,  B,  die  without  issue,  C.  enter  and 
alien  in  fee,  and  have  issue  Z).,  Z>.  shall  not  have  a  formedon  in 
remainder,  because  C  his  father  was  seised,  and  the  right  de- 
scended to  him,  but  he  shall  have  the  general  writ  of  formedon 
in  descender. 

3.  Of  the  Fonnedon  in  Reverter* 

Lit.  ^596.  This  writ  lies  where  the  donee  in  tail  or  his  issue  die  without 

p  rJ^  n^^'    issue,  and  a  stranger  abates,  or  they  who  were  seised  by  force  of 

J •      f    ^^^'  the  entail  discontinue  the  same;  in  either  of  these  cases,   the 

where  he  iri      donor  or  his  heirs  may  have  a  formedon  in  reverter. 

reversion  must 

bring  his  formedon,  and  cannot  have  a  scire  facias  to  execute  a  fine. 

ft  Inst. 336.  This  writ  lay  at  common  law;  for  though  at  conmion  law  the 

Plowd.  %^s,  estate-tail  was  a  fee-simple  conditional,  so  that  by  having  issue, 
the  donee  by  alienation,  Sfc.  might  have  barred  the  possibility  of 
the  donor's  right  of  reverter,  yet  the  having  of  children  was  in 
the  nature  of  a  condition  precedent ;  and  therefore  if  the  donee 
never  had  a  child,  the  donor  might  bring  his  formedon  in  re- 
verter, and  recover  against  any  alienation  or  disposition  of  the 
donee. 

(B)  Of  what  Things  a  Formedon  will  lie. 

Co.  Litt.  ao.  TT  seems  that  all  such  inheritances,  as  may  be  entailed,  maybe 
videiit^Estates'  recovered  in  a  formedon,  and  that  therefore  it  lies  not  only  of 
/ai/,  letter  |A>  j^nds,  but  also  of  rents,  (a)  commons,  estovers,  or  other  (b)  pro- 
swd,  that  if       fits  arising  from  lands. 

one 
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one  ^nti  common  of  pasture  to  a  man  and  the  heirs  of  his  body,  and  the  donee  dies,  and  the 
heir  is  deforced  of  the  common,  he  shall  not  have  a  formedon  in  descender  of  the  common, 
but  a  quod  permittat^  in  the  nature  of  a  fprmedon,  and  shall  count  upon  the  ^ift  and  bpecial 
matter.  F.  N.  B.  212.  B.  (A)  As,  if  a  man  grants  the  moiety  of  the  profits  ansing  out  of  his 
mill  unto  another  man,  and  the  heirs  of  his  body,  and  the  donee  dicth,  and  his  heir  is  deforced 
of  the  profits,  the  heir  shall  have  a  formedon  in  the  descender  for  those  profits.  F.  N.  B.  21a. 
B.  —  So,  if  one  grant  to  a  man,  and  the  heirs  of  his  body,  pasture  for  twenU'  oxen,  or  for  an 
hundred  sheep,  &c.,  and  the  donee  die,  and  his  son,  who  is  his  heir,  be  deforced  thereof,  he 
shall  have  a  formedon  in  the  descender.    F.  N.  B.  212.  B. 

But  no  formedon  will  lie  for  things  merel}'  personal,  which  Ro.  Abr.  837. 
only  charge  the  person,  and  neither  issue  out  of  land  nor  relate'  Plowd.  %, 
to  it,  and  therefore  cannot  be  demanded  as  a  tenement  in  a 
-prcccipe.  As,  if  A,  grants  to  B,  and  the  heirs  of  his  body,  to  be 
master  of  his  hawks,  or  keeper  of  his  hounds,  with  a  fee  or 
salary  annexed  to  it,  the  issue  of  J5.  cannot  have  a  formedon 
thereof. 

If  there  be  a  custom  *in  a  manor,  that  copyholds  may  be  en-  Co.  Litt.  60. 
tailed,  which  co-operating  with  the  statute  de  doiiis  is  allowed  to  ^jff,^^  ^*^^ 
be  good,  the  issue  in  tail  may  have  a  formedon  of  such  lands. 

(C)  How  the  Demandant  must  set  forth  his  Title. 

T^HE  demandant  in  a  formedon  in  the  descender  must  make  Reg.  443. 

himself  heir  to  him  who  was  last  seised  by  force  of  the  en-  8  Co.  87. 

tail.  But  he  (a)  need  not  mention  an  ancestor  who  happened  to  v^^*  |5tv  n 
I     •   1      •    1  1      I  11        •     1  I      i'  L'    t  pi. 56. F.N. B, 

be  mneritable,  but  was  never  actually  seised  by  force  or  the  en-  ^^^  p^  Booth 

tail ;  as,  if  there  be  grandfather,  father,  and  son,  and  the  father  143.  Hetl.  78. 

die  in  the  life-time  of  the  grandfather,  the  son  may  bring  his  («)  Wherein 

formedon  without  alleging  any  right  in  the  father.     So,   if  the  Jl^^'^endeVi^^ 

donee  in  tail  has  two  sons,  and  the  eldest  dies  in  his  life-time,  demandant 

the  second  may,  after  the  death  of  his  father,  bring  his  formedon  made  himself 

without  taking  notice  of  the  eldest  son.  h^""  ""^<>   , 

^  every  one  that 

had  been  inheritable  to  the  entail,  though  by  the  register  he  should  make  himself  heir  only 
unto  them  that  were  seised  by  the  force  of  the  entail ;  yet  the  writ  was  holden  good.  Cited 
from  the  Year-book  11  H.  6.  20.  Hob.  51,  5a.  But  he  must  not  fail  to  make  himself  heir  to 
all  that  were  seised.     Hob.  52. 

So,  where  in  a  formedon  in  descender,  the  demandant  set  Barrow  v. 
forth,  that  the  right  descended  unto  him  as  brother  and  heir  to  Haggett, 
the  donee,  without  alleging  that  the  donee  died  without  issue,  it  ^  ^^'  *^9» 
was  holden  good  ;  for  he  could  not  be  heir  to  his  brother  unless  g  q^   '  ^^' 
the  brother  had  died  without  issue. 

In  formedon  in  reverter,  the  demandant  need  not  in  his  writ  Dyer,  216. 
or  count  allege,  that  all  the  issue  inheritable  are  dead;  but  it  is  pi- 56.  Booth, 
sufficient  for  him  to  say,  that  the  donee  is  dead  without  issue ;  and  ^^^'  ^y^^»  Y' 
that  after  his  death  it  ought  to  revert  to  him,  for  he  is  {b)  a  ^o.^(b)  But  in 
stranger  to  the  pedigree,  and  therefore  not  obliged  to  make  it  this  writ,  none 
out.  of  die  an- 

cestors of  the 
donor,  that  were  seised  of  the  reversion  descended,  are  to  be  omitted  in  the  pedigree. 
Booth,  155. 

So, 
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Booth,  155.  So,  in  a  formedon  in  remainder,  the  demandant  need  not  al- 

3  Lev.  ai8.       lege  that  all  the  parties  are  dead,  for  he  is  equally  a  stranger,  as 
Leon.  286.        jjj  ^jjg  precedent  case;  and  it  is  sufficient  for  him  to  shew,  that 
rown  .  155.    j^^  ^j^^  j^^^  inherited  by  force  of  the  entail  is  dead  without 
issue. 
Hob.  51.  So,  in  a  formedon  in  remainder  upon  an  estate-tail  limited  to 

P,  and  K.  the  remainder  to  F,  in  fee,  Sf  quce  post  moitem  P.  and 
K*  to  T,  son  and  heir  of  i^.  ought  to  remain;  the  writ  was  ad- 
judged good  without  laying  expressly  the  death  of  F.  though  it 
was  urged  that  the  form  of  the  register  was  so,  because  the  lay- 
ing of  T,  to.be  heir  of  i^.  doth  import  as  much. 
5Mod.17.joer      But  in  a  formedon  in  remainder,  it  is  not  sufficient  for  the 
Holt.  C.J.       demandant  to  allege,  that  the  issue  in  tail  is  dead  without  issue, 
without  saying  that  the  tenant  in  tail  is  also  dead  without  issue, 
for  he  in  remainder  can  have  no  title  unless  the  estate-tail   be 
spent ;  and  it  is  not  implied  that  because  the  issue  is  dead  with- 
out issue,  that  therefore  the  tenant  in  tail  is,  for  he  may  have 
other  sons  besides  his  eldest. 
Hob.  333.  Also,  if  there  be  tenant  in  tail  who  hath  three  sons,  and  the 

second  levy  a  fine  in  the  life-time  of  his  father,  and  the  lands 
descend  to  the  eldest,  in  whose  life-time  the  second  son  dies,  al- 
though the  youngest  son  may,  on  the  death  of  the  eldest,  bring 
his  formedon  in  descender,  and  lay  down  the  entail,  and  then 
bring  it  to  his  eldest  brother  that  was  last  seised,  and  make  him- 
self immediate  heir  unto  him  without  mention  of  the  second 
brother ;  yet,  if  the  second  son  survive  the  elder,  the  tenant  in 
the  formedon  may  plead  the  fine  of  the  middle  brother,  and  that 
he  or  his  issue  did  survive,  ^-c.y  and  this  will  be  a  good  bar. 
Hob.  I.  In  a  formedon  in  descender  by  husband  and  wife,  in  right  of 

Brownl.  154.  the  wife,  the  descent  must  be  made  in  the  writ  to  the  wife 
^•^*  alone,  for  tlie  descent  followeth  the  blood,  and  to  that  the  hus- 

band is  a  stranger. 
F.N.B.ai9.C.       In  a  formedon  in  remainder,  the  demandant  ought  to  shew  the 
Booth,  153.      deed  of  gifl,  if  (rtfcr  be  required  thereof,  but  he  need  not  men- 
,  tion  it  in  his  count,  but  the  tenant  is  to  demand  oyer  thereof. 

(D)  Of  the  Tenant's  Plea  in  Abatement  or  Bar. 

Booth,  a8.  npHERE  are  several  pleas  both  in  bar  and  abatement,  which 
•^'f      d^*^^  ^^^^  tenant  may  plead  to  this  action;  such  as  (a)  non-tenure, 

that  rule  laid  which  is  a  plea  in  abatement,  and  by  which  the  tenant  shews 
down  by  Brae-  that  he  is  not  tenant  of  the  freehold,  or  of  some  part  thereol',  at 
ton,  1.5.  c.a 7.  the  time  of  the  writ  brought,  or  at  any  time  since;  which  is 
ia"u7uTnon  ^^^^  Pl«»ding  non-tenure  generally. 

habety  ^  Ua  cadit  breve. 

Booth,  19.  Special  non-tenure  is  where  the  tenant  shews  what  interest 

and  estate  he  hath  in  the  land  demanded,  as  that  he  is  tenant 
for  years,  in  ward,  by  statute  merchant,  elegit,  or  the  like;  and 

therefore 
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therefore  the  plea  of  special  non-tenure  must  always  shew  who  is 
tenant. 

In  a  formetlon  in  descender  against  three,  who  plead  non-  Brownl.  155. 
tenure,  and  issue  thereupon  joined,  it  was  found  specially  that  ^^'  ^'  Staple, 
two  of  them  were  lessees  for  life,  the  remainder  to  the  third 
person ;  and  whether  the  three  were  tenants,  as  the  writ  sup- 
posed, was  the  question ;  and  it  seems  by  the  book  that  they 
were,  for  they  should  have  pleaded  several  tenancy,  and  th^ii  the 
demandant  might  maintain  his  writ. 

At  common  law,  non-tenure  of  parcel  of  an  entire  thing,  as  a  Booth,  29. 
manor,  t^r.,  abated  the  whole  writ;  but  now  by  the  25  E.  3.  Mod.  181. 
c.  16.  it  is  enacted,  •*  That  by  the  exception  of  non-tenure  of 
"  parcel,    no   writ  shall  be   abated,    but  only  for  that  parcel 
"  whereof  the  non-tenure  was  alleged." 

If  the  tenant  pleads  non-tenure  of  the  whole,  he  need  not  Mod.  i8r. 
shew  who  is  tenant;  but  in  a  plea  of  non-tenure  of  parcel  he 
must  shew  who  is  tenant,  and  this  even  before  the  statute;  for 
the  common  law  would  not  suffer  a  writ  good  in  part  to  be 
wholly  destroyed,  except  the  tenant  shewed  the  demandant  how 
he  nn'ght  have  a  better. 

The  tenant  cannot,  after  a  general  imparlance,  plead  non-  ^  Le^*  55* 
tenure  of  part,  though  he  nfay  plead  non-tenure  of  the  whole,      h  tl^^et  ^ 

In  a  formedon  in  reverter  it  hath  been  adjudged,  that  if  the  Hunlock  v. 
tenant  pleads  non-tenure  generally,  the  demanclant  may  main-  Petre,  3  Lev. 
tain  his  writ  that  he  is  tenant,  though   he  can  recover  no  da-  J^°*  g'c^"^' 
mages ;  and  that  Littleton  and  Coke  were  not  to  be  intended  of 
simple  plea  of  non-tenure,  but  of  non-tenure  with  a  disclaimer, 
as  the  })leadings  were  usually  in  Littleton^s  time;  for  upon  the 
simple  plea  of  non-tenure,  supposing  the  tenant  hath  no  free- 
hold, but  a  reversion  in  fee,  the  demandant  shall  not  be  restored 
to  the  fee,  for  nothing  is  disowned  by  the  simple  plea  of  non- 
tenure but  only  the  freehold ;  which  may  be  true,  and  yet  he 
may  have  the  reversion  in  fee.     But,  when  the  tenant  disclaims, 
or  pleads  non-tenure  and  disclaims,  the  demandant  shall  be  re- 
stored to  the  whole,  because  he  hath  disclaimed  the  whole. 

A  feoffment  and  lineal  warranty,  with  assets,  by  descent,  may  a  Inst.  291. 
be  pleaded  in  bar  to  a  formedon  in  the  descender.     So,  a  colla-  ^°\-'  '^*  ^ 
teral  warranty,  without  assets,    before  the  statute  4  &  5  Ann.  j^anty,  ' 
c.  16.  s.  21.  might  be  pleaded  in  bar  to  such  a  formedon. 

So,  a  common  recovery  may  be  pleaded  in  bar  to  a  formedon  Booth,  164. 
in  remainder  or  reverter,  either  with  double  or  single  voucher ;  ^^  ^^^  ^"f* 
with  single,  if  the  tenant  to  the  writ  were  seised  of  the  estate-  o^^^^^"^*- 
tail  at  the  time  of  the  recovery;  with  double  voucher,  if  he  were 
not  seised. 

In  a  formedon  the  tenant  may  plead  in  bar  an  exchange  be-  Booth,  165. 
tween  the  ancestor  of  the  demandant  and  him  under  whom  the 
tenant  claims,  and  that  the  demandant  entered  into  the  lands 
given  in  exchange,  and  takes  the  profits ;  and  an  alienee  may 
plead  this  plea,  though  he  be  a  stranger,  for  he  is  privy  in 
estate. 

Non 
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Co.  Ent.  32.  Non  dedit^  i,  e,  no  such  entail,  is  a  good  plea  in  bar  of  all  for- 

b.  Booth,  163.  medons,  and  it  may  be  pleaded  by  the  vouchee. 
Booth,  164.  To  a  formedon  in  remainder  may  be  pleaded  in  bar  an  estate- 

tail,  made  by  another  long  before  the  donor  in  the  count  had  any 
thing,  and  that  the  tenant?  are  heirs  to  the  first  entail. 
Booth,  164.  .  A  remitter  may  be  pleaded  in  bar,  as  thus ;  that  the  donee 
was  seised  in  fee,  and  being  an  infant  made  a  feoffment  to  the 
donor,  who  gave  the  land  to  the  infant  in  tail,  by  which  he  was 
remitted,  whose  estate  the  tenant  hath. 
Amcot  V.  If  in  a  formedon  in  remainder  the  tenant  pleads  infancy,  and 

Amcot,  I  Lev.  that  the  remainder  descended  to  him,  and  prays  his  age ;  and  the 
^^3'  Sid.  n8.  demandant  pleads  that  the  remainder  did  not  descend  to  him, 
But  for  this  ""^  thereupon  issue  is  joined,  and  found  for  the  demandant;  a 
vide  tit.  In-  final  judgment  shall  be  given  notwithstanding  the  infancy  of  the 
fancy  and  Age,  tenant. 

Winch,  aj.  The  tenant  may  plead,  that  the  demanxlant,  at  the  day  of  the 

Dyer,  137.  b.    purchase  of  the  writ,  was  {a)  seised  of  the  lands  for  which  the 
^fti*^d        d'  formedon  was  brought;  but  in  such  plea  he  must  shew  of  what 
ant  enters  into  estate, 
any  part  of  the  land  after  the  writ  purchased,  this  falsifies  his  writ;  and  therefore  the  writ 

phall  abate  for  the  whole. That  if  the  tenant  pleads  entry  into  part  pending  the  writ,  he 

ought  to  say  that  he  entered  and  expelled  the  other.     Winch,  aj. 

3  Lev.  219.  It  is  holden  as  a  rule,  that  nothing  can  be  plcadctl  in  abatement 

to  this  action  after  a  view,  but  what  arises  u})on  the  view. 

Vide  tit.  "  Limitation  of  Actions  (B). 
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Co.  Lite.  3.  b.   TTRAUD  {a)  covin,   collusion,   and  deceit,  are  often  used  as 
(a)  My  Lord  synonymous  words,  and  in  whatever  shape  or  form  they  ap- 

Coke  defines     pej^r,  are  always  deemed  odious  in  the  eve  of  the  law. 

covin  to  be  a     '        '  "^  •' 

secret  assent,  determined  in  the  hearts  of  two  or  more,  to  the  defrauding  and  prejudice  of 

another.    Co.  Litt.  2,$  ;• 

R.V.Atkinson,       Jlln  considering  fraud  criminally,  it  is  oflcn  difficult  to  deter- 

7,  Leach's  Ca.    mine  whether  the  facts  in  evidence  constitute  a  fraud  or  amount 

P°C.  67^ ^^'    to  a  felony.     It  seems  now  to  be  agree<I,  that  if  the  property 

obtained,  whether  by  means  of  a  false  token  or  a  false  pretence, 

be  parted  with  absolutely  by  the  owner,  it  is  a  fraud;  but  if  the 

Eossession  only  be  parted  with,  and  that  possession  be  obtained 
y  fraud,  it  will  be  felony.  || 

But 


(A)  What  Acts  are  condeiimed  in  the  Common  Law^  <§'C.  767 

But  for  the  better  understanding  hereof  we  shall  consider, 

(A)  What  Acts  are  condenaned  in  the  Common  Law 
Courts  as  fraudulent,  though  not  within  the  express 
Provision  of  any  Act  of  Parliament. 

(B)  What  Acts  are  deemed  fraudulent  in  the  Courts 
of  Equity. 

(C)  Of  fraudulent  Conveyances  to  defeat  Creditors 
and  Purchasers  within  the  13  &  27  Eliz. 

(D)  In  what  Court  Fraud  is  cognisable. 

(E)  Where  a  Wrong-doer  is  farther  punishable  than  by 
making  void  the  fraudulent  Act. 


(A)  What  Acts  are  condemned  in  the  Common  Law 
Courts  as  fraudulent,  though  not  within  the  express 
Provision  of  any  Act  of  Parliament. 

T_TERE  it  may  be  laid  down  as  a  general  rule,  that  without  the  Co.  Litt.  3.  b. 

express  provision  of  any  (a)  act  of  parliament,  all  deceitful  Djrer,  295. 

practices  in  defraudinc:  or  endeavourinff  to  defraud  another  of     ^^  /  ^  .^\ 
1-1  '  u.     I.  °  c  ^r  I     1     •  ..  c.  71.  (a)A8to 

Ins  known   right,    by  means   ot   some  artful  device,  contrary  ^^^  j^ost  re- 

to  the  plain  rules  of  common  honesty,  arc  condemned  by  the  markablo 
common  law,  and  punishable  according  to  the  heinousness  of  statutes 
the  offence.  against  fraud 

and  imposi- 
tion, vide  the  statute  o^  Merton,  or  ao  H.  3.  c.5.  against  the  lord's  enfeoffing  his  son  and 
heir  apparent  to  defeat  the  king  of  his  wardship;  and  the  statute  4  H.  7.  c.  17.  to  the  same 
purpose  ;  the  statute  of  Gloucester,or  6  E.  i.  c.  11.  for  securing  the  interest  of  termors  against 
recoveries  by  fraud;  but  more  particularly  the  ai  H.  8,  c.  15.  which  enables  termors  to  falsify 
recoveries  against  their  lessors.  Westni.  a.  or  13  E.  i.  c.  4.  for  securing  the  wife's  dower 
against  a  fraudulent  recovery  suffered  by  the  husband.  9  R.  a.  c.  3.  13  11.  2.  c.  12.  32  H.  8. 
c.  38.  for  securing  the  interest  of  reversioners  against  recoveries  suffered  by  fraud  by  particular 
tenants,  such  as  tenant  for  life,  dower,  curtesy,  and  after  possibility  of  issue  extinct.  5  E.  3, 
c.  6.  and  a  11.  a.  c.  3.  for  securing  creditors  against  such  as  take  sanctuary,  i  R,  a.  c.  9.  against 
fraudulent  feoffinents  to  persons  unknown.  ||The  i  H.  7.  c.  i.  which  gives  a  formedon  in 
remainder  agmnst  the  pernor  of  the  profits.  ||  3  H.  7.  c.  a.  which  makes  deeds  of  gift  of  goods 
or  chattels,  in  trust  for  the  maker,  void.  ||The  3a  H.  8.  c.  9.  against  the  buying  of  pretended 
titles.|(  33  H.  8.  c  I.  &  30  Geo.  a.  c.  a4.  against  obtaining  money  or  goods  by  false  tokens. 
II The  s&^6  Edw.  6.  against  the  sale  of  offices.  |JThe  13  Eliz.  c.  5.  a;  Eliz.  c.  4.  which  are  in- 
serted under  this  head.  29  Car.  a.  c.  3.  emphatically  called  the  "  Statute  of  frauds."  3  &4  W.j. 
c.  14.  against  fraudulent  devises.  4&  5  W.  3.  c.  16.  against  fraudulent  mortgages;  and 
10  Ann.  c.  33.  against  fraudulent  conveyances  to  multiply  votes  at  elections  of  knights  of  the 
shire;  and  the  statutes  against  frauds  by  persons  becoming  bankrupts,  for  which  vide  tit. 
£ankrttpt. 

Such  as  (b)  causing  an  illiterate  person  to  execute  a  deed  to  Sid.  31a. 
his  prejudice,  bv  reading  it  over  to  him  in  words  different  from  l^^^  this 
those  in  which  it  was  written.  read'to  hiL"" 

by  a  stranger  to  the  party  to  whom  the  deed  is  made,    a  Co.  9.]    (b)  So,  if  one  persuades  a 
^voraan  to  execute  writings  to  another  as  her  trustee,  upon  an  intended  marriage,  which  in 

truth 
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truth  contained  no  such  thing,  but  only  a  warrant  of  attorney  to  confess  a  judgment,  Ac. 

Sid.  431. So,  if  he  suppresses  a  will.     Noy,  103. Or  levies  a  fine  in  another's  name. 

Noy,  99.     Moore,  630.    Cro.  Eliz.  531.    Mod.  46.     a  Jon.  64. If  he  sues  out  execution 

upon  a  judgment  obtahied  by  another  person.    Nov,  99. Or  if  he  acknowledges  an  action 

in  the  name  of  another,  without  his  privity  and  against  his  will.    Noy,  99. In  which  case* 

the  record  may  be  vacated,  and  also  the  wrong-doer  punished  by  information  or  indictment, 
and  obliged  to  answer  in  damages,  to  the  party  injured,  by  an  action  on  the  case.  Hawk. 
P.  C.  187-8.    6Mod.  42.  61. 104. 30I' 3ii»    a  Ld.  Raym.  1179. 

Co.  Litt.  35.  Also  it  is  a  rule,  that  a  wrongful  (a)  manner  of  executing  a 

(a)  Where  a     thing  shall  avoid  a  matter  that  might  have   been   executed  law- 
person  by  add-  fyij 
ing  a  seal  to  a  ^' 

note,  which  was  sufficient  without  a  seal,  lost  his  security,    a  Vem.  16  a. 

41  As.  a8.  As,  if  a  man  (hat  has  a  right  of  action  to  certain  lands,  by 

44  As.  a9.         covin  causes  another  to  oust  the  tenant  of  the  land  to  the  intent 

Ro.  Abr.  420.  jQ  recover  it  from  him,  and  he  recovers  accordingly  against  Him 
C40.  Co.  Litt.  ,  .  .    I  1111  1  •!        iP*'v  ., 

357.  Poph.64.  by  action  tried  ;  yet  he  shall  not  be  remitted  to  his  ancient  right, 

100.  but  is  in  of  the  estate  of  him  who  was  the  duster. 

44  Ass.  29.  So,  if  one  man  disseises  another  of  land,  to  which  a  woman 

li\'Th^'^^^'    ^^^^  ^'^^^  of  dower  by  covin,  and  with  consent  of  the  woman,  to 

law  thmv^h^    *^®  intent  to  endow  her,  and  lie  endows  her  in  the  (b)  country 

theendow*^       accordingly,  yet  this  is  of  no  effect  against  the  disseisee,  but  he 

ment  was  upon  may  oust  him  because  of  the  covin. 

a  recovery 

against  him  in  a  writ  of  dower,  because  of  the  covin.    44  Ass.  29.    Ro.  Abr.  549. And 

although  the  assignment  was  indifferently  made  by  the  sheriff  of  an  equal  third  part,  yet  shall 
the  disseisee  avoid  it.    Co.Litt.  357.  b.    3  Co.  78.    5  Co.  31.8,    6  Co.  58.  a.    8  Co.  13a.  b. 

a  Inst.  713.  If  goods  are  sold  in  a  market-overt,  by  covin,  between  two, 

Cro.  Eliz.  86.    on  purpose  to  bar  him  that  has  a  right,  this  shall  not  bar  him 

thereof. 
Ro.  Abr.  90.  As  to  frauds  in  contracts  and  dealings,  the  common  law  sub- 
Cro.  Ja.  474.  jects  the  wrong-doer,  in  several  instances,  to  an  action  on  the 
^^^^tA*7'  case;  as,  if  a  person  having  the  possession  of  goods  sells  them  to 
m  the  Case^  another,  (c)  affirming  them  to  be  his  own,  when  in  truth  they 
letter  (E).  are  another's,  an  action  on  the  case  lies. 
(c)  That  the 

having  the  goods  in  his  possession  is  a  warranty  in  law  that  they  belong  to  him.  Salk.  aio. 
Ld.  Raym.  593. 

Ro.  Abr.  91.  But,  if  -4.,  possessed  of  a  term  for  years,  offers  to  sell  it  to  B.^ 
loi.  Sid.  146.  jjjjj  gjjyg  j_j,g|.  a  stranger  would  have  given  him  twenty  pounds  for 
And  that  in  '  ^^^'^  term,  by  which  means  B,  buys  it,  though  in  truth  A,  was 
these  cases  it  never  oflfercd  twenty  pounds,  no  action  on  the  case  lies,  though 
was  the  plain-  B,  is  hereby  deceived  in  the  value. 
tirs  folly  to  "^ 

believe  him. 

Salk.  aii.pl.  3.  But,  if  on  a  treaty  for  the  purchase  of  a  house,  the  defendant 
Risney  and  affirms  the  rent  to  be  thirty  pounds  js^r  ann,  whereas  in  truth  it 
102^^81^^146.  ^^  ^"^  twenty  pounds,  and  thereby  the  plaintiff  is  induced  to 
Keb.  510.518!  give  so  much  more  than  the  house  is  worth,  an  action  on  the 
5a2.  S.P.ad-  case  lies ;  lor  the  value  of  the  rent  is  matter  that  lies  in  the  pri- 
judged.  vate  knowledge  of  the  landlord  and  tenant,  and  if  they  affirm  the 

rent  to  be  more  than  it  is,  the  purchaser  is  cheated,  and  ough^ 
to  have  a  remedy  for  it.  f 

7  If 
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If  a  vintner  sells  (a)  wine,  which  he  warrants  to  l>e  sound  and  ii  H.  6. 18, 
not  corrupted ;  or  it'  a  person  sells  any  (b)  commodity  which  he  ^-  ^-  ®*  9^' 
warrants  to  be  cood ;  if  it  proves  otherwise,  an  action  on  the  i„^^^arevie 
case  lies  agains.t  him.  (a)  jf  the  ' 

servant  of  a  tavcrner  sells  wine  to  another  which  is  corruptee!,  an  action  upon  tlie  case  lies 
against  the  master  though  he  did  not  ccmnianti  the  servant  to  sell  it  to  any  particular  person. 
9H.  6.  53.  Ro.  Abr.  95.  But,  if  a  servant  sells  an  unsound  horse,  or  other  merchandize, 
in  a  fair,  no  action  lies  against  the  master,  unless  he  commanded  him  to  sell  to  a  particular 

person.    9  H.  6.  53.    Ro.  Abr.  95.    Poph.i  43.    Bridgm.  128. But  it  seems,  that  in  these 

cases  no  action  lies  against  the  sen-ant.     Ro.  Abr.  95. So,  if  an  attorney,  in  an  action  of 

debt,  knows  of  and  was  a  witness  to  a  release  of  the  debt,  made  before  the  action  brought  for 
it,  yet  no  action  lies  against  the  attorney,  for  he  acted  only  as  a  servant,  and  in  the  way  of 
his  calling.  Mod.  209.  [See  Barker  v.  Braham,  2  Bl.  Rep.  869]  (b)  So,  an  action  on  the 
case  lies  against  a  goldsmith  for  mingling  dcoss  with  his  plate.     Cro.  Ja.  471.     a  Ro.  Rep.  18. 

— So  against  a  jeweller  for  selling  counterfeit  jewels,     a  Ro.  Rep.  5.  a6,  27.     Poph.  123. 

Cro.  Ja.  469.  S.  C. So,  for  selliiig  silk  of  such  a  nature,  whereas  it  was  of  a  different 

kind,  Salk.  289. So,  on  a  promise  to  deliver  ten  pots  of  good  and  merchandizable  pot- 
ashes, and  delivering  {)ot-ashes  mixed  with  dirt.    Vent.  365. 

If  A,  is  employed  by  B.  to  sail  from  England  to  the  Indies,  and  Hussy  v.  Pacy, 
A.  covenants  that  he  or  his  servants  will  not  thence  import  any  !Sid.  298. 
callicoes,  Sfc.^  and  y^.  retains  C  as  his  servant  in  this  voyage,  and  J  p^'l*^^*  ^^ 
acquaints    him   with    the   covenants;    and   notwithstanding  C  s!c.adjudged* 
falsely  and  fraudulently  brings  thence  certain  callicoes,  Sfc,  A,  though  ob- 
shall  have  an  action  against  C. ;  for  though  no  action  lies  by  a  jected,  it  was 
master  for  a  bare  breacli  of  his  command,  yet,  if  a  servant  does  'j®'  ^^*?  .'^^^ 
any  thing  falsely  and  fraudulently  to  the  damage  of  his  master,  tione  to  dan"" 
an  action  will  lie.  nify  the  plain- 

tiff*; for  let  C. 
intend  guicqnid  velU,  A,  was  damnified  thereby.    Ro.  Abr.  105.    Like  point. 

1{  A.  is  excommunicated,  and  the  letters  of  excommunication  Harris's  case, 
are  brought  to  the  parson  of  the  parish  to  be  read  and  published  Ro-  Abr.  100. 
in  the  church  against  A.,  and  the  parson,  having  malice  to  /?.,  ^ro.  Eliz.  838. 
inserts  his  name  instead  of  the  name  of -^  and  pronounces  him 
excommunicated,  an  action  on  the  case  lies. 

If  a  man  chases  tlie  cattle  of  another  into  the  lands  oft/.  5.,  Ro.  Abr.  100, 
whereby  he  is  subject  to  the  action  of  J.  5.,  an  (c)  action  on  the  ^o'*  ^^?;^^' 
case  lies  against  him.  fcySo.'ifpne 

person  affirms  that  another's  sheep  are  strays,  by  which  they  are  seised  upon  by  the  bailiff'  of 
the  manor,  an  action  on  the  case  lies.    Allen,  3.    Ro.  Abr.  loi. 

If  A,  hath  judgment  against  B,,  and  J.  5.,  with  an  intent  to  Carth.  3. 
defeat  him  of  the  benefit  of  it,  persuades  B.  to  acknowledge  a  ^™,!^^*  Y- ■^,^°"; 
judgment  to  a  stranger,  to  whom  in  truth  he  owed  nothing,  and  ji^s'-R'^and 
thereupon  his  goods  are  taken  in   execution,  Sfc,  A,  may  bring  affirmed  in  the 
an  action  on  the  case  against  J*  S,  on  this  fraud  and  combi-  House  of 
nation.  I^"*^- 

If  land  be  aliened  pending  a  writ  of  debt,  by  covin,  to  avoid  Ro.  Abr.549k 
the  extent  thereof  for  the  debt ;  yet,  when  the  covin  appears 
upon  the  return  of  the  elegit  by  the  sheriff,  the  land  so  aliened 
shall  be  extended. 

If  a  man  makes  a  feoffment  to  the  use  of  his  son,  an  infant^  1  Ro.  Abr.  34. 
and  not  in  consideration  of  marriage,  S^c,  and  ten  days  after- 

VoL.  III.  3D  wards 
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wards  commits  treason,  of  which  he  is  attainted,  this  Tand  shali 
be  forfeited  ;  for  the  feoffment  was  fraudulent  against  the  king. 
a  Ro.  Abr.  34.  But,  if  the  feoffment  had  been  made  in  pursuance  of  an  agree- 
ment entered  into  before,  by  which  it  was  agreed,  in  consider- 
ation of  his  wife's  settling  her  lands  in  such  manner,  that  he 
would  also  settle  his  lands  on  his  son ;  this,  it  seems,  is  not 
fraudulent,  but  good  against  the  king. 
Skin.  357.  ^A.  being  in  Nascgate  for  a  robbery  makes  a  bill  of  sale  of  all 

Jones  V.  his  goods,  to  the  intent  to  make  a  provision  for  his  son,  and  is 

/^fTh'  T  afterwards  convicted  and  executed;  and  in  an  action  of  trover 
man  aliens  his  brought  by  the  son  against  the  sheriff  of  Loiidon^  it  was  holden 
lands  fraudu-  hy  Holt ^  Ch.  Just,  that  the  bill  of  sale  was  fraudulent ;  for  though 
lently,with  an  r^  gale  bond  Jide,  and  for  valuable  consideration,  had  been  gowi, 
intent  to  pre-  becjjusc  the  party  had  a  property  in  the  goods  till  conviction, 
fcitnre  and  ^^^  ought  to  be  reasonably  sustained  o.ut  of  them,  yet  this  [a) 
afterwards  conveyance  is  fraudulent  at  common  law,  for  it  cannot  be  in- 
comniits  fc-  tended  to  any  other  purpose  than  to  prevent  a  ft^rfclture,  and 
Sbl'fcr""'  d'^f-d  the  king, 
feited.    Ro.Abr.  34. 

a  Leon.  223.  -^  ^^^  takes  a  wife,  and  afterwards  marries  another,  his  first 
wife  living,  and  by  deed  gives  part  of  his  goods  to  his  pretended 
second  wife ;  it  seems  this  is  a  fraudulent  gift  within  1 3  Ehz.  c.  5., 
and  by  the  common  law  too,  in  respect  of  creditors,  because 
made  without  any  valuable  consideration  ;  for  the  second  pre- 
tended marriage  is  so  far  from  coming  under  the  notion  of  a  con- 
sideration, that  it  is  a  crime  punishable  by  law. 
7  Mod.  37.  A  man  has  a  judgment  for  a  just  debt  against  A,  and  takes  out 

Rice  V.  Ser-  a  Jieri  facias^  and  gets  the  sheriff  to  seize  the  goods,  but  would 
J^^"^*  ^P.®  not  let  him  proceecl  further,  but  suffered  the  goods  to  remain  in 
Vf\(L^'  the  custody  of^.  the  debtor:  5.  who  has  also  a  judgment 
Raym.  aja.  against  A.  for  a  just  debt,  takes  out  ajicri  facias ;  and  the  ques- 
5  Mod.  375.  tion  was,  whether  he  could  seize  upon  the  same  goods.  And  it 
was  holden  per  Cur,  that  he  might,  for  the  former  was  a  fraud- 
'  ulent  execution,  and  the  sheriff  might  very  well  return  nulla 

bona  upon  it. 
Dyer.  a45«  b*  If  there  is  judgment  in  debt  against  J,  S.,  and  he  suffers  him- 
%  "  w?"^*  ^^^^  ^^  ^^  ^^^  outlawed  for  felony  with  an  intent  to  defraud  his 
prisoner^[n  the  creditors,  and  afterwards  he  purchases  his  pardon  and  hath  re-. 
Fleet,  at  the  stitution,  the  creditor  may  well  take  out  execution  for  this  ap- 
suit  of  divers  parent  fraud. 
creditors, 

procured  himself  to  be  accused  of  felony,  and  to  be  removed  to  the  King's  Bench,  with  an 
intent  to  plead  guilty,  and  after  the  allowance  of  clergy,  to  get  quit;  the  king  being  in- 
formed of  this  practice,  by  his  privy  seal  directed  the  justices  not  to  proceed  on  his  arraign- 
ment, without  farther  directions  from  him.    Dyer,  147. 

39H.  6.5o.b.       A  man  came  by  habeas  corpus  out  o^ London^  and  had  no 

Ro.iU)r.549.    cause  to  have  the  privilege  of  the  Common  Pleas,   but  by  his 

ro.    ar.  12  .  ^^^j^ .  j^  ^^^  ordered,  that  he  should  be  in  execution  till  he  had 

paid  the  debt   recovered  against  him  alter   the  writ  brought, 

and 
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and  that  after  he  should  be   remanded  to  answer  the  plaintiffs 
there. 

Hence  it  appears,  that  the  making  use  of  the  process  of  tlic  a  Inst.  108. 
law  is  not  only  a  fraud,  but  an  aggravation  of  the  offence ;  as,  if  j^-  P-  ^'  ^3* 
a  person  intending  to  steal  a  horse  takes  out  a  replevin,  and  j^ia^i?!;^*^* 
thereby  has  the  horse  delivereil  to  him  by  the  sheriff;  or  if  one  Raym.  a'67.. 
intending  to  rifle  goods,  gets  possession  from  the  sheriff,  by  vir- 
tue of  a  judgment  obtained,  without  any  the  least  colour  of  title, 
upon  false  affidavits,  ^x\ 

If  ^.  on  a  quarrel  with  D,  tells  him  that  he  will  not  strike  H.P.  C.  48. 
him,  but  that  he  will  give  B.  a  pot  of  ale  to  strike  him,  and  Hawk.  P.  C. 
thereupon  B,  strikes,  and  A,  kills  him,  he  is  guilty  of  murder,  ^*  3i-  $  24. 
for  he  shall  not  elude  the  justice  of  the  law  by  such  a  pretence 
to  cover  his  malice. 

So,  \i B,  challenge^.,  and  A,  refuse  to  meet  him;  but,  in  or-  Hawk. P. C. 
dor  to  evade  the  law,  tell  B,  that  he  shall  go  the  next  day  to  c.  31.  Jij. 
such  a  town  about  his  business,  and  accordingly  B.  meet  him 
the  next  day  on  the  road  to  the  same  town,  and  assault  him, 
whereupon  they  fight,  and  A,  kills  Z?.,  he  seems  guilty  of 
murder,  unless  it  appear  by  the  whole  circumstances,  that  he 
gave  B,  such  information  accidentally,  and  not  with  a  design  to 
irive  him  an  opportunity  of  fighting. 

If  a  person   takes  a  lodging*  in  a  house,  under   the  colour  Kelynge,  24. 
i.icieof  to  have  the  opportunity  of  rifling  it,  and  to  elude  the  ^^-  ^'^j^^'-^^^ 
justice  of  the  law,   by  endeavouring  to  keep  out  of  the  letter  of  eomraonlaw 
it,  by  gaining  a  possession  of  the  goods  with  the  consent  of  the  was  not 
owner,  he  seems  to  be  as  guilty  of  felony  as  any  other  felon,  in  clearly  felony, 

as  much  as  his  whole  intention  was  to  defrauil  the  law.  ^^\^  &  4  W. 

&  M.  c.  9. 
was  passed  to  make  it  so.. 

(B)  What  Acts  are  deemed  fraudulent  in  the  Courts 

iji^  Equity. 

TT  is  clearly  agreed,  that   all   covins,  frauds,  and  deceits,  for  4  Inst.  84. 
which  there  is  no  remedy  by  the  ordinary  course  of  law,  are  ?^?  ^f  '.^® 
properly  cognizable  in  equity ;  and  it  is  admitted,  that  matters  of  {He  court^of 
fraud  were  one  of  the  chief  branches  to  which  the  jurisdiction  chancery, 
of  Chancery  was  originally  confined.  tit.  Courts, 

[Where  a 
court  of  equity  absolutely  sets  aside  a  deed  for  frautl,  and  the  estate  in  question  passed  by 
that  tieed  only,  it  will  not  direct  a  reconveyance.  SccuSy  where  the  estate  has  been  conveyeci 
to  a  third  person  as  an  instrument  not  privy  to  the  fraud ;  or  if  the  deed  is  set  aside  upon 
paying  so  much  money ;  for  there,  till  payment,  the  estate  remains.  Bates  v.  Graves,  a  Ves. 
jun.  394.  In  Chesterfield  v.  Janssen,  z  Ves.  155.,  Lord  Hardwickc  enumerates  four  species  of 
fraud ;  ist,  Fraud  arising  from  facts  and  circumstances  of  imposition,  which  is  the  plainest 
case :  adly,  Fraud  may  be  apparent  from  the  intrinsick  value  ancj  subject  of  the  bargain  it- 
self, such  as  no  man  in  his  senses,  and  not  under  delusion,  would  make  on  the  one  hand, 
and  as  no  honest  or  fair  man  would  accept  on  the  other ;  which  are  inequitable  and  uncon- 
scionable bargains,  and  of  such  even  the  common  law  has  taken  notice.  A  third  is  that  which 
may  be  presumed  from  the  circumstances  and  condition  of  the  parties  contracting;  andthi& 
goes  farther  than  the  rule  of  law,  which  is,  that  fraud  must  be  proved,  not  presunictl :  but  it 
Is  wisely  established  in  a  court  of  equity,  to  prevent  taking  any  surreptitious  advantage  of 
thifr  weakness  or  necessity  of  another,  which  knowingly  to  do,  is  equally  against  consclefice, 
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as  to  take  advantage  of  his  ignorance.  A  fourth  kind  of  fi-aud  may  be  collected  or  enforcedy 
in  the  consideration  of  a  court  of  equity,  from  the  nature  and  circumstances  of  the  tran- 
saction, as  being  an  imposition  and  deceit  on  other  persons  not  parties  to  the  fraudulent 

agreement.] 

But,  as  everj'  case  on  this  head  depends  so  much  upon  its  own 
circumstances,  it  will  be  difficult  to  range  them  in  any  other  or- 
der than  by  inserting  the  most  remarkable  cases  where  the  parties 
have  been  relieved  against  fraud  and  imposition. 

x\s,  where  A.  being  tenant  in  tail,  remainder  to  his  brother  B, 
\\\  tail,  A,  not  knowing  of  the  entail,  made  a  settlement  on  his 
wife  for  life  for  her  jointure,  without  levying  a  fine,  or  suffering 
a  recovery,  which  B.  who  knew  of  the  entail  engrossed,  but  did 
not  mention  any  thing  of  the  entail,  because,  as  he  confessed  in 
his  answer,  if  he  had  spoken  any  thing  of  it,  his  brother,  by  a 
recovery,  might  have  cut  off  the  remainder,  and  barred  him ; 
although  after  the  death  of  A.,  B,  recovered  an  ejectment  ngainst 
the  widow  by  force  of  the  entail ;  yet  she  was  relieved  in  Chan- 
cery, and  a  perpetual  injunction  granted  for  this  fraud  in  B.  in 
concealing  the  entail ;  for  if  it  had  been  disclosed,  the  settlement 
might  have  been  made  good  by  a  recovery. 

So,  where  a  mother  being  absolute  owner  of  a  term,  the  same 
being  limited  to  her  in  tail,  is  present  ^t  a  treaty  for  her  son's 
marriage,  and  hears  her  son  declare,  that  the  term  was  to  come 
to  him  at  his  mother's  death,  and  is  a  witness  to  the  deed,  where- 
by the  reversion  of  the  term  is  settled  on  the  issue  of  this  mar- 
riage after  the  mother's  death,  she  was  compelled  in  equity  to 
make  goc)d  the  settlement. 

If  A,  by  a  marriage-settlement  be  tenant  for  life  of  certain 
mills,  remainder  to  his  first  son  in  tail,  and  the  son,  who  knows 
of  the  settlement,  encourages  a  person  to  take  a  lease  for  thirty 
years  of  those  mills,  and  to  lay  out  considerable  sums  of  money 
in  new  building  and  improving  them,  in  order  to  reap  the  ad- 
vantage thereof  after  his  father's  death ;  this  is  such  a  fraud  and 
practice  as  ought  to  be  discountenanced  in  ecjuity,  and  therefore 
it  was  decreed  in  this  case,  that  the  lessee  should  enjoy  for  the 
residue  of  the  term  that  remained  unexpired  after  the  father's 
death. 

So,  where  a  younger  brother,  having  an  annuity  of  looL  per 
annum  charged  on  lands  by  his  father's  will,  agrees  with  J.  S,  to 
sell  it  to  him,  which  J,  S,  is  encouraged  to  purchase  by  the  elder 
brother,  who  told  him,  that  though  he  had  heard  that  there  was 
a  settlement  which  had  entailed  those  lands  out  of  which  it  issued, 
that  yet  he  had  constantly  paid  this  annuity,  as  also  3000/. 
charged  by  the  same  will  to  his  sisters ;  and  the  elder  brother 
afterwards  got  the  settlement  into  his  hands,  and  endeavoured 
thereby  to  avoid  payment  of  this  annuity ;  it  was  decreed  in 
favour  of  the  purchaser,  that  the  annuity  should  still  be  paid 
purely  on  the  encouragement  given  by  the  elder  brother. 

So,  where  lands  were  in  mortgage  running  through  three  de- 
scents, and  the  person  entitled  to  redeem,  not  knowing  how  much 
was  due  lor  the  interest,  is  informed  by  the  heir  of  the  mortgagee, 

that 
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tliat  it  was  considerably  less  than  really  it  was ;  whereupon  lid 
settles  it  upon  his  marriage,  as  subject  only  to  so  much  ;  it  waf^ 
decreed,  that  those  who  derive  under  this  settlement  should  re- 
deem accordingly,  without  being  obliged  to  pay  the  sum  con- 
cealed, lor  the  fraud. 

\Jb\ancis  Brodcrick^  being  seised  of  a  considerable  estalu  in  lie,  Rroderick  v. 
made  his  will,  and  devised  it  to  Thomas  Broderick,  the  defendant ;  Rroderick, 
Francis  himself  executed  the  will,  but  it  was  not  attested  in  his  ^J"  ^^''f-  ^'^• 
presence  by  three  witnesses.     Francis  died,  and  the  defendant  tion,  n"\!"' 
Thomas^  finding  that  the  will  was  void,  for  100  guineas  paid  by  1  P.VVms. 
him  to  the  plaintiff  George  Brodcrick,  who  was  Fra7icis*s  heir  at  2.»9- .  '"  this 
law,  procured  from  the  plaintiff  a  release,    which  recited  that  ^^^ j' ^u^^  1*"*" 
Francis,  by  his  last  will  duly  executed,  had  devised  his  estate  to  defendant  do^ 
the  defendant  Thomas ;  and  the  defendant  Thomas  thinking  him-  account  for 
self  not  safe  with  the  release  only,  for  50  guineas  more  prevailed  ^^e  rents  and 
with  the  plaintiff  to  convey  the  lands  by  lease  and  release  to  one  {v^^^^^*i?^'^f 
T>ay,  who  was  trustee  to  the  defendant  Thomas,  to  whom  Day  to  the  pla?nl^ 
afterwards  conveyed.     Afterwards,  the  defendant  Thomas,  upon  tiff;  the  plain- 
a  valuable  consideration,  conveyed  part  to  one  Parker,  who  had  f'^^o  l^ave  all 
not  any  other  notice  of  the  invalidity  of  the  will,  save  that  lie  {^^c  s^or^' 
heard  it  mentioned  in  common  discourse.    The  plaintiff  brought  debts  and 
his  bill  against   Thomas  Broderick,   Day,  and  Parker,   to  have  legacies  paid 
the  release,  lease  and  release,  delivered  up  as  fraudulently  ob-  ^3'  h""»  ""<* 
tained;  and  it  not  appearing  that  he  knew  at  the  time  o'f  his  i^o^u^""^s^"^ 
making   the  release,  Sfc.  that  the  will  was  bad.  Lord  Harcourt  the  defendant' 
decreed  that  they  should  be  delivered  up ;  and  it  not  appearing  with  interest,' 
that  Parker  was  privy  to  the  fraud,  though  he  had  heard  of  the  «^c-    -As  to 

invalidity  of  the  will  as  above,  it  was  decreed  that  he,  upon  J"^  P"**^*^^^'' 

•   .    *'    1  .  ,  '    .  ,     .  Ill  *         ^<^««  fide  of 

receivmg  his   purchase-money  with  interest,  should  convey  to  part  of  the 

the  plaintiff,  and  should  account  for  the  rents  and  profits  which  freehold  lands, 
he  had  received,  and  be  allowed  what  he  had  laid  out  in  repairs  *'^  ^^all  re- 
or  otherwise.  convev  to  the 

plamtitr,  ijpoi) 
payment  of  the  purchase  money  with  interest  at  5/.  percent.,  because  he  had  notice  of  the 
invalidity  of  the  devise  by  common  report,  though  not  actual  notice  from  the  plaintiff  or  de- 
fendant ;  and  though  he  was  not  a  fraudulent  purchaser,  yet  he  was  a  rash  one,  and  ought  to 
have  inquired  into  the  validity  of  the  will,  or  gotten  the  heir  at  law  to  join  in  the  conve}'ance 
to  him.     Ex  relatione  alterius,    Vin.  Abr,  ubi  supr. 

The  father  had,  on  his  marriage,  articled  to  settle  his  whole  Jcvers  v. 
estate  upon  that  marriage ;  but  neglecting  so  to  do,  when  the  Jcvers,  4  Br. 
eldest  son  attained  his  full  age,  he,  without  giving  the  son  notice  ^*jp'  l?9- 
of  the  articles,  and  by  threats  and  promises,  prevailed  with  him  Abr?54.^pi.  13. 
to  join  in  making  a  settlement  on  the  younger  children,  and  SeetooScrope 
thereby  to  give  the  father  a  power  of  making  a  jointure  upon  v.  OfBey,  4  Br. 
another  wife:  the  father  afterwards  gave  a  bond  to  make  such  P«C. 237. S.P. 
jointure,  and  married.     This  bond  was  set  aside  as  against  the 
heirs,  and  the  first  articles  were  established,  and  the  wife  was  put 
to  seek  satisfaction  of  her  bond  out  of  the  personal  estate. 

Where  on  a  treaty  for  a  lease,  it  appeared  that  the  agents  of  Meadv.Webb, 
the  lessor  had  in  his  presence  represented  the  quantity  of  land  4Br.P.C.497. 
proposed  to  be  demised  to  be  much  more  than  it  actually  was ; 
and  that  the  lessor,  knowing  that  this  was  a  misrepresentation, 
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had  assented  to  it,  because  he  did  not  think  it  prudent  to  disclose 
the  truth  ;  the  contract  was  set  aside  as  fraudulent. 
Kamsden  v.  An  estate  was  settled  after  marriage   upon  trust,   intei'  al.  to 

Hylton,  a  Vcs.  raise  portions  for  the  daughters  of  the  marriage  upon  failure  of 
3°^*  issue  male,   to  whom  the  estate  was  limited  in  tail :  one   of  the 

daughters  gives  a  general  release  to  her  brother,  but  neither 
party  at  the  time  of  such  release  being  given  had  any  knowledge 
of  the  settlement.  The  release,  therefore,  though  general,  was 
holden  not  to  extend  to  the  settlement,  and  the  trusts  of  it  were 
decreed  to  be  performed.] 
a  Vern.  151.  I^  ^'  ^^^s  a  prior  incumbrance  on  an  estate,    and  is  a  witness 

Clare  and  the  to  a  subsequent  mortgage,  but  does  not  disclose  his  own  incum- 
Earl  of  Bed-  brance;  this  is  such  a  fraud  in  him,  for  which  his  incumbrance 
Kbr'd:-«hall  be  postponed,  (a) 

creed,  (a)  [In  the  case  of  Mocatta  v.  Murgatroyd,  i  P.  Wins.  394.,  Lord  Coivper  is  reported 
to  have  decreed  that  the  first  mortgagee  shall  in  such  case  be  postponed,  though  there  be  no 
actual  proof  of  his  knowing  the  contents  of  the  deed  he  attested.  But  Mr.  Car,  the  editor 
of  that  book,  has  not  been  able  to  find  this  decree  in  the  re^istrar*s  book.  And  Lord  77mr- 
low  said,  in  the  case  of  Becket  v.  Cordley,  that  he  thou«*ht  this  case  of  Mocatta  v.  Murgatroyd 
went  too  far  in  imputing  notice  to  the  first  mortgagee  from  the  mere  circumstance  of  his  being 
a  witness  to  the  second  mortgage,  since  it  is  in  common  practice  for  persons  to  attest  the  exe- 
cution of  deeds  without  being  made  acquainted  with  their  contents.] 
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So,  where  a  counsel  having  a  statute  from  A,  advises  B,  to  lend 
A.  1000/.  on  a  mortgage,  and  draws  the  morttjage,  with  a  cove- 
nant against  all  incumbrances,  and  conceals  his  own  statute;  it 
was  holden,  that  the  statute  should  be  postponed  to  the  mort- 
gage- 
So,   if  A.  being  about  to  lend  money  to  /?.   on  a  mortgage, 

sends  C\  to  inquire  of  D.  who  had  a  prior  mortgage,  whether  he 
had  any  incumbrance  on  B,*s  estate,  if  it  be  proved  that  C  went 
to  him  accordingly,  and  that  D.  denied  that  he  had  any,  D.'s 
mortgage  shall  be  postponed. 

So,  if  A,  having  a  mortgage  on  a  leasehold  estate,  lends  the 
mortgage-deed  to  the  mortgagor,  for  the  purpose  of  borrowing 
more  money ;  this  is  such  a  fraud  in  the^mortgagee,  for  which 
his  mortgage  shall  be  postponed  to  the  subsequent  incumbrance. 

The  plaintiff's  wife,  before  her  intermarriage  with  the  plain- 
tiff, being  possessed  of  a  house  for  a  term  of  years,  as  executrix  to 
her  first  husband,  which  was  liable,  as  assets,  to  the  payment  of 
his  debts,  in  order  thereto,  and  to  raise  money  for  that  purpose, 
the  plaintiffs  after  their  marriage  entered  into  an  agreement 
with  the  defendant  for  sale  of  the  house  for  the  residue  of  the 
term  for  450/.,  whereof  210/.  was  to  be  applied  in  discharge  of  a 
mortgage  thereon  to  one  J.  S.,  and  the  remaining  240/.  was  to  be 
paid  to  the  plaintiffs.  Accordingly  the  plaintiffs  executed  an 
assignment  of  the  house  to  the  defendant,  with  a  receipt  indorsed 
thereon  for  the  whole  purchase-money,  but  the  defendant  did  not 
then  pay  the  purchase-money,  but  gave  a  note  for  the  payment  of 
210/.,  part  thereof,  to  J".  S,  the  mortgagee,  and  of  the  remaining 
240/.  to  the  plaintiffs;  and  for  the  non-payment  thereof  the  plain- 
tiffs brought  their  bill  to  have  a  specifick. performance  and  pay- 
ment 
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ment  of  the  money  accordingly.  Tlie  defendant,  by  his  answer, 
admitted  the  whole  case  to  be  as  above  8et  forth ;  but  insiste<l, 
that  he  ou<^ht  not  to  be  bound  thereby,  for  that  the  plaintift's 
could  not  make  him  a  good  title,  they  liaviiig  by  articles  before 
marriage  agreed  to  settle  this  house  for  the  benefit  of  themselves 
and  their  issue,  of  which  he  had  no  notice  at  the  time  of  his  pur- 
chase; and  for  a  discovery  of  these  articles,  and  to  have  up  his 
note  on  a  reassignment  of  the  house,  the  defendant  brought  his 
cross-bill.  The  plaintiffs  by  their  answer  admitted  there  were 
»uch  articles,  but  insisted,  that  the  house  lying  in  Middlesex^ 
those  articles  were  never  registered  in  the  Middlesex  office,  and 
therefore  void  as  against  the  plaintiff.  But  on  a  hearing  at  the 
Rolls,  the  Master  of  the  Rolls  decreed  the  original  bill  to  stand 
dismissed  with  costs;  and  on  the  cross-bill  decreed  the  note 
given  for  the  purchase- money  to  be  delivered  up  on  a  re-assign- 
ment of  the  house,  and  the  plaintiff  in  that  cause  likewise  to 
have  his  costs,  by  reason  of  the  plaintiff's  fraud  in  conceal- 
ing the  articles ;  which  decree  was  affirmed  by  my  Lord  Chan- 
cel lour. 

So,  in  a  case  between  two  purchasers  of  lands  in  Yorkshire,  Ahr.  Eq.  358. 
where  the  second  purchaser  having  notice  of  the  first  purchase  Blades  v. 
but  that  it  was  not  registered,  went  on  and  purchasetl  th,e  same  ^^^*^^' 
,estate,  and  got  his  purchase  registered  ;  it  was  decreed,  that  hav- 
ing notice  of  the  first  purchase,  though  it  was  not  registered, 
bound  him,  and  that  his  getting  his  own  purchase  first  registered 
was  a  fraud,  the  design  of  those  acts  being  only  to  give  the  par- 
ties notice,  who  might  otherwise  without  such  registry  be  in  dan- 
ger of  being  imposed  upon  by  a  prior  purchase  or  mortgage, 
which  they  are  in  no  danger  of  when  they  have  notice  thereof  in 
any  manner,  though  not  by  the  registry. 

If  a  copyholder,  by  his  will,  intending  to  give  the  greatest  part  P«*.  Cli.  :,. 
of  his  estate  to  his  godson,  and  the  other  part  to  his  wife,  is  P^.^'^"''*  ^' 
persuaded  by  the  wife  to  nominate  her  to  the  whole,  on  a  pro- 
mise that  she  would  give  the  godson  the  part  designed  for  him ; 
it  will  be  decreed  against  the  wife  on  the  point  of  fraud,  though 
there  was  no  memorandum  thereof  in  writing  pursuant  to  the  sta- 
tute of  frauds  and  perjuries. 

So,   where  the  defendant,  on   a  treaty  of  marriage   for  his  Halfpenny  v. 
daughter  w  ith   the  plaintiff^   signed  a  writing  comprising  the  Mallet,  Eq. 
terms  of  the  agreement,  and  afterwards  designing  to  elude  the  Ca.  Abr.  28. 
force  thereof,  and  get  loose  from  his  agreement,  ordered  his  g  J]  "*  *'' 
daughter  to  put  on  a  good  humour,    and  get  the  plaintiff  to 
deliver  up  that  writing,  and  then  maiTy  him,  which  she  accord- 
ingly did,  and  the  defendant  stood  by,  at  a  corner  of  a  street,  to 
see  them  go  by  to  be  married ;  the  plaintiff  was  relieved  on  the 
point  of  fraud. 

[A  father  purchased  lands  to  him  and  his  heirs,  and  when  he  Sellack  v. 
•was  on  his  death-bed  sent  for  his  eldest  son,  and  told  him  that  Harris,  5  Vin. 
these  lands  were  bought  with  his  second  son's  money,  whereupon  ^^^^*  ^*^'^  ?^s 
.the  eldest  son  promised  that  his  brother  should  enjoy  them  ac-  p.  .j* 
cordingly.     The  father  dies.     The  Lord  Keeper  Wright  and  the 

3  D  4  Master 
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FRAUD- 

Master  of  the  Rolls  held,  that  the  eldest  son  was  entitled  to  these 
lands,  because,  by  the  statute  of  frauds,  there  ought  to  have  been 
a  declaration  of  the  use  or  trust  in  writing.  But  Lord  Cowper 
was  of  another  opinion,  because  of  the  fraud  here  manifest,  in 
that  the  eldest  son  promised  the  father  on  his  death-bed,  that 
the  other  should  enjoy  the  lands,  so  that  he  took  this  to  be  a 
case  out  of  the  statute. 

So,  where  a  parol  building-lease  was  made  of  ground,  and 
when  the  lessor  was  dying,  he  declared,  he  thought  he  ought  to 
make  a  lease  in  writing ;  but  the  heir  told  him,  he  should  not 
discompose  himself,  for  tliat  he  would  supply  it ;  whereby,  and 
by  other  fraudulent  means,  the  lessee  was  hindered  from  seeing 
the  lessor,  and  having  the  lease  executed  accordingly ;  the  Lords 
held  this  to  be  out  of  the  statute,  and  made  it  good  to  the  lessee. 

So,  if  a  man  has  made  his  will,  and  his  son  executor,  and. 
when  he  is  dying,  says,  that  he  has  a  mind  to  have  his  wife 
executrix,  and  the  son  says,  "  Don't  trouble  yourself  to  alter  it, 
"  for  I  will  let  her  have  the  surplus,  and  act  as  executor;"  a 
court  of  equity  will  decree  accordingly.] 

II  So,  a  provision  in  a  will  was  increased  by  the  court  upon 
evidence  of  the  testator's  having  declined  making  a  new  will  for 
adding  to  the  provision,  as  it  was  his  intention  to  have  done, 
upon  being  promised  by  his  executor  and  residuary  legatee, 
that  his  intention  should  be  carried  into  effect  without  it 

Where  a  testator  having  already  made  a  will,  nevertheless,  at 
the  re(jucst  of  some  interested  persons,  consented  to  make  a 
fresh  will,  and  one  being  prepared  and  presented  to  him  for 
execution,  he  desired  to  be  informed,  whether  it  was  tjie  same 
with  the  former,  and  being  told  it  was,  he  subscribed  it;  but  it 
being  materially  diflfcrcnt  from  the  first,  it  was  set  asi<lc  upon 
evidence  of  these  circumstances  of  imposition  upon  the  testator.  || 

There  are  likewise  several  other  instances,  where  a  parol 
agreement  intended  to  be  reduced  into  writing,  but  prevented  by 
fraud,  has  been  decreed  in  equity,  notwithstanding  the  statute 
of  frauds  and  perjuries;  as,  where  upon  a  marriage-treaty  in- 
structions were  given  by  the  husband  to  draw  a  settlement, 
which  he  privately  countermanded,  and  afterwards  drew  in  the 
woman  by  persuasions  and  assurances  of  such  settlement  to 
marry  him ;  it  was  decreed  that  he  should  make  good  the  set- 
tlement. 

So,  where  a  parol  agreement  was  concerning  the  lending  of 
money  on  a  mortgage,  and  the  conveyance  proposed  was  an  ab- 
solute deed  from  the  mortgagor,  and  a  deed  of  defeasance  from 
the  mortgagee,  and  after  the  mortgagee  had  gotten  the  deed  of 
conveyance,  he  refused  to  execute  the  defeasance ;  it  was  de- 
creed against  him  on  the  point  of  fraud. 

[So,  where  a  father  prevailed  with  his  daughter  and  her  hus- 
band to  join  with  him  in  suffering  a  recovery  for  a  particular 
purpose,  and  afterwards  made  use  of  it  for  another  purpose. 
Lord  Hardrvoicke  relieved  against  it  upon  the  ground  of  fraud. 

In 
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In  this  case  the  deed  to  lead  the  uses  was  general  to  the  fatlier  v.  Cory,  i  Ves, 
and  his  heirs.]  19-    Ivinchant 

V.  Kinchant, 
I  Br.  Cb.  Rqj.  369.  374.    Heron  v.  Heron,  a  Atk.  160. 

If  a  son  and  heir  apparent  persuades  his  father  not  to  make  a  Pr.  Ch.  4.      ' 
\vill  which  he  intended  to  make,  and  which  was  to  contain  pro-  Chamberlain's 
visions  for  his  younger  children,  promising  to  do  for  them  him-  "*^'  "™^ 
self;  this  is  such  a  fraud,  for  which  equity  will  decree  the  heir  Uecrced. 
to  give  them  such  provisions  himself. 

So,  where  tenant  in  tail  is  prevented  by  the  issue  in  tail  from  Pr.  C  h.  5, 
suffering  a  recovery  in  order  to  provide  for  younger  children,  by  Jr^^f*^'^  ^' 
his  promising  to  do  for  them  himself,  equity*  will  compel  him  to  ,j  Vcs'618. 
do  it  after  his  father's  death.  supra. 

If  a  mother  having  a  right  to  dower,  to  encourage  a  marriage  a  Vcrn.  1^^.- 
of  her  son  to  A,  D.  releases  her  dower,  and  the  release  is  shewn 
to  the  wife  and  her  relations,  it  shall  bind  the  mother,  though 
the  release  was  obtained  by  {a)  a  fraudulent  suggestion.  (a)  That  a 

release  shall 
l)e  avoided  in  equity  whenever  there  is  supprcsiio  veri  or  suggesiio/aliu    Vem.  19,  20.  31,  j«, 

II  Where  in  order  to  induce  the  father  of  a  young  lady  to  con-  Neville  v.  Wil- 
«ent  to  her  marriage,  a  creditor  suppressed  the  fact  of  his  debt  kinson,  i  Br. 
and  the  marriage  was  had,  he  was  not  permitted  to  set  up  the  S      i^^'A^?* 
debt  even  against  the  husband,  in  whose  favour,  and  at  whose  biacv.Dalbiac 
instance,  he  nad  made  the  suppression.il  16  Ves.  116. 

If  a  man  charges  lands  in  D.  with  a  portion  for  a  daughter  by  Vem.  219. 
a  first  venter,  and  then  marries,  and  settles  part  of  those  lands  Reeve  v. 
for  the  jointure  of  a  second  wife,  who  has  no  notice  of  the  *^^^®* 
charge,  and  A.  believing  that  the  portion  would  take  place  of 
the  jointure,  by  will  gives  other  lands  in  lieu  thereof,  and  the 
wife  combines  with  her  son,  who  is  heir  to  A,y  to  defeat  his  set- 
tlement and   provision  on   the  daughter,    by  adhering    to  her 
jointure,  and  insisting  that  the  provision  on  the  daughter  was 
voluntary  and  fraudulent  as  to  her ;  and  that  therefore  she  was 
not  bound  to  accept  of  the  devise ;  the  daughter  will  be  relieved 
in  equity. 

A  widow  makes  a  (b)  deed  of  settlement  of  her  estate,  and  2  Ch.  Rep.  81. 
marries  a  second  husband,  who  was  not  privy  to   such  settle-  JJ^^^^^^  ^• 
ment ;  and  it  appearing  to  the  court,  that  it  was  in  confidence  (^?So^!^Jj,  - 
of  her  having  such  estate,  that  the  husband  married  her,  the  the  intended 
court  set  aside  the  deed  as  fraudulent.  wife,  the 

day  before  her 
marriage,  entered  privately  into  a  recognizance  to  her  brother ;  it  was  decreed  to  be  delivered 
up.  a  Ch.  Rep.  79.  —  But,  where  a  convej-ance  or  settlement  shall  be  said  to  be  fraudulent, 
and  in  derogation  of  the  rights  of  marriage,  vide  a  Vem.  17.  and  tit.  Marriage  and  Divorce, 
D.  3.  and  Gale  v.  Lindo,  i  Vern.  475. 

But,  where  a  widow,  before  her  marriage  with  a  second  hus-  Vem.  408. 
band,  assigned  over  the  greatest  part  of  her  estate  to  trustees,  in  Hunt  v. 
trust  for  children  by  her  former  husband  ;  though  it  was  insisted,  ^^^"^ws. 
that  this  was  without  the  privity  of  the  husband,  and  done  with 
a  design  to  cheat  him,  yet  the  court  thought  that  a  widow  may 
thus  provide  for  her  children  before  she  puts  herself  under  the 
power  of  a  husband ;  and  it  being  proved  that  8000/.  was  thus 

settled. 
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a  Vtrh.  ^r. 
Child  V.  Dan- 
bridge. 


settled,  and  that  the  husband  had  suppressed  the  deed,  he  was 
decreed  to  pay  the  whole  money,  without  directing  any  account. 

A.  failing  in  his  trade  compounded  with  his  creditors  at  so 
much  in  the  pound,  to  be  paid  at  the  time  therein  mentioned ; 
and  he  having  failed  in  j)ayment  at  the  precise  time,  some  of  the 
creditors  refused  to  stand  to  the  agreement,  of  which,  being  un- 
der hand  and  seal,  he  brought  his  bill  to  compel  a  performance. 
But  it  appearing  in  the  cause  that  A.,  to  draw  in  the  rest  of  the 
creditors,  had  made  an  under-hand  agreement  with  some  of  them, 
who  were  seemingly  to  accept  of  the  composition,  to  pay  them 
their  whole  debts,  which  was  a  fraud  and  deceit  up6n  the  rest 
of  the  creditors,  the  court  would  not  decree  the  agreement,  nor 
relieve  the  plaintiff,  but  dismissed  the  bill. 

So,  where  A,  being  entrusted  by  B,  to  receive  interest  on  tal- 
lies, receives  the  principal  and  fails,  and  afterwards  compounds 
with  his  creditors,  but  B.  would  not  come  in,  without  having  a 
greater  composition,  which  A,  agrees  to  give,  and  A,  brought 
his  bill  to  be  relieved  against  this  under-hand  agreement ;  the 
court  refused  to  give  him  any  relief,  he  having  been  guilty  of  a 
breach  of  trust,  and  also  a  party  to  the  fraud. 
Middleton  v.         [Where,  with  the  consent  of  the  wife  and  her  trustees,  and  in 

IJord  Onslow,    order  to  a  composition  with  the  husband's  creditors,  the  court  of 

I  P.  Wms.  - 

768.    See  too 

Spurrett  v. 

Spiller, 

I  Atk.  105. 

S.P. 


a  Vern.  60*. 
Small  V. 
Brackley. 


Cockshott  V. 
Bennett, 
aT.R.  763. 


Chancery  ordered  part  of  the  wife's  fortune  to  be  paid  to  the 
creditors  consenting  to  accept  such  composition,  and  to  dis- 
charge the  husband  of  the  debts ;  and  some  of  the  creditors,  upon 
executing  the  deed  of  composition,  took  private  securities,  post- 
dated, for  part  of  their  debts,  besides  their  share  with  the  other 
creditors  ;  such  securities  were  set  aside^  as  a  fraud  on  the  wifi , 
the  trustees,  and  the  court. 

So,  too,  at  law ;  where  all  the  creditors  of  an  insolvent  con- 
sented to  accept  a  composition  upon  an  assigiMneot  of  liis  efiects 
by  a  deed  of  trust  to  which  they  were  all  fMurties,  and  one  of 
them,  before  he  executed,  obtained  from  the  insolvent  a  promis- 
sory note  for  the  residue  of  his  demand,  by  refusii^  to  execute 
till  such  note  was  made ;  the  note  was  adjudged  void,  iis  a  fraud 
on  the  rest  of  the  creditors,  and  therefore  incapable  of  being  ra- 
tified or  revived  by  a  subsequent  promise. 

Upon  the  same  principle  where  A.  agreed  to  give  B,  a  certain  * 
«um  for  goods  in  advancement  of  C,  it  was  holden  that  a  secret 
agreement  between  B,  and  C.  that  the  latter  should  pay  a  further 
sum,  was  void  as  a  fraud  upon^.,  and  that  B.  could  not  recover 
such  further  sum  against  A."] 

If  a  security  be  obtained  from  a  person  by  fraud  and  practice, 
upon  a  pretence  of  a  demand  that  is  fictitious,  it  will  be  relieved 
against  in  equity. 

by  a  gross  fraud,  and  it  was  relieved  against  with  costs  to  be  ascertained  by  the  party's  own 
oath.  - — —  Where  a  policy  of  insurance  for  insuring  a  life  was  gained  by  fraud,  and  set  aside 

with  costs  both  at  law  and  in  equity,     a  Vern.  206. Where  a  weak  man  was  prevailed 

upon  by  two  of  his  relations  to  give  a  bond  to  one  of  them,  to  settle  his  estate  to  the  use  of 
himself  in  tail  male,  remainder  to  his  two  brothers  successively  in  tail  male,  and  he  after- 
wards marrying,  was  relieved  against  the  bond,  a  Vern.  189.  [Where  advantage  has  been 
taken  of  the  weakness  of  parties,  and  conveyances  therefore  set  aside,  see  White  v.  Small, 
2  Ch.  Ca.  103.  Clai-kson  v.  Hanway,  a  P.  Wms.  203.  Bennet  v.  Vade,  2  Atk.  324.  Evans 
V.  Blood,  4  Br.  P.  C.  557.    Bridgeman  v.  Green,  %  Ves.  627.    Filmcr  v,  Gott,  7  Br.P.C.  70.I 

As, 


Jackson  v. 
Duchaire, 
3T.E.551. 


a  Vern.  123., 
where  a  bill 
of  exchange 
was  obtained 
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As,  where  A.  having,  by  the  means  of  an  attorney,  prevailed  %  Vern.  307. 
on  E,y  a  woman,  to  levy  a  fine  of  some  houses,  and  to  execute  a 
deed  leading  the  uses  thereof  to  A.  and  his  heirs ;  it  was  proved 
that  she,  at  the  time  of  levying  the  fine,  declared  she  must  make 
use  of  some  friend's  name  in  trust ;  and  afterwards  by  will  de- 
clared she  had  levicxl  such  fine  only  in  trust,  and  the  better  to 
enable  her  to  dispose  of  the  estate,  and  thereby  devised  it  to  J.  S, 
and  his  heirs,  subject  to  the  payment  of  her  debts ;  although  A. 
proved  a  great  familiarity  and  friendship  between  them,  and  that 
she  had  declared  he  should  have  her  estate ;  yet  it  was  decreed, 
not  only  that  the  estate  should  be  liable  to  the  creditor's  debts, 
but  that  A.  should  convey  the  estate  to  the  devisee  and  his  heirs. 

So,  where  A>  being  to  procure  1 000/.  for  i?.,  borrows  it,  and  Smith  r. 
pays  D,  only  300/.  and  takes  other  300/.  himself,  and  the  remain-  I'Oa^^P«•.C^. 
ing  400/.  in  goods,  which  prove  worth  little  or  nothing;  and   s°c.  ^"***^^ 
for  securing  the  whole,  both  gave  a  recognizance ;  yet  that  be- 
ing sued   against  B,  he  brought  his  bill,  and  had  a  perpetual 
injunction  against  the  recognizance  on  payment  of  300/.  only 
and  interest,  by  reason  of  some  circumstances  of  fraud ;  it  ap« 
pearing  to  be  a  contrivance  between  A,  and  the  lender  to  charge 
/?.  with  the  whole. 

Where  a  purchase  was  obtained  from  a  man  .almost  in  his  Vern.  ao6.  riAr 
dotage,  at  a  great  under-value,  who  was  persuade<l  by  the  per-  Pj'-Cni.  76., 
sons  that  treated  with  him  that  they  could  help  him  to  a  great  circnnistances 
match,  and  told  him,  that  to  qualify  himself  for  the  lady,  it  was  of  a  fraud  the 
necessary  he  should  convert  all  his  lands  into  money,  and  they  Court  of 
treated  for  the  purchase  in  a  person's  name  who  knew  nothing  Chancery  re- 
of  the  matter;  for  these  circumstances  of  fraud  the  purchase  was  the^ereement 
set  aside.  of  a  feme  co- 
vert into  execution. Where  a  purchase  at  a  ^eat  under-value,  obtained  from  a  person 

who  some  time  after  became  a  lunatick,  was  set  aside  for  a  fraud,     a  Vern.  678. 

Where  an   agreement  for  a  purchase  was  obtained  from  a  a  Vern.  63a. 

woman  of  ninety  years  of  age,  and  several  suspicious  circum-  Gj-een  v. 

stances  appeared,  the  court  would  neither  decree  it  to  be  carried  .,       '    ^^ 
*'.  '   .  11.  1  111-  1  the  case  ot 

mto  execution  agamst  the  heir  at  law,  nor  to  be  delivered  up  on  Savage  v. 

a  cross-bill  for  that  purpose,  but  left  the  parties  to  their  remedy  Taylor,  Cas. 
at  law.  temp.  Talb. 

234.  where  the 
court  followed  the  same  middle  line  of  conduct.] 

[The  Duke  and  Duchess  of  Cleveland,  being  about  to  send  Osmond  v. 
Lord  SouiJiawjJton,  their  eldest  son,  to  travel,  employed  one  Os-  Fitzroy,  and 
jnond  as  a  servant  to  attend  uj)on  the  young  lord,  then  an  infant  ^  p"((T^* 
of  about  seventeen,  and  (as  by  the  answer  of  Osmond  h  was  ad-  i^^*  ingiVin* 
mitted)  to  prevent  his  being  imposed  upon.     Afterwards  on  the  judgment  in 
Lord  Southampton^  returning  from  abroad,   Osmond  was  con-  ^^^^  ^^^e.  Sir 
tinned  in  his  service,  and,   when  his  lordship  was  about  twenty-  «  ^f^-^      **^ 
seven  years  of  age,  prevailed  on  him  to  enter  into  a  bond  for  the  man  gives  a 
payment  of  1000/.  to  him  the  said  Osmond,     The  bond  was  pre-  bond,  if  there 
pared  by  Osmond,  and  kept  secret  from  the  duke  and  duchess,  j^^  no  fraud  or 
There  were  also  some  proofs  of  the  weak  capacity  of  the  young  in^the  obtain^^ 
lord,  and  that  at  that  time  he  was  unable  to  raise  money  to  pay  ing  of  it,  equity 

off 
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will  not  set  off  the  bond.  Under  all  these  circumstances  the  court  thought 
aside  the  bond  the  bond  fraudulently  obtained,  and  relieved  against  it. 

weakness  of  the  obligor,  if  he  be  compos  mentis;  neither  will  this  court  measure  the  size  of 
people's  understandings  or  incapacities,  there  being  no  such  thing  as  an  equitable  incapacity, 
where  there  is  a  legal  capacity."  But  in  Griffin  v.  Deveuille,  Lord  Thurlow  observed,  that 
in  almost  every  case  upon  this  subject,  a  principal  ingredient  was  a  degree  of  weakness  short 
oi  legal  incapaciti/ ;  and  that  in  this  very  case  of  Osmond  v.  Fitzroy,  no  relief  probably  would 
have  been  given,  if  the  court  had  not  considered  Lord  Southampton  as  more  liable  to  impo- 
sition than  the  generality  of  mankind.     Cox's  note,  3  P.  Wms.  130. 

Bosanquet  v.  A  court  of  equity  will  relieve  against  an  unequal  contract  en- 
Dashwood,       tered  into  by  a  person  in  embarrassed  circumstances;  for  to 

Ca.  temp.  ^^^jj  oneself  of  the  distresses  of  another  carries  somewhat  of  fraud 
lalb.  30. 

Proof  V.  init- 

.^incs,  id.  iii.    Heathcote  v.  Paignon,  a  Br.  Ch.  Rep.  167.    See  3  Wooddes.  457. 

Duke  Hamil-         It  will  relieve,  too,   where  there  is  a  manifest  inequality  be- 

ton  v.  Mohun,  tween  parties  arising  from  the  relation  in  which   they  stand  to 

'  ^     S\  ^^^^  other.     Such   is  the  relation  of  guardian  and  ward ;  and 

V.  Hylton  therefore  a  court  of  equity  will  not  allow  any  gift   or  release 

aVes.547.  to  a  guardian  from  his  ward  on  bis  coming  of  age,  or  give  va- 

Griffin  V.  De  lidity  to  any  contract  the  terms  of  which  are  not  perfectly  fair 

w    dd  ^"^  equal,  made  by  persons  in  that  situation,  or  between  whom 

App.  16.  ^  similar  confidence  hath  existed.     Such  also  is  the  relation  of 

(a)Glissenv.  parent   and    child  (a),  attorney  and  client  (Z>),  and    steward  or 

Okeden,  agent  and  his  principal,  {c) 

and  3  Br.  P.  C.  560.  Cocking  v.  Pratt,  i  Ves.  400.  Hawes  v.  Wyatt,  3  Br.  Ch.  Rep.  T56. 
(b)  Proof  V.  Hines,  Ca.  temp.  Talb.  iii.  Walmsley  v.  Booth,  a  Atk.  15.  Oldham  v.  Hand, 
a  Ves.  a59.  Welles  v.  Middleton,  printed  cases  in  the  House  of  Lords,  1785.  Newman  v. 
Payne,  a  Ves.  jun.  199.  and  4  Br.  Ch.  Rep.  350.  (c)  Cray  v.  Mansfield,  i  Ves.  381.  Gart- 
side  V.  Isherwood,  i  Br.  Ch.  Rep.  558.  Fox  v.  Mackrcth,  a  Br.  Ch.  Rep.  400.  Crow  v. 
Ballard,  4  Br,  Ch.  Rep.  117.    Lord  Hardwicke  v.  Vernon,  4  Ves.  411.     14  Ves.  504. 

Berney  V.  Pitt,  For  the  same  reason  a  court  of  equity  will  relieve  against 
a  Vern.  14.  bargains  with  heirs  apparent,  or  persons  in  remainder,  for  their 
^"°"^Vv^'-'''   expectations  :  so  likewise,  with  sailors  for  their  prize-money,  {d) 

man  v.  Beake,  w:^  lai.  Cole  v.  Gibbons,  3  P.  Wms.  a9o.  Earl  of  Chesterfield  v.  Jansen, 
I  Atk.  34a.  351.  and  a  Ves.  144.  155.  Barnardiston  v.  Lingood,  a  Atk.  133.  Gwvnne  v. 
Heaton,  i  Br.  Ch.  Rep.  i.  (<f)  Baldwin  v.  Rochford,  i  WiU.  aa9.  Taylor  v.  Rochford,  a  Ves. 
a8i.    Howe  v.  Welclon,  irf.  516. 

Law  V.  Law,  Upon  principles  of  publick  policy,  a  court  of  equity  treats  as 
Ca.  temp.  fraudulent  all  agreements  for  the  purchase  of  publick  offices, 
'^P^W^^*  ^"^  even  though  such  offices  should  not  be  within  the  statute  of 
Hannin'^on  V.  5  &  ^  Edw.  6.  Agreements  of  this  kind  are  indeed  considered 
Du  Chastel,  in  the  same  light  in  a  court  of  law.] 
I  Br.  Ch.  Rep. 

124.  Morris  v.  M'CuUoch,  Ambl.  43a.  Garforth  v.  Fearon,  i  H.  Bl.  327.  Parsons  v.  Free- 
man, Id.  332. 
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(C)  Of  fraudulent  Conveyances  to  defeat  Creditors 
and  Purchasers  within  the  13  Eliz,  c.  5.  & 
27  Eliz.  c.  4. 

TT  seems  by  the  common  law,  if  a  man  had  right  and  title  to  a  ^  Co.  83. 

thing,  or  a  just  debt  owing  to  him,  ho  might  avoid  any  fraudu-  Moore,  638* 
lent  conveyance  made  to  deceive  him  of  that  right  or  debt ;  as,  J?>'^^».*95- 
if  a  man  had  a  right  to  goods,  and  he  that  had  them,  sold  29*0.0!"/^'"* 
them  by  covin  in  a  market-overt,  to  alter  the  property  of  them  ;  Lane,  105. 
or  if  one  passed  away  goods  to  deceive  a  creditor;  these  acts  Cr.El.  444. 
might  have  been  set  aside.     But,  if  the  gift  were  precedent  to  t|^^  pnnci- 
the  right  or  debt,  there  was  no  way  in  such  case  to  set  aside  the  of^e^ommon 
conveyance.  law,  as  now 

universally 
known  and  understood,  are  so  strong  against  fraud  in  every  shape,  that  the  common  law 
would  have  attained  every  end  proposed  by  the  statutes  of  13  El.  c.  5.  and  ^^  El.  c.4.  Per 
Lord  Mnnsfieldy  Cowp.434.]  ||  And  it  has  been  said,  that  a  deed  cannot  be  fraudulent,  unless 
it  is  fraudulent  both  at  law  and  in  equity,  that  the  question  of  fraud  is  the  same  in  the  one 
court  and  in  the  other.  But  to  this  doctnne  Lord  Eldon  does  not  agree;  for  the  clear  doctrine 
of  Lord  Hardwicke  and  all  his  predecessors  was,  that  there  are  many  instances  of  fraud,  that 
will  affect  insuuments  in  equity,  of  which  the  law  cannot  take  notice,     i  V.  &  B.  98.II 

But  now  by  the  13  Eliz.  c.  5.  "  for  the  avoiding  and  abolish-  ||Made  per- 
"  ing  of  feigned,  covenous  and  fraudulent  feoffments,  gifts,  petual  by 
"  grants,  alienations,  conveyances,  bonds,  suits,  judgments,  and  ^9^1-  c.j.U 
<*  executions,  as  well  of  lands  and  tenements  as  of  goods  and 
"  chattels,  more  commonly  used  and  practised  in  these  days 
**  than  hath  been  seen  or  heard  of  heretofore;  which  feoflf- 
"  ments,  gifts,  grants,  alienations,  conveyances,  bonds,  suits, 
"  judgments,  and  executions,  have  been  and  are  devised  and 
•*  contrived  of  malice,  fraud,  covin,  collusion,  or  guile,  to  the 
•*  end,  purpose,  and  intent  to  delay,  hinder,  or  defraud  credi- 
**  tors  and  others  of  their  just  and  lawful  actions,  suits,  debts, 
«*  accounts,  damages,  penalties,  forfeitures,  heriots,  mortuaries, 
"  and  reliefs,  not  only  to  the  let  or  hindrance  of  the  due  course 
<*  and  execution  of  law  and  justice,  but  also  to  the  overthrow  of 
"  all  true  and  plain  dealing,  bargaining  and  chevisance  between 
"  man  and  man,  without  the  which  no  commonwealth  or  civil 
<*  society  can  be  maintained  or  continued  : 

"  It  is  therefore  declared^  ordained,  and  enacted,  that  all  and 
"  every  feoffment,  gift,  grant,  alienation,  bargain,  and  convey- 
"  ance  of  lands,  tenements,  hereditaments,  goods,  and  chattels, 
or  of  any  of  them,  or  of  any  lease,  rent,  common,  or  other 
profit  or  charge  out  of  the  same  lands,  tenements,  heredita- 
ments, goods,  and  chattels,  or  any  of  them,  by  writing  or 
"  otherwise,  and  all  and  every  bond,  suit,  judgment,  and  exe- 
cution at  any  time  had  or  made  sithence  the  beginning  of  the 
queen's  majesty's  reign  that  now  is,  or  at  any  time  hereafter 
*'  to  be  had  or  made  to  or  for  any  intent  or  purpose  before  de- 
**  dared  and  expressed,  shall  be  from  henceforth  deemed  and 
"  taken  (only  as  against  that  person  or  persons,  his  or  their  heirs, 
<*  successors,  executors,  administrators,  and  assigns,  and  every 
"  of  them,  whose  actions,  suits,  debts,  accounts,  damages,  penai- 
"  ties,  forfeitures,  heriots,  mortuaries,  and  reliefs,  by  such  guile- 

^  ful. 
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*<  ful,  covinous,  or  fraudulent  devices  and  practices,  as  is  aforc- 
"  said,  are,  shall,  or  might  be  in  anywise  disturbed,  hindered, 
"  delayed,  or  defrauded,)  to  be  clearly  and  utterly  void,  frustrate, 
<*  and  of  none  effect ;  any  pretence,  colour,  fained  consideration, 
**  expressing  of  use,  or  any  other  matter  or  thing  to  the  contrary 
"  notwithstanding." 

§  5.  "  Provided  that  this  act,  or  any  thing  therein  contained, 
"  shall  not  extend  to  any  estate  or  interest  in  lands,  tenements, 
«  hereditaments,  leases,  rents,  commons,  profits,  goods,  or  chat- 
**  tels,  had,  made,  conveyed,  or  assured,  or  hereafter  to  be  had, 
<<  made,  conveyed,  or  assured,  which  estate  or  interest  is  or  shall 
"  be  upon  good  consideration  and  bond  fide  lawfully  conveyed  or 
*<  assured  to  any  person  or  persons,  or  bodies  po  ick  or  corpo- 
<«  rate,  not  having  at  the  time  of  such  conveyance,  or  assurance 
«  to  them  made,  any  manner  of  notice  or  knowledge  of  such 
"  covin,  fraud,  or  collusion,  as  is  aforesaid." 
Made  per-  And  by  the  27  Eliz.  c.  4.     "  Forasmuch   as   not  only  the 

petiml  by  a  queen's  most  excellent  majesty,  but  also  divers  of  her  high- 

39 El.  c.  18.  ,j  j^^gg>  good  and  loving  subjects,  and  bodies  politick  and  cor- 
<<  porate,  after  conveyances  obtained  or  to  be  obtained,  and 
<«  purchased  macTe  or  to  be  made  ofTands,  tenements,  leases, 
<«  estates,  and  hereditaments  for  money  or  other  cood  consider- 
«  ations,  may  have,  incur,  and  reccFve  great  lossaflll  prejudice 
«  by  reason  of  fraudulent  and  covinous  conveyances,  estates, 
«  gifts,  grants,  charges,  and  limitations  of  uses  heretofore  made, 
«  or  hereafter  to  be  made,  of,  in,  or  out  of  lands,  tenements,  or 
<«  hereditaments  so  purchased  or  to  be  purchased,  which  saiil 
"  gifts,  grants,  charges,  estates,  uses,  and  conveyances  were  or 
«  hereafter  shall  be  meant  or  intended  by  the  parties  that  so 
««  make  the  same  to  be  fraudulent  and  covinous,  of  purpose  and 
"  intent  to  deceive  such  as  have  purchased  or  shall  purchase  the 
<<  same;  or  else  by  the  secret  intent  of  the  parties  the  same  be 
«  to  their  own  proper  use,  and  at  their  free  disposition,  coloured 
•*  nevertheless  by  a  fained  countenance  and  sliew  of  words  and 
•*  sentences,  as  though  the  same  were  made  bond  Jide^  for  good 
**  causes,  and  upon  just  and  lawful  considerations: 

}  2.  "  For  remedy  of  which  inconveniencies  and  fortheavoid- 
*  "  ing  of  such  fraudulent,  fained,    and  covinous  conveyances, 

<*  gifts,  grants,  charges,  uses,  and  estates,  and  for  the  maintcn- 
**  ance  of  upright  and  just  deahng  in  the  purchasing  of  lands, 
"  tenements,  and  hereditaments,  it  is  ordained  and  enacted, 
"  That  all  and  every  conveyance,  grant,  charge,  lease,  estate, 
*^  incumbrance,  and  limitation  of  use  or  uses,  of,  in,  or  out  of 
"any  lands,  tenements,  or  other  hereditaments  whatsoever,  had 
**  or  made  any  time  heretofore  sithence  the  beginning  of  the 
**  queen's  majesty's  reign  that  now  is,  or  at  any  time  hereafter 
"  to  be  had  or  made,  lor  the  intent  and  of  purpose  to  defraud 
**  and  deceive  such  person  or  persons,  bodies  politick  or  corpcK 
*'  rate,  as  have  purchased,  or  shall  afterwards  purchase  in  fee- 
"  simple,  fee-tail,  for  life,  livci:,  or  years,  the  same  lands,  Xene- 
**  ments  and  hereditaments,  or  any  part  or  parcel  thereof  so 
"  formerly  conveyed,  granted,  leased,  charged,  incumbered,  or 
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limited  in  use,  or  to  defraud  and  deceive  such  as  have,  or  shall' 
**  purchase  any  rent,  profit,  or  commodity,  in  or  out  of  the 
"  same,  or  any  part  thereof,  shall  be  deemed  and  taken  only  as 
"  against  that  person  and  persons,  bodies  politick  and  corporate, 
"  his  and  iheir  heirs,  successors,  executors,  administrators,  and 
•*  assigns,  and  against  all  and  every  other  person  and  persons 
"  lawfully  having  or  claiming,  by,  from,  or  under  them,  or  any 
**  of  them,  which  have  purchased,  or  shall  hereafter  so  purchase 
*<  for  money,  or  other  good  consideration,  the  same  lands,  tcnc- 
**  ments,  or  hereditaments,  or  other  part  or  parcel  thereof,  or 
**  any  rent,  profit,  or  commodity,  in  or  out  of  the  same,  to  be 
"  utterly  void,  frustrate,  and  of  none  effect;  any  pretence, 
"  colour,  fained  consitleration,  or  expressing  of  any  use  or  uses 
'*  to  the  contrary  notwithstanding. 

§  3.  "  Provided  that  this  act,  or  any  thing  therein  contained, 
"  shall  not  extend  or  be  construed  to  impeach,  defeat,  make 
*'  void,  or  frustrate  any  conveyance,  assignment  of  lease,  as- 
"  surance,  grant,  charge,  lease,  Cbtate,  interest,  or  limitation 
**  of  use  or  uses  of,  in,  to,  or  out  of  any  lands,  tenements,  or 
*<  hereditaments  heretofore  at  any  time  had  or  made,  or  here- 
"  after  to  be  had  or  made  upon  or  for  good  consideration,  and 
"  hondjlde,  to  any  person  or  persons,  bodies  politick  or  corpo- 
"  rate;  any  thing  before  mentioned  to  the  contrary  hereof 
"  notwithstanding." 

And  by  §  4.  it  is  further  enacted,  "  That  if  any  person  or 
"  persons  have  heretofore  sitlience  the  beginning  of  the  queen's 
"  majesty^s  reign,  that  now  is,  made  or  hereafter  shall  make 
"  any  conveyance,  gift,  grant,  demise,  charge,  limitation  of 
"  use  or  uses,  or  assurance  of,  in,  or  out  of  any  lands,  te- 
"  nements,  or  hereditaments,  with  any  cLiuse,  provision,  ar- 
"  tide,  or  condition  of  revocation,  determination,  or  alteration, 
"  at  his  or  their  will  or  pleasure,  of  such  conveyances,  assur- 
«  ance,  grants  limitations  of  uses,  or  estates  of,  in,  or  out  of 
**  the  said  lands,  tenements,  or  hereditaments,  or  of,  in,  or  out  of 
<*  any  part  or  parcel  of  them  contained  or  mentioned  in  any 
*'  writing,  deed,  or  indenture  of  such  assurance,  conveyance, 
"  grant,  or  gift,  and  after  such  conveyance,  grant,  gift,  de- 
**  mise,  charge,  limitation  of  uses,  or  assurance  so  made  or 
"  had,  shall  or  do  bargain,  sell,  demise,  grant,  convey,  or 
<*  charge  the  same  lands,  tenements,  or  hereditaments,  or  any 
"  part  or  parcel  thereof,  to  any  person  or  persons,  bodies  po- 
"  litick  or  corporate,  for  money  or  other  good  consideration  paid 
"  or  given,  (the  said  first  conveyance,  assurance,  gift,  grant, 
"  demise,  charge,  or  limitation,  not  by  him  or  them  revoked, 
**  made  void,  or  altered,  according  to  the  power  and  authority 
**  reserved  or  expressed  unto  him  or  them,  in  and  by  the  said 
**  secret  conveyance,  assurance,  gift,  or  grant,)  that  then  the 
**  said  former  conveyance,  assurance,  gift,  demise,  and  grant, 
"  as  touching  the  said  lands,  tenement^,  and  hereditaments 
^*  so  after  bargained,  sold,  conveyed,  demised,  or  charged 
'*  against   the  taid  bargaineesj  vendees,  k:>5eeb,  grantees,  and 
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**  every  of  them,  their  heirs,  successors,  executors,  and  as- 
**  signs,  and  against  all  and  every  person  and  persons  which 
*'  have,  shall,  or  may  lawfully  claim  any  thing  by,  from,  or 
*^  under  them,  or  any  of  them,  ^hall  be  deemed,  taken,  and 
**  adjuclged  to  be  void,  frustrate,  and  of  none  effect,  by  virtue 
•*  and  force  of  this  present  act.  Provided  nevertheless.  That 
**  no  lawful  mortgage  made,  or  to  be  made,  bondjide^  and  with- 
**  out  fraud  or  covin,  upon  good  consideration,  shall  be  im- 
*'  peached  or  impaired  by  force  of  this  act,  but  shall  stand  in 
"  the  like  force  and  effect  as  the  same  should  have  done  if  this 
"  act  had  never  been  had  nor  made.'* 

[Although  the  statute  of  13  Eliz.  c.  5.  subjects  the  parties  to 
the  frauds,  which  it  provides  against,  to  certain  penalties,  and 
therefore,  it  should  seem,  ought  to  be  construed  strictly ;  yet  Lord 
Mansfield  observed,  that  the  statutes  of  13  &  27  El.  cannot  re- 
ceive too  liberal  a  construction,  or  be  too  much  extended  in  sup- 
pression of  fraud.] 

In  the  construction  of  these  statutes  the  following  opinions 
have  been  holden  : 

That  where  in  B,fomi€don  the  tenant  pleaded  non-tenure  upon 
which  they  were  at  issue ;  and  it  was  found,  that  before  the 
writ  purchased,  the  tenant  enfeoffed  divers  persons,  with  an  in- 
tent to  defraud  him  who  had  cause  of  action  to  the  lands,  and 
that  notwithstanding  the  feoffor  took  the  profits ;  on  this  verdict 
it  was  adjudged  for  the  demandant,  viz.  ^'  that  by  the  13  Eliz. 
•*  c.  5.  the  feoffment  was  void  against  him." 

A,  being  indebted  to  B,  in  400/.  and  to  C.  in  200/.,  C.  brings 
debt  against  him,  and  pending  the  writ.  A,  being  possessed  of 
goods  and  chattels  to  the  value  of  300/.  makes  a  t^ecret  con- 
veyance of  them  all,  without  exception  to  B*  in  satisfaction  of 
his  debt,  but  notwithstanding  keeps  in  possession  of  them,  and 
sells  some  of  them ;  and  others  of  them,  being  sheep,  he  sets 
his  mark  on.  It  was  resolved  to  be  a  fraudulent  gift  and  sale 
within  the  13  Eliz.  c.  5. ;  for  though  such  a  sale  hatli  one  of  the 
qualifications  required  by  the  statute,  being  made  to  a  creditor 
for  his  just  debt,  and,  consequently,  on  a  valuable  consideration  ; 
yet  it  wants  the  other ;  for  the  owner's  continuing  in  possession 
is  a  fixed  and  undoubted  character  of  a  fraudulent  conveyance, 
because  the  possession  is  the  only  indicium  of  the  property  of  a 
chattel,  and  therefore  this  sale  is  not  made  hondjide.  And  as 
this  is  a  leading  resolution,  being  agreeable  to  the  rule  of  com- 
merce settled  by  the  statute,  so  it  is  highly  conformable  to  the 
most  exact  reason  and  equity ;  for  if  sucn  collusion  and  practice 
were  allowed  between  a  debtor  and  his  creditor,  as  it  would 
prove  injurious  to  other  creditors  of  the  same  debtor,  in  depriv- 
ing them  of  all  means  of  satisfying  themselves  by  the  stated  me- 
thods of  justice  ;  so  it  must  in  its  consequence  have  a  very  ill 
influence  on  commerce,  by  preventing  loans  of  money,  and 
other  confidences  of  that  nature,  which  are  so  necessary  for  the 
support  of  it,  since  no  man  would  lend  or  trust  another  with 
money  or  goods  upon  such  an  apparent  hazard  of  losing  them. 

So, 
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So,  where  yi.  being  indebted  to  five  several  persons  in  the  3C0.  8i. 
sums  of  20^.  each,  and  having  goods  to  the  value  of  20/.,  makes  Moore,  639. 
a  gift  of  them  to  one  of  the  five,  in  satisfaction  of  his  debt ; 
but  upon  this  secret  trust  bet*veen  them,  that  the  grantee,  in 
compassion  to  his  circumstances,  should  deal  favourably  with 
him  in  permitting  him,  or  some  other  for  him,  to  use  and  pos- 
sess the  said  goods,  paying  this  creditor  as  he  was  able  and 
could  afford  it,  the  said  debt  of  20/.,  it  was  resolved  to  be  a  frau- 
dulent conveyance  and  deed  of  sale. 

So,  if  A.  makes  a  bill  of  sale  of  all  his  goods  in  consideration  a  Ro.  Abr. 
of  blood  and  natural  affection  to  his  son,  or  one  of  his  relations,  779-    ^^'*"* 
it  is  a  void  conveyance  in  respect  to  creditors,  for  the  consider-  *^^*  ^ 
ations  of  blood,  Sf^,    which   are  made  the   motives  of  this  gift, 
are  esteemed    in  their  nature  inferior  to  valuable  considerations, 
which   are  necessarily  required  in  such  sales   by  13  £liz.  c.  5. 
And  this  seems  to  be  a  construction  suitable  to  tlie  strictest  rules 
of  equity;  for   if  considerations  of  blood   or  natural   affection 
were  allowed  to  be  of  equal  dignity  with,  or  to  come  under  the 
notion   of,  valuable  considerations  required  by  this  statute,  it 
would  be  in  the  power  of  any  debtor,  by  such  conveyances  of 
his  personal  estate  to   his  kindred,  to  build  a  family  upon  a 
conduct  to  his  creditors,  which  carries  in  it  all  the  stains  of  in- 
justice and  collusive  dealing.     Moreover,  there  is  a  strong  pre- 
sumption, that   such    sales  to  relations  are  constantly  attended 
with  a  secret  trust  and  personal  confidence  of  reconveying  part 
of  the  goods  to  the  vendor  for  his  subsistence;  so  that  they 
are  entirely  inconsistent  with  the  scheme  laid  down  by  the  statute, 
and  therefore  illegal  and  void. 

II A  testator  by  his  will  gave  6000/.  to  trustees  upon  trust  to  pay  Partridge  v. 
the  interest  to  S,  C,  for  her  life   for  her  separate  use,  and  after-  Gopp,Arabl. 
wards  to  pay  the  same  among  her  children.     S.  C.  filed  her  bill  596-  ^  ^      * 
against  the  testator's  widow  and  J.  S,  the  executors,  praying  to  '  '^* 
have  the  6000/.  secured.     In  1736  an  account  was  directed  to 
be  taken  of  the  personal  estate.    In  1745  J".  S,  the  executor  was, 
by  an  order  of  the  court,  committed  to  the  Fleet  prison,  for 
non-payment  into  the  bank  of  the  sum  of  3000/.,  part  of  the 
estate  of  the  testator  in  his  hands,  where  he  remained  till  his 
death  in  1750;  and  the  cause  was  revived  against  Gopp  and  Ed- 
wards, whom  J,  S.  had  made  his  executors.     On  the  4th  April 
1753  the  Master  reported  a  considerable  balance  due  from  the 
estate  of  tJ.  5.  to  that  of  the  testator;  and  it  having  been  dis- 
covered that  J,  S.  had  advanced  to  his  children  divers  sums  of 
money,  and  the  testator's  estate  proving  insufficient  to  pay  the 
legacies,  and  J.  S,  having  died  insolvent,  a  supplemental  bill  was 
filed  against  Gopp,  who  had  married  one  of  the  daughters  of 
J.  5.  since  deceased ;  Elizabeth  Edwards,  widow,  another  of  the 
daughters  since  deceased;  and  against  Sarah  and  Catharine,  un- 
married daughters  of  J.  S.,  for  a  discovery  of  the  money  so  ad- 
vanced, and  to  have  it  refunded.     Gopp  by  his  answer  admitted, 
that  J,  S.  had  given  him,  in  1744,  on  the  day  of  his  marriage, 
500Z.,  as  a  portion  with  his  wife,  which  he  said  was  in  pursuance 
VouIIL  qE  of 
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of  an  agreement  before  marriage.  The  otlier  married  daughter 
of  J,  S.  made  the  same  defence.  Sarah  and  Catharine  confessed^ 
that  in  1743  J,  S,  had  made  each  of  them  a  fi*ee  gift  of  500/.  for 
their  maintenance  and  subsistence  in  the  world.  And  they  all 
denied  knowledge  of  the  bad  circumstances  of  J,  S,  at  the  time 
he  advanced  the  money.  It  was  insisted  for  the  plaintiffs,  that 
these  were  fraudulent  gifts  within  the  13  Eliz.  c.  5.  For  the  de- 
fendants it  was  argued,  that  they  were  not  fraudulent,  because 
there  was  no  secret  trust,  and  they  might  be  considered  as  pay- 
ment of  debts  of  nature.  As  to  the  married  daughters,  Lord 
Northington  held,  there  was  a  good  consideration,  and  dismissed 
the  bill  as  to  tliem.  With  respect  to  the  other  children,  he  ob- 
served, it  had  struck  him  at  first  as  a  hardship  to  make  them  re- 
fund ;  especially,  as  such  a  gift  could  not  be  considered  as  a 
trust  for  the  giver.  But  on  consideration  he  thought  that  no 
man  has  such  a  power  over  his  own  property,  as  that  he  can 
tlispc^e  of  it  so  as  to  defeat  his  creditors,  unless  for  good  consider- 
ation and  bond  fide :  that  it  is  the  motive  of  the  giver,  not  the 
knowledge  of  the  accepter,  that  is  to  weigh :  that  the  statute 
extends  to  ail  cases,  except  where  there  is  good  consideration 
and  bona  fides ;  and  that  blood  had  been  held  not  to  be  a  good 
consideration :  that  an  alienation  cannot  be  made  bond  fide  and 
voluntarily,  where  a  man,  as  in  this  case,  is  largely  indebted  at 
the  time ;  for  every  man  ought  to  be  just  before  he  is  generous : 
that  he  had  no  doubt  but  that  the  voluntary  gift  proceeded  from 
affection  getting  the  better  of  justice ;  and  lastly,  that  it  was  done 
secretly  and  pendente  lite. 

The  Duke  of  Wharton  having,  upon  the  ground  that  the 
publick  good  was  advanced  by  the  encouragement  of  learning 
and  the  polite  arts,  and  iVom  being  pleasetl  with  the  attempts  of 
Dr.  Youngs  gi'anted  him  an  annuity  of  100/.,  and  afterwards  by 
indenture  reciting  that  there  was  an  nrrear  of  the  annuity,  and 
that  Dr.  Young  had,  at  the  Duke*s  request,  quitted  a  service  in 
the  family  of  the  Earl  of  Exete?;  and  thereby  lost  an  annuity, 
granted  him  a  farther  annuity  of  1 00/.,  and  charged  his  estate 
with  both  the  annuities  ;  Lord  Hard^jcicke  held  (as  against 
creditors)  that  the  advancement  of  learning,  though  a  good  in- 


a  Br,  Ch.  Rep.  ducemcnt,  was  not  a  valuable  consideration,  but  that  the  quit- 
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ting  of  Lord  Exeier^s  service  was  a  valuable  consideration,  and 
that  the  forbearance  to  sue  for  the  arrears  of  the  first  annuity 
was  also  a  valuable  consideration,  in  respect  whereof  it  ceased 
to  be  a  voluntary  grant. 


Hillv.Bp.of 

Exeter, 
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A,  seised  in  fee  of  an  advowson,  except  the  next  presentation, 
which  B.  had  under  the  same  title,  in  consideration  of  natural 
love  and  affection  conveyed  the  advowson  in  fee  to  his  son. 
Upon  a  vacancy,  C.  claiming  title  to  tlie  advowson,  contested 
the  next  presentation  against  B.  in  a  quare  impedit.  A,  B.  and  C 
entered  into  a  compromise  upon  the  terms  that  C  should  release 
his  claims  to  A,  and  B.  according  to  their  respective  interests, 
and  that  A,  should  convey  to  C  the  then  next  following  present- 
ation, 
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ation,  which  he  did.  It  wa«  holden,  that  the  grant  of  that  pre- 
sentation was  a  conveyance  for  a  vahiable  consuleralion,  and  was 
paramount  to  the  grant  made  to  the  son  of  yi.j| 

But,  if  n  person,  before  he  contracts  any  debts,  makes  a  vo-  Mod.  119. 
luntary  settlement  on  his  son  bomi  fide,  it  seems  that  tliis  is  not  ['Ventr.  194, 
within  the  statute  (a),  for  it  never  could  be  the  intent  of  the  act  jrJ,  R^^^ 
to  8et  aside  all  voluntary  settlements.     But,  if  the  gift  be  made  («)  «♦  if  there 
on  any  trust  cither  expressed  or  implied,  between   donor  and  be/'saitliLord 
donee,  it  is  within  the  statute;  for  all  acts  for  the  suppressing  of  ^tarduncke^ 
fraud  are  to  be  liberally  expounded.  conveyancT 

of  real  estate  or  chattel  interest  by  one  not  iiultbted  at  the  time,  thoui^h  he  afterwards  be- 
comes indebted,  if  that  voluntary  conveyance  was  for  a  child,  and  no  particular  Evidence  or 
badge  of  fraud  to  deceive  or  defraud  sulisequent  creditors,  that  will  be  good;  but  if  any  mark 
of  traud,  collusion,  or  intent  to  deceive  subsequent  creditors  appear,  tnat  will  make  it  void." 
Townsend  v.  Windham.  2  Ves.  11.  Russel  v.  Hammond,  i  Atk.  15.  Stileman  v.  Ashdown, 
%  Atk.  493.  However,  in  the  case  of  Jones  v.  Marsh,  Ca.  temp.  Talk  64.,  Lord  Taibot  de» 
clined  giving  any  opinion  how  far  a  family  settlement,  without  any  consideration,  would  be 
fraudulent  against  subsequent  creditors  though  the  party  was  not  indebteii  at  the  time;  and 
in  Hungerford  v.  Earle,  x  Veru.  a6i.  HiUchitUy  Lord  Commissioner,  held  such  settlement  to 
be  void.  It  is  observed,  however,  that  Lord  Taibot  was  not,  by  the  circumstances  of  the 
case  before  him,  called  upon  to  give  his  opinion ;  and  that  the  opinion  of  IliUchim  was  evi- 
dently influenced  by  the  provisions  of  the  settlement  not  having  been  pursued.  Fonbl.  Eq.  Tr. 
■xdT,.  note.  IJAnd  it  is  now  clearly  settled,  that  a  voluntary  settlement  in  favour  even  of 
strangers  by  one  uot  indebted  at  the  tinie^  that  b,  not  in  insolvent  circumstances ^  (for  a  single 
debt,  and,  as  it  would  seen),  the  running  debts  of  a  man  for  the  common  bills  for  his  house, 
will  not  do,)  and  meaning  no  fraud,  is  good  against  subsequent  creditors.  Stephens  v.  Olive, 
2  Br.  Ch.  Rep.  90.  Lush  v.  Wilkinson,  5  Ves.  384.  Kidney  v.  Coussmaker,  iz  Ves.  155^ 
and  Montague  v.  Sandwich,  there  cited.  Ilolloway  v.  Millard,  i  Madd.  414.  Battersbee  v. 
Farringtou,  i  Swanst.  106.  Walker  v.  Burroughs,  1  Atk.  93.  East  India  Company  v. 
ClavelT,  Gilb.  Eq.Rep.  37.IJ 

And  therefore  if  the  jury  find  that  the  owner  continued  in  3  Co.  81. 
possession  of  his  goods  after  his  bill  of  sale  of  them,  this  is  an  Moore,  638. 
undoubted  badge  of  a  fraudulent  conveyance,  because  the  pos- 
session is  the  only  indichtm  of  the  property  of  a  chattel,  which  is 
a  thing  unfixed  and  transitory.  iSo,  there  are  other  marks  and 
characters  of  fraud,  as  a  general  conveyance  of  them  all  without 
any  exception  ;  for  it  is  hardly  to  be  presumed  that  a  man  will 
strip  himself  entirely  of  all  his  personal  property,  not  excepting  . 
his  bedding  and  wearing  apparel,  unless  there  were  some  secret 
correspondence  and  good  understanding  settled  between  him  and 
the  vendee  for  a  private  occupancy  of  all  or  some  part  of  the 
goods  for  his  support.  Also,  a  secret  manner  of  transacting 
such  bill  of  sale,  and  unusual  clauses  in  it,  as  that  it  is  made 
honestlV)  truly,  and  hondfidcy  are  marks  of  fraud  and  collusion  ; 
for  such  an  artful  and  forced  dress  and  appearance  give  a  sus- 
picion and  jealousy  of  some  defect  varnished  over  with  it. 

[^.  being  indebted,  by  settlement  before  marriage,  in   con- Cadogan  v. 
sideration  of  the  marriage,  and  of  1 0,000/.  the  wife's  fortune,  Kennet, 
(which  was  supposed  to  be  more  than  the  amount  of  his  debts  ^^^P*  -^^^^ 
at  that  time,)  conveys  all  his  real  estate  and  household  goods 
(his  real  estate  alone  not  being  thought  an  adequate  settlement) 
in  trust  for  himself  for  life,  remainder  to  his  wife  for  life,  re- 
mainder to  his  first  and  other  sons  in  strict  settlement :  the  wife 
being  a  ward  of  Chancer}',  the  settlement  was  approved  of  by  a 
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Master,  and  the  goods  enumerated  in  a  schedule.  A.,  after  the 
marriage,  continued  in  possession  of  the  goods ;  after  which  a 
creditor,  at  the  time  of  the  settlement,  having  obtained  judgment, 
took  them  in  execution,  whereupon  the  trustees  commenced 
an  action  against  him.  It  was  holden,  that  the  settlement  was 
good  against  creditors  ;  that  possession  was  no  circumstance  of 
fraud  in  this  case,  for  that  it  was  part  of  the  trust  that  the  goods 
should  continue  in  the  house.  But,  if  the  settlor  had  let  the 
house  and  furniture,  reserving  one  rent  for  the  house,  and  an- 
other for  the  furniture ;  or,  if  the  rent  could  be  apportioned,  the 
creditors  would  be  entitled  to  the  share  of  such  rent  reserved,  or 
to  such  apportionment  of  it  in  respect  of  the  goods.  And  there 
having  been  a  sale  of  part  in  this  case,  it  was  agreed,  that  the 
value  should  be  vested  in  the  funds  on  the  trusts  of  the  settle- 
ment, and  the  interest  during  ^.'s  life  paid  to  the  defendant. 
The  rest  of  the  goods  were  ordered  to  be  delivered  to  the  plaintiffs.] 

II  Where  pictures  and  other  property  at  Wendaver  Castle,  be- 
longing to  Lord  Arundely  were,  in  consideration  of  Lady  Artm- 
deVs  relinquishing  some  interests  under  a  settlement  in  favour  of 
Lord  Arundel,  assigned  to  trustees  for  the  separate  use  of  Lady 
Arundel,  and  they  continued  in  the  possession  of  Lord  Anindel 
without  any  inventory;  in  Enaction  against  the  sheriff  for  a 
false  return,  it  was  left  to  the  jury  whether  the  trust  deeds  were 
a  contrivance  to  defraud  Lord  ArundeVs  creditors;  or,  whether 
they  were  a  bond  ^fide  transaction  ;  and  a  verdict  being  found  in 
favour  of  the  transaction,  a  new  trial  was  granted,  in  order  to 
bring  that  point  more  distinctly  before  the  jury;  the  opinion  of 
the  court,  however,  evidently  being,  that  the  possession  of  the 
husband  being  consistent  with  the  object  of  the  deeds,  was  not 
of  itself  sufficient  to  annul  the  transaction,  so  as  to  render  the 
goods  liable  to  an  execution  at  the  suit  of  Lord  ArundePs  cre- 
ditors. The  jury,  upon  the  second  trial,  found  a  verdict  for 
the  creditor,  upon  which  application  was  made  for  an  injunc- 
tion, and  the  Lord  Chancellour  expressed  his  opinion  very  fully 
in  favour  of  the  general  nature  of  the  transaction,  and  directed 
a  trial  in  the  Court  of  Common  Pleas  for  the  purpose  of  settling 
the  question.  But  of  the  ultimate  event  of  the  case  there  is  no 
report. 

Where  a  person  assigned  his  effects  to  trustees,  and  the  son, 
in  order  to  accommodate  his  mother,  became  the  purchaser  of 
the  household  goods  at  a  fair  appraisement,  and  suffered  the 
greater  part  of  them  to  remain  in  the  house  with  his  mother, 
who  continued  to  reside  there,  and  take  lodgers  as  before;  it 
being  found  by  the  jury,  that  the  change  of  property  was  no- 
tonous,  and  that  the  assignment  was  not  executed  with  an  intent 
to  defeat  either  the  general  body  of  creditors,  or  any  particular 
creditor;  the  title  of  the  son  was  sustained  against  a  subsequent 
execution  by  a  creditor  of  the  father. 

Kjicri  facias  having  issued  against  v4.,  his  furniture  was  taken 
and  put  up  to  sale  by  the  sheriff,  and  B,  his  brother-in-law 
became  the  purchuicr,  and  a  bill  of  sale  was  made  out  to  B,  dated 

the 
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the  13th  of  Nov,  1798;  nevertheless  A.  was  permitted  by  B,  to 
continue  in  possession  of  the  goods^  in  order  that  he  might  be 
able  to  carry  on  his  business;  but,  being  soon  after  arrested  and 
committed  to  prison,  he  executed  a  bill  of  sale  of  the  same  goods, 
dated  the  nth  of  March  1799,  to  the  defendant,  to  whom  he 
was  indebted  in  the  sum  of  ist' 5s*  The  defendant,  having 
taken  possession  according  to  the  last  bill  of  sale,  received  a  no- 
tice from  B,  not  to  dispose  of  the  goods,  stating  his  prior  title. 
On  the  14th  of  March  the  landlord  of  the  premises  authorized 
the  defendant  to  distrain  for  12/.  105.  for  rent  due  from  A.  for 
two  quarters,  which  the  defendant  paid,  and  on  the  26th  of  the 
same  month  sold  the  goods  for  26L  145.  6d.  The  expences  ol' 
the  bill  of  sale  to  the  defendant,  of  keeping  possession,  and.  of 
the  auction,  added  to  the  rent  advanced  by  the  defendant, 
amounted  to  26/.  45.  8</.,  leaving  a  balance  in  the  hands  of  the 
defendant  of  9.9.  8^. ;  and  to  recover  the  produce  of  this  sale, 
after  deducting  the  amount  of  the  rent  paid  to  the  landlord, 
B.  brought  his  action ;  and  the  jury  being  directed  by  Lord 
Eldon  C.  J.  to  consider,  whether  the  plaintiff  had  purchased  the 
goods  for  the  purpose  of  defeating  any  execution  by  the  rest  of  the 
creditors  o£  A.,  were  of  opinion  that  the  purchase  was  not  made 
with  that  view,  and  gave  a  verdict  for  the  plaintiff.  A  motion  was 
made  to  set  aside  the  verdict,  on  the  ground,  that  the  first  bill  of 
sale,  not  being  followed  by  the  possession,  was,  according  to  the 
doctrine  of  Bamford  v.  Baron,  2  T.  R.  594.,  and  Edwards  v. 
Harben,  2  T.  R.  587.,  fraudulent;  buttha court  were  unanimous 
in  supporting  the  verdict.  And  Lord  Eldon  said,  that  the  plaintiff 
was  not  a  creditor  of  A.,  and  did  not  buy  the  goods  as  a  means  of 
satisfying  any  debt  of  his  own  ;  nor  indeed  could  he  so  do,  for  the 
sheriff  was  to  receive  the  money  produced  by  the  sale;  nor  was 
the  purchase  made  with  a  view  to  defeat  creditors,  but  out  of 
mere  kindness  to  AJ  to  whom  the  plaintiff  was  related  :  that  it 
seemed  to  him  that  this  did  not  fall  within  the  principle  of 
Twi/7ie\s  case,  and  the  other  cases,  where  the  parties  stood  in  the 
relation  of  debtor  and  creditor,  and  where  it  was  their  intention 
to  defeat  the  other  creditors ;  that  it  appeared  to  him  to  be  a 
nevo  case;  for  that  the  goods  were  purchased  at  a  publick  sale  by 
a  person  who  had  never  acquired  the  character  of  a  creditor, 
and  were  then  lent  to  the  original  owner  for  a  temporary  and 
honest  purpose :  that  if  the  plaintiff  had  lent  the  money  to  A,  to 
purchase  these  goods,  and  had  then  taken  a  conveyance  of  them 
as  a  security  for  his  debt  arising  out  of  the  mere  act  of  lending 
the  money,  leaving  ^.  in  possession  of  the  goods,  that  would 
not  have  been  a  fraudulent  act,  as  in  Bull.  N.  P.  258.  where 
Mr.  J.  Buller,  after  stating  the  case  of  a  conveyance,  which  was 
holden  to  be  fraudulent,  because  the  donor  continued  in  pos- 
session, adds,  that  "  the  donor's  continuing  in  possession  is  not 
"  in  all  cases  a  mark  of  fraud,  as,  where  a  donor  lends  his 
"  donee  money  to  buy  goods,  and  at  the  same  time  takes  a  bill 
"  of  sale  from  him  for  securing  the  money:"  that  it  would  be 
difficult  to  distinguish  the  transaction  in  question  from  that  case, 
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except  indeed  in  the  circumstance  of  the  publick  sale  by  the 
sheriff,  which  certainly  was  a  distinction  in  the  plaintiff's  favour; 
and  that  it  had  appeared  to  him  at  the  trial,  that  the  plaintiff 
might  be  considered  as  the  donor  of  these  goods,  or  as  lending 
money  to^.  to  purchase  them  through  the  medium  of  the  sherifti 
and  taking  a  bill  of  sale  as  a  security  for  the  money,  which 
way  of  considering  it  would  make  it  the  very  case  put  in  Mr. 
i.  Bullae  Nisi  Prius.|I 

[Where  there  had  been  a  decree  in  the  Court  of  Chancery  and 
a  sequestration ;  and  a  person,  with  knowledge  of  the  decree, 
bought  the  house  and  goods  belonging  to  the  defendant,  and 
gave  a  full  price  for  them  ;  yet  the  court  said,  that  the  purchase 
being  with  a  manifest  view  to  defeat  the  creditor,  was  fraudulent; 
and  therefore,  notwithstanding  a  valuable  consideration,  void. 
So,  if  a  man  knows  of  a  judgment  and  execution,  and  with  a 
view  to  defeat  it  purchases  the  debtor's  goods,  it  is  void ;  be^ 
cause  the  purpose  is  iniquitous.  For  if  a  transaction  be  not  ho7t^ 
Jide^  the  circumstance  of  its  being  done  for  a  valuable  anisida- 
atio7i  will  not  alone  take  it  out  of  the  statute.] 

If  a  gift  be  made  to  deceive  one  creditor,  it  is  void  against  idl 
creditors;  but  wherever  a  conveyance  is  construed  fraudulent,  it 
must  be  with  respect  to  real  creditors  and  purchasers  for  valuable 
consideration. 

Therefore,  if  a  man  makes  a  fraudulent  lease,  and  then  an^ 
other  bona  fide ^  without  rent  or  fine,  the  second  lessee  shall  not 
avoid  the  first  lease ;  for  no  purchaser  shall  avoid  a  former 
fraudulent  conveyance,  but  a  purchaser  for  valuable  consider- 
ation. 


Chapman  v. 
Emery,  Cowp 


But,  though  a  purchaser  for  valuable  consideration  within  the 
27  Ehz.  c  4.  hath  notice  of  a  fraudulent  conveyance  before  he 
purchases,  yet  after  the  purchase  he  shall  avoid  it ;  for  the  stat4i4e 
expressly  avoids  sudi  conveyances,  so  that  wherfier  the  purchaser 
hath  notice  of  them,  or  not,  is  not  material. 

[So,  where  one,  after  marriage,  made  a  settlement  of  an  estate 
upon  himself  for  life,  remainder  to  his  wife  for  life,  remainder  to 
their  issue  in  tail ;  and  three  years  afterwaixU  nK>rtgaged  the 
estate  to  B.  who  was  apprized  of  the  settlement ;  it  was  koldeu, 
that  the  settlement  was  void  as  against  the  mortgagee  within  the 
statute  of  27  Eliz.  c.  4,;  and  the  settlement  being  made  void  by 
the  stat^ute,  notice  could  make  no  difference.] 

II  So,  a  voluntary  settlement  of  lands  ma<le  in  consideration  of 
mng,9East,5.  natural  love  and  aflection  was  adjudged  to  be  void  as  against  a 
Templar  purchaser  for  a  valuable  consideration,  though  with  notice  of  the 

a  Br.  Ch.' Rep.  prior  settlement  before  all  the  purchase  money  was  paid  or  the 
148.  In  Doe  deeds  were  executed ;  and  though  the  settlor  had  other  property 
^•^^^y>  at  the  time  of  such  prior  settlement,  and  did  not  appear  to  be 
)viamjidr'  ^^^^"  indebted,  and  there  was  no  fraud  in  fact  in  the  transaction; 
C.  J.expressed  ^^^  ^^^^  ^^'^  infers  fraud  in  this  case  upon  the  construction  of  the 
his  regret,  that  St.  27  Eliz. 
it  had  ever 
beea  decided,  that  even  notice  of  the  prior  settlement  would  not  defeat  such  a  purchase. 

And 
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And  a  pure   voluntary   settlement  in   favour  of  relations,  Buckle  v. 
and  without  fraud,  being  void  by  tbe   statute   against  a  pur-  Mitchell, 
chaser,  whether  with  or  without  notice,  the  contract  for  sale,   '^^^cs.  100. 
no  actual  conveyance  being  executed,  will  be   enforced  against 
the    parties  having   the  legal   interest   under  that    settlement. 
For  if,  as    it  has    been  holden,  even  before  any  third  person   Pulvertpft 
has  acquired    an   interest    in  the  property  so  voluntarily  set-  v.  Pulvertofr, 
tied,  and  when  the  matter  rests  entirely  between  the  grantor   ^^-  ^^• 
and  grantee,  the  latter  has  no  equity   to  prevent  the  former 
from  defeating  the  grant  by  a  sale  of  the  estate ;  it  would  be 
too  much  to  say,  that   he  has  an  equity  after  the  sale  is  con- 
tracted for,  and  after  a  third  person  has  acquired  an  interest  in 
it,  to  prevent  that  third  person  from  obtaining  the  benefit  of 
the  contract,  which  the  court  would  not  restrain  the  settlor  him- 
self from  entering  into.jl 

If  A,  brings  an  action  against  B,  for  lying  with  his  wife,  after  Lewkner  v. 
which  B.  assigns  his  estate  to  trustees  in  trust  to  pay  the  several   Freeman,  Pr. 
debts  mentioned  in  a  schedule,  and  such  other  debts  as  he  should  ^  *^^'  ^  ^* 
mention  within  ten  days,  and  ^.  recovers  5000/.  damage,  and  puVg.  c. 
brings  his  bill  to  set  aside  this  deed  as  fraudulent,  and  made  to 
defeat  him  of  his  recovery;  in  this  case  A.  can  have  no  other  re- 
lief but  to  come  in  upon  the  surplus,  after  the  debts  mentioned 
in  the  schedule,  or  appointed  within  ten  days  pursuant  to  it,  are 
satisfied ;  the  deed  being  fraudulent  neither  in  law  nor  equity,  A. 
being  no  creditor  at  the  time  of  executing  it;  and  it  was  con- 
scientious in  him  to  prefer  his  real  creditors  to  one,  whose  debt, 
when  recovered,  was  founded  only  in  maleficio. 

A,  by  bill  of  sale  made  over  his  goods  to  a  trustee  for  J5.,  who  a  Vera.  490. 
lived  with  him  as  his  wife,  and  was  so  reputed,  and  he  also  pur-  t   1^  /'^n* 
chased  a  lease  of  the  house  wherein  he  dwelt,  in  the  name  of  a     ^  y    ^     ^^ 
trustee,  and  declared  the  trust  thereof  to  himself  for  life,  then  in 
trust  for  B.  during  the  residue  of  the  term ;  this  bill  of  sale  was 
holden  fraudulent  as  to  creditors;  but  as  to  the  declaration  of 
the  trust  of  the  term,  the  court  held  it  good,  and  not  liable  to 
y^.'s  debts,  the  term  being  never  in  him,  and  being  so  settled  at 
the  time  it  was  purchased ;  and  A,  might  have  given  the  money 
to  -B.,  who  might  have  purchased  it  for  herself,  and  in  her  own 
name. 

Fraudulent  conveyances  and  gifts  are  only  void  against  pur-  Cro.  Ja.  270. 

chasers  and  creditors,  and  shall  bind  the  parties  themselves,  and  ^^  ^n^^'l*,. 
.    .  ^     .         '  ^  172.  [Franklm 

their  representatives.  v.Thornebury, 

1  Vern.  132.    Villers  v.  Beaumont,  id.  100.    Bale  v.  Newton,  irf.464.  Clavering  v.  Claverii^, 

2  Vera.  473.    Boughton  v.  Boughton,  i  Atk.  325.  ace.  and  if  there  be  two  or  more  voluntary 
conveyances,  the  first  shall  prevail  unless  the  latter  be  for  payment  of  debts,     i  Ch.  Rep.  99.] 

And  therefore  where  A,  made  a  fraudulent  sale  of  his  goods  to  Hawes  and 
B,  and  delivered  possession  of  some  of  them  in  his  lifetime,  and  Loader,  Yelv. 
the  rest  came  to  the  hands  of  his  administrator,  it  was  holden  in  ^^'  g  ^*     * 
an  action  brought  by  B,  for  those  goods,  that  the  administrator 
could  notpead  the  statute  of  13  Eliz.  c.  5.,  nor  maintain  the  pos- 
session of  thegoods  even  to  satisfy  creditors. 

3  E  4  But, 
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Bethel  V.  Stan- 
hope, Cr.  El. 
8ro.  2  And. 
17Z.  S.  C. 


13  H.  4.  4.  b.         But,  if  a  man  makes  a  deed  of  gift  of  his  goods  in  his  h'fe- 
Ro.  Abr. 549.    time  by  covin,   to  oust  his  creditors  of  their  debts;  yet  after  his 
l^lm^'of  hi?'''  ^^^^^^  ^^^^  vendee  shall  be  (a)  charged  for  them, 
own  wrong.    Yelv.  197.     Cro.  Ja.  371.  [See  too  Edwards  v.  Harben,  a  T.  R.  587.  and  supra, 

444-] 

Where  by  special  verdict  it  was  found,  that  yl,  being  possessed 
of  divers  goods  to  the  value  of  250/.,  by  covin  to  defraud  his 
creditors  made  a  gift  of  his  goods  to  his  daughter,  upon  con- 
dition, that  upon  payment  of  205.  it  should  be  void,  and  died  : 
and  that  J.  S.  intermeddled  with  the  goods;  after  which  the 
daughter  took  possession  of  them  by  force  of  the  gift,  and  then 
administration  was  granted  to  J.  S.  of  all  the  goods,  4*^.  of  A. ; 
in  an  action  against  him  as  executor,  it  was  holden,  that  the  gift 
was  apparently  fraudulent  within  the  13  Eliz.  c.  5.,  and  that  by 
his  intermeddling,  before  administration  granted  to  him,  he  be- 
came an  executor  de  son  tori,  and  liable  as  such ;  and  that  the 
law  continued  the  possession  in  him  from  the  time  of  inter- 
meddling to  the  time  of  granting  administration. 
Mathews  V.  II  So,  where  a  man  assigned  over  his  personal  property  to  his 

Tiaser,  i  Cox,  son  for  a  consideration  clearly  inadequate,  and  died,  it  was 
holden  to  be  void  as  against  creditors.  But  copyholds  not 
being  naturally  subject  to  debts,  a  conveyance  of  them  cannot 
be  fraudulent  against  creditors.  || 

If  A,  makes  a  bill  of  sale  to  B.  a  creditor,  and  afterwards  to  (\ 
another  creditor,  and  delivers  possession  at  the  time  of  the  sale 
to  neither,  and  after  C\  gets  possession  of  the  eflects,  and  B.  takes 
them  out  of  his  possession,  C.  cannot  maintain  trespass,  because 
the  first  bill  of  sale  is  fraudulent  against  creditors,  and  so  is  the 
second ;  yet  they  both  bind  A,,  andB.'s  is  the  elder  title,  and  the 
naked  possession  of  C.  ought  not  to  prevail  against  the  title  of  B* 
that  is  prior,  wliere  botii  are  equally  creditors,  and  possession  at 
the  time  of  the  bill  of  sale  is  delivered  over  to  neither.  . 

If  a  gift  be  made  to  deceive  one  creditor,  it  is  void  against 
{a)  all  the  creditors  of  the  party,  within  the  statute. 


278. 


Trin.  1706. 
Baker  and 
Lloyd,  per 
Hoit,  C.  J. 


Moore,  615. 

(rt)  Where  a 

feottment 

was  made  to  deceive  creditors,  though  by  the  event  the  king  was  cheated  of  his  ward,  yet 

being  only  to  the  intent  and  purpose  to  deceive  creditors,  it  ought  not  to  be  extended  farther. 

10  Co.5  7v So,  where  there  was  a  redemise  to  A.y  to  the  intent  the  wife  of  the  tenant 

should  not  be  endowed  during  the  life  of  ^.,  it  was  holden  that  it  could  not  be  extended  to 

any  other  intent  or  purpose.    Dyer,  351. Where  one  held  of  divers  lords  by  heriot 

custom,  and  to  the  intent  to  deceive  one,  made  a  gift  of  all  his  beasts  heriotable.     z  Leon. 
8,9.    Dyer,  351. 


Estvvick  V. 
Gail  laud, 
5  T.R.  420. 


Nunn  V.  Wils- 
inore,  8  T.  K. 


II  If  a  person,  having  several  creditors,  convey  by  deed  the 
legal  interest  in  part  of  his  real  and  personal  property  to  a 
trustee  in  trust,  (after  deducting  the  expences  of  the  trust,)  out 
of  the  rents  and  profits  to  pay  half  the  surplus  to  the  grantor  for 
his  own  use,  and  the  residue  among  certain  creditors  named 
in  a  schedule,  there  being  no  intent  fraudulently  to  delay  the 
creditors  not  named  in  the  schedule  in  the  obtaining  of  their 
demands,  the  deed  is  good  in  law. 

Where  a  deed  conveyed  the  lease  of  a  farm,  and  all  the 
grantor's  eflects  and  all  debts  due   to  him,   to  trustees  in   con- 

*      fiideration 
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sideration  of  a  certain  sum  to  be  paid  to  him  by  one  of  the 
trustees,  in  trust  to  dispose  of  all  the  property,  and  out  of  the 
produce  to  re-imburse  that  trustee  the  sum  advanced  by  him  to 
the  grantor,  and  all  other  the  trustees'  demands  upon  him, 
and  then  to  pay  all  such  debts  as  were  justly  due  from  the 
grantor,  as  the  trustees  in  their  discretion  should  think  proper, 
the  surplus  to  be  holden  for  the  benefit  of  the  grantor's  wife 
(whose  property  the  bulk  of  it  originally  was)  as  a  separate 
maintenance  for  her,  in  consequence  of  a  separation  between 
them  on  account  of  the  husband's  ill  usage;  it  was  holden,  that 
the  i\eei\  was  not  fraudulent  or  void,  as  against  creditors,  it 
apjx'aring  to  have  l)een  made  l)ond  fde  at  the  time,  and  that  all 
the  grantor's  creditors  then  known  had,  upon  application  to  the 
trustees,  received  payment  of  their  debts. 

If  A.  indebteil  to  B.  and  C.  being  sued  to  judgment  and  execu-  Holbird  v. 
tion  by  B,  voluntarily  give  C.  a  warrant  of  attorney  to  confess  Anderson, 
judgment,  on  which  judgment  is  immediately  entered,  and  exe-  5  T.  11.235. 
cution  levied  on  the  same  day  on  which  B,  would  have  been  en- 
titledto  execution,  and  had  threatened  to  sue  it  out;  the  prefer- 
ence so  given  by  A,  to  C.  is  not  unlawful,  nor  fraudulent  within 
the  statute  of  13  Eliz. 

After  a  creditor  had  distrained  for  rent  the  goods  of  his  debtor,  Meux  q.  t.  v. 
who  was  also  under  engagement  with  the  creditor's  agent  for  the  Howell, 
sale  of  his  goods,  for  the  purpose  of  discharging  the  rent,  and  ^  ^**^>  ^' 
also  certain  book  debts  due  to  such  creditor  and  his  agent,   the 
debtor  confessed  judgment  to  the  defendant,   another  creditor, 
for  a  large  nominal  sum,  with  a  defeasance  that  execution  should 
issue  only  for  such  an  amount  as  would  cover  the  defendant's 
debt,  and  of  all  the  other  creditors  -among  whom  a  rateable  dis- 
tribution was  to  be  made,  it  was  holden,  that  the  judgment  con- 
fessed, being  in  fact  bond  Jlde^  and  upon  good  consideration; 
was  not  covinous  or  fraudulent  within  the  13  Eliz.  although  it 
might  have  the  effect  of  delaying  or  hindering  the  first-mentioned 
creditor  in  the  recovery  of  the  whole  amount  of  his  demands. 

Where  A»  a  debtor  to  the  plaintiff,  being  sued  by  the  plaintiff,  pickstock  v. 
nending  the  suit  and  before  execution  being  insolvent,  executed  Lyster,  3  M. 
\\\  assignment  of  all  his  effects  to  trustees  for  the  benefit  of  all  ^  S.  371. 
iiis  creditors,   under  which  possession  was  immediately  taken; 
the  assignment  was  holden  not  to  be  fraudulent  within  13  Eliz. 
although  made  to  the  intent  to  delay  the  plaintiff  of  his  exe- 
cution. || 

A  man  binds  himself  in  a  bond  to  pay  money,  and  then  in  a  Cro.  Ja.  131, 
statute  to  make  such  a  conveyance,  S^c,  a  fraudulent  conveyance  131. 
is  made  contrary  to  the  defeasance  of  the  statute;  though  the 
conveyance  be  void  against  the  first  debtor,  yet  it  is  a  breach  of 
the  condition  of  the  statute,  and  the  conusee  shall  be  satisfied  be- 
fore the  creditor  by  bond. 

It  is  not  necessary  that  he  who  contracted  the  debt  should  j'Co.  60. 
make  the  fraudulent  conveyance;  for  if  a  man  binds  himself  and 
his  heirs  in  a  bond,  and  lands  descend  to  his  heir,  who  makes  a 
fraudulent  conveyance  of  those  lands,  the  creditor  shall  avoid  it. 

If 
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II  Co.  74 


Latch.  422. 
Sir  Ambrose 
Turvil  V. 
Tipper. 


If  a  person,  intending  to  deceive  a  purchaser,  conveys  by  deed 
enrolled  his  lands  to  the  king,  and  afterwards,  for  valuable  consi- 
deration, conveys  to  J.  ^,f  the  purchaser  shall  avoid  this  convey- 
ance to  the  king  by  the  27  Eliz.  c.  4.;  for  although  tha  statute 
docs  not  by  express  words  extend  to  the  king,  yet  being  a  general 
law,  and  made  for  suppressing  fraud,  it  shall  include  him. 
iiCo.  74.a.b.  So,  if  A,  being  tenant  in  tail,  remainder  to  B,  in  tail  or  fee, 
and  B,  under  an  apprehension  that  A.  designs  to  suffer  a  re- 
covery, and  destroy  his  remainder,  by  deed  enrolled  conveys  his 
remainder  to  the  king;  yet,  if  A,  for  valuable  consideration 
afterwards  by  recovery  conveys  the  estate  to  J,  S,  and  dies  with- 
out issue,  the  purchaser  shall  avoid  the  conveyance  to  the  king 
as  fraudulent  within  the  27  Eliz.  c.  4. 

In  trespass  against  a  bailiff*  of  a  manor  for  distraining  goods, 
he  justified  by  virtue  of  his  authority,  and  that  by  his  precept  he 
was  commanded  to  distrain  the  goods  of »/.  S,  which  goods  came 
to  the  plaintiff's  hands  by  colour  of  a  fraudulent  gift  of  them  to 
the  plaintiff;  and  on  issue,  whether  the  sale  was  made  bon/^  Jide^ 
it  was  found  for  the  defendant,  and  adjudged  for  him,  although 
it  was  objecte<l,  that  he  being  no  creditor  could  not  take  advan- 
tage of  the  statute,  which  being  a  penal  law  ought  to  be  construed 
strictly. 
6Co.ya.  b.  ^^^  father  makes  a  fraudulent  lease  of  his  lands,  with  an  in- 

4-  ^ide  I  Vcm.  tent  to  deceive  a  purchaser,  and  dies  before  he  makes  any  con- 
45>  46.  veyance  of  the  lands,  and  afterwards  his  son  and  heir,  knowing 

or  not  knowing  of  this  lease,  conveys  to  J,  S.  for  valuable  con- 
sideration, ,/.  S.  shall  avoid  this  lease  within  the  27  Eliz.  c.  4. 
A.  has  a  lease  of  certain  lands  for  sixty  years,  if  he  live  so 
and  forges  a  lease  for  ninety  years  absolutely,  and  by  in- 
denture reciting  tliis  forged  lease  bargains  and  sells  it  for  valu- 
able consideration,  together  with  all  his  interest  in  the  land, 
to  B, ;  in  this  case  B,  is  not  a  purchaser  within  27  Eliz.  c.  4. ; 
for  though  there  were  general  words  in  the  sale  to  pass  the  true 
interest,  yet  it  is  plain  mat  it  was  never  contracted  for,  nor  ori- 
ginally included  in  the  bargain ;  so  that  the  bargain  being  made 
of  an  imaginary  interest,  the  bargainee  can  never  come  under  the 
character  of  a  real  purchaser,  to  defeat  the  purchaser  of  the  true 
lease  of  sixty  years,  which  A,  was  really  possessed  of. 

A  deed,  though  it  be  fraudulent  in  its  creation,  yet  by  mat- 
ter €x  post  facto  may  become  good ;  as,  if  one  makes  a  fraudu- 
lent feoffment,  and  the  feoffee  makes  a  feoffment  to  another 
for  valuable  consideration,  and  afterwards  the  first  feoffor  also^ 
for  valuable  consideration,  makes  a  second  feoffinent,  the  feoffee"* 
of  the  feoiFee  shall  hold  against  the  second  feoffment  of  the  first 
feoffor.  ,    .. 

Prl  hiuf^f?/^  ^*  agreed  with  the  East  India  Company  to  go  as  president  to 
East  India  Bengal,  and  entered  into  a  bond  of  2000/.  penalty  for  perform- 
Company  V.  ance  of  articles ;  but  before  he  set  out  he  made  a  settlement  of 
Cla^l,  Glib,  jj-g  estate,  and  among  other  things  he  declared  the  trust  of  a  term 
aEq.  Ca.Abr.  ^^  ^^^^  years  to  be  for  the  raising  of  5000/.  as  a  portion  for 
5a.  pi.  6.  his  daughter,  who  afterwards  mairied  J,  S»  a  gentleman  of  700/. 

6  p^r 


Co.Litt.3.  b, 
Sir  Richard 
Grobhain's 
case. 


long, 
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per  arm,  who  before  the  marriage  was  advised  by  counsel,   that  Sec  Pr.  Ch. 
the  portion  was  suflTicicntly  secured  ;  and  wlio  afterwards  on  her  305.    a  Eq. 
death  had,  on  her  request,  expended  400/.  on  her  funeral,  but  ^^'  ^^^'  ^^'' 
never  made  any  settlement  on  her ;  and  A,  liaving  embezzled  the  ^  *  ^^' 
goods  and  stock  of  the  C  v  to  a  considerable  value,  the 

question  was,  whether  thi-  irnt  was  voluntary  and  fraudu- 

lent as  to  them  ;  and  it  was  holden  to  be  a  prudent  and  honest 
provision,  without  any  colour  of  fraud  ;  and  though  in  its  crea- 
tion it  was  voluntary,  yet  being  the  motive  and  inducement  to 
tlie  marriage,  it  made  it  valuable.       '  '^        '"" 

On  tlie  clause  of  the  27  Kliz.  c.  4.  that  if  a  man  settles  land  to  Moore,  605. 
uses,  with  a  power  ot'  revocation,  and  afterwards  sells  the  lands  3  Co.  81.  b. 
for  valuable  consideration,  that  the  former  uses  shall  be  revoked; 
it  hath  been  holden,  that  if  a  man  having  a  future  power  of  re- 
vocation bargains  and  sells  the  land  before  his  power  commences, 
yet  it  is  within  the  act.     So,  if  the  power  of  revocation  be  re- 
served with  the  {a)  consent  of  A.  and  he  convey  his  land,  not  (a)  A  man  and 
having  revoked,  the  conveyance  shall  be  good.  So,  if  one  having  ^'^  wife  seised 
a  power  of  revocation,  extinguish  it  by  feoffment,  and  then  sell,  jandT  hi  rloht 
the  sale  shall  be  good.  of  the  wife!  in 

consideration 
of  the  marriage  o{  their  son,  and  500/.  paid  for  a  portion,  levy  a  fine  to  the  use  of  the  father 
and  his  wife  for  their  lives,  then  to  their  son  and  his  heirs,  proviso,  that  it  should  be  lawful 
for  the  father  to  revoke,  with  consent  of  four  persons,  the  relations  of  the  son's  wife;  the 
father  dies,  the  mother,  without  consent,  sells  the  lands  for  valuable  consideration  to  other 
persons ;  and  it  was  holden,  that  the  vendee  should  not  avoid  the  settlement,  the  power  of 
revocation  being  out  of  the  power  of  them  to  effect,  the  consent  of  such  being  necessary,  over 
whom  the  father  and  mother  could  not  be  presumed  to  have  any  power ;  otherwise  if  the  con- 
sent were  lodged  with  those  persons,  that  may  be  supposed  to  be  at  the  disposal  of  the  persons 
to  whom  the  power  is  reserved,    a  Jon.  94,  95. 

This  branch  of  the  statute  does  not  extend  to  creditors,  and 
therefore  if  the  conveyance  was  not  made  to  deceive  them,  it 
seems  they  cannot  avoid  it. 

If  goods  continue  in  the  possession  of  the  vendor,  after  a  bill  Moore,  638. 
of  sale  of  them,  though  there  is  a  clause  in  the  bill,  that  the 
vendor  shall  account  annually  with  the  vendee  for  them,  yet  it  is 
a  fraud  ;  since  if  such  colouring  were  admitted,  it  would  be  the 
easiest  thing  in  the  world  to  avoid  the  provisions  and  caution  of 
the  act. 

Where  there  is  an  absolute  conveyance  or  gift  of  a  lease  for  a  Buls.  426. 
years,  and  the  person  who  makes  it  continues  in  possession  after  Stone  v. 
such  sale,  the  gift  is  fraudulent,  because  attended  with  that  distin-  G^uo"*"** 
guishing  character  of  a  fraud.    But,  if  the  conveyance  or  sale  be 
conditional,  as  that  upon  payment  of  so  much  money,  the  lease 
shall  go  to  the  vendee,  then,  continuance  in  possession  after  the 
gift  does  not  make  it  fraudulent,  because  the  vendee  is  not  to 
have  the  lease  in  possession  till  he  performs  the  condition. 

If  one  makes  a  lease  for  years  with  a  proviso  to  be  void  upon  CrcJa.  1^55. 
payment  of  105.  this  lease  will  be  void  against  purchasers  ;  but, 
if  it  be  a  mortgage  for  a  considerable  sum  of  money,  though  it 
be  in  the  power  of  the  mortgagor,  yet  it  is  not  void. 

[Where 
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[Where  a  father  settled  an  estate  upon  his  son,  but  took  back 
an  annuity  to  the  value  of  it,  Lord  Hardwicke  held  that  this  was 
tantamount  to  a  continuance  in  possession,  and  that  the  settle- 
ment was  void  as  against  creditors. 

A,  entered  into  articles  of  partnership  in  fifths  with  three 
others  for  2 1  years  in  digging  for  mines  in  A.'s  lands,  A.  to  have 
two-fifths,  and  in  consideration  of  his  ownership  of  the  land,  to 
have  a  tenth  out  of  the  share  of  the  other  partners.  In  pursu- 
ance of  these  articles,  they  searched  for  mines,  and  in  about  two 
years,  and  after  having  expended  about  1 20/.  they  discovered  a 
valuable  mine,  which  they  worked  for  three  months,  when  A. 
died  :  upon  A'&  death,  his  widow  set  up  a  voluntary  settlement 
made  after  marriage.  But  the  court  inclined  to  think  that  the 
partners  were  as  purchasers,  and  that  the  voluntary  settlement 
was  void  as  to  them. 

In  the  above  case  it  was  said  to  have  been  adjudged  at  law, 
that  a  lessee  at  a  rack-rent  and  who  paid  no  fine,  was  a  pur- 
chaser within  the  statute,  and  should  avoid  a  voluntary  con- 
veyance. 3 

If  a  man  makes  a  voluntary  settlement,  reserving  to  himself 
a  power  to  mortgage  and  charge  the  estate  with  what  sums  he 
pleases,  this  amounts  in  effect  to  a  power  of  revocation,  and 
is  therefore  fraudulent  as  to  creditors  by  judgment. 

It  seems  to  be  clearly  agreed,  that  if  a  person  makes  a  settle- 
ment on  his  wife,  or  child,  after  marriage,  in  consideration  of 
love  and  affection,  and  not  pursuant  to  any  articles,  or  any  agree- 
ment in  consideration  of  the  marriage,  or  marriage-portion, 
that  such  settlement  being  voluntary  is  fraudulent  against  pur- 
chasers within  the  27  Eliz.  c.  4. 

But,  though  the  settlement  be  made  after  marriage,  yet,  if  it 
were  in  pursuance  of  marriage  articles,  to  make  a  provision  on 
the  wife  and  the  issue  of  the  marriage,  it  is  not  fraudulent;  and 
in  this  case  the  wife  and  children  become  purchasers  themselves, 
and  shall  avoid  a  prior  voluntary  conveyance,  and  shall  in  {a) 
equity  have  the  same  favour  in  not  being  obliged  to  discover 
papers,  writings,  Sfc, 

As,  where  a  [b)  person  promised  a  woman,  before  marriage, 
to  make  her  a  jointure  of  1000/.  a  year;  and  after  marriage, 
for  securing  the  payment  thereof^  made  a  lease  to  commence 
after  his  death  for  100  years,  with  a  proviso,  that  on  making 
the  settlement  the  lease  should  be  void  :  this  lease  was  holden 
good  against  a  purchaser. 


conveyance 

in  this  case  did  not  make  it  fraudulent,  when,  upon  revealing  of  it,  it  appeared  to  be  good. 
{b)  That  before  the  statute  of  frauds  and  penuries,  a  verbal  agreement  before  marriage  ^Vtis 
sufficient  to  prevent  its  being  said  to  be  fraudulent.  Vent.  194.  !|And  so  it  seems  it  would 
be  now.    Dundas  v.  Dutens,  »  Cox,  i^S'    i  Ves.  jun.  196.  S.  C.J| 


Prodgers 
V.  Langham, 
Sid.  133. 
Kcb.486.S.C. 


Where  A,  made  a  lease  for  years,  to  the  use  of  such  person 
as  should  marry  his  daughter,  provided  he  was  then  living  and 
approved  of  the  match  ;  it  was  holden,  that  if  A.  had  sold  the 
lands  before  the  marriage,  that  the  lease  would  be  fraudulent 
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against  a  purchaser;  but,  if  before  the  sale  the  daughter  mar- 
ries, the  father  cannot  defeat  it,  because  it  was  the  cause  of  the 
marriage,  and  drew  on  the  stranger  to  engage  in  it,  and  is  of 
the  same  effect  as  if  it  had  been  a  special  agreement  with  this 
particular  person ;  and  it  was  holden  not  to  be  necessary  that 
the  father  approved  of  the  match  at  the  time,  but  that,  if  he 
approved  of  it  seven  years  afterwards,  it  was  sufficient. 

So,  where  A.  surrendered  the  reversion  in  fee  of  copyhold  Pr.  Ch.  275. 
lands  to  his  son,  to  lessen  the  fine  he  must  have  paid  in  case  it  Kirk  v.  Clerk, 
had  come  to  him  by  descent ;  and  aft^r,  on  the  son's  treaty  of 
marriage,  the  father  tells  the  wife's  friends,  that  this  copyhold 
w  as  so  settled  on  the  son,  in  consideration  of  which,  and  of 
some  leasehold  lands  settled  by  the  father,  a  marriage  was  had, 
and  2000L  portion  paid ;  though  in  the  settlement  no  mention 
was  made  of  the  copyhold,  yet  it  was  holden  that  the  surrender 
thereof,  in  the  manner  aforesaid,  was  not  voluntary  or  fraudulent 
against  a  purchaser,  because  it  was  the  principal  inducement 
that  prevailed  on  the  friends  of  the  son's  wife  to  consent  to  the 
marriage,  and  to  give  her  such  a  fortune,  and  that  it  ought  to 
be  considered  as  if  it  had  been  surrendered  at  the  time  of  the 
marriage. 

[8(5,  where  on    an  ejectment   brought   by  the  assignee  of  a  Andrew  New- 
mortgagee,  it  was.  objected,  that  it   did  not   appear,  that  any  port's  case, 
money  was  paid  upon  the  original  mortgage,  and  therefore  it       \"*  j\^*' 
was  fraudulent ;  and 'being  fraudulent  in  the  creation,  though   387.  S.  C.by 
the    present  assignee    paid  a  valuable  consideration,    yet   this  the  name  of 
would  not  purge  the  fraud,  and  make  it  good  against  the  de-  Smartle  v. 
fendant,  who  was  a  purchaser  bondfde,  and  for  a  valuable  con-       *  *^""^* 
sideration ;  Holty  C.  J.  answered,  that  the  first   mortgage  was 
good  between  the  parties ;  and   being  so,  when  the  first  mort- 
gagee assigned  for  a  valuable  consideration,  this  was  all  one,  as 
if  the  first  mortgage  had  been  upon  a  valuable  consideration : 
for  the  assignee  stands  in  his  place,  and  therefore  is  within  the 
second  proviso  of  the  statute  of  27  Eliz.  c.  4.] 

It  seems  to  be  holden,  that  if  a  bond  be  given  before  marriage  Vern.  285. 
to  settle  a  jointure,  and  after  the  marriage  a  settlement  be  made,  («)  Where  a 
which  goes  farther,  and  entails  the  land  upon  the  children  of  the  ^^^^^^  "^^^^ 
marriage,  that  the  settlement  may  be  good  as  to  the  jointure,  and  on^hema"- 
iraudulent  {a)  as  to  the  remainders  in  respect  to  a  purchaser.        riage  of  his 

daughter,  to 
himself  for  life,  remainder  to  the  daughter,  and  afterwards  sold  the  land  to  another,  whether 
the  former  conveyance  shall  be  avoided  during  his  life,  within  the  zy  Eliz.  c.  4.  2  Ro.  Rep. 

306.  Q. Where  a  settlement,  in  cousideration  of  a  marriage  portion,  was  made  on  the 

husband  and  wife,  and  the  issue  of  that  marriage,  remainder  to  the  heirs  of  the  body  of  the 
husband ;  it  was  holden,  that  the  consideration  should  extend  to  the  issue  of  the  husband  of 
the  second  venter.  Lev.  150.  237.  Hardr.  395.  Chan.  Ca.  104.  jJAs  to  the  extent  of 
the  consideration  of  marriage  in  settlements,  see  Pulvertoft  v.  Pulvertoft,  18  Vcs.  9a.  Sut- 
ton V.  Chetwynd,  3  Mer.  249. jj 

But,  where  the  intended  husband  was  uuder  age,  and  so  in-  Pr.  Ch.520. 
capable  of  making  a   settlement,    and  the  wife's  father  gave  a  Brunsdenv. 
bond  for  the  payment  of  1500/.  on  his  making  a  suitable  jointure-  Stratton. 
settlement  on  her,  without  taking  any  notice  whatscupver  of  the 

issue, 
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issue,  and  the  marriage  took  effect;  and  the  husband  some 
years  after,  on  the  payment  of  the  1500/.  made  a  settlement  of 
1 4^1,  per  ami,  on  himself  for  life,  remainder  to  his  wife  for  life, 
for  her  jointure,  with  remainder  to  their  first  and  other  sons, 
in  the  usual  form  ;  it  was  holden,  that  this  settlement  was 
neither  voluntary  nor  fraudulent,  being  but  adequate  to  the 
wife's  fortune ;  and  that  the  words  of  the  bond  were  capable  of 
such  a  construction,  for  that  a  jointure -settlement  must  be  in- 
tended a  settlement  in  the  common  form  to  the  issue,-  and  a 
johiture  for  the  wife. 

[So,  wliere  a  woman,  entitled  to  6000Z.  secured  by  her  mo- 
ther's marriage-settlement,  subject  to  the  contingency  of  being 
lessened  by  the  birth  of  another  daughter,  married  clandestinely 
without  any  settlement ;  and  after  the  maiTiage  her  father  se- 
cured the  6000I.  upon  his  estate,  upon  which  her  husband  madt 
a  settlement  upon  her  ;  such  settlement  was  adjudged  to  bi 
good  against  the  husband's  creditors. 

So,  where  the  husband,  some  time  after  marriage,  in  consider- 
ation of  an  additional  portion  of  1 00/.  paid  by  the  wife's  mother, 
settled  an  estate  of  looL  per  ami,  upon  himself  for  life,  remainder 
to  his  first  and  other  sons,  tjc,  and  his  mother,  having  an  interest 
in  the  estate,  joined  with  him  in  the  conveyance;  and  thirteen 
years  after,  he  mortgaged  his  estate  with  tho  usual  covenants ; 
and  upon  his  death  the  mortgagee  brought  his  bill  against  the 
son  to  foreclose ;  Lord  Talbot  said,  that  it  would  be  very  hard 
to  call  this  a  fraudulent  settlement;  since  it  was  in  consideration 
of  a  marriage  had,  and  of  an  additional  provision  of  100/.  paid 
by  the  wife's  relations,  which  cannot  be  said  to  be  voluntary 
against  a  creditor  who  lent  his  money  thirteen  years  after. 

If  a  woman  is  entitled  to  a  trust  term,  which  tbe  husband  can- 
not  lay  hold  of  and  possess,  nor  get  at  without  the  assistance  of 
a  court  of  equity ;  if  the  trustees  will  not  raise  the  portion,  and 
the  husband  goes  into  equity  for  aid  ;  the  court  will  decree  an 
adequate  settlement  to  be  made  on  the  wife,  and  will  support  it 
as  a  good  settlement  for  a  valuable  consideration.  So,  if  after 
marriage,  the  wife  being  entitled  to  such  a  portion,  which  the 
husband  cannot  touch  without  the  aid  of  the  court,  and  which 
the  trustees  will  not  pay  without  the  husband's  making  a  settle 
mcnt ;  if  the  husband  does  agree  to  it,  and  do  that  which  the 
court  would  decree,  it  is  a  good  settlement  against  creditors.] 

H  Wliere  a  husband  had  lived  in  a  state  of  adultery,  in  con- 
sequence of  which  a  separation  had  taken  place  between  him 
and  his  wife,  and  upon  that  occasion  he  settled  real  estates 
to  the  amount  of  300/.  per  a?mum  on  her  for  her  separate  main- 
tenance, and  on  the  children  of  the  marriage ;  such  settlement 
was  holden  not  to  be  fraudulent  under  the  statute  of  13th  Eliz. 
as  against  creditors.  || 

[^Jo/in  Hamerton  being  seised  in  fee  of  an  estate,  and  having  a 
mother  who  had  an  annuity  of  50/.  per  aim,  issuing  out  of  the 
whole,  and  also  two  brothers,  Thomas  and  Vavasor ;  and  being 
about  to  be  married;  his  mother,  previously  to  the  marriage, 

consented 
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consented  to  part  with  her  security  upon  the  whole  estate  for  her 
annuity,  and  to  take,  instead  thereof,  a  security  for  the  same 
H}ion  jmrt  of  the  estate ;  and  accordingly  she  and  John  (the  in- 
tended husband)  join  in  a  fine  to  deliver  the  whole  estate  from 
the  annuity,  and  in  consideration  of  the  marriage,  and  of  a  por- 
tion of  T300/.,  and  of  the  grant  and  release  of  the  annuity,  John 
conveys  to  trustees  that  they  should  pay  50/.  per  ami,  to  the 
mother  out  of  part  of  the  estate  for  her  life,  then  as  to  the 
whole,  to  the  use  of  John  for  life,  remainder  to  trustees  to  pre- 
serve contingent  remainders,  remainder  to  the  first  and  every 
other  son  in  tail-male,  remainders  to  Thomas  Hamerton  and 
Vavasor  Hamerton^  severally,  one  after  the  otlier  in  tail-male  in 
strict  settlement,  remainder  to  the  daughter  and  daughters  of 
the  marriage  of  John  Hamerton  and  his  intended  wife,  remainder 
to  John  Hamerton  in  fee.  There  was  no  issue  of  the  marriage ; 
afterwards  John  Hamerton  mortgaged  the  estate  to  Monckton^ 
and  acknowledged  a  fine  to  him  sttr  concessit^  then  MoncJcton 
purchased  of  John  Hamerton  in  fee  for  a  valuable  consideration, 
and  took  a  fine  from  him  sur  cotuisance  de  droit  conie  ceo^  Spc.  ; 
John  Hamerton  died  without  issue,  but  Thomas  Hameiton  left  a 
son,  who  brought  an  ejectment  to  recover  the  estate.  It  was 
holden,  that  this  was  a  good  settlement  against  purchasers,  the 
consideration  given  by  the  mother  making  her  a  purchaser  for 
her  younger  sons.] 

\\A,  having  an  estate  in  fee  of  6000/.  a-year  in  value,  and  being  Mitldleton  t. 
also  tenant  for  life  without  impeachment  of  waste  of  another  ^^^  Kenyon, 
estate  of  the  annual  value  of  5000/.  with  the  reversion  in  fee,  *Ve8.jun.39i. 
after  an  estate-tail  in  B,  his  only  son  by  a  former  marriage,  be- 
came greatly  indebted  by  mortgage,  annuities,  and  otherwise,  to 
the  amount  of  100,000/.  A,  and  B,  joined  in  conveying  both 
estates  to  trustees,  upon  trust  by  sale  or  mortgage,  or  by  sale  of 
timber,  or  out  of  the  rents  and  profits,  to  pay  debts,  and  to 
apply  so  much  of  the  rents  and  profits  of  what  should  remain 
unsold,  as  they  should  think  proper,  as  a  sinking  fund,  and-^o 
pay  the  residue  to  A,  and  to  settle  the  remaining  trust  estates 
(subject  to  an  annuity  of  1000/.  a-year  to  B,  for  the  joint  lives  of 
him  and  A,)  upon  A.  for  life  without  impeachment  of  waste, 
with  power  to  lease  for  twenty-one  years  only ;  remainder  to 
trustees  to  preserve,  &c. ;  remainder  (subject  to  a  jointure  to  the 
wife  of  A,  and  to  portions  for  children)  to  the  joint  appointment 
of  A,  and  jB.,  and  in  default  thereof  to  the  appointment  of  B. 
surviving,  and  in  default  thereof  to  B,  in  tail-male ;  remainder 
to  the  other  sons  of  A,  in  tail-male ;  remainder  to  B,  in  tail- 
general  ;  remainder  to  the  daughters  of  A,  in  tail,  with  cross  re- 
mainders ;  remainder  to  B.  in  fee ;  with  powers  of  leasing,  and 
full  powers  to  the  trustees  to  manage.  On  a  bill  filed  by  A,  to 
be  relieved  against  this  settlement,  one  of  the  grounds  insisted 
upon  was  the  want  of  consideration ;  for  that  A.  had  been  de- 
ceived into  a  notion  of  the  expediency  of  his  son's  co-operation, 
whereas,  in  truth,  he  was  perfectly  competent  out  of  the  un- 
settled estate  to  effect  all  the  purposes  of  the  arrangement  with- 
out 
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oat  his  son :  and  that,  although  the  son's  joining  was  no  effective 
accommodation,  he  had  been  a  most  disproportionate  gainer  by 
the  transaction,  without  any  sacrifice  or  concession  on  his  part. 
But  Lord  Loughborough  decided,  with  great  clearness,  that  as  to 
the  alleged  want  of  value  to  support  the  settlement,  there  was  no 
colour  for  that  objection;  that  there  was  consideration  enough  to 
support  the  deed  at  law  against  creditors  or  purchasers ;  and 
there  was  consideration  enough  not  only  to  support  the  beneficial 
limitations  of  the  estates  to  the  son,  but  all  the  other  limitations 
in  which  the  father  was  concerned ;  and  that,  alluding  to  the  case 
of  Roe  V.  Mitton  {supra\  much  slighter  considerations  had  been 
holden  sufficient  in  courts  of  law  to  support  such  a  settlement, 
even  against  the  most  favourable  case,  that  of  a  fair  and  honour- 
able purchaser.  The  consideration,  his  Lordship  added,  was  a 
consideration  of  value ;  the  thing  parted  with,  the  interest  con- 
veyed, the  charge  undertaken,  were  all  of  great  and  essential 
value,  and  would  support,  to  the  full  extent,  all  the  effects  of 
the  settlement,  if  any  attempt  were  made  to  impeach  it  as  void 
at  law.  II 
Doe  V.  Rout-  [  William  Watson,  in  1 763,  surrendered  a  copyhold  estate,  to 
ledge,  Cowp.  which  he  was  entitled  in  fee,  to  the  use  of  himself  for  life,  re- 
705-  mainder  to  the  defendant  JRoutledge,  (who  was  his  nephew  by  a 

sister,)  his  heirs  and  assigns,  and  was  admitted  thereupon.  This 
surrender  was  voluntary,  and  without  any  consideration,  other 
than  natural  love  and  affection.  In  the  year  1767,  Rcnitledge 
paid  his  addresses  to  a  woman,  whom  he  afterwards  married,  and 
shewed  a  copy  of  the  surrender  to  her  father,  but  whether  thif^ 
had  any  influence  in  procuring  the  marriage  did  not  appear. 
Afterwards,  in  1773,  William  IVaison  surrendered  the  same 
*  estate  to  the  use  of  Hugh  Watson,  a  nephew  by  a  younger 
brother,  his  heirs  and  assigns ;  and  by  a  i\Qe<\.  of  the  same  date, 
executed  by  William  Watson,  reciting  that  Hugh  Watson,  upon 
the  proposal  and  at  the  request  of  William  Watson,  had  agreed 
with  William  Wa/son  for  the  absolute  purchase  of  the  said  estate 
for  the  sum  of  200/.,  and  also  the  surrender  in  pursuance  there- 
of, William  Watson  acknowledges  the  receipt  of  the  200/.  from 
Hugh  Watson,  and  enters  into  the  usual  covenants :  there  was  a 
receipt  indorsed  on  thd  deed  for  the  200/.,  and  it  was  in  proof 
that  it  was  paid.  Hugh  Watson  was  accordingly  admitted  upon 
the  surrender,  and  entered  into  possession.  It  was  in  evidence 
that  before,  and  at  the  time  of  the  surrender  to  him,  he  knew  of 
the  surrender  to  Boutledge :  that  the  estate  at  the  time  of  the 
surrender  to  Hugh  Watson  was  worth  between  50/.  and  60/.  prr 
a?in.  and  the  inheritance  worth  between  1 800/.  and  2000/.  It  did 
not  appear  that  William  Watso?i  was  indebted  at  the  time  of 
making  the  first  surrender,  or  at  the  time  of  his  death.  It  was 
holden,  that  the  first  settlement,  though  voluntary,  was  good 
J  within  the  27  Eliz.,  for  that  there  is  no  part  of  the  act  which 

affects  voluntary  settlements  eo  nomine,  unless  they  are  fraudu- 
^  lent;  and  that  the  deed  of  1 773  was  not  such  a  deed  as  ought  to 

set  the  first  settlement  aside,  supposing  the  first  to  be  affected  by 

the 


(D)  In  what  Court  Fraud  is  cognizable.  ^  ^^01 

the  act,  inasmuch  as  the  comideration  inoneV  was  by  \\o  iQeatis 

adequate  to  the  value  of  the  estate,  and  the  wliolc  transaction  was 

merely  colourable?.] 

II  On  a  treaty  oi*  marriage  between  A,  and  Zi.,  the  father  and  Jones  v. 

mother  oi  B,y  in  consideration  of  the  settlement  to  be  made  by  Boulicr, 
A,  joined  in  conveying  a  Kuiall  estate  (out  of  which  the  mother   *,^'<'*»  *^^' 

w«rtdowable)  to  A.  in  fee  (but  no  fine  was  levied) ;  and  they  also 
^)iited  in  settling  another  estate  of  which  the  fatlier  was  sei.sed 
111  fee,  on  the  father  for  life,  remainder  to  the  mother  fur  lijt:^ 
roniainder  to  liie  uses  of  the  marriage.  At  vhe  lime  of  the  set- 
tiemejit  the  father  was  indebted  by  specialty.  This  being  a 
fair  and  reasonable  taniily  settlement,  and  not  made  witli  any 
view  to  defeat  creditors,  the  limitation  to  the  uiother  for  lile 
was  holden  not  to  bo  fraudulent  as  agaiihit  creditors  within  the 
*liM^ute  of  13  Eliz.,  more  especially  as  she  had  joinetl  in  convey- 
ing the  saiail  estate  in  fee  to  the  husband. || 

It  has  been  holden,  i\\vii  fraud  \m\y  he  given  in  evidence  to  de-  ?Co.  6q, 
feat  a  fraudulent  and  covinous  conveyance,  and  that  the  party  Hob.72.  SC. 
who    orters    it   need   not  plead   it,  for  the  acts  to  prevent  fraud  and  S.  P.  cited 
are  to  be  construed  liberally  in  suppression  of  the  mischief.     Be-  ^^^  ^(ih.^ 
sides,  it  were  an  hardship  to  force  the  party  to  plead  a  thing  that  issue  betakuu 
ij*  !  '      til  so  uMich  subtlety  that  he  cannot  attain  a  com-  directly,  en- 

p.s  Jge  of  it  to  plead  it  i>,  due  lin.e.  SXth^ 

feoffinent  mast  be  avoided  by  pleading  the  fraud  specially  — <f- wrf«?  lo  Co.  56,  57.  Cra. 
Gar.  550.,  thi^  covin  'a  not  to  be  pre^tuinc^  ;  and  that  if  in  a  special  verdict  the  jury  find  such 
circumstancei  in  the  case,  as  might  very  well  have  induced  them  to  find  fraud,  yet  if  ihey  do 
'••^*  "rpressiy  find  it,  it  shall  never  be  presumed.     See  a  Ves.  155.  supra, 

(D)  In  what  (jourt  Fraud  is  cognizable. 

"IT  is  clearly  agreed,  that  the  court  of  Chanceiy  hati  always  an  %  Vem.  261. 
original  jurisdiction  in  relieving  against  frauds,  and  that  at  this  yide  of  the  ju- 

^r  it  is  the  oidy  ia)  court  wliere  matters  of  fraud  are  properly  risdictionoj 
•^    .     ,  ,  J  \  f  I      I      J  j|,g  court  ot 

cognizable.  Chancer),  tit. 

'Courts,  (fl)  [But  every  kind  of  fraud  is  equally  cognizable,  and  equally  adverted  to  in  a 
court  of  law;  and  some  frauds  are  only  cognizable  there;  as  fraud  in  obtaining  a  devise  of 
laiKls,  which  is  always  sent  out  of  the  equity  courts  to  be  there  determined.  3  Bl.  Comra. 
431.  And  Lord  Mansfield  in  the  case  oi'  Bright  v.  Eynon,  i  Burr.  396.  says,  that  courts  of 
equity  and  courts  of  law  have  a  concurrent  jurisdiction  to  suppress  and  relieve  aiiaiiist  fraud. 
But  the  interposition  of  the  former  is  often  necessary  for  the  better  investigating  of  truth,  and 
to  give  more  complete  redress.  And  Lord  Louglibornugk  C.  in  the  case  of  Bates  v.  Graves, 
a-Ves.  jun.  195.,  "  When  the  court  of  Chancery  has  declared  a  deed  to  be  set  aside  for  fraud 
and  imposition,  I  must  suppose  that  it  would  be  equally  set  aside  at  law  upon  pleading  to  it." 
For  courts  of  law  relieve  by  making  void  the  instrument  obtained  by  fraud.  Wood's  fnst, 
296.] 

It  haUi  however  been  doubted,  whether  a  court  of  equity  could  Pr.  Ch.  14. 
give  relief  on  the  statutes  which  make  conveyances  and  dispo-  *  ^^''"'  *^^- 
sitions  fraudulent  against  purchasers  and  creditors,  being  intro-  ^-^  '    ^    ^  * 
.ductive  of  new  laws.     But  it  is  now  settled,  that  such  relief  may 
be  proper  in  equity,   and  that  directing  an  issue  to  be  tried  at 
law  is  only  discretionary  in  the  court. 

A,  recovers  a  judgment  against  the  defendant's  father,  and  the  Pr.  Ch.  333. 
•^laintifr(Llie  sheriff's  bailiif)  levied  24/.  of  goods  in  posscs::ion  of  Kent v.Bridge- 

Vol.  III.  3  F  "  "^  the  ^' 
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the  defendant's  father;  the  defendant  brought  trover  against  the 
plaintiff,  pretending  the  goods  to  be  his,  because  the  landlord  had 
seized  them  for  rent,  and  sold  them  to  him ;  but  on  evidence  the 
sale  was  proved  fraudulent,  and  that  the  father  was  in  possession 
all  along,  and  paid  taxes  for  the  farm  and  goods,  Sfc,  and  there- 
fore the  judge  gave  directions  to  the  jury  to  find  for  the  defend- 
ant at  law;  but  because  he  had  not  proved  a  copy  of  the  judg- 
ment, as  it  was  holden  he  ought,  for  that  only  reason  the  jury 
found  against  him ;  and  he  brought  his  bill  for  relief;  and  a  de- 
murrer to  it  on  the  arguing  was  over-ruled;  then  by  answer  he 
insisted  upon  his  property  under  the  bill  of  sale  and  recovery  at 
law,  where  the  matter  is  properly  triable,  and  relied  on  that 
without  examining  any  witnesses ;  but  the  plaintiff  fully  proved 
his  case  as  before,  and  that  the  judge  altered  his  directions 
only  for  want  of  proof  of  the  judgment,  and  disproved  the  de- 
fendant's answer  in  some  particulars ;  and  a  perpetual  injunction 
was  granted  against  the  judgment,  and  the  defendant  to  pay 
costs;  for  though  it  were  examinable  at  law,  so  it  was  in  equity 
too ;  and  the  plaintiff  having  set  out  the  whole  matter,  and 
proved  it  to  be  true,  if  it  were  untrue  the  defendant  might  have 
disproved  it. 

Archer  v.  But  it  hath  been  holden,   that  a  will  relating  to  the  personal 

Mosse,  estate  cannot  be  set  (a)  aside  in  a  court  of  equity  for  fraud  and 

Ste  hrntonv    imposition,  let  the  fraud  be  ever  so  great  or  so  strongly  proved; 

Gardiner,         and  that  this  is  a  matter  properly  cognizable  in  the  spiritual 

aP.Wrns.286.  court. 

(a)  But  though 

a  will  gained  by  fraud,  and  proved  in  the  spiritual  court,  cannot  be  controverted  in  equit}' ; 

yet  if  the  party,  claiming  under  such  will,  comes  for  any  aid  iii  equity,  he  shall  not  have  it. 

a  Vern.  76, 


It  was  once  holden,  that  a  will  relating  to  the  real  estate,  as 
M-ell  as  a  deed,  may  be  set  aside  in  equity,  for  fraud  and  circum- 
vention ;  as,  if  a  man  agrees  to  give  the  testator  2000/.  in  bank 
bills,  upon  condition  he  devise  his  estate  to  him,  and  on  the  de- 
livery of  such  bills  he  makes  his  will,  and  devises  his  estate  to 
him,  and  the  bills  prove  to  be  forged  and  counterfeit. 

But  it  hath  been  lately  resolved  in  the  House  of  Lords,  that  a 
406.  [Kerrick  will  of  a  real  estate  could  not  be  set  aside  in  a  court  of  equity  for 
V.  Bransb^,  fraud  or  imposition,  but  must  first  be  tried  at  law  on  devisavit  vel 
358.,  and  ^^i  being  matter  proper  for  a  jury  to  inquire  into. 

Webb  v.Claverden,  %  Atk.  424.    Beonet  v.  Vade,  id.  324.  Anon.  3  Atk.  17.  Bates  v.  Graves, 
a  Vcs.  jun.  287.] 


a  Vern.  700. 
Pr.Ch.123. 


Eq.  Ca.  Abr. 


Cro.  Ja.  497' 
a  Ro.  Abr.  78. 
aR0.Rep.107. 
Keb.  849. 
6  Mod.  4z. 
Sid.^i«.43i* 


(E)  Where  a  Wrong-doer  is  further  punishable  than 
by  making  void  the  fraudulent  Act. 

1  T  is  clear  from  many  instances,  that  gross  frauds  are  punishable 
-*-  by  way  of  indictment  or  information ;  such  as  playing  with 
false  dice,  causing  an  illiterate  person  to  execute  a  deed  to  his 
prejudice,  levying  a  fine  in  another's  name,  Sfc, ;  and  that  for 
these  and  such  hke  offences  the  party  may  be  punished  not  only 

with 


(E)  WJiere  a  Wrong-doer  is  further  punishable^  ^x.  803 

with  fine  and  imprisonment,  but  also  with  such  further  infamous  Noy,  99. 103. 

punishment  as  the  judijes  in  their  discretion  shall  think  proper,    ^^^"^^i^i^- 
'  •'     ^  ^    ^         Cro.El1z.531. 

Mod.  46.    a  Jon.  64.    Ld.  Raym.  865.    Hawk.  P.  C.  c.  71. 

But  it  hath  been  holden,  that  the  deceitful  receiving  of  money  6  Mod.  105. 
from  one  man  for  another's  use,  upon  a  fiilse  pretence  of  having  Salk.  379. 
a  message  and  order  to  that  purpose,   is  not  punishable  by  any  r  y  ga^elcv 
criminal  prosecution,  because  it  is  accompanied  with  no  manner  j  Lekch*s  Ca.' 
of  artful  contrivance,  but  wholly  depends  on  a  bare  naked  lie;  8v?. 
and  it  is  said  to  be  needless  to  provide  severe  laws  for  such  mis- 
chiefs, against  which  common  prudence  and  caution  may  be  suf- 
ficient security. 

But  by  the  33  H.  8.  c.  i.  it  is  ordained  and  enacted,  "  That 
"  if  any  person  or  persons,  of  what  estate  or  degree  soever  he  or 
"  they  be,  falsely  and  deceitfully  obtain,  or  get  into  his  or  their 
"  hands  or  possession  any  money,  goods,  chattels,  jewels,  or 
"  other  things  of  any  other  person  or  persons,  by  colour  or 
"  means  of  any  such  false  token,  or  counterfeit  letter,  made  in 
"  any  other  man's  name,  as  is  aforesaid,  that  then  every  such 
"  person  and  persons  so  offending,  and  being  thereof  lawfully 
"  convicted  by  witnesses  taken  before  the  lord  chancellour  of 
*'  England  for  the  time  being,  or  by  examination  of  witnesses  or 
**  confession  taken  in  the  Star-chamber  at  Westminster  before 
"  the  King's  most  honourable  council,  or  before  the  justices  of 
"  assise  in  their  circuit  for  the  time  being,  or  before  the  justices 
"  of  peace  in  any  part  of  the  King's  dominion  in  their  general 
•^  sessions,  or  by  action  in  any  of  the  King's  courts  of  record ; 
"  shall  have  and  suffer  such  correction  and  punishment  by  im- 
"  prisonment  of  body,  setting  upon  the  pillory,  or  otherwise,  by 
"  any  (a)  corporal  pain,  except  pains  of  death,  as  shall  be  to  (a)  It  is  said, 
"  him  or  them  limited,  adjudged,  or  appointed  by  the  person  J.^^^  ^^^  °^' 
"  and  persons  before  whom  he  shall  be  so  convict  of  the  said  ^^  ^^^^  j„  ^ 
"  offences  or  any  of  tliem."  prosecution 

upon  this 
stajtute,  because  it  is  expressly  ordained  that  some  corporal  punishment  shall  be  inflicted, 
and  no  other  is  mentioned.  3  Inst.  123.  But  in  Cro.  Car.  564.  there  is  a  precedent,  by 
which  it  appears,  that  one  convicted  on  such  a  prosecution  hath  been  adjudged  not  only  to 
stand  in  the  pillory,  but  also  to  pay  a  fine  of  500I.  And  to  be  bound  with  sureties  to  his  good 
behaviour. 

And  it  is  further  'enacted  by  the  said  statute,  "  That  as  well  And  by  the 
"  the  justices  of  assise  for  the  time  being,  as  also  two  justices  of  a7  El'^-  c.  a- 
"  peace  in  every  county,  whereof  one  to  be  of  the  gtiorum,  shall  5  3-.  ^"e  same 
ecu         £L  u  J       xu      -^     .  11  1  \  mutatis  mi^ 

*•  have  lull  power  and  authority  to  call  and  convene  by  process  landis  is 

**  or  otherwise,  to  the  said  assises  or  general  sessions,  any  per-  enacted  as 
"  son  or  persons  being  suspected  of  any  of  the  offences  aforesaid,  to  fraudulent 
"  and  to  commit  him  or  them  to  ward,  or  let  him  or  them  to  ^°°/eYeWe^^ 
**  bail,  till  the  next  assises  or  general  sessions,  there  to  be  exa-  purchasers. 
"  mined  and   further  to  be  ordered  by  their  discretion  as    is 
**  above  said." 

[It   is  also  enacted  by  30  Geo.  2.  c.  24.  "  That  all  persons  llUponthis 
<«  who  knowingly  and  designedly  by  false  pretences  shall  obtain  ^^^^^^%J?nies. 
"  from  any  person  money,  goods,  wares,  or  merchandizes,  with  r.  v.  Smith, 

3  F  2  "  intent  Cowp.  24- il 
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R.  V.  Mason, 
aT.  R.581. 
11.  V.  Munoz, 
2  Str.  iia;. 

R.  V.  Airey, 
a  East,  30. 

a  East,  P.  C. 
686.,  Leach* 
Ca.  499- 


R.  V.  Young, 
a  T.  R.505. 
I  Leach*9  Ca. 
505.  S.C. 


"  intent  to  cheat  and  defraud  any  person  or  persons  of  the  same, 
"  .shall  on  conviction  he  put  in  the  pillory,  or  publickly  whip- 
*^  ped,  or  fined  and  imprisoned,  or  transported,  for  the  term  of 
"  seven  years,  as  the  court  shall  in  discretion  think  fit."] 

jjBy  52  G.  3.  c.  64.  the  30  G.  2.  c.  24.  is  extended  to  any 
bond,  bill  of  exchange,  bank  note,  promissory  note,  or  other 
security  for  payment  of  money,  or  delivery  or  transfer  of  goode, 
or  other  valuable  thing.  j| 

[In  art  indictment  upon  the  statutes  both  of  33  H.  8.  &  30  G.  2., 
the  false  pretences  and  false  tokens  made  use  of  by  the  defendant 
must  be  set  forth  :  if  they  are  not,  it  is  error,  for  which  a  judg- 
ment against  the  defendant  will  be  reversed.] 

II  But,  if  the  pretence*  be  stated,  and  the  truth  of  them  be  ne- 
gatived, it  is  sufficient,  though  it  be  not  in  terms  alleged,  that 
the  defendantyfl/5^/y  pretended. 

The  statute  of  30  G.  2.  applies  to  all  cases  where  goods 
are  obtained  by  false  pretences  of  any  kind;  but  both  that 
statute  and  the  statute  of  33  H.  8.  are  confined  to  cases  where' 
credit  is  obtained  in  the  name  of  a  third  person,  and  do  not  ex- 
tend to  a  case,  where  a  man  on  his  own  account  gets  goods' 
with  an  intention  to  steal  them ;  where  an  original  intent  to' 
steal  appears,  the  statutes  do  not  apply ;  where  no  such  intent 
appears,  if  the  means  mentioned  in  the  statutes  are  made  use  of,' 
the  legislature  has  made  the  oflender  answerable  criminally, 
who  before,  by  the  common  law  of  the  land,  was  answerabK^ 
only  civilly,  iSueh  was  the  opinion  given  by  the  judges  i 
considering  the  case  of  the  Kitifr  v.  Pares. 

Although  to  constitute  an  oftence  within  tlie  statute  of  30  G.  : 
the  money  or  gooils  must  be  obtained  by  a  false  pretence  with  an 
intent  to   defraud;  yet  the   pretence   may   relate   to  a   future 
transaction  ;  and  if  made  by  one  in  the  presence  of  and  in  co 
cert  with  others,  they  may  be  all  iDcluded  jointly  in  the  sai 
indictment.il 

By  the  13  Eliz.  c.  5.  §  2.  it  is  enacted,  "  That  all  and  ev(  1 
**  the  parties  to  such  tained,  covinous,  or  fraudulent  feofFmt  1  . 
'^  gi^>  grapt,   alienation,    bargain,    conveyance,  bonds,    suii> 
"  judgments,  executions,  and  other  things  before  expressed  in 
*'  the  statute,  and  being  privy  and  knowing  of  the  same,  or  any 
"  of  them,  which  shall  wittingly  and  willingly  put  in  ure,  avo 
"  maintain,  justify,    or   defend  the  same,  or  any  of  tlicm,  . 
^*'  true,  simple,  and  done,  had,    or  made  hond  Jide  and  upr»ii 
**  good  consideration ;  or  shall  alien   or  assign   any  the  lands, 
"  tenements,  goods,  leases,  or  other  things,  before  mentioned^ 
"  to  him  or  them  conveyed,  or  any  part  thereof,  shall  incur  the 
"  penalty  and  forfeiture  of  one  year's  value  of  the  said   lands, 
**  tenements,  and   liereditamenls,  leases,    rents,    commons,   or 
"  other  profits  of  or  out  of  the  same,  and  the  whole  value  of 

the  said  goods  and  chattels,  and  also  so  much  money,  as  aic 

or  shall  be  contained  in  any  such  covinous  and  fained  bond  ; 

the  one  moiety  whereof  to  be  to   the   queen's   majesty,  hf  >• 

«  hfji! 
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"  heirs  and  successors,  and  tlie  otlier  moiety  to  the  party  or 
"  parties  grieved  by  such  fained  and  fraudulent  feolFmcnt,  gift, 
**  grant,  alienation,  bargain,  conveyance,  bonds,  suits,  judg- 
"  meats,  executions,  leases,  rents,  commons,  profits,  charges, 
**  and  other  things  aforesaid,  to  be  recovered  in   any   of  the 

•  queen's  courts  of  record,  by  action  of  debt,  bill,  plaint,  or 
"  information,  wherein  none  essoign,  protection,  or  wager  of 
"  law  shall  be  admitted  for  the  defendant  or  defendants ;  and 
**  also  being  thereof  lawfully  convicted,  shall  suffer  imprison- 
"  ment  for  one  half  year  without  l)ail  or  mainprize." 

To  an  information  brought  in  Ix)ndon  on  the  aforesaid  act  for  Dyer,  351. 
justifying  apud  L.  of  a  fraudulent  gift  of  goods  made  by  A.  to  the  pi.  ^Z'      • 
defendant   to  defraud  the  plaintiff  of  his  debt,   the  defendant  \}'^^v\il'(i 
saith,  that  A.  gave  these  goods  to  him  at  C,  IxmAjide^  and  tliat 
he  justified  the  gift  there,  and  traverses  the  justifying  it  at  Z. 
and  ruled  to  be  no  plea ;  for  31  Eliz.  c.  5.  restrains  common  in- 
formers   to    bring    their    actions    only    in   the   proper   county 
whci'e  the  oftence  was  done ;  yet  that  does  not  extend  to  a  party 
gi'ieved,  but  that  he  may  inform  in  what  county  he  pleases,  for 
he  is  not  a  common  informer. 

II  By  50  G.  3.  c.  59.,  "  If  any  person  or  persons  to  whom 
"  any  money  or  securities  for  money  shall  be  issued  for  publick 
"  services,   shall  from  and  after  the  passing  of  this  act  embezzle 

•  such  money,  or  in  any  manner  fraudulently  apply  the  same 

•  to  his  own  use  or  benefit,  or  for  any  purpo<>c  whatever  except 
•'  for  publick  services,  every  such  person  so  offending,  and  being 
"  thereof  duly  convicted  according  to  law,  in  any  part  of  the 
*■'  United  Kingdom,  shall  be  adjudged  guilty  of  a  misdemeanor, 

•  and  shall  be  sentenced  to  Ix?  transported  beyond  the  sea,  or  to 
•'  receive  such  other  punishment  as  may  by  law  be  inflicted  on 
"  persons  guilty  of  misdemeanors,  and  as  the  court  before 
"  which  such  offenders  may  be  tried  and  convicted  shall 
"  adjudge." 

By  §  2.,  "  If  any  such  officer,  collector  or  receiver  so  en- 
"  trusted  with  the  receipt,  custody  or  management  of  any  part 
"  of  the  publick  revenues,  shall  knowingly  furnish  false  state- 

•  ments  or  returns  of  the  sums  of  money  collected   by  him  or 

•  entrusted  to  his  care,  or  of  the  balances  of  money  in  his 
"  hands  or  under  his  controul,  such  officer,  collector  or 
"  receiver  so  offending,  and  being  thereof  convicted,  shall  be 
**  adjudged  guilty  of  a  misdemeanor,  and  shall  be  adjudged  to 
"  suffer  the  punishment  of  fine  and  imprisonment,  at  the 
"  discretion  of  the  court,  and  be  rendered  for  ever  incapable  of 
"  holding  or  enjoying  any  office  under  the  crown." 

By  52  G.  3.  c.  63.,  "  If  any  person  or  persons  with  whom 
"  (as  banker  or  bankers,  merchant  or  merchants,  broker  or 
"  brokers,  attorney  or  attornies,  or  agent  or  agents  of  any  de- 
"  scription  whatsoever)  any  ordnance  debenture,  exchequer  bill, 
"  navy,  victualling,  or  transport  bill,  or  other  bill,  warrant,  or 
**  oi*der  for  the  payment  of  money,  state  lottery  ticket  or  certi- 
"  ficale,  seaman's  ticket,  bank  receipt  for  payment  of  any  loan, 
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"  India  bond,  or  other  bond,  or  any  deed,  note,  or  other  se- 
*'  curity  for  money,  or  for  any  share  or  interest  in  any  national 
*'  stock  or  fund  of  this  or  any  other  countrj^,  or  in  the  stock  or 
"  fund  of  any  corporation,  company,  or  society  established  by 
"  act  of  parliament  or  royal  charter,  or  any  power  of  ;ittorney 
*'  for  the  sale  or  transfer  of  any  such  stock  or  fund,  or  any 
*'  share  or  interest  therein,  or  any  plate,  jewels,  or  other  per- 
*'  sonal  effects,  shall  have  been  deposited,  or  shall  be  or  remain 
"  for  safe  custody,  or  upon  or  for  any  special  purpose,  without 
"  any  authority,  either  general,  special,  conditional,  or  discre- 
*'  tionary,  to  sell  or  pledge  such  debenture,  bill,  warrant,  order, 
'*  state  lottery  ticket  or  certificate,  seaman's  ticket,  bank  re- 
"  ceipt,  bond,  deed,  note,  or  other  security,  plate,  jewels,  or 
"  other  personal  effects,  or  to  sell,  transfer,  or  pledge  the  stock 
"  or  fund,  or  share  or  interest  in  the  stock  or  fund  to  which  such 
"  security  or  power  of  attorney  shall  relate,  shall  sell,  negociatc, 
"  transfer,  assign,  pledge,  embezzle,  secrete,  or  in  any  manner 
*'  2ipply  to  his  or  their  own  use  or  benefit,  any  such  debenture, 
"  bill,  warrant,  order,  state  lottery  ticket,  or  certificate,  seaman's 
*'  ticket,  bank  receipt,  bond,  deed,  note,  or  other  security,  as  here-* 
*'  inbeforc  mentioned,  plate,  jewels,  or  other  personal  effects,  or 
"  the  stock  or  fund,  or  share  or  interest  in  the  stock  or  fund  to 
"  which  such  security  or  power  of  attorney  shall  relate,  in  viola- 
"  tionof  good  faith,  and  contrary  to  the  special  purpose,  for  which 
"  the  things  hereinbefore  mentioned,  or  any  or  either  of  them, 
"  shall  have  been  deposited,  or  shall  have  been  or  remained  with 
"  or  in  the  hands  of  such  person  or  persons,  with  intent  to  de- 
"  fraud  the. owner  or  owners  of  any  such  instrument  or  security, 
"  or  the  person  or  persons  depositing  the  same,  or  the  owner  or 
"  owners  of  the  stock  or  fund,  share  or  interest,  to  which  such  sc- 
"  curity  or  power  of  attorney  shall  relate,  every  person  so  of- 
"  fending  in  any  part  of  the  United  Kingdom  of  Great  Britain 
*'  and  Ireland,  shall  be  deemed  and  taken  to  be  guilty  of  a  mis- 
*'  demeanor,  and  being  thereof  convicted  according  to  law,  shall 
"  be  sentenced  to  transportation  for  any  term  not  exceeding 
"  fourteen  years,  or  to  receive  such  other  punishment  as  may  by 
"  law  be  inflicted  on  a  person  or  persons  guilty  of  a  misdemeanor, 
•  "  and  as  the  court  before  which  such  offender  or  offenders  may 

*'  he  tried  and  convicted  shall  adjudge." 

By  §  2.  reciting  "  That  it  is  usual  tor  persons  having  dealings 
"  with  bankers,  merchants,  brokers,  attornies,  and  other 
"  agents,  to  deposit  or  place  in  the  hands  of  such  bankers, 
"  merchants,  brokers,  attornies,  and  other  agents,  sums  of 
"  money,  bills,  notes,  drafts,  cheques,  or  orders  lor  the  pay- 
"  ment  of  money,  with  directions  or  orders  to  invest  the  mo- 
*'  nies  so  paid,  or  to  which  such  bills,  notes,  drafts,  cheques, 
"  or  orders  relate,  or  part  thereof^  in  the  purchase  of  stoflcks  or 
"  funds,  or  in  or  upon  government  or  other  securities  for  money, 
"  or  to  apply  and  dispose  thereof  in  other  ways,  or  for  other 
"  purposes ;  and  it  is  expedient  to  prevent  embezzlement  and 
"  malversation  in  such  cases  also;  it  is  enacted,  that  if  any  such 

14  **  banker, 


(K)   JVhere  a  Wroiig- doer  is  further  punishable^  ^c.  807 

"  banker,  merchant,  broker,  attorney,  or  other  agent,  in 
<*  whose  liunds  any  sum  or  sums  of  money,  bill,  note,  drafts 
"  cheque,  or  order  for  the  payment  of  any  sum  or  sums  of  mo- 
ney sliall  be  placed,  with  any  order  or  orders  in  writing,  and 
*■'  signed  by  the  party  or  parties  who  shall  so  deposit  or  place 
"  the  same,  to  inve>>t  such  sum  or  sums  of  money  or  the  money 
**  to  which  such  bill,  note,  draft,  cheque,  or  order  as  afore- 
"  said,  shall  relate,  in  the  purchase  of  any  stock  or  fund,  or  in 
**  or  upon  government  or  other  securities,  or  in  any  other  way 
"  or  for  any  other  purjx)sc  specified  in  such  order  or  orders, 
"  shall  in  any  manner  apply  to  his  or  their  own  use  and  benefit, 
"  any  such  sum  or  sums  of  money,  or  any  such  bill,  note,  draft, 
"  cheque,  or  order  for  the  payment  of  any  sum  or  sums  of 
"  money  as  hereinbefore  mentioned,  in  violation  of  good  faith 
<*  and  contrary  to  the  special  purpose  specified  in  the  direction 
**  or  order  in  writing  hereinbefore  mentioned,  with  intent  to 
**  defraud  the  owner  or  owners  of  any  such  sum  or  sums  of  mo- 
"  ney,  or  order  for  the  payment  of  any  sum  or  sums  of  money ; 
*'  every  person  so  offending  in  any  part  of  the  United  Kingdom, 
*'  shall  in  like  manner  be  deemed  and  taken  to  be  guilty  of  a 
'*  misdemeanor,  and  being  convicted  thereof  according  to  law, 
<'  shall  incur  and  su0er  such  punishment  as  is  hereinbefore 
"  mentioned." 

>  3.  "  Provided  always.  That  nothing  herein  contained  shall 
**  extend  or  be  construed  to  extend,  to  prevent  any  of  the  per- 
"  sons  hereinbefore  mentioned  from  receiving  any  money 
"  which  shall  be  or  become  actually  due  and  payable  upon  or 
*'  by  virtue  of  any  of  the  instruments  or  securities  hereinbe- 
''  fore  mentioned,  according  to  the  tenor  and  eflfect  thereof,  in 
*'  such  manner  as  he  or  they  might  have  done,  if  this  act  had 
*'  not  been  made." 

§  4.  "  Provided  also.  That  the  penalty  by  this  act  an- 
"  nexed  to  the  commission  of  any  offence  intended  to  be 
"  guarded  against  by  this  act,  shall  not  extend  or  be  construed 
"  to  extend  to  any  partner  or  partners,  or  other  person  or  per- 
<*  sons  of  or  belonging  to  any  partnership,  society,  or  firm,  ex- 
"  cept  only  such  partner  or  partners,  person  or  persons,  as 
"  shall  actually  commit  or  be  accessary  or  privy  to  the  commis- 
"  sion  of  such  offence ;  any  thing  herein  contained  to  the  con- 
"  trary  in  anywise  notwithstanding." 

§  5.  "  Provided  also.  That  nothing  in  this  act  contained, 
"  nor  any  proceeding,  conviction,  or  judgment  to  be  had  or 
"  taken  thereupon,  shall  hinder,  prevent,  lessen,  or  impeach 
"  any  remedy  at  law  or  in  equity,  which  any  party  or  parties 
*'  aggrieved  by  any  offence  against  this  act  might  or  would  have 
"  had,  or  have  been  entitled  to  if  this  act  had  not  been  made, 
"  nor  any  proceeding,  conviction,  or  judgment  had  been  had 
"  or  taken  thereupon ;  but  nevertheless  the  conviction  of  any 
**  offender  against  this  act  shall  not  be  received  in  evidence  in 
**  any  action  at  law,  or  suit  in  equity,  against  such  offender ; 
"  and  further,  that  no  person  shall  be  liable  to  be  convicted  by 

"  any 
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"  any  evidence  whatever,  as  an  offender  against  this  act,  in 
"  respect  of  any  act,  matter,  or  thing  done  by  him,  if  he  shall 
^  at  any  lime  previously  to  his  being  indicted  for  such  offence, 
"  have  disclosed  such  act,  matter,  or  thing,  on  oath,  under  or 
"  in  consequence  of  any  compulsory  process  of  any  court  of 
^'  law  or  equity,  in  any  action,  suit,  or  proceeding,  in  or  to 
^  which  he  yhali  have  been  a  parly,  and  which  shall  have  been 
<«  bofta  Jidc  instituted  by  the  party  aggrieved  by  the  act,  matter, 
"  or  thing,  which  shall  have  been  committed  by  such  offender 
"  aforesaid." 

§  6.  "  Provided  always.  That  nothing  in  this  act  contained 
'«  shall  extend  to  or  aftect  any  person  or  persons  being  a  trustee 
"  or  trustees  in  or  under  any  marriage  settlement,  will,  or  other 
"  deed  or  instrument,  or  being  a  mortgagee  or  mortgagees  of 
*'  any  property  whatsoever,  whether  real  or  personal,  in  respect 
"  of  any  act  or  acts  done  by  any  such  person  or  persons  in  re- 
*'  lation  to  the  property  comprized  in  or  affecttul  by  any  such 
"  trust  or  mortgage  as  aforesaid." 

§  7.  "  Provided  always.  That  every  person  who  shall  commit, 
"  in  Scoilandy  any  offence  against  this  act,  which  by  the  pro- 
"  visions  thereof  is  constituteil  a  misdemeanor,  shall  be  liable 
"  to  be  punished  by  fine  and  imprisonment,  or  by  either  of 
"  them,  or  by  transportation  for  any  term  not  exceeding 
*'  fourteen  years,  as  the  judge  or  judges  before  whom  such  of- 
*'  fender  shall  be  tried  and  convicted  may  direct." 

§.  8.  '*  Provided  always,  That  nothing  herein  contained  shall 
*'  extend  to  restrain  any  banker,  merchant,  broker,  attoniey,  or 
"  other  agent,  from  selling,  negociating,  transferring,  or  other- 
"  wise  disposing  of  any  securities,  property,  or  other  effects  as 
"  aforesaid,  in  their  custody  or  possession,  upon  which  they  shall 
"  have  any  lien,  claim,  or  demand,  which  by  law  entitles  them 
^*  to  sell  or  dispose  thereof,  unless  such  sale,  transl'er,  or  other 
"  disposal  shall  extend  to  a  greater  number  or  to  a  greater 
"  part  of  such  securities,  property,  or  other  effects  as  afbre- 
**  said  tlmii  shall  be  requisite  or  necessary  for  the  purpose 
"  of  paying  or  sati^jfying  such  lien,  claim,  or  demand ;  any 
"  thing  hereinbefore  contained  to  the  contrary  thereof  in  any- 
"  wise  notwithstanding."  It 
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IIADDENDA. 


EJECTMENT. 

(B)  Of  the  modern  Manner  of  commencing  and  pro- 
ceeding in  Ejectment. 

Vol.  III.    Page  4. 

T F  a  lease  contains  a  proviso  for  re-entry  on  nonpayment  of  ^  ^®  \r*\a 
rent,  being  laxvfidly  demanded^  still,  if  there  be  no  sufficient  Alexander 
distress  on  die  premises,  the  lessor  may  re-enter  without  any  2  Maule  &  S. 
demand.  525.  diss.  Ld. 

FMenborough, 
C.  J,;  and  see  tit.  /fen/,  Vol.  vii.  27.     And  qn.  Whether  the  statute  has  put  a  landlord  in  a 
better  situation  than  the  crown  is  in,  who,  it  seems,  is  bound  to  make  a  aemand  if  expressly 
stipulated,  though  in  virtue  of  the  prerogative  not  bound  to  make  any  demand  where  not 
stipulated. 

If  a  lease  contain  a  proviso  for  re-entry  in  case  rent  in  arrear  Doe  dem. 
by  a  certain  time,  "  although  no  legal  or  formal  demand  should  Harris  v.  Mas- 
"  be  made,"   an  ejectment  may  be   brought  without  actual  re-  i^"^'  ^       °* 

1       -.u       ^  J  1      r         ..  &  C.490. 

entry,  and  without  any  demand  01  rent. 

In  proceeding  on  the  4  G.  2.  c.  28.  §  2.  it  is  no  objection  that  Doe  dem. 
the  declaration  was  served  on  a  day  subsequent  to  the  day  on  Lawrence  v. 
which  the  demise  was  laid,  that  being  after  the  rent  became  due,  ^  Barn'!^&  C. 
because  the  title  of  the  lessor  accrues  on  the  day  on  which  the  752. ;  and  see 
forfeiture  would  accrue  at  common  law  by  nonpayment  of  the  15  East,  286. 
rent. 

A   difference   between  the   rent  proved  to  be  due  and  the  Tenny  v. 

rent  stated  in  the  particulars,  is  not  material.  i^P^^'t^ 

*^  ^  5  Bmg.  R.  5. 

The  penalty  of  three  years*  improved  rent  incurred  by  a  Crocker  v. 
tenant  for  concealing  a  declaration  in  ejectment  under  the  1 IG.  2.  FothergiU, 
c.  19.  is  not  the  rent  reserved,  but  such  a  rent  as  the  landlord  \r^^' 
and  tenant  might  fairly  agree  upon  at  the  time  of  delivering 
the  declaration  in  ejectment,  in  case  the  premises  were  then 
to  let. 

The  mortgagee  of  a  lease  has  the  same  title  to  relief  against  an  Doe  dem. 
ejectment  for  nonpayment  of  rent,  and  u|X)n  the  same  terms,  as  ^'^^^^'^^'^  ^* 
the  lessee  against  whom  the  recovery  is  had.  402*^  a  aunt. 

By  the  1  G.  4.  c.  87.  intituled  An  Act  for  enabling  landlords  \  q,  4.  c.87. 
more  speedily  to  recover  possession  of  lands  and  tenements  wdaw-  §  1. 
Jidly  held  over  by  tenants^  it  is  enacted,  that  where  the   term  or 
interest  of  a  tenant  holding  under  lease,  or  agreement  in  writing, 
shall  have  expired  or  been  determined  by  notice  to  quit,  and 
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such  tenant,  or  any  one  claiming  under  him,  shall   refuse  to  de 

liver  up  possession  after  demand  in  writing  made  and  signed 

by  the  landlord  or  his  agent,  and  served  upon  or  left  at  the 

dwelling-house  of  a  tenant,  and  the  landlord  shall  proceed  by 

ejectment,  it  shall  be  lawful  for  him,  at  foot  of  the  declaration, 

to  address  a  notice  to  the  tenant,  requiring  him  to  appear  on 

the  first  day  of  the  next  term,  to  be  made  defendant  and  find 

bail,  if  ordered  by  the  court ;  and  on   the  appearance  of  the 

party  it  shall  be  lawful  for  the  landlord  producing  the  lease  or 

agreement,  or  some  counterpart,  and  proving  the  execution,  and 

that  the  premises  have  been  actually  enjoyed  under  it,  and  that 

the  tenant's  interest  has  expired  or  been  determined  by  notice 

to  quit  and  possession  demanded,  to  move  that  the  tenant  should 

undertake  to  give  plaintiff  a  judgment  of  the  term  preceding 

trial,  and  enter  into  recognizances  to  pay  the  costs  and  damages 

to  be  recovered  by  plaintiff,  and  the  court  shall,  if  they  see  fit, 

make  such  rule  absolute. 

Doe  (lem  Where  a  tenant  holds  from  year  to  year  without  lease  or 

Bradford'v.       agreement  in  writing,  the  case  is  not  within  this  statute.    • 

Roe,  5  Barn.&  A.  770.     Doe  dem.  Phillips  v.  Roe,  5  Barn.  &  A.  766.;  and  see  6  Moo.  R.54. 

See  1  M'Clel.        A  tenancy,   by  virtue  of  an  agreement  in  writing,  for  three 

"^^2.  months  certain,  is  a  tenancy  "  for  a  term"  within  the  statute. 

It  is  not  necessary  to  express  in  the  rule  nisi  the  amount  of 
security  required. 

Doe  dem.  Pen-       ^  tenancy  for  years  determinable  on  lives  is  not  a  holding  for 
nington  v.         ^^Y  "  number  of  years  certain  '*  within  this  act. 
Roc,  7  Barn.  &  C.  2. 

1  Wm.  4.  C.70.       By  Stat.  1  Will.  4.  c.  70.  §  36.,  after  reciting  the  delays  suffered 

§  36.  by  landlords  in  recovering  possession  of  their  lands,  it  is  enacted, 

"  that  in  all  actions  of  ejectment  to  be  brought  in  any  of  his  ma- 

y  '        "  jesty*s  courts  at  Westmiustcr^  by  any  landlord  against  his  tenant, 

^  "  or  against  any  person  claiming  through  or  under  such  tenant,  for 

J  •  "  the  recovery  of  any  lands  or  hereditaments  where  the  tenancy 

A   ,  "  shall  expire,  or  the  right  of  entry  into  or  upon  *uch  lands  or 

(jV^^'  "  hereditaments  shall  accrue  to  such  landlord,  in  or  after  Hilary 

"  or  Trinity  terms  respectively,  it  shall  be  lawful  for  the  lessor  of 

"  the  plaintiff  in  any  such  action,  at  any  time  within  ten  days  after 

"  such  tenancy  shall  expire,   or  right  of  entry  accrue  as  afore- 

"  said,  to  serve  a  declaration  in  ejectment,  entitled  of  the  day 

"  next  after  the  day  of  the  demise  in  such  declaration,  whether 

"  the  same  shall  be  in  term  or  in  vacation,  with  a  notice  there- 

"  unto  subscribed,  requiring  the  tenants  in  possession  to  appear 

"  and  plead  thereto,  within  ten  days,  in  the  court  in  which  such 

"  action  may  be  brought ;  and  proceedings  shall  be  had  on  such 

"  declaration,   and  rules  to  plead  entered  and  given,   in  such 

"  and  the  same  manner,  as  nearly  as  may  be,  as  if  such  declar- 

"  ation  had  been  duly  served  before  the  preceding  term :  pro- 

"  vided  always,  that  no  judgment  shall  be  signed  against  the 

"  casual  ejector  until  default  of  appearance  and  plea  within  such 

**  ten  days,  and  that  at  least  six  clear  days'  notice  of  trial  shall 

«  be 
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^'  be  given  to  the  defendant  before  the  commission  day  of  the 
"  assizes  at  which  such  ejectment  is  intended  to  be  tried  ;  provided 
"  also,  that  any  defendant  in  such  action  may,  at  any  time  be- 
"  fore  the  trial  thereof,  apply  to  a  judge  of  either  of  his  majesty's 
"  superior  courts  at  Westminster^  by  summons  in  the  usual  man- 
"  ner,  for  time  to  plead,  or  for  staying  or  setting  aside  the  pro- 
*'  ceedings,  or  for  postponing  the  trial  until  the  next  assizes ; 
"  and  that  it  shall  be  lawful  for  the  judge,  in  his  discretion,  to 
**  make  such  order  in  the  said  cause  as  to  him  shall  seem  ex- 
'*  pedient." 

\\y  §  S7.  it  is  enacted,  **  that  in  making  up  the  record  of  the  §^7. 

"  proceedings  on  any  such  declaration  in  ejectment,  it  shall  be 
"  lawful  to  entitle  such  declaration  specially  of  the  day  next 
"  after  the  day  of  the  demise  therein,  whether  such  day  shall 
"  be  in  term  or  in  vacation,  and  no  judgment  thereon  shall  be 
"  avoided  or  reversed  by  reason  only  of  such  special  title." 

And  by  §  38.  it  is  enacted,    "  that  in  all  cases  of  trials  of        %^y\  C^ 
"  ejectments  at  nisi  prius,  where  a  verdict  shall  be  given  for  the  ^^r.^AJ  yJtcJ 
"  plaintiflT,  or  the  plaintiff  shall  be  nonsuited  for  want  of  the 
"  defendant's  appearance  to  confess  lease,  entry,   or  ouster,  it 
"  shall  be  lawful  for  the  judge  before  whom  the  cause  shall  be^ 
"  tried,  to  certify  his  opinion  upon  the  back  of  the  record,  that 
"  a  writ  of  possession  ought  to  issue  immediately,  and  upon 
*'  such  certificate  a  writ  of  possession  may  be  issued  forthwith ; 
"  and  the  costs  may  be  taxed,  and  judgment  signed  and  executed 
•*  afterwards  at  the  usual  time,  as  if  no  such  writ  had  issued  '^Ji^^t^ 
**  provided  always,  that  such  writ,  instead  of  reciting  a  recovery  '^y^^T^*^ 
"  by  judgment  in  the  form  now  in  use,  shall  recite  shortly  that  '^^JL^ 

"  the  cause  came  on  for  trial  at  nisi  prius  at  such  a  time  and  ^ 
"  place,  and  l)efore  such  a  judge,  (naming  the  time,  place,  and^T^" 
"  judge,)  and  that  thereupon  the  said  judge  certified  his  opinioi^     "'  '*'  " 
"  that  a  writ  of  possession  ought  to  issue  immediately."         '  f  ~ 

(D)  Of  the  Declaration  in  the  Ejectment.  / 

2.   What  shall  he  a  sufficient  Description  oftJie  Premises. 

Page  15. 

IT  is  no  error  if  the  declaration  in  one  count  is  for  a  P°^  v.  Dye- 
messuage  and  tenement^  for  the  damages  may  be  referred  to  the  q  Jq  ^"*  * 
messuage  ;  nlifer  if  they  were  in  separate  counts. 

It  is  not  necessary  to  state  the  premises  to  be  in  a  parish,  for  Goodtitle  v. 

if  described  as  in  the  parish  of  A.  and  B,  and  there  is  no  such  ^  Xau^t 
parish,  the  word  parish  is  surplusage. 


671. 


3.  Of  the  Demise  and  Right  of  Entry  in  the  Lessor   of  the 
Flaintiffy  and  of  the  Ouster. 

Page  20. 

WHERE  a  copyholder  has  been  admitted  tenant,  and  done  Doe  v.  Bud- 
fealty  to  the  lord,  he  is  estopped  in  an  action  by  the  lord  for  a  den,  5  Barn. 

3G2  for.  &  A.  626. 
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Doe  V.  Gar- 
tham,  1  Bing. 
357. 


Doe  dem. 
Banks  v. 
Booth,  2  Bos. 
&  Pull.  219. 


Doe  dem. 
Pitcher  v. 
Mitchell, 
1  Bro.&  Bing. 
11.  3  Moo. 
229.;  and  see 
8  Taunt.  241. 

Barwick  v. 
Thompson, 
7  Term  R.488. 

Doe  dem. 
Barber  v. 
Lawrence, 
4  Taunt.  23. 
Doe  V. 
Wheeler, 
4  Bing.  276. 


Doe  V.  Brewer, 
4  Maule.  &  S.  300. 


forfeiture  from  shewing  that  the  legal  estate  was  in  a  trustee,  and 
not  in  the  lord,  at  the  time  of  the  admittance. 

The  visitors  and  feoffees  of  a  school  who  dismiss  the  school- 
master for  misconduct,  cannot  maintain  ejectment  to  recover  the 
house  till  they  have  summoned  the  master  before  them,  and 
determined  his  freehold  interest. 

The  trustees  under  a  turnpike  act  having  demised  to  one  of 
several  mortgagees  such  proportion  of  the  tolls  arising  from  the 
road,  and  of  the  toll-houses  and  toll-gates,  as  the  sum  advanced 
by  him  bore  to  the  whole  sum  raised  on  the  credit  of  the  tolls, 
the  mortgagee  brought  ejectment  for  the  toll-houses  and  toll- 
gates,  in  order  to  recover  the  interest  due  to  him  ;  it  was  held, 
that  he  might  well  maintain  the  action,  notwithstanding  a  clause 
in  the  act  that  all  the  mortgagees  should  be  creditors  on  the  tolls 
in  equal  degree. 

A,  and  B,^  tenants  in  common,  having  agreed  to  divide  their 
property,  and  that  Blackacre  should  belong  to  A, ;  the  occupier  of 
Blackacre^  who,  after  this  agreement,  had  paid  his  whole  rent  to 
A,^  was  held  to  have  admitted  A,^s  title,  and  on  ejectment  brought 
by  A»  could  not  object  that  the  partition  deed  was  not  executed. 

If  B.i  claiming  under  A,^  let  lands  for  years  to  C.  and  die,  and 
A.  afterwards  bring  an  ejectment  against  C. ;  C  cannot  dispute 
the  tide  of  A, 

A  right  of  entry  cannot  be  reserved  to  a  stranger  to  the 
estate ;  or  to  a  cestui  que  ti^st^  where  the  legal  estate  is  in  the 
trustee. 

But  where  lessee  made  an  under-lease,  containing  a  proviso 
that  the  lessor  ajul  lessee  might  re-enter  for  breach  of  covenant, 
it  was  held  that  the  lessee  might  alone  maintain  ejectment  with- 
out joining  the  lessor. 

The  lessor  of  the  plaintiff  cannot  release  the  action. 


Doe  dem. 
Grundy  v. 
Clarke, 
14  East,  488. 


Doe  dem. 
Newhy  T. 
Jackson, 
1  Barn.  & 

448. 


c. 


Doe  dem. 
Lockwood  V. 
Clarke,  8  East 
R.  185. 


Where  a  pauper  had  been  put  in  possession  of  a  cottage  forty 
years  ago  by  the  then  existing  overseers,  and  had  continued  in  the 
parish  pay,  and  the  cottage  had  been  from  time  to  time  repaired  by 
different  overseers,  till  two  years  ago,  when  the  pauper  disposed 
of  it  to  the  defendant,  and  went  away ;  held,  that  the  existing 
overseers  could  not  maintain  ejectment,  having  no  derivative 
title  from  their  predecessors  (being  no  corporation),  and  the  pau- 
per having  done  nothing  to  recognize  his  holding  under  them. 

Where  an  agreement  was  made  between  A.  and  B.  that  A. 
should  sell  premises  to  B,  if  he  had  a  good  title  to  them,  and 
that  B,  should  have  the  possession  fix)m  the  date  of  the  agree- 
ment, it  was  held  that  A,  could  not  maintain  ejectment  against 
B,  without  a  notice  to  quit,  although  the  object  of  the  action 
was  to  try  the  tide. 

Where  a  lease  was  for  twenty-one  years,  if  the  tenant,  his 
excecutors,  &c.  should  so  long  continue  to  inhabit  the  farm- 
house and  occupy  the  land,  and  should  not  assign  or  part  with 
the  same ;  it  was  held,  that  the  tenant  having  become  bankrupt, 
and  the  assignees  having  sold  the  lease,  and  the  bankrupt  being 
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out  of  the  farm,  the  landlord  might  bring  ejectment  with  an 
actual  re-entry. 

Where  there  was  a  proviso  for  re-entry,  on  the  tenant's  as-  Doc  v.  Powel, 
signing  without  licence,  it  was  held  that  a  trust  deed  executed  ^  ^^^'  ^  ^• 
by  the  tenant,  conveying  all  his  real  and  personal  property  to      ^* 
trustceii  for  his  creditors,  on  which  a  commission  of  bankruptcy 
was  sued  out,  was  not  a  valid  assignment  creating  a  forfeiture, 
since  the  deed  was  void  and  an  act  of  bankruptcy. 

One  put  into  possession  upon  an  agreement  for  purchase,  Right  v.  Beard, 
cannot  be  ousted  by  an  ejectment  l)efore  his  lawful  possession  is  i3EastR.2io. 
determined  by  demand  of  possession,  or  otherwise. 

Where  a  defendant  enclosed  a  piece  of  waste,  and  occupied  it  Doe  v.  WiU 
thirty  years  without  paying  rent,  and  then  on  demand  by  the  ^'o"*"*  -  q 
occupier  of  the  adjacent  land  paid  6d,  per  acre  for  three  years,   ^jg. 
this    was  held    conclusive  to  shew   that  the  occupation   began 
by  permission,  and  to  support  an  ejectment. 

After  trial   the  court  will  not  relieve  the  tenant  by  staying  Doe  v.  Mas- 
proceedings  in  the  ejectment,  on  payment  of  arrears  of  rent  and  ^ers,  2  Bam.  & 

^^^*^-  see  7  E^ril. 

The  court  will  not  stay  proceedings  in  an  ejectment  brought  Qq^^\^\q  y 

by  the  mortgagee  against  the  mortgagor,  on  the  latter  paying  Pope,  7Terin 

principal,   interest,   and  costs,   if  he  has  agreed  to  convey  the  R.  185. 
equity  of  redemption  to  the  mortgagee. 

The  court  will  not  set  aside  a  verdict  and  judgment  in  order  Doe  dem. 

to  let  a  party  in  to  defend,  though  he  set  forth  a  clear  title  and  Ledger  v.  Roe, 

offer  to  pay  costs.  3  Taunt.  R. 

After  verdict  in  ejectment  against  a  tenant  for  not  quittmg  Dq^  y  Darle} , 
pursuant  to  notice,  a  subsequent  distress  for  rent  due  after  the  8  Taunt.  538.  * 
verdict,  does  not  waive  the  notice. 

The  lessor  of  plaintiff  is  bound,  at  the  trial,  to  prove  the  Goodtitle  v. 
defendant  in  possession  of  the  premises  which  he  seeks,  although  Rich,  7  Term 

defendant  has  entered  into  the  general  consent-rule  to  confess  ^-527.;  and 
1  *  J         i.  what  IS  evi- 

lease,  entry,  and  ouster.  d^nce  of  being 

tenant  in  possession,  see  2  Bam.  &  A.  371. 

Defendant,  who  held  under  a  tenant  for  life,  received  on  her  Doe  v.  Frowd, 
death  a  letter  from  the  lessor  of  the  plaintiff,  claiming  as  heir,  4  Bing.  R. 
and  demanding  rent.     Defendant  answered,  that  he  held  the  ^^7. 
premises  as  tenant  to  S.,  —  that  he  had  never  considered  the 
lessor  of  the  plaintiff  as  his  landlord,  —  that  he  should  be  ready 
to  pay  the  rent  to  any  one  who  should  be  proved  entitled  to  it; 
but  that,  without  disputing  the  lessor's  pedigree,  he  must  decline 
deciding  on  his  claim  without  more  satisfactory  proof  in  a  legal 
manner:   held,  that  this  was  a  disclaimer  of  lessor  of  plaintiff's 
title,  and  that  notice  to  quit  was  unnecessary. 

Where  a  lease  contained  a  general  covenant  to  repair,  and  also  Doe  v.  Paine, 
a  covenant  to  repair  within  three  months  after  notice,  and  a  2  Camp.  520. 
proviso  for  re-entry  for  nonperformance  of  the  covenants,  and 
the  landlord  served  the  tenant  with  a  notice  to  repair  forthwith  ,• 
it  was  held,  that  he  might  bring  ejectment  on  the  proviso,  before 
the  three  months  had  expired. 

3  G  3  But 
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Doe  V.  Meux, 

4  Barn.  &  C. 
606. 

Doe  V.  Bond, 

5  Barn.  &  C 
855. 


Doe  V.  Breach, 
6  Esp.  106. 
Doe  V.  Watt,  8 

(a)  Fox  V. 
Swann,  Sty. 
482.    Good- 
right  dem. 
Walter  v.  Da- 
vids, Cowp. 
803.  The  au- 
thority of  the 
case  Doc  dem. 
Scott  V.Miller, 
sC.&P.seems 


(c)  Doe  dem. 
Boscawen  v. 
Bliss,  4  Taunt. 
735. 

(d)  Doe  dem. 
Ambler  v. 
Woodbridge, 
9  Barn.  &C. 
376. 

(<?)  Doe  dem. 
Bryan  r. 
Banks,  4  Barn 
&  A.  401. 


But  where  the  landlord  gave  a  notice  to  repair  \Joithi7i  three 
months^  according  to  the  covenant,  it  was  held,  he  was  precluded 
from  insisting  on  the  forfeiture  till  the  three  months  expired. 

Where  a  lease  contained  a  proviso  for  re-entry  if  the  lessee 
committed  waste  to  the  value  of  10/.,  and  the  tenant  pulled 
down  some  old  buildings  of  more  than  10/.  value,  and  substituted 
others  of  a  different  description ;  it  was  held,  that  the  waste  con- 
templated in  the  proviso,  was  waste  prodTicing  afi  iJijwy  to  the 
reversion^  and  that  it  was  a  question  for  the  jury,  whether  such 
waste  had  been  committed. 

Ejectment  may  be  maintained  on  a  power  of  re-entry  in  an 
agreement  as  well  as  in  a  deed. 
Barn.  &  C.  308. 

The  forfeiture  of  a  lease  by  breach  of  a  covenant  or  condition 
may  be  waived,  in  like  manner  as  a  forfeiture  for  nonpayment  of 
rent,  or  a  notice  to  quit ;  that  is  to  sajs  if  the  landlord  do  any 
act,  with  knowledge  of  the  breach,  which  can  be  considered  as 
an  acknowledgment  of  a  tenancy  still  subsisting ;  as,  for  example, 
if  he  receive  rent  accruing  subsequently  to  the  forfeiture  (a), 
unaccompanied  by  circumstances  which  shew  a  contrary  in- 
tention, (J)) 
very  doubtful.     See  Adams  on  Eject.  192. 

But  a  waiver  of  one  forfeiture  incurred  by  breach  of  covenant 
will  not  be  a  waiver  of  a  second  forfeiture  incurred  by  another 
breach  of  the  same  covenant ;  nor,  where  the  breach  is  a  con- 
tinuing breach,  will  the  landlord  be  precluded  from  taking 
advantage  of  it,  by  having  received  rent,  Sfc.  after  the  breach 
was  originally  committed.  Thus  where  a  right  of  re-entry  was 
reserved  on  a  breach  of  covenant  not  to  under-let,  it  was  held 
that  the  lessor  was  entitled  to  re-enter  upon  a  second  under- 
letting, although  he  liad  waived  his  right  so  to  do  upon  the 
first,  (c)  So  also  where  the  forfeiture  incurred  was  by  using 
rooms  in  a  house  in  a  manner  prohibited  by  the  lease,  it  was 
held  that  such  user  was  a  continuing  breach,  and  that  the  land- 
lord might  recover  after  receiving  rent,  provided  the  user  con- 
tinued after  such  receipt,  {d)  So  also  where  a  lease  of  coal 
mines  reserved  a  certain  rent,  and  contained  a  proviso  that  the 
lease  should  be  void  if  the  tenant  should  cease  working  at  any 
time  two  years,  and  the  tenant  did  cease  working  two  years  and 
then  paid  rent,  but  did  not  resume  the  working ;  it  was  held, 
that  this  was  a  continuing  breach,  and  that  ejectment  might  be 
,  maintained  for  the  ceasing  to  work  after  the  payment  of  the 
rent,  {e) 

But  in  a  case  where  a  lease  contained  a  covenant  to  repair,  with 
a  right  of  re-entry  in  case  the  lessee  should  not  repair  within 
three  months  after  notice,  and  the  landlord  gave  notice,  and 
after  the  three  months  had  expired  received  rent  accruing  after 
such  expiration,  and  then  brought  an  ejectment,  the  premises 
continuing  out  of  repair,  and  the  jury  found  a  verdict  for  the 
defendant,  the  Court  of  King's  Bench  refused  to  set  the  verdict 
aside,  notwithstanding  the  opinion  of  Lord  Kent/on^  as  expressed 
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on  the  trial,  that  the  forfeiture  had  not  been  waived.     And  it 

seems  the  jury  were  rif^ht,  for  the  power  of  re-entry  was  not  given 

for  breach  of  the  general  covenant  to  repair,  but  "  in  case  the 

"  lessee  should  not  repair  within  three  months  after  notice ; " 

the  receipt  of  rent  therefore,  after  the  expiration  of  the  notice 

to  repair,  was  a  waiver  of  that  notice,  and  consequendy  a  fresh  (^) P'O'ctt  dem. 

notice  was  necessary  to  bring  the  party  within  the  penalty  of  the  frev^^^E8p* 

proviso.  («)  395.' 

Where  the  defendant,  being  the  mortgagee  of  a  term,  pur-  Doe  dem. 
chased  the  mortgagor's  whole  interest  in  the  premises  in  conse-  Sore  v.  Ekins, 
quence  of  the  lessor's  advice,    "  to  take  to  the  premises,  and  J  %•  ^  ^^* 
"  finish    the   buildings,"   given   after  a  right  of  re-entry  had  ^^' 
accrued  for  the  non-completion  of  the  buildings ;  it  was  held, 
that  the  lessor's  right  of  re-entry  was  not  thereby  waived,  but 
suspended  only  for  such  reasonable  time  after  the  purchase  as 
might  be  required  to  complete  the  buildings,  and  that  ejectment 
might  be  maintained  for  the  forfeiture  after  that  time  had  elapsed, 
against  the  purchaser,  who  had  proceeded  in  part  to  finish,  but 
had  never  wholly  completed  the  buildings,  or  put  them  in  a 
habitable  state. 

A  lease  contained  a  covenant  on  the  part  of  the  lessee  to  Doe  dem. 
insure  the  premises  in  the  joint  names  of  himself  and  the  lessor,  Kmght  v. 
and  in  two-thirds  of  the  value  of  the  premises  demised.  Both  m*o%4- 
parts  of  the  lease  continued  in  ihe  possession  of  the  lessor, 
and  an  abstract  only  was  delivered  to  the  lessee,  in  which 
it  was  stated,  that  the  tenant  was  to  insure  the  premises  in 
two  thirds  of  the  value,  but  it  was  not  stated  in  whose  name 
or  names  the  policy  was  to  be  eflfected.  The  lessee  insured  in 
his  own  name  only,  and,  as  was  contended,  to  a  less  amount  than 
two  thirds  of  the  value  of  the  premises,  but  to  the  same  amount 
as  the  lessor  had  himself  insured  the  premises  during  two  years 
of  the  lease,  when  the  lessee  had  been  in  embarrassed  circum- 
stances. Lord  Tcnte7'de7i  C.  J.  ruled,  that  although  there  was 
no  dispensation  or  release  from  the  covenant,  yet  if  the  conduct 
of  the  lessor  of  the  premises  had  been  such  as  to  induce  a  reason- 
able and  cautious  man  to  believe,  that  he  would  do  all  that  was 
necessary  or  required  of  him,  by  insuring  in  his  own  name,  and 
to  the  amount  proved,  he  could  not  proceed  against  his  lessee  for 
a  forfeiture ;  and  he  left  to  the  consideration  of  the  jury,  the 
question  whether  such  had  been  the  conduct  of  the  lessor;  the 
jury  found  a  verdict  for  the  defendant. 

A  landlord  will  not  lose  his  right  to  re-enter  by  merely  lying  Doe  dem. 
by  (however  long  the  period),  and  witnessing  the  act  of  for-  f'/.^PP^'"^  ^* 
feiture;   but  it  seems   that  if,   with  full  knowledge   thereof,  he  Anen,3launt. 
permits  the  tenant  to  expend  money  in  improvements,  it  is  a 
circumstance  from  which  the  jury  may  presume  a  waiver,  as  well 
as  ground  for  application  to  a  court  of  equity  for  relief. 


3  G  4  (G)  Of 
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Doe  dem.  Em- 
mett  V.  Thorn, 
1  Maule  &  S. 
425. 

Doe  V.  Wi- 

therwick, 
3  Bing.  1 1 . 


Doe  dem.  Lu- 
cy V.  Bennett, 

4  Barn.  &  C. 
897. 

Doe  V.  Grubb, 

5  Barn.  &  C. 
4^7. 


(G)  Of  the  Writ  of  Execution. 

Page  32. 

IF  the  sheriff  sell  a  term  under  aji.fa,  which  is  afterwards  set 
aside,  and  an  order  made  to  pay  the  produce  of  the  sale  over  to 
the  debtor,  such  debtor  cannot  maintain  ejectment  against  the 
purchaser  to  recover  the  term. 

Several  crops  having  been  taken  under  an  hab,  Jac,  poss. 
issued  on  an  ejectment  against  a  tenant  for  holding  over,  the 
Common  Pleas  refused  a  rule  ordering  the  lessors  of  plaintiff  to 
pay  over  the  value  after  deducting  rent :  the  tenant  if  he  had  a 
claim  to  the  crops  might  take  his  legal  remedy. 

Where  in  ejectment,  a  landlord  appears  and  defends,  after 
verdict  and  judgment  against  the  landlord,  execution  may  issue 
without  any  further  order  of  the  court. 

Where  A,  was  admitted  to  defend  as  landlord,  and  died 
before  the  termination  of  the  suit,  having  devised  all  his  real 
estate  to  B.,  and  the  statute  of  limitations  prevented  the  lessor 
from  bringing  a  fresh  action,  the  court  gave  him  leave  to  sign 
judgment  against  the  casual  ejector  in  the  old  suit,  and  issue 
execution  unless  the  devisee  would  defend,  it  appearing  that  the 
lessor  had  not  improperly  delayed  proceedings. 


ELECTION. 

(E)  Where  a  Party  shall  be  put  to  his  Election  or  not. 

Page  50. 
A    PLAINTIFF  suing  in   equity  and  in  a  foreign  court  of 

P        004  .  ^^^  shall  be  put  to  hi^  election,  and  so  also  of  proceeding 

and  see  1  Ves.    ^^  l^w  and  in  equity. 

&  B.  331.    3  Ves.  &  B.  9.    19  Vea.  277. 

Rcndleshamv.  Where  a  testator  by  his  will  gave  various  legacies  to  bis  heir 
at  law,  and  afterwards  contracted  for  the  purchase  of  several 
freehold  estates  which,  by  a  clause  in  his  will,  it  appeared  he 
clearly  intended  should  go  to  his  executors  for  the  purposes  of 
his  will,  and  not  to  his  heir ;  it  was  held,  that  the  heir  should 
elect,  and  not  be  permitted  to  take  the  estates  and  the  benefits 
under  the  will  also. 

Where  by  settlement  on  the  marriage  of  G,  with  the  plaintiff, 
certain  estates  to  which  G.  was  entitled  as  tenant  in  tail  in  re- 
mainder were  settled,  as  to  part,  to  the  use  of  G.  for  life, 
remainder  to  the  plaintiff  for  life,  remainder  to  the  first  and 
other  sons  of  the  marriage ;  and  as  to  part  to  G.  for  life,  re- 

1  Swanst.  409.  mainder  to  the  first  and  other  sons  in  tail ;  and  other  estates  to 
which  plaintiff,  the  wife,  was  entiUed  in  fee  simple  were  by  the 
same  settlement  conveyed  to  similar  uses,  and  upon  the  death  of 
G.,  the  defendant,  (his  only  son  and  heir)  entered  on  the  estates 
to  which  he  was  entitled  as  tenant  in  tail  under  the  settlement, 
and  brought  ejectment  to  recover  those  to  which  his  father  was 
entitled  as  tenant  in  tail  at  the  time  of  the  settlement,  and  into 

which 


Pieters  v. 
Thompson, 


Woodford, 
1  Dow.  P.  C. 
249.    18  Ves. 
209. 


Green  v. 
Green, 
2  Meriv.R. 
86. ;  and  se 
Gretton  v. 
Hayward, 
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1  Swanst.  R. 
442.  note. 


which  the  plaintiff  had  entered  on  his  death  as  tenant  for  life  under 
the  settlement,  as  not  having  been  conveyed  by  fine  and  reco- 
very to  the  uses  of  the  settlement ;  it  was  held,  that  the  defend- 
ant ^as  bound  to  make  his  election,  and  could  not  take  the 
estate  limited  to  him  under  the  settlement,  and  at  the  same  time 
proceed  to  eject  the  plaintiff  claiming  a  life  interest  under  the 
same  instrument.  Qu,  Whether  a  party  electing  between  two 
beneficial  interests  is  bound  to  give  up  one  absolutely,  or  only 
to  make  compensation  for  what  he  deprives  another  party  of? 

The  question  has  arisen  and  has  given  rise  to  much  doubt  and 
discussion  whether  a  party  electing  to  retain  his  property  against 
a  will  forfeits  all  the  benefit  of  a  devise  in  his  favour  under  the 
will,  or  whether  he  only  gives  up  so  much  as  to  compensate 
devisees  disappointed  by  his  election ;  and  it  has  been  stated 
as  the  result  of  the  cases,   1.  That  in  the  event  of  election  to 
take  against  the  instrument,  courts  of  equity  assume  a  jurisdic- 
tion to  sequester  the  benefit  intended  for  the  refractory  donee  in  ^^^  Cowper  v. 
order  to  secure  compensation  to  those  whom  his  election  disap-  ^vilf'ng  ' 
points.      2.    That    the    surplus   after   compensation    does    not  Cookev.Hel- 
devolve  as  undisjx)sed  of,   but  is  restored  to  the  donee,  the  Her,  i  Ves. 
purpose  being  satisfied  for  which  alone  the  court  controlled  his  235.  Morris  v. 
legal  right.     It  seems,  however,  that  the  more  correct  rule  to   ,  ^j^I^^^q^* 
be  drawn  from  the  authorities  is,  that  the  party  electing  against  Pugh  v.  Smith, 
a  will  or  instrument  in  all  cases  forfeits  in  toto  the  whole  benefit  2Atk.43.  Wil- 
which  is  given  to  him  by  that  will  or  instrument,  as  infringing  ^"  ^-  Mount, 
the  implied  condition  of  the  devise  or  disposition  in  his  favour,  wji^'n  y/ 
and  that,  instead  of  the  property  thus  forfeited  going  as  undis-  Townsend, 
posed  of  to  the  heir  at  law,  equity  sequesters  it  for  the  compens-  2  Ves.  697. 
ation  of  the  parties   disappointed  by  the  election.     If  (as  of  ?[°°°?®  ^' 
course  commonly  happens)  the  property  forfeited  is  less  than  the   i©  Ves.'609. 
property  taken  against  the  will,  the  whole  forfeited  by  the  one  Webster  v.* 
party  goes  partially  to  compensate  the  other ;  but  if  (as  can  Mitford,  2  Eq. 
seldom  if  ever  happen)  the  property  given  up  exceeds  the  other,  ^    ^a'"^^^* 
then  it  would  seem  on  principle  the  surplus  would  go  to  the  heir  Streatfield 
at  law,  and  could  not  be  taken  by  the  party  electing  as  a  partial  Ca.temp.TaI- 
benefit  under  the  will,  to  which  he  has  refused  to  give  full  effect,  bot,  176. 

Where,  however,  the  patry  making  the  election  is  also  the   Bor  v.  Bor, 
heir  at  law  to  whom  the  excess,  if  any,  of  the  property  given  up  sBro.  P.C. 
would  devolve,  it  seems  that  he  takes  the  surplus  as  heir  at  law   i^J.  Ardesoife 
after  compensation  to  the  disappointed  devisee  has  been  made ;   2*Dick.  463. 
and  this  instance  does  not  break  in  upon  the  principle  of  absolute  Lewis  v.  King, 
forfeiture  ensuing  from  an  election  against  the  will,  since  the  2  Bro.  C.  C. 

party  here  takes  the  forfeited  estate  in  another  character  —  that  ^^?;  ^yl^^^^y 
^ru   •  V.  Darlington, 

°^*^e»r-  2  Ves.  jun.  566. 

Vane  v.  Dungannon,  2  Scho.  &  Lef.  1 18.  Welby  v.  Welby,  2  Ves.  &  B.  190,  191.  Green  v. 
Green,  2  Meriv.  86.  Gretton  v.  Haward,  1  Swanst.  R.  409.  Rich  v.  Cockell,  9  Ves.  369.;  and 
see  Mr.  Swanston's  learned  note,  1  Swanst.  442.,  and  Mr.  Jacob's  luminous  annotation, 
1  Roper,  Hus.  and  Wife,  566. 

A  will  unduly  executed  to  pass  real  estate  will  not  put  the  Gardner  v. 
heir  to  his  election.  Fell,  i  Jac.  Sc 

W.  22. ;  and  see  Stalman  on  Elect.  229. 

Where  a  widow  took  a  specific  legacy  under  her  husband's  Reynolds  v. 

will, 
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Torin,  1  Russ. 
R.  129.;  and 
see  Chalmers 
V.  Storil,  2  Ves. 
&B.222.Dick. 
son  V.  Robin- 
son, Jac.  R. 
503. 

Back  V.  Kett, 


will,  in  which  will  he  intended  to  include  a  Scotch  heritable  bond, 
which,  however,  did  not  pass  by  the  will  according  to  the  Scotch 
law,  and  which  was  real  property  liable  to  the  widow's  terce  ; 
it  was  held,  that  the  widow  could  not  take  the  legacies  under 
the  will  without  bringing  in  her  terce  in  the  heritable  bond  to 
increase  the  general  residue. 

A  testator  having  directed  his  executor  to  sell  whatever  real 
Jacob's  R.  534.  estates  he  might  die  possessed  of,  and  having  given  benefits  to 
his  heir  at  law  afterwards  acquires  other  lands,  the  heir  held 
not  bound  to  elect. 

Where  parties  having  a  right  to  elect  between  two  tides,  under 
one  of  which  they  were  tenants  for  life,  and  under  the  other 
tenants  in  fee-simple,  had  continued  in  possession  forty-three 
years,  and  executed  deeds,  acknowledging  that  they  held  under 
the  former  title,  their  heir  at  law  was  precluded  from  claiming 
the  fee  under  the  latter. 

A  testator  after  bequeathing  to  his  wife  an  annuity  charged  on 
his  estate  at  aS.,  with  power  of  entry  and  distress  if  it  should  be 
in  arrear  for  thirty  days,  and  giving  other  legacies  and  annuities 
which  he  charged  on  his  lands  at  5.  in  aid  of  his  personal  estate, 
gave  and  devised  all  his  real  and  personal  property  to  trustees 
upon  certain  trusts  ;  and  he  directed  tliem  to  occupy  and  manage, 
during  the  minority  of  his  son,  a  farm  constituting  llie  greater 
part  of  his  estate  at  5.,  and  to  let  and  manage  the  residue  of  his 
real  estates,  and  to  receive  the  rents  of  the  whole  of  his  real 
estates :  it  was  held  that  the  widow  must  be  put  to  elect  between 
her  dower  and  the  benefits  given  her  by  the  will. 

To  raise  a  case  of  election,  there  must  be  a  form  of  a  gift  as 
to  the  property  which  the  donor  had  no  power  to  dispose  of 


Dillon  V.  Par- 
ker, Jac.  R. 
505.  1  Swanst 
R.  359. 


Roadley  v. 
Dixon,  3  Russ. 
192.  See  Cole- 
man V.  Jones, 
7^.312. 


Attorney- 
General  V.  Ld. 


Lonsdale,  1  Sira.R.  105. 


Blommart  v. 
Player,  2  Sim. 
&  Stu.  597. 


Cave  v. 
Masey,  3  Barn. 
&  C.  735. 

Evans  v. 


Where  it  was  not  apparent  on  the  face  of  the  will,  that  a 
general  devise  in  trust  to  sell  was  intended  to  include  a  par- 
ticular estate,  of  which  the  testatrix  had  been  wrongfully  in 
possession  up  to  the  time  of  her  death,  the  rightful  owner  of  the 
estate  was  held  not  put  to  his  election  in  respect  of  an  interest 
bequeathed  to  him  in  the  money  to  be  produced  by  the  sale  of 
the  estate. 

ERROR. 

(A)  In  what  Cases  a  Writ  of  Error  will  lie. 

Page  56. 
TF  a  defendant  under  terms  to  give  judgment  of  the  term  bring 
a  writ  of  error,  the  court  will  quash  it. 


Where  a  plaintiff  brought  a  writ  of  error  on   a  nonsuit,  the 
Sweete,  2  Bing.  court  refused  to  stay  execution,  at  least,  unless  some  real  error 
was  pointed  out. 

Error  does  not  lie  on  an  interlocutory  judgment, 
judin,  6  East  R.  533. 

Bird  v.  Pegg,         Where  judgment  is  given  in  an  action  against  an  infant,  it 

may 


R.  326 
Samuel  v. 


ERROR.  819 

may  be  reversed  on  error  if  the  infant  appeared  by  attorney,  but  5  Barn.  &  A. 

aiitcr  where  the  judgement  is  given  in  favour  of  the  infant  '*^®- 

On  error  assigned  of  a  misnomer  of  the  christian  name  of  one  DeTastet  v. 

of  the  plaintiffs  below,  in  the  warrants  of  attorney,  it  was  held  ^BeTeMoo* 

immaterial.  135.    * 

It  is  no  error  to  entitle  the  declaration  generally  of  Michaelmas  Ruston  v.  Ow- 
term,  thouorh  the  cause  of  action  is  stated  to  have  accrued  on  the  5i°"'  ^  ^^"6* 

1  o»i     \  /  R.  469.;  and 

18th  hcvember.  see  Lee  v. 

Clarke,  2  Ea&t  R.  333. 

(H)  How  far  the  Writ  of  Error  is  a  Supersedeas. 
Page  87. 

A  WRIT  of  error  may  be  made  returnable  before  the  day  on  Hill  v.Tebb, 

which  the  judgment  is  actually  signed,  if  the  writ  of  error  and  1  New  R.  298. 
judgment  are  of  the  same  term. 

It  is  not  necessary  that  there  should  be  fifleen  days  between  Laidlerv.Fors- 

the  teste  and  return  of  a  writ  of  error.  ter,  4  Barn.  & 

Cue. 
A  writ  of  error  may  operate  as  a  stay  of  proceedings,  though   Emanuel  v. 
sued  out  before  interlocutory  judgment.  Martin, 

2  Maule  &  S.  334. 

If  a  defendant  puts  in  sham  bail  in  error,  the  plaintiff  may  Ward  v.  Levi, 
treat  them  as  a  nullity,  and  sue  out  execution.  2^^'^ 

The  writ  is  a  supersedeas  from  the  allowance,  though   not  Meagher  v. 
served  till  after  execution.  VanJyck, 

2  Bos.  &  Pull.  370. 

And  though  not  returned.  Sampson  v. 

Brown,  2  East  R.  439. 

And  though  the  plaintiff  be  at  a  distance  and  in  ignorance  of  Hawkins  v. 
the  allowance.  fct..04. 

If  the  plaintiff  in  ejectment  after  verdict,  sue  out  an  hah.  fac.  Doe  v.  Dyne- 
■poss.  without  waiting:  to  tax  his  costs,  the  defendant's  writ  of  error  '^y»  **  '^'aunt. 

^.  7  °  289. 

IS  no  supersedeas. 

Where  the  plaintiff  several  years  after  judgment  brought  an  Bishop  v. 
action    on  the  judgment,  and   after  judgment    signed    in   this  Best,  s  Bam. 
action,  the  defendant  sued  out  a  writ  of  error  on  the  first  judg-  «A.  275. 
ment,  this  was  held  no  supasedeas. 

Where  the  defendant  has  admitted  that  the  writ  of  error  is  Hawkins  v. 
for  delay,  it  will  not  operate  as  a  supersedeas,  Snuggs, 

2  Maule  &  S.  476. 

But  the  declaration  of  the  defendant  as  to  his  motive  in  bring-  Hamilton  v. 
ing  a  writ  of  error,  must  be  made  after  action  commenced,  in  Scholefield, 
order  to  prevent  the  writ  being  a  supersedeas,  Bask^eTt  v^ 

Barnard,  4  Maule  &  S.  33 1 . ;  and  see  Redford  v.  Garrod,  7  Taunt.  537.    Eicke  v.  Sowerby, 
1  Barn.  &  C.  287.    Spooner  v.  Garland,  2  Maule  &  S.  474. 

And  if  one  of  several  defendants  who  have  severed  in  defence  Aarons  v.Wil- 
sues  out  a  writ  of  error,  the  plaintiff  cannot  proceed  to  execution  Hams,  2  Bing. 
because  one  of  the  other  defendants  makes  an  admission  that    ^' 
the  writ  was  brought  for  delay. 

(For  the  6  G.  4.  c.  96.  requiring  bail  to  be  given  in  all  cases 
of  writs  of  error,  see  tit.  Bail  (B),  Vol.  I.  p.  461.) 

(I)  To 


820  ADDENDA. 

(I)  To  what  Court  a  Writ  of  Error  lies. 
Page  90. 

1  Will.  4.  c.  70.       BY  the   late  Act  for  the  more  effectual  administration  of 
§  ^'  justice,  "  writs  of  error  upon  any  judgment  given  by  any  of  the 

«*  Courts  of  King*s  Bench,  Common  Pleas,  and  Exchequer, 
"  shall  thereafter  be  made  returnable  only  before  the  judges,  or 
"  judges  and  barons,  as  the  case  may  be,  of  the  other  two 
''  courts,  in  the  Exchequer  Chamber,  any  law  or  statute  to  the 
"  contrary  notwithstanding;  a  ti-miscript  of  the  record  only 
"  shall  be  annexed  to  the  return  of  the  writ;  and  the  court  of 
"  error  after  errors  are  duly  assigned  and  issue  in  error  joined, 
^<  shall,  at  such  time  as  the  judges  shall  appoint,  either  in 
•*  term  or  vacation,  review  the  proceedings,  and  give  judgment, 
*'  as  they  shall  be  advised  thereon  ;  and  such  proceedings  and 
*'  judgment,  as  altered  or  affirmed,  shall  be  entered  on  the 
"  original  record,  and  such  further  proceedings  as  may  be 
"  necessary  thereon  shall  be  awarded  by  the  court  in  which  the 
"  original  record  remains;  from  which  judgment  in  error  no 
"  writ  of  error  shall  lie  or  be  had,  except  the  same  be  made 
'*  returnable  in  the  High  Court  of  Parliament."  By  this  act, 
the  several  statutes  relating  to  the  bringing  of  writs  of  error, 
(a)3iEdw.3.  upon  judgments  in  the  Exchequer  («),  seem  to  be  virtually 
3?Enz^c\^  repealed:  and  though  the  statute  27  Eliz.  c.  28.  for  redress  of 
i6Car.*2.  cia.  erroneous  judgments  in  the  King's  Bench,  upon  which  a  writ  of 
20  Car.  2.  c,  4.  error  lies  in  the  Exchequer  Chamber,  before  the  justices  of  the 
See  Tidd's  Common  Pleas  and  barons  of  the  Exchequer,  would  probably 
Prac.Sup.  182.  Reconsidered  still  in  force,  yet  that  statute  is  confined  to  the 
particular  actions  enumerated  tlierein,  and  does  not  extend  to 
actions  commenced  by  original  writ,  nor  where  the  king  is  a 
party.  The  king  however  not  being  mentioned  in  the  late  act, 
may  still  bring  a  writ  of  error  in  parliament,  in  the  first  instance : 
And  writs  of  error  coram  ?iobis  in  the  King's  Bench,  or  coram 
vobis  in  the  Common  Pleas,  and  the  proceedings  thereon,  to 
reverse  judgments  in  the  same  court,  for  error  in  tact,  or  in  the 
process,  <5r.  do  not  seem  to  be  affected  by  the  provisions  of  the 
late  act. 

(K)  Of  assigning  Errors. 
Page  100. 

Hoggettv.  WHERE  a  judge's   order    for   time   to   plead    has    been 

■^Morsii  o^>tained,  the  defendant  cannot  assign  for  error  the  want  of  an 

original  writ. 

French  v.  A  bill  may  be  filed  to  warrant  a  judgment  after  the  want  of 

125^^'  and  sec  ^  ^^^^  ^^^  ^^^"  assigned  for  error ;   for  if  there  is  a  bill  on  the 

2  H.  black.  ^^^  ®^  ^^  proper  term,  the  court  will  not  enquire  how  it  came 
608.  there. 

(M)  Of 


ESCAPE.  8ff 

(M)  Of  the  Judgment  to  be  given  on  a  Writ  of  Error. 

Page  115. 

THE  omission  of  the  name  James  {William  Norton  insteatl  of  May  ?.  ¥\gi. 
Will,  James  Norton),  in  entering  the  post ea  on  the  finding  of  the  i  Bing.R.314.; 
jury,  was  held  to  be  no  ground  of  error.  S?^  ^^®  ^® 

Rucker,  3  Bro.  &  B.  €5.    6  Moo.  135. 

Where  error  was  assigned  for  entering  verdict  for  a  sum  ex-  Usher  v.  Dan- 
ceeding  the  damages  in  the  declaration,  the  court  allowed  the  ^^y*  '*  Maule 
plaintiff  to  amend  the  judgment  and  transcript  in  a  term  subse-  ^  ^*  ^** 
quent  to  that  in  which  judgment  was  signed,  by  entering  a  re- 
mittitur for  the  excess. 

On  a  writ  of  error  on  a  judgment^  on  conviction  of  felony  at  Rex  v.  Wildey, 
the  sessions,   the  court  will  only  look  to  the   record  of  con-   ^  Maule  &  S. 
viction,  though  the  justices  return  also  the  record  of  a  former   ^^'^' 
acquittal. 

Judgment  having  been  given  in   the  C.  P.  for  the  plaintiffs,  Giltlart  r. 
upon  a  special  verdict  in  assumpsit^  which  was  reversed   upon  Gladstone, 
writ  of  error  in  K.  B.,  the  defendant  is  entitled,   in  the  latter   ^  2  Last  R.  668. 
court,  not  only  to  judgment  of  acquittal,  but  also  for  the  costs 
of  his  defence  in  C.  P.,  being  the  same  judgment  which  tlie  court 
below  ought  to  have  given,  the  defendant  in  such  case  being 
entitled  to  his  costs  by  statute  23  H.  8.  c.  15. 

(As  to  amendments  after  error  brought,  see  tit  Amendment, 
Vol.  I.) 

ESCAPE. 

(B)  What  Degree  of  Liberty,  or  going  at  large,  shall  be 
deemed  an  Escape. 

Page  129. 

TF  the  sheriff  take  the  real  debtor,  but  by  a  writ  directing  him    Morgans  r. 
■^   to  arrest  a  party  of  a  different  christian  name,  he  is    not  ^ridg«»»  1  Barn. 
hotind  to  detain  him  in  custody,  and  therefore  is  not  liable  to  an         *    ^^* 
action  of  escape  for  letting  him  go,  though  the  sheriff  would  be 
justified  in  detaining  him. 

A  sheriff  who  takes  a  bail-bond,  and  on  enquiry  denies  that  he  Mendez  v. 
has  taken  one,  cannot  therefore  be  sued  for  an  escape.  5  Ta^^nt  325 

The  marshal  of  the  K.  B.  prison  is  not  liable  for  an  escape  for  Spence  v. 
obeying  the  warrant  of  commissioners  of  bankrupt,  in  bringing  ^^n^s,  5  Bam. 
before  them  a  bankrupt,  charged  in  execution  in  his  custody,  in         *  "^^^^ 
order  to  be  examined  on  the  second  day  of  the  meeting  of  the 
commissioners. 

If  the  sheriff  on  a  ca,  sa,  receive  the  money  from  the  prisoner  Slackford  v. 
before  the  return  day  of  the  writ,  and  liberate  him  before  he  has  Austin,  14 East 
paid  the  money  to  the  plaintiffs  in  the  action,  he  is  liable  for  an  ^  •^^^'  ^  f^^ 

escape.  and  6  Taunt. 

490.  2  Marsh.  186. 

Bail  put  in  after  the  term  in  which  the  writ  is  returnable,  is    Moses  v.  Nor- 
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ris,  4  Maule  & 
S.  397. 

Pigott  V. 
WilkeSjSBarn. 
&  A.  502. 


White  V. 
Jones,  5  East, 
292. 


Houlditch  V. 
Birch,  4  Taunt. 
608. 


Ryland  v.  La- 
vender, 2  Bing. 
65. 


not  an  answer  to  an  action  against  the  sheriff  for  an  escape 
brought  before  it  was  put  in. 

Where  the  sheriff  arrested  a  party  on  a  ca,  sa.  in  a  particular 
Hberty,  and  without  any  non  omittas  clause  in  the  writ,  he  was 
held  still  liable  for  an  escape  ;  for  the  arrest,  though  wrongful  as 
against  the  bailiff  of  the  liberty,  was  not  void. 

If  the  marshal  discharge  B.  out  of  custody,  on  a  rule  for  dis- 
charge entitled  A,  against  J5.,  when  the  action  in  which  he  is  in 
custody  is  A,  against  B.  and  C,  he  is  liable  for  an  escape,  for 
the  rule  is  nugatory. 

A  sheriff  who  carries  a  prisoner  taken  in  execution  to  a  lock- 
up house  within  his  own  bailiwick,  and  keeps  him  there  fourteen 
days  before  the  return,  is  not  thereby  guilty  of  an  escape  ;  taking 
to  a  lock-up  house  is  now  warranted  by  usage. 

If  a  gaoler  covenant  with  the  sheriff  not  to  let  prisoners  escape, 
and  the  sheriff  direct  a  warrant  to  the  gaoler  and  JV,  IV,  (his 
turnkey),  "  by  me  (the  sheriff)  for  this  time  only  specially  ap- 
pointed," and  a  prisoner  escape  from  W.  W.  acting  under  this 
warrant,  the  gaoler  is  not  liable  on  this  covenant. 


Atkinson  v. 
Matteson, 
2T.  R.  172. 
Lewis  V.  Mor- 
land,  2  Barn. 
&  A.  56. 


Lewis  V.  Mor- 
land,  2  Barn. 
&A.§56.  Sed 
vide  cont. 
4  Price,  23. 
Anderson  v. 
Hampton, 
1  Barn.  &  A. 
308. 


(C)  Of  the  Difference  between  voluntary  and  negligent 

Escapes. 

Page  132. 

WHEN  it  is  said  (p.  133.)  that  if  a  sheriff  voluntarily  permit 
a  prisoner  to  go  at  large  he  cannot  re-take  him,  this  must  be 
understood  ot  custody  in  execution ;  for  if  the  prisoner  be  in 
custody  on  mesne  process^  the  sheriff  may  re-take  him  after 
having  permitted  him  to  go  at  large. 

(D)  Of  the  Difference  between  an  Escape  on  Mesne 

Process  and  Execution. 

Page  1S3. 

AN  attachment  for  nonpayment  of  money  is  in  the  nature  of 
mesne  process ;  and  the  sheriff  is  not  liable  for  an  escape  for 
permitting  the  defendant  to  go  at  large,  provided  he  have  him  at 
the  return  of  the  writ. 

A  bankrupt,  having  escaped  out  of  the  custody  of  the  marshal, 
and  being  at  large,  surrendered  to  a  commission  subsequently 
issued,  and  received  the  protection  of  the  5  G.  2.  c.  30.  §  5.,  it 
was  held,  that  he  might,  notwithstanding,  be  re- taken  and  de- 
tained in  custody  by  the  marshal. 


Crook  v.Eyles, 
2  Marsh.  49. 


(F)  Of  the  proper  Remedy  and  Nature  of  the  Action 
to  be  brought  for  an  Escape. 

Page  143. 

A  BILL  could  not,  at  common  law,  be  filed  against  the 

Warden 
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Warden  of  the  Fleet  for  an  escape  in  vacation;  but  by  the   6 Taunt. .'547.; 
59  G.  3.  c.  64.  this  is  altered.  »"i  «ee  2  Bro. 

&B.51. 

(G)  Of  the  Manner  of  laying  the  Action. 

Page  145. 

IN  an  action  against  the  marshal  for  an  escape,  the  declara-  Brazterv. 
tioii  alleged  that  the  plaintiff  and  IV,  B.  had  divers  disputes,  and  Jones,  8  Bam. 
by  mutual  bonds  of  submission  referred  them  to  the  arbitration  ^  ^-  *^'** 
of  C.  and  D, ;  that  an  award  was  made  ordering  fV.  B,  to  pay  the 
plaintiff  a  certain  sum  on,  <5t.,  and  because  the  award  was  not 
performed,  plaintiff  s  ued  out  of  the  C.  P.  a  writ,  commanding 
defendant  to  attach  W,  B.  (then  being  in  his  custody),  so  that  he 
might'  have  his  body  before  the  justices  of  C.  P.  on,  ^c,  to 
answer,  Sfc. ;  and  JV.  B.  being  and  remaining  in  the  custody 
of  the  defendant,  as  such  marshal,  by  virtue  of  the  attach- 
ment, Src,  Sfc,  was  brought  before  Sir  S.  G.,  a  judge  of  C.  P.,  at 
his  chambers,  by  habeas  corpus^  and  by  him  committed  to  the 
custody  of  the  Warden  of  the  Fleet,  and  afterwards  was  brought 
before  Sir  J,  Z/.,  a  judge  of  K.  B.,  at  chambers,  and  by  him  com- 
mitted to  the  custody  of  the  defendant,  charged  widi  the  at- 
tachment, and  defendant  afterwards  suffered  him  to  escape ; 
it  was  held,  that  the  plaintiff  was  bound  to  prove  the  execu- 
tion of  the  bond  of  submission  by  himself,  as  well  as  by  fV,  B. ; 
but  it  seems  he  need  not  have  done  so  had  he  alleged  and  proved 
a  rule  of  C.  B.,  ordering  the  issuing  of  the  attachment,  although 
proof  of  such  rule  without  a  statement  of  it  in  the  declaration, 
would  not  be  sufficient. 

(H)  Of  the  Party's  Defence  who  suffered  the  Escape  : 
And  herein  of  pleading  fresh  Suits. 

Page  148. 

A  PLEA  to  an  action  of  escape,  after  stating  the  return  of  the  Chambers  r. 
prisoner  into  custody  before  action  brought,  ought  to  shew  a  de-  Jones,  1 1  East, 
tention  of  him  by  the  marshal  down  to  the  commencement  of  the  ^o^*»  ^"^  see 
suit,  or  his  legal  discharge  from  detention  ;  and  therefore,  though  g!^  g  j  gog 
if  the  plea  only  state  that,  after  the  return  into  custody,  the  &Puil.4i3.' 
marshal  did  detain  and  keep  the  prisoner  in  execution,  under  and 
by  virtue  of  the  commitment,  and  the  replication  traverse  that 
the  defendant  did  keep  and  detain  him,  <?r.  in  manner  and  form 
as  stated  in  the  plea  on  this  issue,  the  defendant  is  bound  to 
shew  a  detention  down  to  the  commencement  of  the  action,  or 
till  legal  discharge,  and  the  plea  is  negatived  by  showing  that 
the  prisoner  escaped  a  second  time;  the  plaintiff  is  not  bound 
to  new-assign  the  second  escape. 
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(B)  What  Words  are  requisite  to  create  an  Estate-tail 
in  a  Deed  or  Gift. 

Page  163. 

Doe  dem.  Lit-  "W^HERE  a  settlement  conveyed  an  estate  to  trustees  for  the 
tledale  V.  use  of  the  settlor  for  life,  and  then  for  the  use  of  his  wife 

2  Barn.  &  A       ^^^  ^^^^>  ^^^^  ^^^"  ^'^^  ^^^  ^^^  °^  ^'^  ^^^^  ^^"  ^^^  ^^^  heirs  of  such 
126.        '        first  son,  and,  after  the  determination  of  that  estate,  for  the  use 
of  his  second,  third,  and  all  and  every  other  son  and  sons, 
and  their  several  and  respective  heirs ;  and  for  default  of  such 
issue,  then  to  the  use  of  all  and  every  his  daughter  and  daughters, 
and  their  heirs,  to  take  as  tenants  in  common,  and  not  as  joint- 
tenants  ;  and  for  want  of  such  issue,  then  for  the  right  heirs  of 
the  survivor  of  himself  and  his  wife  for  ever;  it  was  held,  that 
under  these  limitations  the  sons  took  successively  estates  tail, 
and  the  daughters  an  estate  in  fee. 
Galley  V.  Bar-        Where  a  settlement  limited  the  estate  to  the  use  of  the  first 
rington,  son  of  the  body  of  J.  Gallej/ by  A,  5.,  his  intended  wife,  and  for 

2Bing.R.387.  default  o^  such  issue,  to  the  use  of  the  second,  third,  and  other 
sons  of  the  body  of  J.  Galleij  by  A,  6\,  and  the  several  heirs  male 
of  their  several  bodies,  with  further  limitations  to  after-born 
children  and  the  heirs  male  of  their  bodies ;  it  was  held,  on  a 
case  sent  from  Chancery,  that  the  first  son  oft/.  Galley  by  A,  5., 
born  during  his  life,  took  an  estate  tail. 
Wight  V.  A  devise  to  A.,  and  after  his  death  to  his  first  and  other 

Leigh,  i5Ves.    sons,  and  in  default  of  male  issue  then  to  his  eldest  and  other 
daughters  and  their  heirs  male  for  ever,  gives  A,  an  estate  in  tail* 
male. 
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(D)  How  far  Tenant  in  Tail  may  charge  his  Estate, 
and  what  Acts  of  his  relatinp^  to  the  Inheritance  shall 
bind  the  Issue,  though  the  Entail  continues. 

Page  175. 

7  G.  4.  c.  A5,         BY  the  7  G.  4.  c.  45.  the  39  &  40  G.  3.  c.  56^  (at  page  175)  is 
repealed,  except  as  to  such  proceedings  under  the  said  act  as 
were  commenced  before  the  passing  of  the  repealing  act. 
J  2.  And  by  §  2.  it  is  enacted,  "  that  from  and  after  the  passing  of 

"  this  act,  in  all  cases  where  money  under  the  controul  of  any 
"  court  of  equity,  or  of  or  to  which  any  individuals  as  trustees 
"  are  possessed  or  entitled,  shall  be  subject  to  be  invested  in  the 
"  purchase  of  freehold  or  copyhold  hereditaments,  or  both,  or 
"  to  be  settled  upon  any  person  or  persons,  in  such  manner 
"  that  it  would  be  competent,  in  case  such  money  had  been  in- 
"  vested  in  the  purchase  of  real  estates,  for  the  person  or  per- 
"  sons  who  would  be  the  tenant  or  tenants  of  any  estate  or 
"  estates  tail  therein,  either  alone  or  together,  with  the  person 

«  or 
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or  persons  who  would  be  the  owner  or  owners  of  any  particular 
preceding  estate  or  estates  therein,  by  deed,  fine,  or  common  re- 
covery, or  any  of  them,  or  other  lawful  act,  in  the  case  of  free- 
hold hereditaments,  or  by  surrender  and  recovery,  or  either  of 
them,  or  odier  lawful  act,  in  the  case  of  copyhold  hereditaments, 
to  bar  such  estate  or  estates  tail,  and  the  rights  and  interests 
of  all  persons  in  remainder  after  such  estate  or  estates  tail,   it 
shall  not  be  necessary  to  have  such  money  actually  invested 
in  lands  or  hereditaments,  in  order  that  such  estates  tail  and 
remainders  over  may  be  so  barred,  but  that  it  shall  be  lawful 
for  the  High  Court  of  Chancery,  or  such  Court  of  Equity, 
under  the  control  of  which  such  money  shall  be,  and  in  case 
of  trustees  for  the  said  High  Court  of  Chancery  or  the  Court 
of  Exchequer,  in  a  summary  way,  upon  petition  of  the  person 
or  persons  who  would  be  tenant  or  tenants  of  such  estate  or 
estates  tail,  and  of  the  person  or  persons,  if  any,  whose  con- 
currence would  be  necessary  and  sufficient  in  order  to  enable 
the  person  or  persons  who  would  be  tenant  or  tenants  of  such 
estate  or  estates   tail,   to  bar  the  same,  and  the  rights  and  in- 
terest of  all  persons  in  remainder  after  such  estate  or  estates  tail, 
such  petitioners  being  adults,  and  where  any  of  the  parties  are 
or  isjemes  coverts  or  \x.feme  covert^  they  or  she  being  first  sepa- 
rately examined  in  court,  or  upon  a  commission,  and  consent- 
ing (except  only  in  cases  where  the  fund  in  which  she  or  they 
shall  be  interested  shall  be  less  than  200/.,  in  which  case  such 
consent  shall   not   be    required,)   to   make  such  orders    and 
declarations  as  are  herein-after  mentioned ;  that  is  to  say,  in 
case  such  petition  shall  be  presented  by  the  })erson  or  persons 
who  would,  at  the  time  of  presenting  the  same,  be  tenant  or 
tenants  in  tail  in  possession  of  the  hereditaments  to  be  pur- 
chased free  from  incumbrances,  or  shall  be  presented  by  the 
person  or  persons  who  would,  at  the  time  of  presenting  such 
petition,  be  tenant  or  tenants  of  the  first  estate  or  first  estates 
tail,  together  with  or  with  the  consent  of  the  person  or  per- 
sons, if  any,  who  would  be  owner  or  owners  of  the  antecedent 
particular  estate  or  estates,   or  who  would  be  entitled  to  any 
charge  or  incumbrance  antecedent  to  the  estate  or  estates  of 
such  tenant  or  tenants  in  tail,  as  the  case  may  be,  to  order  the 
money  subject  to  such  trusts  to  be  paid  to  the  petitioner  or 
petitioners,  or  any  of  them,  or  to  be  paid  and  applied  in  such 
manner  and  for  such  purposes  as  the  petitioners  shall  appoint 
and  the  court  shall  approve  of;  and  in  case  such  petition  shall 
be  presented  by  the  person  or  persons  who  would  at  the  time  of 
presenting  the  same  be  tenant  or  tenants   in  tail  in  possession 
of  the  hereditaments  to  be  purchased,   but  such  petition  shall 
be    presented   without  the  concurrence  of   all    the   persons 
(if  any),  who  would  be  entitled  to  any  charge  or  incumbrance 
affecting  the  hereditaments  to  be  purchased  antecedently  to 
the  estate  of  such  tenant  or  tenants  in  tail,  or  shall  be  pre- 
sented by  the  person  or  persons  who  would,  at  the  time  of  pre- 
senting such  petition,  be  tenant  or  tenants  of  some  estate  or 
Vol.  III.  3  H  «  estates 
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"  estates  tail  in  the  hereditaments  so  to  be  purchased,  together  with* 
"  or  with  the  consent  of  the  person  or  persons  (if  any)  whose  con- 
"  currence  would  be  necessary  and  sufficient,  in  order  to  enable 
"  the  person  or  persons  who  would  be  tenant  or  tenants  of  such 
'*  estate  or  estates  tail,  in  case  the  said  hereditaments  were  pur- 
"  chased  to  bar  the  said  estate  or  estates  tail,  and  the  rights  and  in- 
"  terests  of  all  persons  in  remainder,  after  such  estate  or  estates 
'"  tail,  but  without  the  concurrence  of  all  the  persons  who  would  be 
"  entitled  to  particular  estates  in,  or  to  charges  and  incumbrances 
"  upon,  the  said  hereditaments  antecedently  to  such  estate  or 
"  estates  tail,  to  declare  that  such  estate  or  estates  tail,  and  all 
"  remainders  and  reversions  expectant  thereon,  is  and  are  ab- 
"  solutely  barred,  and  to  order  that  the  hereditaments  to  be 
"  purchased  with  the  money  subjected  to  the  said  trusts  shall, 
"  when  purchased,  be  settled  (subject  to  the  uses,  trusts,  estates 
'*  and  interests  antecedent  to  such  estate  tail,)  to  the  use  of  the 
"  person  or  persons  who  would  have  been  entitled  to  the  use  of 
"  such  estate  or  estates  tail,  his,  her,  and  their  heirs  and  assigns; 
"  and  every  such  declaration  and  order  shall  be  binding  and 
♦  Sic.  "  conclusive,  not  only*  the  person  or  persons  who  would  have 
"  been  entitled  to  such  estate  or  estates  tail,  but  also  upon  all 
**  persons  who  could  have  claimed  through  or  under  such  per- 
"  son  or  persons  by  force  only  of  such  entail,  or  in  remainder 
"  or  reversion  after  such  estate  or  estates  tail. 

"  And  be  it  further  enacted,  that  in  all  cases  where  monies 
"  subjected  to  be  laid  out  in  the  purchase  of  hereditaments,  to 
"  be  settled  as  aforesaid,  shall  happen  to  be  invested  in  govern- 
"  ment  or  real  or  other  securities,  all  such  securities  shall,  for  the 
"  purposes  of  this  act,  be  considered  as  money,  and  shall  and 
"  may  accordingly  be  transferred,  assigned,  and  disposed  of 
"  under  an  order  of  the  respective  courts  aforesaid,  made  in  a 
"  summary  way,  upon  the  petition  of  such  persons,  and  with 
"  such  examination  and  consent,  where  necessary,  as  aforesaid 
**  in  such  and  the  same  manner  as  monies  subjected  to  be  laid  out 
"  in  the  purchase  of  hereditaments,  to  be  settled  as  aforesaid, 
"  are  herein-before  authorized  to  be  paid,  applied  and  disposed 
"  of;  and  all  declarations  and  orders  to  be  made  as  to  any  such 
"  securities  shall  be  of  equal  force  and  validity  with  the  declar- 
"  ations  and  orders  herein-before  authorized  to  be  made,  as 
"  to  money  subjected  to  be  laid  out  in  the  purchase  of  here- 
"  ditaments  to  be  settled  as  aforesaid." 

If  tenant  in  tail  reserves  an  entire  rent  ujx>n  a  farm  in  whicH 
some  leasehold  lands  are  mixed  with  the  entailed  lands,  the  lease 
is  not  good  against  the  reversioner. 
Redington  v.  An  adult  tenant  in  tail  is  not  obliged  to  keep  down  the  interest 

f  Ball^&  B        ^"  ^  charge  affecting  his  estate;  but,  if  he  do  so,  his  represent- 
143.;  and  see     ^^i^es  will  not  be  allowed  it  out  of  the  estates  charged* 
Bertie  v.  Abingdon,  3  Mcriv.  R.  560. 

Sergison  v.  But  an  infant  tenant  in  tail  is  bound  to  keep  down  the  interest 

R^4i6*lurWs  of  such  a  charge ;  for  the   remainderman   has  an  equity  against 
V.  Mawbey  °      ^^^^  *  ^P^  ^^^  remainderman  is  in  the  power  of  an  adult  tenant 
iTum.  and       in  talf. 
U.167.  ESTATE- 


ESTATE  FOR  LIFE  AND  OCCUPANCY.  82? 

ESTATE-TAIL  AFTER  POSSIBILITY  OF 
ISSUE  EXTINCT. 

(B)  The  Power  this  Tenant  has  over  the  Inheritance, 
and  in  what  Respects  he  is  considered  as  a  bare 
Tenant  for  Life. 

Page  180. 

A   TENANT  in  tail  after  possibility  Having  been  once  tenant  Williams  v. 

in  tail   in  possession  with  the  other  donee,  and  therefore  Williams, 
dispunishable  for  waste,  may  not  only  commit  waste,  but  also   *^^^*'^^  * 
convert  to  his  own  use  the  property  wasted ;  she  shall  not  be 
restrained  in  equity  except  for  malicious  waste, 

ESTATE  FOR  LIFE  AND  OCCUPANCY. 

(A)  What  Interest  or  Property  in  Land  the  Law  calls 
an  Estate  for  Life,  either  when  there  are  express 
Words  in  the  Deed,  or  when  the  Law  creates  it  by 
Implication. 

Page  182. 

Tl^HERE  a  copyhold  was  surrendered  to  the  use  of  husband  Doe  Jem.  Dor- 
and  wife  for  their  natural  lives,  and  the  life  of  the  longer  mer  v.  Wilson, 
liver  of  them,  and  from  and  after  the  decease  of  the  survivor  of  "^       "*  ^  ^' 
them,  to  the  right  heirs   of  the  survivor  for  ever ;  it  was  held, 
that  the  husband  and  wife  took  a  vested  estate,  not  only  for  their 
joint  lives,  but  also  for  the  life  of  the  survivor  with  a  contingent 
remainder  in  fee  to  the  suivivor. 

(B)  Who  upon  the  Death  of  Tenant  for  Life    is  to 
enjoy  the  Land :  And  herein  of  Occupancy. 

Page  185. 

THERE  can  be  no  general  occupancy  of  copyholds,  since  the  Zouch  dem. 
freehold  is  always  in  the  lord  ;  and  the  statutes  29  Car.  2.  c.  3.   Forse  v.  Forse, 
and  14  G.  2.  c.  20.,  appropriating  estates  j5wr  autre  vie  where  no        ^^'    *   ^^' 
special  occupant  exists,  do  not  apply  to  copyholds. 

And  one  who  was  admitted  tenant  upon  a  claim  as  adminis- 
trator de  bonis  iioii  of  a  grantee  of  copyhold  pier  autre  vie,  having 
no  title  in  such  character,  cannot  recover  in  ejectment  by  virtue 
of  such  admission  as  a  new  and  substantive  grant  by  the  lord. 

3.  T/ie  way  to  prevent  the  Ge?ieral  Occupant,  and  herein  of  the 
Special  Occupant,  and  the  Altei^ation  made  in  the  Common  Law 
hy  the  29  Car.  2.  c.  3. 

Page  190. 
Where  the  tenant  of  lands  granted  to  him  and  his  heirs  pur  Doe  dem.  Jeff 
autre  vie,  devised  them  to  A.  B.  widiout  saying  more,  and  A.  B.   v.  Robinson, 

3  H  2  '  died 
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8  Barn.  &  C.      died  in  the  life-time  of  the  cestui  que  vie ;  it  was  held,  that  the 
296.  heir  of  the  devisor  was  entitled  to  the  lands  as  special  occupant. 


EVIDENCE. 

(A)  Who  may  be  a  Witness. 
Page  202. 

The  Queen's      T  F  a  witness  without  objecting,  takes  the  oath  in  the  usual  form, 
Case,  2  Bro.  he  may  be  afterwards  asked,  whether  he  thinks  the  oath 

&  Bing.  284,      binding ;  but  it  is  unnecessary  and  irrelevant  to  ask  him  if  he 

considers  any  other  form  of  oath  more  binding. 
Sells  V.  Hoare,  On  an  application  for  a  new  trial,  it  appeared  that  a  witness 
3  Bro.  &  Bing.  who  gave  himself  a  false  name  at  the  trial,  and  was  sworn  on  the 
Gospels,  was  at  that  time  a  Jew  ;  held,  that  the  objection  came  too 
late,  and  that  the  oath  as  taken,  subjected  the  witness  to  tlie 
consequences  of  perjury  if  he  had  sworn  falsely. 

On  an  indictment  against  the  wife  of  W,  S,  and  others,  for  a 
conspiracy  in  procuring  f F.  S.  to  marry ;  it  was  held,  that  W.  S. 
was  not  a  competent  witness  in  support  of  the  prosecution.  In 
all  cases  where  husband  and  wife  are  admissible  against  each 
other,  they  are  admissible  for  each  other. 

On  an  appeal  against  a  removal  of  a  pauper  woman  to  her 
place  of  maiden  settlement,  the  question  was,  whether  her  mar- 
riage with  A.  D,  was  good,  or  whether  it  was  invalid  by  reason 
of  his  being  married  to  another  woman  ;  the  res})ondents  called 
the  first  wife  to  prove  her  marriage  with  A,  B.y  and  the  quarter 
sessions  admitted  her  evidence.  The  respondents  then  proved 
the  pauper's  settlement  in  the  appellant  parish,  and  her  marriage 
with  the  second  husband.  The  counsel  for  the  appellants  then 
contended,  that  the  evidence  of  the  fiVst  wife  ought  to  be  struck 
out;  but  the  quarter  sessions  overruled  the  objection  and  stated  the 
2  Term  R. 265.  case  for  the  opinion  of  the  King's  Bench.  The  court  held,  that 
(even  admitting  the  authority  of  The  King  v.  Claviger  to  its  utmost 
extent)  the  evidence  was  admissible  at  the  time  it  was  offered  ; 
for  the  wife  did  not  contradict  the  husband,  as  he  had  not  been 
examined.  She  did  not  directly  criminate  him,  as  the  proceeding 
applied  to  other  matters,  and  not  to  any  criminal  charge  against 
him,  and  her  evidence  could  not  be  made  the  ground-work  of  any 
criminal  proceeding.  The  court  also  expressed  an  opinion  that 
the  rule  of  The  Kiiig  v.  Claviger^  that  a  wife  cannot  give 
evidence  tending  to  crimijiate  her  husband,  was  too  large  and 
general,  and  that  the  former  wife  would  have  been  competent  to 
prove  her  marriage,  though  the  second  marriage  had  been  first 
proved  by  the  respondents. 

If  an  order  of  nisi  prius  authorizes  an  arbitrator  to  examine 
the  parties  to  a  suit,  he  may  examine  a  party  in  support  of  his 
own  case. 


232. 


Rex  V.  Ser- 
jeant, 1  Ry.  & 
Moo.  355J. 


Rex  V.  Inhab. 
of  All-Saints* 
Worcester, 
1  Phill.  on 
Evidence,  74. 


Warne  v. 
Bryant,  3  Barn. 
&C.590.;  and 
see  2  Taunt. 
324. 
OG.4.  C.32. 


By  the  9  G  4 
on   aflfirmation 


c.  32.  the  evidence  of  a  Quaker  or  Moravian 
is   made  receivable  in  criminal  as  well  as  civil 

cases ; 


EVIDENCE.  m^ 

cases;  and  for  false  and  corrupt  affirmation  they  incur  the  penal- 
ties of  perjury. 

3.    Whether  a  Counsel  Attorney  or  Solicitor  may  he  a  Wittwss 
against  his  Client, 

Page  207. 

A  COMMUNICATION  by  a  client  to  an  attorney  not  to   Bramwell  v. 

obtain  advice  as  an  attorney,  but  merely  to  get  information  as  to  ^"^^'  ^  ^^*'"' 

r    *  11-1        I  1      !l       ..  -^        o  &Cres.  745. 

.1  tact,  may  be  disclosed  by  ttie  attorney. 

If  an  attorney  is  applied  to  to  prepare  a  deed,  and  refuse,  he  Cromack  v. 
cannot  be  called  on  to  prove  this  fact  as  evidence  against  the      ^  ^  T^d  . 

party  applying  to  him  ;  for  it  is  a  confidential  communication.  4  Moo.  357. 

A  steward  is  not  a  person,  like  an  attorney,  whose  communica-  Falmouth  v. 

tions  are  privileged  from  disclosure.  Moss,  ii  Price, 

6.  How  Jar  a  Person  is  disabled  from  being  a  Witness  in  respect 
of  his  having  been  attaiiited  or  convicted  of  a  Crime. 

Page  211. 

A  person  admitting  himself  to  have  sworn  falsely  on  a  for-  ugast  309*,* 

mer  occasion,  is  not  incompetent  on  that  account,  but  it  goes  and  see  Rands 

strongly  to  his  credit ;  and  he  cannot  give  evidence  in  direct  v.  Thomas, 

opposition  to  his  former  swearing.  ^44"'"  ^ 

Though  a  witness  admits  his  having  been  convicted  of  felony,  Rex  v.  Castell 

yet  if  this  is  insisted  on  to  exclude  his  evidence,  the  record  Careinion, 

must  be  produced.  8  Last,  77. 

A  party  cannot  avail  himself  in  a  civil  suit  of  a  conviction  for  Burdon  v. 

perjury  obtained  on  his  own  testimony  against  the  other  party  to  Bmwning, 

^^es^^  52oTand'see 

Rex  V.  Boston,  4  East,  572.    Bartlett  v.  PickersgUl,  Ibid,    Smith  v.  Rummens,  1  Camp.R.  9. 

(B)  How  far  a  Person  is  disabled  from  being  a  Witness 
in  respect  of  his  being  interested  in  the  Success  of 
the  Cause. 

Page  212. 

IN  an  action  against  an  attorney  for  negligence  in  negotiating  Hunter  v. 
a  grant  of  annuity  to  plaintiff,  the  person  appearing  on  the  deeds  King,  4  Bam. 
as  grantor,  may  be  called  by  the  plaintiff  to  prove  the  deed  a  for-  ^  A.  209.;  and 
gery ;  for  he  has  no  interest  in  the  suit,  and  a  verdict  against  Crocker^ 
the  defendant  could  not  be  given  in  evidence  by  the  witness  if  2  New  R.  87. 
he  were  sued  on  the  deed.  Rex  v.  Wait, 

1  Bing.  R.21. 

By  the  9  G.  4.  c.  32.  no  person  shall  be  deemed  an  incompe- 
tent witness  in  support  of  a  prosecution  for  forgery,  by  reason  of 
any  interest  he  may  be  supposed  to  have  in  the  forged  instrument. 

If  the  witness  may  help  to  discharge  his  own  debt  by  a  verdict  r>i    j      * 
being  given  on  the  side  for  which  he  is  called,  he  is  not  competent,  j      ^  ^'^^  ^ 

331.    Upton  V.  Curtis,  1  Bing.  210. 
3  H  3  But 
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Nix  V.  Cutting,       But  the  owner  of  goods  may  be  called  in  an  action  of  trover 
4  Taunt  18.       to  prove  property  in  himself,  if  the  verdict  cannot  be  evidence  for 
Ward  V.  Wil-    j^-^^  j^^  ^^^  Other  action.     The  question  is,  whether  the  verdict 
&A.410.-  and  would  be  evidence  for  the  witness  in  another  proceeding, 
see  Nathan  v.  Buckland,  2  Moo.  153.    Thomas  v.  Pearse,  5  Price,  547. 
Doe  dem.  In  ejectment  the  defendant  cannot  call  a  party  to  prove  that 

Jonesv. Wilde,  lie,  the  witness,  is  tenant  in  possession,  and  not  the  defendant ; 
Doe  dem^^^     for  the  witness  would  lose  his  own  possession  if  there  were  a 
Lewis  V.  Bing-   verdict  against  defendant, 
ham,  4  Barn.  &  A.  672. 

Doddington  v.        Jn  an  action   on   the  case  for  an  injury  to  the  reversion,  the 
tenant  in  possession  may  be  a  witness  for  the  plaintiff. 


Hudson, 
1  Bing.  257. 

Robinson  v. 
Williamson, 
9  Price,  136. 
Bunter  v. 
Tyndale, 
1  Barn.  &  C. 
689.;  and  see 

5  Moo.  319. 
Doe  V.  Tyler, 

6  Bing.  390. 


On  an  issue  to  try  a  modus,  the  lessee  of  the  vicar  may  be 
examined  for  him  if  he  has  released  the  vicar. 


Gully  V.  Bi- 


In  replevin   on  an  issue  of  non  tenuit,  Sfc,  a  co-lessee  of  the 
plaintiff  (not  party  to  the  record)  may  be  examined  for  the  plain- 
tiff, unless  on  the  voire  dire  it  appear  that  he  is  so  interested 
jointly  with  the  plaintiff  that  he  would  be  liable  to  contribution. 
A  remainderman  after  a  tenant  in  tail  is  not  competent  for 
the  tenant  in  tail  in  an  ejectment  for  the  entailed  property. 
Where  a  bishop  has  omitted  to  present  to  a  living  lapsed  to 
shop  of  Exeter,  him  for  want  of  presentation  within  six  months,  a  party  on  whom 
5Bmg.  171.       ^}je  x\a\^i  devolves,  if  the  bishop  omits,  is  not  a  competent  for 
one  who  claims  in  the  same  right  as  such  party. 

(As  to  the  incompetency  of  a  witness  on  the  ground  of  his 
liability  in  one  event  of  the  suit  to  costs  in  addition  to  the  debt, 
see  Jones  v.  Brooke,  4  Taunt  464.        Townend  v.  Downing, 
14  East,  567.      Keightly  v.  Birch,    3  Camp.  523.     Brind  v. 
Bacon,  5  Taunt.  183.     Edmonds  v.  Love,  8  Barn.  &  C.  407.) 
Tomlinson  v.         An  assignee  of  a  bankrupt   having  released  his  claims  as 
Wilkes,  2  Bro.  creditor  on  the  estate,  is  competent  to  prove  the  petitioning  cre- 
5  Moo^i7'>.      ^^tor*s  debt ;  for  as  assignee  he  has  no  interest. 
8.  C.  * 

Carter  v.  Ab-  In  an  action  on  the  statute  9  Ann.  c.  14.  by  an  assignee  to 
bott,  1  Barn,  recover  back  money  lost  by  the  bankrupt  at  plav,  the  bankrupt 
^  C.  444.  See  1    I ,        .  "^  ^     .     ••;  r     aU       I  •  io*"  1    *.  I  • 

further  as  to      ^^^^  nQld  an  incompetent  witness  tor  the  plaintiti,  but  his  compe- 

bankrupts'evi-  tency  Was  restored  by  three  releases.  1.  By  the  bankrupt  to 
dence.  Emmett  the  assignee  of  all  the  surplus.  2.  By  the  creditors  to  the 
V.  Bradley,  bankrupt  of  all  actions,  claims,  <Sr.  3.  By  the  assignee  (who 
Morgan  V.  ^^^  "^^  ^  creditor)  to  the  bankrupt  of  all  actions,  claims,  ^c. 
Price,  2  Barn.  &  C.  14.  Moody  v.  King,  2  Barn.  &  C.  558.  Afflalo  v.  Fourdrinier,  6  Bing. 
306. ;  and  ante  tit.  Bankrupt. 

Morish  V.  In  case  for  negligently  driving  a  mail  coach  against  the  plain- 

8  Taunt  R  ^^^'^  waggon  horse,  it  was  held  the  waggoner  could  not  be  called 
for  the  plaintiff  without  a  release ;  for  if  plaintiff  recovered  on 
his  testimony,  the  waggoner  would  relieve  himself  from  any 
action  for  negligence  at  suit  of  the  plaintiff. 

One  joint  maker  of  a  promissory  note  may  prove  the  signature 
of  the  other,  in  an  action  against  him  upon  it. 

A  dormant 


454. ;  and  see 
Peake's  Ca. 
117. 

York  V.  Blott, 
5  Maule  &  S. 
71. 
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A  dormant  partner,  not  a  co-contractor,  is  competent  for  his  Mawman  v. 
partner  to  prove  a  contract.  ?Ta"nt.  325. 

A  co-defendant  in  assumpsit^  who  has  suffered  judgment  by  Brown  v. 
default,  is  not  admissible  against  the  other  defendant,  for  lie  has  Bj;^wn, 
an  interest  to  fix  him,  in  order  to  gain  contribution.  S^^Mant'v^ 

Mainwaring,  8  Taunt.  139.     Scd  vide  Hudson  v.   Kobinson,  4  Maule  &  S.  475.    Worrall  v. 
Jones,  7  Bing.  395. 

A  co-contractor   in  assumpsit  is  not  admissible  as  a  witness  e^j^^^  ^  Ycsl- 
for  his  co-contractor.  therd,  2  Bing. 

153.;  and  see  Hall  v.  Rex,  6  Bing.  181 

In  an  action  on  a  policy,  if  the  sole  question  is  as  to  the  ori-  De  Symonds 
ginal  destination  of  the  ship,  the  captain  may  be  called  as  to  that  ^-^^  laCour, 
met,   though   a  part  owner ;  but  not  if  the  question  be  as  to        ®^    ' 
deviation. 

In  an  action  on  a  policyj  the  party  appearing  on  the  policy  as  Bell  v.  Smith, 
the  party  interested,  cannot  be  a  witness  for  plaintiff,    though   5Barn.&C. 
he  have  released  to  the  plaintiff  all  claims  in  respect  of  the  policy,    ^^^' 
and  though  on  being  called  on  to  indemnify  plaintiff  from  costs,  he 
have  procured  a  third  party  to  give  the  indemnity,  and  have 
assigned  to  such  party  all  interest  in  the  policy;  for  the  witness 
is  still  liable  to  the  attorney  for  the  costs  of  the  action,  and  there- 
fore is  interested  in  the  verdict. 

An  executor  though  taking  a  pecuniary  interest  under  a  will  is   Doe  dem. 
competent  to  support  the  will   in   an  ejectment  for  real  property  JJ^^^^  ^'^ 
disposed  of  by  it ;  for  the  verdict  cannot  set  up  the  will  as  a  will  ^^^^535^  ^° 
o^  personalty. 

The  mother  of  a  defendant  in  ejectment  who  claims  to  retain   Doev.  Maisey, 
possession  of  premises  as  heir  at  law  to  his  father  is  competent   1  Barn.&Adol 
for  the  defendant,  although  the  effect  of  her  testimony  be  to  prove  ^^^' 
a  seisin  in  law  in   her  husband,  which  would  give  her  a  claim 
to  dower. 

Upon  an  issue  whether  a  messuage  is  situated  within  a  chapelry,   Marsden  v. 
a  person  who  occupies  rateable  property  within  the  chapelry  is  Stansfield, 
competent  to  prove  that  it  is  both  at  common  law,  and  under  7  Bam.  &  C. 
the  54.  G.  3.  c.  170.  ^^^* 

On  the  trial  of  an  issue  whether  the  owners  of  property  within  Rhodes  v. 
a  chapelry  are  liable  by  immemorial  usage  to  repair  the  chapel,  Ainsworth, 
an  owner  of  property  within  the  chapelry  is  not  competent  to  g- 
disprove  the  liability,  for  he  is  interested  to  remove  the  burden. 

A  parishioner  is  a  competent  witness  for  his  parish,  if  not  Rex  v.  Kird- 
actually  rated,  though  rateable ;  for  the  mere  liability  does  not  ^^•'^^  2  East, 
give  him  an  interest.  ^' 

On  a  question  of  title  between  a  parish  and  individuals,  where  Meredith  v. 
the  parish  claimed  lands  by  virtue  of  an   inclosure  act,   which  Gilpin,  6 Price, 
lands  would,  if  recovered,  be  vested  in  trust  for  the  parish,  in  aid   ^^^' 
of  poor  rates,  rated  inhabitants  were  held  admissible,  the  case 
being  within  the  54<  G.  3.  c.  170. 

A  member  of  a  corporation  is  not  competent  to  support  a  Doe  v.  Tooth, 
claim  by  the  corporation,  though  he  release  his  interest  in  the  3  Young  &  J. 
subject-matter  of  the  suit.  ^^' 

3  H  4  Page 
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Page  217. 

Rex  V.  Wil-  ADD  to  the  cases  171  note,  —  Upon  an  indictment   on  the 

Hams,  9  Barn.     21  Jac.  1.  c.  15.,   or  8  Hen.  6.   c.  9.,  whereby  justices  are  em- 

&  C.  549.  powered  to  give  restitution  of  possession  of  lands  entered  upon 

by  force,  or  holden  by  force,  to  the  respective  tenants  thereof, 

the  tenant  whose  land  has  been  entered  upon  or  withholden  by 

1  Stra.  .35.  force  is  not  a  competent  witness. 

Hallv.Curzon,        A  co-obligor  in  a  bond   may  be  a  witness   in  an  action   to 

9i3arn. &C.      render    his  co-obligor    liable;    and    so   also    a    member  of  a 

646.;  and  see    ^      ,.  .  ^  .      '  ^  .l      i   r     j      ^ 

5  Id,  585.         tradmg  company  is  competent  to  prove  the  defendant  a  partner 

in  it. 

(D)  Of  compelling   a   Witness   to   appear  and   give 

Evidence. 

Barrow  v.  IT  seems  that  a  party  subpoenaed  to  the  assizes,   and  not  at*. 

Humphreys,      tending,  is  guilty  of  a  contempt,  though  the  cause  is  not  called 

c^^'^Aj!^^!      ^^*     ^^^  ^^^^  Court  of  Common  Pleas  will  not  grant  an  attach- 

v.Ray  3  Moo.  "^^"t  unless  the  affidavit  state  that  the  witness  was  called  at  the 

222. ;  and  see    trial. 

5  Taunt.  260.     i  Marsh.  410.     6  Taunt.  9.     1  Bing.  R.  366. 

Malcolm  V.  ^  witness  is  liable  to  attachment  if  he  leave  the  court,  think- 

579!^       °°       ^"^»  without  any  sufficient  ground,  he  is  not  wanted,  and  the 

plaintiff  is  nonsuited  for  want  of  his  evidence. 

Bennet  v.  A  justice  may  commit  ajcme  covert,  or  other  pai'ty,  who  is  a 

Watson,  material  witness  upon  a  charge  of  felony  brought  before  him, 

3  Maule  &  S.  ,      ,  c         . '  .  . u  -       ^       ^       -  .•      c 

1.  Rex  V.King    *'^""  ^"°  refuses  to  appear  at  the  sessions,  or  to  give  sureties  lor 

8 Term  11.085!  appearance;  and  a  witness's  attendance  in  sucli  case  maybe 

compelled  by  subpoena  from  the  crown-office. 
Willis  V  Peck-       ^  witness  cannot  recover  compensation  for  time,  though  an 
ham,  1  Bro.  &    express  promise  has  been  made. 
Bing.  515.;  and  see  7  Moo.  120.     5  Maul.  &  S.  156. 

Hallet  V.  Qne  subpoenaed,  but  who  refuses  at  the  trial  to  give  evidence, 

\3^dlt  i*)  •      because  his  expenses  are  not  paid,  may  yet  maintain  assumpsit 
and seeBattye   ^or  the  necessary  expenses  of  attendance  against  the  party  who 
V.  Gresley,        subpoenaed  him. 
8  East,  319. 

Daws  V.  Dale,        A  person  bringing  papers  under  a  sitbpceim  duces  tecuniy  may 
1  Moo.  &  M.     be  compelled  to  produce  them,  without  being  sworn. 


514. 


(E)  Of  the  Manner  of  giving  Evidence. 


Doe  V.  Per-  A  WITNESS  may  refresh  his  memory  from  any  book  or 

kins,  3  Term      paper,  if  he  can  swear  to  the  fact  from  recollection ;  but  if  he 
^^p'tl?     cannot  swear  to  the  fact,  except  from  finding  it  in  the  paper, 
sTs^Maugham  ^^^  original  must  be  produced. 
V.  Hubbard,  8  Barn.  &  C.  14. 

Queen's  cose,         Two  or  three  lines  of  a  letter  may  be  exhibited  to  a  witness, 
f  g  without   showing   the  whole,   and    the  witness    may   be  asked 

whether  he  wrote  the  part  exhibited.     But  if  he  deny,  he  cannot 
be  examined  to  the  contents  of  the  letter. 

It 


EVIDENCE.  *  8t8 

It  is  not  allowable,  on  cross  examination  in  tiie  statement  of  a  Queen's  case, 

question  to  a  witness  to  represent  the  contents  of  a  letter,  and  to  -  ^^^'  *  ^ 

ask  til.      '      >s  whether  he  wrote  a  letter  to  any  person  with  ^®^* 
such  t>               or  contents  to  the  like  effect,  without  having  first 
shown  the  witness  tlic  letter,  and  having  asked  him  whether  he 
wrote  that  letter. 

In  order  to  discredit  a  witness  by  proof  of  a  contradictory  Angus  v. 

statement,  it  is  not  enough  to  ask  him  generally  whether  he  has  Smith,  i  Moo. 

ever  made  such  a  statement,  but  particulars  must  be  specified  to  *  ^'  ^'^^' 
to  him. 

An  examined  copy  of  a  deposition  in  Chancery  is  admissible  HIghfield  v. 

in  evidence,  for  the  purpose  of  contradicting  the  testimony  of  the  Peake,  i  Moo. 

saifie  person  when  produced  afterwards  as  a  witness.  *  ^'  ^°^* 

Under  1 8  G.  8.  c.  63.  §  44-.  a  mandamus  is  grantable  to  examine  ^  . 

witnesses  in  India  on  behalf  of  a  defendant  in  a  civil  suit.  Hoeire   Tb 

&  B.  519. ;  and  see  1  Bos.  &  Pull.  177. 

It  is  an  inflexible  rule  in  the  Exchequer  that  a  witness  who  is  Attorney- 
present  in  court  during  a  trial  when  he  ought  not  to  have  been  general  v. 
there,  under  an  order  made  for  that  purpose,  cannot  be  ex-  ^"Jg*^^P"ce, 
amined  as  a  witness ;   but  it  seems  discretionary  with  the  judge  M'William 
in  other  courts.  6  Bing.  ess. 

Where  a  commission  to  examine  witnesses  abroad  directed  Atkins  v.  Pal- 

the  depositions  to  be  reduced  to  wTiting  in  the  English  language,  ^^^*  '*  Ram. 
and  sent  to  Englandy  and  to  swear  an  interpreter  to  interpret  tne  ^^^' 

evidence  of  the  witnesses  not  understanding  the  English  lan- 
guage, and  the  depositions  were  reduced  to  writing  in  the  foreign 
language,  and  translated  within  six  weeks  into  English  by  the 
interpreter,  this  was  held  sufficient. 

It  is  no  objection  in  such  case  that  a  clerk  to  the  plaintiflPs  4  Moo.  424. 
attorney  is  one  of  the  commissioners. 


(F)  Of  written  Evidence. 
Page  248. 

IN  case  of  a  private  act  of  parliament,  though  an  examined  Rex  v.  Shaw, 
copy  of  the  original  is  the  proper  evidence,  yet  if  a  party  has   12  East,  479. 
done  an  act  under  the  statute,  against  which  the  other  appeals, 
the  appellant  need  only  produce  a  common  printed  copy. 

To  prove  a  copy  of  a  record,  it  is  sufficient  merely  to  prove  ^2|^  ^'  ^^*» 
that  the  paper  offered  agrees  with  what  the  officer  read  as  the  * 

record;  it  is  not  necessary  for  the  persons  examining  to  ex- 
change. 

A  verdict  obtained  by  the  defendant  in  a  former  action,  and  Vooght  v. 
which,  if  pleaded  in  bar,  would  be  an  estoppel,  when  given  in  ^Xj"^*^* 
evidence  under  the  general  issue,  is  not  conclusive  against  the  ggg^"^ 
plaintiff,  but  only  evidence  for  a  jury. 

Under  the  general  issue  in  assumpsit^  a  judgment  recovered  Stafford  v. 
for  the  same  cause  of  action  may  be  given  in  evidence.  Clarke,  2  Bing. 

Copies  ^•^''^- 
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Hennell  v.  Copies  of  bills  and  answers  in  courts  are  admissible  in  evi- 

A-^A^'ifi^^*^"     dence  for  the  convenience  of   keeping  the  originals   in   their 
Dartmouth  v.     Proper  place. 

Roberts,  16  East,  334.    Salter  v.  Turner,  2  Campbell,  87.    Ewer  v.  Ambrose,  4  Barn.  &  C.  25. 
Roev.Ferrars,       jf  defendant  give  in  evidence  an  answer    in  Chancer}^,    the 

2  Bos.  &  Pull,    plaintiff  is  not  entitled  to  read  any  statements  in  it  which  are 
548.;  and  see     '  ,        ,  •' 

4  Maule  &  S.     stated  as  hearsaj'. 

497. 

.  ri  The  iudfrment  book  is  not  evidence  of  the  judgment  entered 

Avrev  v  JJa*  .  •/      o 

venport'  therein,  though  the  record  has  not  been  made  up,  and  the  person 

2NewR.474.    interested  to  prove  the  judgment  is  no  party  to  the  action. 

„  .  The  seal  of  the  court  to  a  foreign  judgment  must  be  proved, 

3  East  ^221.^^*  ^  ^^^^  ^  the  judge's  handwriting, 
and  see  Appleton  v.  Braybrook,  6  Maule  &  S.  34. 

Waldron  v.  The  certificate  of  a  British  Vice-consul,  of  tlie   amount  of 

Coombe,  proceeds  of  damaged  goods,  which,  by  the  law  of  that  country, 

As  to  certain     ™ust  be  sold  under  his  inspection,  is  not  evidence. 

admissible  certificates,  see  6  Term.  R.  619.  638. 

Drake  v.  Mar-       Nor  is  the  certificate  of  an  agent  of  LloycTs  evidence  ..^.ii..c,t 
ryat,  1  Barn,      j^^j  underwriter,  though  a  member  o^  Lloyd's, 

Doe  dem.  Bat-       I"  ejectment  by  the  vendee  of  a  term  sold  under  a  fieri  facias 
ten  V.  Murless,  against  the  execution  debtor,  it  is  sufiicient  to  prcnluce  ih^Ji.fa, 
6  Maule  &  S.     without  the  judirment, 
110.    Scdvitle  •'      ^ 

1  Bing.  209. 

Ramsbottom  In  an  action  for  use  and  occupation,  by  plaintiff*  clannui^;  under 

^M^^^^iJ^cf*    an  elegit,    an  examined  copy  of  the  judgment-roll,  containing 
\q5^^^       '     the  award  of  £'/t^^/V  and  return  of  the  inquisition,  is  evidence  of 

plaintiff'^s  title,  without  proving  a  copy  of  the  rlr'rff  nml  of  the 

inquisition. 
Jonesv.  Ste-  Where  one  writ  was  produceil,  together  wiili  ihrec  declara- 

vens,  11  Price    tions  and  three  rules  to  plead,  this  was  held  sufficient  evidence 
R.  235.  Qf  three  actions  having  been  commenced  by  this  process. 

Gervis  v  ^  ^^^^'  o^  supersedeas,  reciting  that  a  commission  of  bankrupt 

Grand  West-    issued  on  such  a  day,  is  evidence  of  that  fact. 
em  Canal  Company,  5  Maule  &  S.  76. 

Glossop  v.  In  case  against  the  sheriff*  for  a  return  o^  nidla  bona  to  aji.fa.^ 

&S  f75  "      ^"   inquisition  taken  by  him  to  ascertain  the  property  in  the 

goods,  and  finding  it  in  A,  B.y  a  third  person,  is  not  eviaence  for 

the  sheriff*. 
Rex  V.  Holt,  A  gazette  is  evidence  of  all  acts  of  state ;  so  also  to  prove  an 

6TermR.436.  averment  that  "divers  addresses  had    been  presented    to  his 
GeneraTv.         majesty  by  his  subjects,"  which  was  a  fact  stated  in  the  gazette. 
Theakstone,      So  also  of  a  proclamation  under  an  order  in  council. 
8  Price,  89. 

^M  ^i^If  ^<i"'       '^^^  king's  proclamation,  reciting  a  fact,  is  evidence  to  prove 
532.^"  ^  ^^^^^  ^^^^  >  ^^^  ^^  ^^^^  ^^  ^  preamble  to  an  act  of  parliament,  to 

prove  a  fact  recited  in  it. 

I3y 
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By  the  51  G.3,  c.  60.  (local  Act,)  the  register  book  of  the  Bristol  and 

lavi^atiun 


Bristol  Canal  Company  is  evidence  in  an  action  brought  by  TauntonCanal 
tliein  for  calls,  of  the  defendant's  being  proprietor  of  the  number  q^^  ^.  Amos 


of  shares  aflixed  to  his  name.  i  Maule  &  S. 

569. 

Entries  in  a  steward's  book  above  thirty  years  old,  and  coming  Wynne  v. 
from  the  proper  custody,    are  evidence   without  showing  the  i^^  ^^'a 
handwriting  of  the  steward.  376. ;  and  see 

3  Bro.  &  B.  132. 

A  will,  more  than  thirty  years  old,  is  evidence  without  proof  Doev.Wolley, 
of  execution,  although  testator  diet!   within  thirty  years,  and  sBarn.&C. 
although  some  of  the  witnesses  are  living. 

A  book  kept  at  the  India  House  from  rojurns  given  in  on  oath,  Richardson  v. 
pursuant  to  the  5$  G.  3.  c.  155.,  containing  the  lists  or  numbers  g  o-      ooo 
of  passengers  going  on  board  an  East  India  ship,  is  evidence  to  j^^j  g^g 
show  the  value  of  the  voyage,  on  the  ground  that  it  is  a  public  4  Taunt.  787. 
book  kept  by  authority  of  an  act  of  parliament. 

Returns  of  sales  of  corn  under  the  1  &  2  G.  4.  c.  87.  are  not  Woodley  r. 
conclusive  evidence  to  shew  to  whom  the  corn  was  delivered.         Brown,2Bing. 

527. 

An  entry  in  public  corporation  books  is  not  evidence  for  the  Marriage  v. 
corporation,  if  the  entry  be  of  a  private  nature ;  for  a  corporation  Lawrence, 
could  otherwise  make  evidence  for  themselves.  3^l^rn.  &  A. 

In  an  action  for  a  penalty  for  using  a  gun,  being  unqualified.  Hunt  v.  An- 
where  the  defendant  claims  to  act  as  gamekeeper  under  a  de-  j|''^.^^'  ^  ^'^''"* 
putation,  evidence  of  the  real  title  to  the  manor  is  admissible  for         *  ^'*^* 
the  purpose  of  negativing  the  existence  of  a  colourable  title  in 
the  person  under  whom  the  defendant  claims  to  act    And  entries 
in  the  books  of  the  clerk  of  the  peace,  of  deputations  formerly 
granted  to  gamekeepers  by  the  real  owner  of  the  manor,  are 
also  evidence  to  shew  that  manorial  rights  were  publicly  exer- 
cised by  him,  and  that  the  person  whose  title  was  set  up  by 
defendant  knew  that  he  had  not  any  title  whatever. 

Communications  in  official  correspondence,  relating  to  matters  Anderson  v. 
of  state,  cannot  be  produced  in  evidence  in  an  action  by  an  Han»lton, 
individual  against  a  person  holding  an   office,    for   an   injury  ^  q^q^*^  q   "* 
charged  to  have  been  done  in  such  office,  not  only  because  such  156  n! 
communications  are  confidential,  but  because  the  disclosure  of 
secrets  of  state  is  injurious  to  the  country. 

The  copy  of  an  original  letter,  giving  notice  of  dishonour  of  a  Kine  v.  Beau- 
biU,  is  admissible  in  evidence  without  notice  to  produce  the  ^^q%^^^^' 
original  letter.  7M00.  n2. 

Sedvide  1  Moo.  &  Malk.31.;  and  see  post,  840. 

A  receipt  is  not  conclusive  evidence  of  payment;  it  may  be  Straton v. Ras- 
shewn,  that  the  giving  the  receipt  was  fraudulent,  and  that  the  sg^.^gkaife  v 
money  was  not  paid.  Jackson, 

3  Barn.  &  C.  421.;  and  see  7  Bing.  574. 

In  an  action,  for  use  and  occupation,  against  the  defendants,  Orr  v.  Morice, 
assignees  of  a  bankrupt,  the  defendants  produced,  under  a  notice  ^^^^'^^' 
from  the  plaintiff,  the  assignment  of  the  bankrupt's  effects ;  held,  g  ^Zn,  &  C. 

that  30. 
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5  Barn.  &  C. 
589. 

Cooke  V. 
Tanswell, 
8  Taunt.  450. 
2  Moo.  5i3. 


Talbot  V.  Hod- 
son,  7  Taunt. 
251.   2  Marsh. 
527. 

Doe  V.  East 
London  Wa- 
ter-works Co. 
1  Moo.  &  M. 
149. 

7  Taunt.  251. 


Gurney  v. 
Langlands, 
5  Barn.  &  A. 
330.  8  Price 
653.    Sed  vide 
Goodtitle  V, 


tliat  the  deed  was  admissible  without  proof  of  its  execution,  the 
defendants  having  occupied  under  it. 

If  a  declaration  on  a  deed  aver  that  the  deed  is  in  possession 
of  the  defendant  which  is  not  traversed,  and  on  non  est  factum 
pleaded,  the  plaintiff  give  notice  to  produce  the  deed,  and  the 
deed  is  not  produced,  the  plaintiff  may  give  parol  evidence  of  it, 
without  calling  the  subscribing  witness,  and  this  although  the 
plaintiff's  notice  state  the  name  of  the  subscribing  witness. 

Proof  that  a  party  signed  a  deed  which  bears  on  the  face  of 
it  a  declaration  that  the  party  sealed  and  delivered  it,  is  evidence 
for  the  jury  that  the  party  did  seal  and  deliver  it. 

If  a  deed  be  produced  purporting  to  bind  a  trading  company, 
proof  that  the  person  executing  it  was  their  general  law  agent, 
\s  jyrima facie  suflicient,  without  shewing  that  he  was  authorized 
to  execute  the  particular  deed. 

If  an  attesting  witness  to  a  deed  deny  having  seen  it  executed, 
other  evidence  of  the  fact  is  admissible. 

The  evidence  of  an  inspector  of  franks,  who  has  never  seen 
the  party  write,  to  prove,  from  his  general  knowledge  of  hand- 
writing, tliat  the  signature  to  an  instrument  is  an  imitation 
and  not  genuine,  is  entitled  to  very  little  weight,  even  if  admis- 
sible ;  it  is  very  doubtful  whether  it  is  admissible. 


George  v.  Sur 
Tcvy  1  M00.& 
M.  516. 

Morewood  v. 
Wood,  14  East, 
327.n.;andsee 


Brahain,  4  Term  R.  497. 

An  instrument  executed  by  mark  may  be  proved  from  in- 
spection by  a  person  who  has  seen  the  party  so  execute  instru- 
ments. 

The  handwriting  of  a  person  dead  many  years  may  be  proved 
by  shewing  its  resemblance  to  the  handwriting  of  his  will ;  (no 
7  East,  282.  n.   objection  was  taken  by  the  bar),  and  the  court  or  jury  may  com- 
1  Cromp.&J.    pjjipg  t[jg  handwriting  of  two  documents. 

Nelson  v  ^"  ^"  action  on  an  instrument  wher^  the  subscribing  witness 

Wliittal,  is  dead,  it  is  doubtful  whether  any  other  evidence  is  necessary 

1  Barn.  &  A.  than  the  proof  of  the  subscribing  witness's  handwriting.  At  all 
19.  In  Kay  v.  events,  it  is  quite  sufficient  to  shew  that  the  defendant  was  pre- 
i  Moo"&"m.     ^^"^  ^^  ^^^  making  of  the  instrument. 

286.  it  was  held,  no  other  evidence  was  necessary  than  proof  of  the  witness's  handwriting; 
and  see  Page  v.  Mann,  Id.  79.  Mitchell  v.  Johnson,  Id.  176.  Where  the  plaintiff*  in  an 
action  on  a  charter-party  had  given  to  the  attesting  witness  an  interest  subsequent  to  the  exe- 
cution, it  was  held  his  handwriting  could  not  be  proved.    Hovill  v.  Stephenson,  5  Bing,  493. 

Burt  V.  Wal- '  Where  in  an  action  on  a  bond  the  clerk  of  defendant's  attor- 
ker^  4^Ba>''^'  *  ney  was  the  subscribing  witness,  and,  when  subpoenaed,  said  he 
would  not  attend,  and  the  trial  was  put  off  twice  in  consequence 
of  his  absence,  and  search  had  been  made  at  defendant's  house 
and  in  the  neighbourhood,  and  on  receiving  information  that  the 
witness  was  gone  to  Margate^  enquiry  was  there  made  without 
success ;  it  was  held,  that  under  these  circumstances  evidence  of 
his  handwriting  was  admissible. 

If  by  a  parol  agreement  a  landlord  agree  to  let  and  a  tenant 
to  take  a  farm,  upon  the  terms  of  a  certain  lease,  the  lease  can- 
not be  produced  to  prove  the  terms,  unless  duly  stamped. 

An 


A.  697. 


Turner  v. 
Power,  7  Bam 
&  C.  625. 
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An  indorsement  on  the  feoffment  (purporting  to  be  made  by  Doe  v.  Mar- 
the  attorney  appointed  to  deliver  seisin),  that  he  had  done  so  in   quis  of  Clevc- 
presence  of  A.,  is  not  evidence  of  that  fact,  tliough  the  deed  is  land,  9  Barn.  & 
produced  by  defendant  at  desire  of  the  plaintiff,  unless  the  defend-   ^  g^^'  &  C  ^* 
ant  claims  under  it.  589.   3  Taunt. 

60.   3  Bro.  &  Bing.  139.    6  Barn.  &  C.  2». 

The  evidence  of  a  subscribing  witness  is  never  dispensed  with  Vacher  v.  Cox, 
on  the  ground  of  the  instrument  coming  from  the  adverse  party,  1  Bam.  A  Adol. 
except  where  it  is  produced  by  him  at  the  trial.  *^^* 

In  trover  for  a  chattel  by  the  vendee  of  an  executor,  the  will  p'mncy  v.  Pin 
is  not  evidence  of  the  executor's  title,  only  the  probate.  ney,  8  Barn.  & 

•^  C.  335. 

The  time  of  commencement  of  an  action  may  be  proved   by   .  . 

parol  evidence  of  the  attorney,  without  producing  the  writ.  |.j,^j,  g  y^^^j^  ' 

&  C.  339. ;  and  see  5  Barn. &  A.  847.   3  Barn. &  C.  317. 

(G)  Whether  parol  Evidence  admitted  to  explain  what 
appears  on  the  Face  of  a  Deed  or  Will. 

Page  308. 

PAROL  evidence  may  be  admitted   to  explain  a  written  in-  „         .   . 
...  t      L'  n-  -1  I^ex  V.  Lam- 

strument,  which  on  the  race  ol  it  appears  equivocal.  jon  8  Term 

R.  379.;  and  ^ce  Stammers  v.  Dixon,  7  East  R.  200. 
Devise  of  "  my  estate  of  Ashton"  the  testator  having  a  ma-  Doe  v.  Oxen- 
ternal  estate,  comprehending  a  manor  and  capital  farm  and  lands   j^"'.      j*"'* 
in  the  parish  o^  Ashtoii^  as  well  as  several  other  estates,  some  in   DoeV.  Green- 
adjacent  parishes,  some  ten   and  fifteen  miles  distant;  evidence  ing, 3Maule& 
is  not  admissible  to  show  that  he  was  accustomed  to  call  all  his  S.  171.  Doe  v. 

maternal  estate  his  "  Ashton  estate,"  in  order  to  raise  the  infer-  rj'   ,  i  1  ^^« 
,       ,  1     .        1         I    1    I       I    .  Maul.  &  S.550. 

ence  that  he  meant  to  devise  the  whole  by  that  name. 

Devise  of  "  all  that  my  farm  called  Trogitcs  Farm,  now  in  the  Goodtitle  v. 

occupation  of  A.  C,"  is  not   necessarily  limited  to  the  lands  of  Southern, 

Tromtes  Farm  in  the  occupation  of  y^.  C.,  but  may  be  shown  by   IJ^^"     , 

•1^  1  \  ^         y         n  rr>  ry  ^    •       i  •       299.;   and  See 

evidence  to  extend  to  other  lands  of  irogiics  rarm,  not  m  his  Beaumont  v. 
occupation.  Field,  i  Bam. 

&  A.  247.   Carruthers  v.  Seddon,  6  Taunt.  1 4. 

Where  a  testator  devised  to  Matthew  W,,  his  brother,  and  ^oe  v.  West- 

Simon  TV,,  his  brother's  son,   a  certain  estate,  it  appeared  that  X^^^.^^J^"'^^ 

the  testator  had  three  brothers,  each  having  a  son  named  Simon  ;  ly^^  ^  Huth- 

but  this  was  held  not  to  raise  any  latent  ambiguity,  so  as  to  let  waite,  3  Barn, 

in  parol   evidence,  for  it  was  clear  the  testator  meant  Simon  son  ^  A-  ^32. 
of  Mattkcjo. 

A  bill  against  an  attorney  was  filed  of  Michaelmas  term,  and  Wilton  v.  Gir- 

appeared  by  the  memorandum  to  have  been  filed  on  the  28th  *^  ^^^^"^  . 

November;  held,    that  evidence  was  admissible  to  shew  that  it  g^^^ 
was  actually  filed  on  the  24th  December. 

The  consideration  expressed  in  a  deed  of  conveyance  was  28/.,  Rex  y.  Scara- 

but  parol  evidence  was  admitted  to  prove  that  30/.  was  the  real  ^^gjl^"}^ 

consideration.  474.;  and  see 
Baker  v.  Dewey,  1  Barn.  &  C.  704.   Halliley  v.  Nicholson,  1  Price,  404.   Russell  v.  Dunskey, 


6  Moo.  235. 


To 
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Wadley  v.  To  explain  an  ambiguous  award  of  a  road  undei*  an  inclosure 

Bayhss,  ^^^  evidence  of  contemporaneous  acts  of  the  occupiers  of  the  land 

5launt.  752. ;  u  •      j 

and  see  Ben-      ^^Y  ^  received, 
dyshe  v.  Pearce,  1  Bro.  &  B.  460. 

Yates  V.  Pym,  On  a  warranty  of  prime  singed  bacon  evidence  is  not  admis- 
6  Taunt,  446.  gij^jg  ^f  ^  practice  in  the  bacon  trade  to  receive  bacon  to  a  cer- 
tain degree  tainted,  as  prime  singed  bacon. 
Aveson  v.  Kin-  After  the  hand-writing  of  an  attesting  witness  to  a  bond  had 
naird,  6  East,  been  proved,  Heath  J.  admitted  evidence  of  a  declaration  by 
^^^-  deceased,  when  dying,  that  he  had  been  concerned  in  forging 

the  bond. 
Woodbridgc  Where  a  promissory  note  purports  to  be  payable  on  demand, 

V.  Spooner,       parol  evidence  is  not  admissible  to  shew  that,   at  the  time  of 

3  Barn.  &  A.      making  it,  it  was  agreed  that  it  should  not  be  payable  till  after 
233. ;  and  see     ^i       ,  *=  r  ^1       °    1  ^  "^ 

Free  V.  Haw-     ^^^^  decease  of  the  maker. 

kins,  8  Taunt.  92.    1  Moo.  B35.    Hale  v.  Small,    8  Taunt.  730.    S  Moo.  58.  Hogg  v.  Snaith, 

1  Taunt.  347.   Moseley  v.  Hanford,  10  Barn.  &  C.  729. 

Wilson  V.  Parol  evidence  of  a  broker  may  be  admitted  to  show  that  a 

Hart,  1  Moo.     gj^|g  ^^  ^^   ^  third  person,   for  whom   the  buyer  was  agent, 

although  the  bought  note  and  invoice  were  in  the  name  of  the 

buyer, 
j^.    .  Where  an  agreement  on  unstamped  paper  has  been  lost  or 

Wrn'h^^  ^        destroyed,  no  parol  evidence  can  be  given  of  its  contents. 

2  Barn.  &  A.  478.     Rex  v.  Castle  Morton,  5  Barn.  &  A.  588. 

(H)  Of  Presumptive  Proof. 
Page  SI 8. 

Doev.Deakin,       THE  fact  of  a  tenant  for  life  not  having  been  seen  or  heard 

4  Barn.  &  A.      of  for  fourteen    years,    by  a    person   residing   near  his  estate, 
^'^''  although  not  a  member  of  his  family,  is  prima  Jacie  evidence  of 

the  death  of  the  tenant  for  life. 
„  In  a  public  navigable  river  twenty  years*  possession  of  the 

Wkidi  ^  water  at  a  given  level,  is  not  conclusive  as  to  the  right. 

2  Barn.  &  A.  662.;  and  see  Miles  v.  Rose,  5  Taunt.  705. 

Reed  v.  Wil-          A  deed  whereby  a  party  conveys  one  full  moiety  is  prima  Jacie 
liams,  5  Taunt,  evidence  that  the  grantor  is  the  owner  of  the  other  moiety. 

257.  *=^  ^ 

Rex  V.  JolifFe,        A  regular  usage  for  twenty  years,  unexplained  and   uncon- 

2Barn.&C.      tradicted,  is  sufficient  to  warrant  a  jury  in  finding  the  existence 

54.;  and  see      of  an  immemorial  custom. 

Cross  V.  Lewis, 

2  Barn.  &  C.  686. ;  2  Bro.  &  B.  403.  667. 

Calder  v.  Ru-        On  an  agreement  to  pay  lOOZ.  if  the  plaintiff  would  not  send 
therford,  herrings  for  a  twelvemonth  to  the  London  market,  and  particu- 

302'!^*'^  ^^'''y  ^o  ^^^^  \\ow?>Q  of  J.  6\,   and  the  plaintiff  proved  that  he  had 

sent  no  herrings  during  the  twelvemonth  to  that  house,  it  was 
held  sufficient  to  entitle  him  to  recover,  the  defendant  not  prov- 
ing that  the  plaintifi'  had  sent  herrings  to  the  London  market. 
Rex  v.  Twy-  The  law  always  presumes  against  the  commission  of  crime ; 

ning,  2Bani.&  and,   therefore,  where  a  woman,  twelve   months  after  her  first 

husband 
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husband  was  last  heard  of,  married  again,  the  sessions  were  held  A.  386.;  and 
riffht  in  presuming  that  the  first  husband  was  then  dead,  and  it  see  si- it, 
was  tor  the  other   party  to  prove   hun  alive.     In  tins  case  the   21 1   2  Camp 
presumption  of  hiw  that  a  party  is  living  till  a  certain  number   113, 
of  years  after  he  was  heard  of,  must  yield  to  the  higher  pre- 
sumption that  he  has  not  committed  a  crime. 

Prima  facie  the  presumption  is,  that  the  strip  of  land  between  Steel  v.  Prick- 
the  highway  and  the  adjoining  inclosure  is,  as  well  as  the  soil  of  ^JN  2  Stark, 
the  highway  ad  medium Jilwn  viiCy  the  proj)erty  of  the  owner  of  (irosev  \Ve«t 
the  inclosure,  whether  freeholder,  leaseholder,  or  copyholder.  7  Taunt.  39. ; ' 
But    this   presumption  may  be    rebutted  by  evidence  shewing  and  see  Doe 
the  right  to  be  in  the  lord  of  the  manor  or  other  person;  and  if  ^'.f®^^'*'^^}^ 
the  strip  of  land  communicates  with  open  commons,  the  evi-  ^q^^^' 
dence  of  ownership  applying  to  the  larger  portions  applies  to 
this. 

After  a  lapse  of  thirty  years  from  the  date,  and   after   full  Rex  v.  Long 
service  by  the  apprentice,  the  court  will  presume  that  lost  inden-   P"^^^^'*  ^ 
tnres  of  apprenticeship  were  duly  stamped,  and  this  notwith-    '     ''^ '    ^' 
standing  it  is  proved  by  an  officer  from  the  stamp-office  that,  on 
due  search  it  did  not  appear  that  such  on  indenture  had  been 
stamped  or  enrolled. 

But  the  court  will  not,  even  after  a  long  and  undisturbed  en-  Doe  v.  Water- 
joyment,  presume  a  bargain  and  sale,  and  enrolment  thereof  in  ton,  3  Barn.  & 
Chancery,  ^'  ^'*^* 

Where  a  defendant's  ancestor  came  into  possession  of  certain  Doe  dem.  Fen- 
lands  in    1752,    as  a    creditor    under  a  judgment  against   the  wick  v.  Reed, 
then   owner    of    the    land,    and    defendant's    family   had    been  0^2^*^"'^ 
in  possession  ever  since,   it  was    held,  (nothing  appearing   as 
to  whether  the  debt  was  satisfied  or  not,)  that  the  original  pos- 
session being  accounted  for,   the  length  of  possession  was  only 
prima  facie  evidence  of  a  subsequent  conveyance  to  defendant's 
family,  and  that  the  jury  ought  not  to  presume  such  conveyance 
unless  they  were  satisfied  that  one  was  executed, 

(I)  Where   the  Law  requires  the  highest  Proof  the 
Nature  of  the  Thing  is  capable  of*. 

Page  322. 

IF  two  parts  of  an  instrument  are  prepared,   but  only  one  is  Garnons  v. 
stamped,  the  party  having  the  unstamped  part  may  give  second-  Swift,  1  Taunt 
ary  evidence,  if  the  other  party  refuse  on  notice  to  produce  the  "^^^' 
stamped  part. 

In  indebitatus  assumpsit  for  work  and  labour,  if  the  plaintiff  Stevens  v.  Pin- 
prove   his   case  by  other  evidence    he  is  not    precluded    from   ney,  sTaimt. 
recovering  by  the  defeiulant's  proving  the  existence   of  an  un-   ^^'^-  ^ Moo. 
Stamped  and  unsigned  agreement,  fixing  the  price,  and  which   G^frton "v  D^^. 
defendant  gave  no  notice  to  produce.  son,  1  Bin'r. 

219. 

In  an   action   for    maliciously,   and   without  probable  cause,  Freeman  v. 

charging  plaintiff  with  an  assault  before  a  magistrate,  the  ma-  Arkell,2Barn. 

gistrate  proved  that  the  depositions  taken  before  him  were  re^  &C.  494.;an^ 

duced 
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see  Brewster 
V.  Sewell, 
3  Barn.  &  A. 
296. 


Dickinson  v. 

Coward, 

1  Barn.  &A. 

677.;  and  see 

Peacock  v. 

Harris, 

10  East,  104. 

6  Barn.  &  C. 

398. 


Sed  vide 

1  Moo.&M. 

31. 


Colling  V. 
Tereweek, 
6  Barn.  &  C. 
394. 

Doe  V.  Callo- 
way, 6  Barn. 
&C.  484. 


Rex  V.  Inhab. 
of  Denis, 
7Barn.&C. 
620.;  see  Rex 
V.  Morton 

Turner  v. 
Power,  1  Moo. 
&  M.  131. 

Norwich  Com- 
pany V.  Theo- 
bald, 1  Moo. 
&M.  15.3. 


duced  into  writing,  and  that  he  delivered  them  at  the  Court  of 
Quarter  Sessions  to  the  clerk  of  the  peace  or  his  deputy;  the 
clerk  of  the  peace  stated,  that  an  indictment  for  the  assault  was 
preferred,  and  that  the  grand  jury  returned  ignoramiLs,  and  that 
it  was  usual,  in  such  cases,  to  throw  away  or  destroy  the  de- 
positions, and  that  he  had  searched  and  could  not  find  them. 
Held,  that  parol  evidence  of  their  contents  was  admissible,  and 
that  it  was  not  necessary  to  call  the  deputy  clerk  of  tlie  peace  to 
show  that  the  original  depositions  were  not  in  his  possession, 
inasmuch  as  it  was  his  duty,  if  he  had  received  them,  to  deliver 
them  to  his  principal,  and  not  being  in  his  custo<:ly,  it  was  to  be 
presumed  that  they  were  lost  or  destroyed. 

In  an  action  by  the  assignee  of  a  bankrupt,  where  the  defend- 
ant had  exhibited  an  account  between  him  and  the  bankrupt, 
and  made  a  part  payment  to  the  plaintiff  on  account,  this  was 
held  prima  facie  evidence  of  the  plaintiff  being  assignee,  without 
producing  the  proceedings,  there  being  no  notice  to  dispute 
them. 

There  are  three  descriptions  of  cases  where  notice  to  produce 
an  instrument  is  unnecessary;  1,  where  the  instrument  pro- 
duced and  that  to  be  proved  are  duplicate  originals;  2,  where 
the  instrument  to  be  proved  is  a  notice,  as  a  notice  to  quit,  or 
a  notice  of  dishonour  of  a  bill  of  exchange.  In  Kifie  v.  Beau- 
mont, 3  Bro.  &  R.  288.  the  Common  Pleas,  after  consulting  the 
judges  of  the  other  courts,  held  that  the  copy  of  an  original  letter, 
giving  notice  of  dishonour  of  a  bill,  was  admissible,  without  no- 
tice to  produce  the  original  letter.  The  3d  case  is  where,  from 
the  nature  of  the  suit,  the  opposite  party  must  know  that  he  is 
charged  with  possession  of  the  instrument,  as  in  trover  for  a  bond 
or  note. 

A  copy  of  an  attorney's  bill  delivered  under  the  statute  is 
wuthin  the  second  class  above,  as  it  is  a  notice  of  the  amount  of 
plaintiff  s  demand,  and  that  he  will  enforce  it  by  action,  unless 
defendant  tax  the  bill. 

A  surrender  of  a  copyhold  was  duly  made  and  presented  by 
the  homage,  but  no  entry  of  such  surrender  and  presentment 
was  made  on  the  court  rolls ;  held,  that  such  surrender  and  pre- 
sentment might  be  proved  by  a  draft  of  entry  from  the  memorials 
of  the  manor,  and  the  parol  testimony  of  the  foreman  of  the 
homage  jury. 

The  declarations  of  a  master  of  a  pauper  apprentice  as  to  what 
was  done  with  the  indentures,  were  held  inadmissible,  since  the 
master  being  living  should  be  called. 
4  Maule  &  S.  48. 

In  an  action  for  rent  of  land  verbally  let  on  the  same  terms  a 
the  former  tenant's  lease,  such  lease  must  be  produced  properly 
stamped. 

Evidence  that  an  advertisement  was  inserted  in  a  country 
newspaper  circulated  at  the  residence  of  the  party,  is  not  ad- 
missible as  proof  of  notice  of  the  facts  in  the  advertisement, 
unless  it  be  shewn  that  he  took  in  the  paper. 

In 
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In  an  action  for  work  and  labour,  where  it  is  shewn  that  the  Vincent  v. 
work  was  commenced  under  a  written  agreement,  such  agree-  ^m* len^gij 
nient  ought  to  be  produced;   and  the  phiintifF  cannot  recover  videjd.^  15, 
without  it  for  extras,  although  a  particuhir  item  was  proceeded 
in,  after  an  admission  by  the  defendant  that  it  was  an  extra. 

Where  a  court  prints  and  circulates  copies  of  its  rules  for   Dance  v.  Rob- 
the  guidance  of  its   officers,    the  production  of  one  of  these  ^o"»  ^  ^^o-  * 
printed  rules  is  good  evidence  of  the  rules  which  the  officers  are 
to  act  on,  though  the  original  rules  are  kept  under  the  seal  of 
the  court,  and  the  copy  is  not  shewn  to  be  examined. 

Where  the  plaintiff  has  proved  by  witnesses  a  case  of  implied  Fielder  v.  Ray, 
or  oral  contract,  he  cannot  be  nonsuited  by  the  defendant's  pro-   ^  "'"5*  ^^^* 
ducing  an  unstamped  written  instrument,  purporting  to  contain 
the  terms  of  the  contract. 

Where  the  plaintiff's  witness  proved  an  acknowledgment  by  ^^""  ^^P"^" 
defendant  that  he  held  under  T.,  and  stated  that  he  the  witness   533,^    ^"^* 
had  drawn  an  agreement  touching  the  premises,  between  plaintiff 
and  T.,  it  was  held  that  the  plaintiff  was  bound  to  produce  the 
writinor. 

(K)  Of  Hearsay  Evidence. 
Page  324. 

Q}^  a  parol  demise,   rent  to  take  place  from  the  following  Doe  dcm.  Hall 
Ladiy  Daij,  evidence  of  the  custom  of  the  country  is  admissible  ^'rP*^"^T^\ 
to  shew  that  by  Ladj/  Day  is  meant  old  Lady  Day ;  aliter  if  the   538  Dq^  y ' 
demise  is  by  deed.  Lea,  11  £351,312. 

What  a  dead  witness  has  sworn  to  on  a  former  trial  between  Mayor  of  Don- 
the  same  parties,  is  evidence  in  the  cause,  and  may  either  be  caster  v.  Day, 
read  from  the  judge's  notes,   or  proved   by  the  recollection  or  ^    aunt.  262. 
notes  of  any  person  who  heard  it. 

It  is  no  objection  to  evidence  of  reputation  of  a  modus  that 
the  deceased  person  from  whom  the  hearsay  came  was  liable  to  Harwood  y. 

pay  tithes.  f,?:  ^Jf '""'• 

*    -^  .112.;  and  see 

Moseley  v.  Davies,  n  Price,  162. 
Evidence  of  reputation  is  not  admissible  in  support  of  a  farm  Pntchett  v. 
modus.  Honey  borne, 

1  Young  &  J.  135. 

(As  to  the  admissibility  of  hearsay  evidence  on  questions  as  to 
private  prescriptive  rights,  see  Barnes  v.  Mavvson,  1  Maule  & 
S.  8  l.Blacket  v.  Lowes,  2  Maule  &  S.  494-.  Doe  dem.  Didsbury 
V.  Thomas,  U  East.  323.    Weeks  v.  Sparke,  1  Maule  &  S.  679.) 

A  declaration  by  the  owner  or  occupier  of  adjoining  land  that  sir  Thomas 
his  neighbour's  land  extends  to  such  a  spot,  accompanying  an   Stanley  v. 
act  of  forbearance   to  go  beyond  the   spot  for  that  reason  (or  ^^  *JJ'^» 
without  such  act,  if  he  speaks  against  his  interest),  is  evidence  ^^    ast,  332. 
that  the  land  extends  so  far. 

On  an  issue  in  trespass  whether  certain  trees  were  the  freehold  Ibid.;  and  see 
of  the  plaintiff  or  not,  it  appeared  that  the  trees  grew  in  a  woody  ^rwhitt  v. 
belt,   of  considerable  extent,  entire  and  undivided,  which  en-  ^  Ba!m\ A 
circled  plamtiff's  manor,  and  lay  contiguous  to  a  number  of  554.   Hollis'v. 

Vol.  III.  3  I  closes 
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Bullen  V.  Mi- 
chel, 2  Price 
R.  399.;  and 
see  Doe  v. 
Thynne, 
10  East,  206. 


Goldfinch,        closes  belonging  to  several  owners,   one  of  which  closes  was 

1  Barn.  &  C.  ^\^q^^  ^f  ^j^g  defendant ;  evidence  was  held  admissible  of  acts  of 
Sisson  ^^  ^  ownership  in  different  parts  of  the  belt  (not  merely  those  ad- 
12  East,  62.       joining  defendant's  land)  of  those  under  whom  plaintiff  claimed, 

which  had  been  acquiesced  in  by  owners  of  the  adjoining  land ; 
for  this  was  evidence  of  a  general  right  through  the  whole  ex- 
tent of  such  enclosure,  which  might  be  presumed  to  have  be- 
longed formerly  to  one  owner. 

Ancient  entries  made  by  the  monks  of  an  abbey  relating  to  an 
endowment  by  them  of  a  vicarage,  are  good  evidence  {quafilum 
valemit)  of  their  subject-matter,  although  such  entries  be  mixed 
with  extraneous  memoranda,  and  the  book  be  not  confined  or 
appropriated  to  subjects  ejusdein  gejieris. 
Mather  v.  Jackson,  1  Young  &  J.  65.  Howe  v.  Brenton,  8  Bam.  &  C.  737.  Plaxton  v.Dare, 
10  Barn.&  C.  17.  An  old  deed  between  a  public  body  claiming  tolls  and  others  liable  thereto, 
regulating  the  amount  of  payment,  is  eviaence  in  the  nature  of  reputation  of  the  existence  of 
the  tolls.  Brett  v.  Beales,  1  Moo.  &  M.  416.;  and  see  Id.  398.  Maddison  v.  Nuttall,  6  Bing.  226. 

sStra.  1129.  Entries  of  charges  made  by  an  attorney  in  his  books,  shewing 

10  East,  118.      the  time  of  the  making  an  instrument,  are  admissible  evidence 
after  the  attorney's  death,  the  entries  being  shewn  to  be  paid. 

An  entry  made  by  a  deceased  collector  of  taxes  in  a  private 
book  kept  by  him  for  his  convenience,  charging  himself  with 
monies  is  evidence  against  tlie  collector's  sureties  after  his  death, 
although  the  parties  who  paid  the  money  to  him  are  alive;  for 
the  entry  is  to  the  collector's  prejudice. 

An  entry  in  the  registry-book  by  the  minister  of  the  parish  ol 
the  baptism  of  a  child,  which  had  taken  place  before  he  became 
minister,  or  had  any  connection  with  the  parish,  and  of  which  he 
received  information  from  the  parish  clerk,  is  not  evidence,  nor 
is  the  private  memorandum  of  the  fact  made  by  the  clerk  present 
at  the  baptism. 

The  examination  of  a  soldier  taken  under  the  mutiny  act,  as 
to  his  place  of  settlement,   is  to  be  received  as  evidence,  even 

A^'^ia^i^^"*^  though  he  be  dead,  or  absent  from  the  kingdom,  at  the  time 
when  the  appeal  is  tried. 

Rex  V.  Mead,        Dying  declarations  are  only  admissible  where  the  death  of  the 

2Barn.&C.      party  is  the  subject  of  charge,  and  the  circumstances  of  the  death 
60S.;  and  see    fi      "^  ,  .     ^     ..y      ,     ,         .°  ' 
4Barn.  &C.      ^'^^  subject  ot  the  declaration. 

230.    Doe  V.  Ridgway,  4  Barn.  &  A.  53, 

Johnson  v.  Declarations  of  servants  and  intimate  acquaintances  are  not 

2  ffin^'^il  86     *^^^'"^ssible  in  questions  of  pedigree,  but  only  those  of  kindred. 


7  Bing.  433. 

Middleton  v. 
Malton,  10 
Barn. &C.  317. 
and  see  8  Barn. 
&  C.  556. 
3  Brod.  &  B. 
132. 
Doe  V.  Bray, 

8  Barn.  &  C. 
813. 


Rex  V.  Inhab 
of  Warniin- 


Randle  v. 
Blackburn, 
5  Taunt,  245. 

Baucrman  v. 

Radenius, 

7  Term  R.  66.'5. 


(L)  Of  the  Parties'  Confession,  Hand  of  Admissions. II 

Page  327. 

THE  whole  of  an  admission  or  account  must  be  taken  to- 
gether, as  well  the  statements  favourable  as  those  unfavourable 
to  the  party. 

The  defendant  may  give  in  evidence,  the  admission  of  the 
plaintiff  on  record,  though  he  be  only  a  trustee. 

Or 


EVIDENCE.  843 

Or  of  a  party  really  interested,  though  not  on  the  record.  i  wils.  257. 

4  Camp.  38. ;  and  see  Spurgo  v.  Brown,  9  Barn.  &  C.  936. 

But  the  party  making  the  admission  or  declaration,  must  be  Beauchamp  v. 

identified  with  the  party  on  the  record,  or  the  evidence  is  not   ^  7?'/       "* 

,    .    ..  ,  I       .^  '  &  Adol.  89. 

admissible. 

An  acknowledgement  by  a  trader  made  after  an  act  of  bank-  Smallcombe  v. 
ruptcy,  though  before  the  issuing  the  commission,  is  inadmissible  Bruges, 
in  evidence,  in  an  action  by  the  assignees,  to  prove  the  petitioning   }.^  Price,  136. 
creditor's  debt;  but   in  an   action  by  the  bankrupt  against  his  nartf  g^MauK* 
assignees,  such  admissions  are  evidence.  &S  265.;  and 

see  1  Camp.  376. 

But  declarations  before  the  act  of  bankruptcy,  are  admissible  Thompson  v. 
for  the  defendant  in   an   action  by  the  assignees,  to  prove  the  ^ri^S^s* 
petitioning  creditor's  debt  fraudulent.  2  \foo.  376.  * 

Declarations  of  a  party  who  has  been   holder  of  a  bill  of  Pocock  v.  BiU 
exchange  cannot  be  received  in  evidence,   unless  made  while  he  ling,  2  Bing. 
had  the  bill  in  his  possession.  ^®^* 

An  admission,  in  order  to  be  evidence,  should  be  of  a  mere  Summersett 
fact  within  the  party's  knowledge,  not  of  a  conclusion  mixed  up  v.  Adamson, 
of  law  and  flict ;  thus  an  admission  by  a  party  suing  for  goods  }.  w"^'  JL' 
in  trover,  that  he  had  been  discharged  under  the  insolvent  act 
since  the  sale  of  the  goods,  is  not  evidence  that  he  had  no  title 
to  sue;  for  such  discharge,  unless  all  the  legal  requisites  under 
the  act  have  been  complied  with,  does  not  divest  him  of  his  right. 

Declarations  of  a  widow  in  possession  of  premises,  that  she  ^^^     p^*  ""* 
had  them  for  her  life,  and  that  after  her  death  they  would  go  to  ^  Barn.  &  A.  ' 
the  heirs  of  the  husband,  are  admissible  evidence  to  negative  the   22.5. 
fact  of  her  having  had  twenty  years*  adverse  possession. 

The  general   rule  is,  that  declarations  of  the   wife  are   not  2PhilI.Evid.76. 
evidence  for  or  against  the  husband. 

In  trespass  against  husband  and  wife,  the  wife's  confession  of  Dennv.White, 
trespass  committed  by  her,  is  not  evidence  against  the  husband;   HodXnson'v 
nor  are  her  declarations  evidence  in  his  favour.  Fletcher, 

4  Camp.  70.  Scholey  v.  Goodman,  1  Bing.349. 

Where  the  wife  has  acted  for  the  husband  in   his  business,  Anderson  v. 
and  by  his  authority  and  consent,  he  adopts  her  acts,  and  will  ??","'^'^JJ°p> 
be  bound  by  any  admission  or  acknowledgement  made  by  her  q°^q\ 
respecting  that  business.  Clifford  v.  Bur- 

ton, 1  Bing.  1 99.     Phlll.  on  Evid.  v.  i.  79. 

Where  one  of  several  partners  made  a  contract  in  his  indi-  Lucas  v.  De  la 
vidual  capacity,  and  at  the  time  declared  that  the  property  was  9^"^^  ^  Maul. 
his  alone  ;  this  declaration  was  held  evidence  against  all  the  part-  see  Booth  ^" 
ners  in  a  joint  action  on  the  contract.  Quin,  7  Price 

193. 

An  acknowledgement  of  a  debt  made  by  a  debtor  after  arrest.  Per  Baylei/J, 

but  before  an  escape,  is  evidence  against  the  marshal  in  an  action  Rogers  v. 
c  '  °  Jones,  7  Bam. 

for  an  escape.  &C.86. 

Where  a  party  examined  befpre  commissioners  of  bankrupt.  Tucker  v.  Bar- 
lidmitted  that  he  had  received  a  sum  of  money  on  account  of  the  r^p»  "^  Bam. 
bankrupt  after  an  act  of  bankruptcy ;   this  was  held  not  evidence 
of  an  account  stated  with  the  assignees ;  and  it  seems  that  an  ad- 

3  I  2  mission 
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Paul  V.  Meek, 
2  Young  &  J. 
116.;  and  see 
."5  Young  &  J. 

80. 

Tomkins  v. 
Ashby,  1  Moo. 
&M.32. 

Clay  V.  Langs- 
low,  1  Moo. 
&M.45. 

Fenwick  v. 

Thornton, 

Id.5\. 

Bernasconi  v. 

Anderson, 

1  Moo.  &  M. 

183. 

Fellowes  V. 

Williamson, 

1  Moo.  &  M. 

506. 

Melen  v.  An- 
drews, 1  Moo. 
&  M.  336. 

Rex  V.  Reed, 
1  Moo.  &  M. 

403. 

Wallace  v. 
Small,  1  Moo. 
&M.  4^16. 

Daniels  v.  Pot- 
ter, 1  M00.& 
M.  501. 


Provis  V. 
Reed,  5  Bing. 
^35. 


mission  obtained  on  such  a  compulsory  examination,  is  not  evi- 
dence at  all  against  the  party  in  a  civil  suit. 

A  lessee  who  executes  a  counterpart  of  a  lease,  cannot  dispute 
its  admissibility  in  evidence,  or  impeach  its  validity  on  the  ground 
of  its  not  being  properly  stamped. 

A  demurrer  or  plea  to  a  bill  in  equity,  does  not  so  far  admit 
the  facts  charged  in  it,  as  to  be  evidence  against  the  defendant 
of  those  facts  in  a  future  action  between  the  same  paHies, 

On  a  plea  in  abatement  of  non-joinder  of  A.  B,  as  defendant, 
his  declarations  made  before  action  brought,  are  evidence  in 
support  of  the  plea. 

The  declarations  of  a  party  suing  as  assignee  of  a  bankrupt 
made  before  he  became  such,  are  not  evidence  against  him. 

An  acknowledgement  of  a  debt  without  specifying  any  amount, 
is  not  sufhcient  to  entitle  the  creditor  to  nominal  damages  on  a 
count  upon  an  account  stated. 

In  case  for  a  false  representation  of  the  solvency  of  A»  B^ 
whereby  the  plaintiffs  trusted  him  with  goods,  their  declarations 
at  the  time  they  trusted  him  are  admissible  in  evidence  for  them. 

The  deposition  of  a  witness  taken  in  a  judicial  proceeding,  in 
the  presence  of  the  party  there  charged,  is  not  admissible  in  an- 
other proceeding  against  that  party,  although  he  was  present, 
and  had  the  opportunity  of  cross-examining. 

If  the  examination  of  a  prisoner  taken  in  writing  Is  inadmis- 
sible by  reason  of  irregularity,  parol  evidence  of  what  he  said  at 
the  examination  may  be  received. 

An  offer  of  a  specific  sum  by  way  of  compromise  is  admissible 
in  evidence,  unless  accompanied  by  a  caution  that  the  offer  is 
confidential. 

In  case  for  negligence,  the  declarations  of  one  defendant  who 
has  suffered  judgment  by  default  are  not  admissible  in  evidence 
against  the  others  to  shew  the  circumstances  of  the  injury, 
although  such  others  are,  independently,  shewn  to  be  concerned 
in  it. 

Declarations  of  a  testator  in  subversion  of  a  will  are  not  ad- 
niissil)le  in  evidence,  though  both  parties  claim  under  him,  and 
though  they  are  offered  with  a  view  to  shew  the  manner  in 
which  the  will  was  executed. 


Ackerley  v. 
Parkinson, 
3  Mdule  &  S. 
411.    (a)  Since 
.53G.3.  C.127. 
excommunica- 


EXCOMMUNICATION. 

(C)  By  whom  Excommunication  is  to  be  pronounced. 

Page  33.5. 
IF  an  ecclesiastical  judge  excommunicate  without  malice  (o), 
for  disobedience  of  the  order  of  his  court,  made  in  a  matter  in 
which  the  court  has  jurisdiction,  he  is  not  liable  to  an  action  on 
the  case,  although  the  proceedings  may  be  irregular,  and  set 
aside  on  appeal. 


tion  could  not  issue  for  such  a  cause.   See  letter  (E). 


(D)  What 


EXECUTION.  M' 

(D)  What  Inconveniences  and  Disabilities  it  lays  the 

Party  excommunicated  under. 

THE  votes  of  persons  excommunicated  have  been  frequently  Dodd's  Doubt- 
objected  to  at  elections,  but  the  decisions  of  the  House  of  Com-  ful  Questions 
mons  do  not  appear.    8  Journals,  118.    13  Journ.  42.     Accord-  jj?  ''»e  Law  of 
ing  to  Brad  Of ij  Excommunicato  intcrdicitw  omnis  actus  legit  imus  "*  ^^''°"'» 
ita  quod  agere  non  potest^  <5r.,  and  the  testimony  of  such  persons 
was  formerly   rejected   in   courts  of   law,  and    has   been   con- 
i>idered  inadmissible  by  authors,  on   the  ground  of  a  dictum  of 
Lord  Coke  (2  Bulstro<le*s  Rep.  155.)»     But  all  doubt  appears 
now  to  be  removed  as  to  dieir  capacity  to  vote  by  the  5S  G.  3. 
c.  127.  §2,3.,  which  enacts,    that  no  sentence  of  excommuni- 
cation shall  be  pronounced  by  Ecclesiastical  Courts  in  cases  of 
contempt  or  disobedience  to  their  order,  and  that  persons  ex- 
communicated shall  in  no  case  incur  any  civil  penalty  or  dis- 
ability whatever. 

'  ^, 

(E)  Of  the  Proceedings  on  the  VfYit  of  Excommunicato 

Capiendo. 

A  WARRANT  issued  in  pursuance  of  a  writ  de  contumace  Rexv.Dugger, 
jpitmdo  stated  that  the  defendant  was  attached  for  nonpayment  5  Barn.  &  Aid. 
of  costs,  in   a  cause  of  appeal  and  complaint  of  nullity,  lately  "'^^^ 
depending  in  the  Arches  Court  of  Canterbury;   held,   that  this 
warrant  was  insufficient  in  not  stating  with  certainty  the  nature 
of  the  cause,  so  as  to  show  that  it  was  one  apparently  within  the 
jurisdiction  of  the  Ecclesiastical  Court. 

EXECUTION. 

(C)  Of  the  several  Kinds  of  judicial  Writs  which  lie 
after  Judgment. 

Page  376. 

T^Y  rule  of  the  K.  B.,  the  attorney  concerned  for  the  plaintiff  Reg.  Gen. 

in  the  cause,  or  his  agent,   shall   uf)on  all  bailable  mesne  -^'^-^H.T. 
jyrocess^  and  every  writ  of  attachment  and  Jiai facias^  and  capias  ^ garn  &\ 
ad  satisfaciendum^  indorse  the  place  of  abode  and  addition  of  the  500. 
party  against  whom  the  writ  is  issued,  or  such  other  description 
of  him  as  such  attorney  or  agent  may  be  able  to  give. 

2.   Of  the  Elegit. 
Page  378. 
Where  two  elegits  are  issued  the  same  day,  upon  judgments  Doedem.  Da- 
signed  in  the  same  term,  the  sheriff  may  extend  on  each  an  ^^V!'  ^^^^^* 
entire  moiety  of  the  defendant's  land,  although   the  judgments        '"^' 
are  at  the  suit  of  different  plaintiffs,  and  the  inquisition  on  the 
second   elegit   recites   that   a   moiety   has    been   extended    on 
the  first. 

3  1   3  3.   Of 
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3.  Of  the  Capias  ad  satisfaciendum. 

Page  383. 

Crozier  v.  Pil-       A   plaintiff  is   bound  to   accept  from   defendant   in   custody 
A^r  ^  ^^^"       under  a  ca,  sa.  the  debt  and  costs  when  tendered  to  him,  and  to 
''  ^^*  order  the  sheriff  to  discharge  him ;  and  if  be  refuse,  he  is  liable 

to  an  action  on  the  case. 
Fothergill  v.  Where  the  defendant  was  taken  on  a  ca.  sa.,  and  the  plaintiff 

Walton,  died,  and  administration  to  him  was  taken  out,  the  court  refused 

4  bing.  711.      without  the  authority  of  the  administratrix  to  discharge  defend- 

ant out  of  execution,  although  the  administratrix  and  the 
assignees  (the  plaintiff  having  become  bankrupt,)  disclaimed  all 
interest  in  the  action. 

4-.  Of  the  Fieri  facias  and  Levari  facias. 

Page  387. 

Wootlcnnan  Goods  assigned  to  a  trustee,  and  in  possession  of  the  cestui 

V.  Baldock,  qjie  trust  pursuant  to  the  assignment,  cannot  be  taken  under  an 
8 1  aunt.  676.;  execution  against  the  cestui  que  trust  by  a  creditor  knowin«' 
1  Maule  &  S.     .  i    .     i  ^       c  .i.     .       . 

251.   3  Moo.    ^"^  goods  to  be  property  of  the  trustee. 

11.;  and  see  Doker  v.  Hasler,  2  Bing.  479.  Leonard  v.  Baker,  l  Maule  &  S.  S57.  Jczeph 
V.  Ingram,  1  Moo.  189.     See  notes  to  Twine's  Ca.  3  Coke  R.  (ed.  Thomas  and  Fraser). 

Sparrow  r.  The  sheriff  may,  under  an  execution  against  a  tenant,  sell  any 

Earl  of  Bristol,  remaining  interest  of  the  tenant  in  a  farm,  which  he  is  about 
1  Marsh  R.  10.        •,^-       *!  i      ^ 

quitting,  however  short. 

\y'inn  V.  In-  A  sheriff  under  a  fieri  Jacias  cannot  seize  fixtures,  where  the 

S' A^'  4  ^^"^"     house  is  the  freehold  of  the  party  against  whom  the  execution 

issues. 
Farrant  v.  And  if  machinery  is  wrongfully  severed  from  the  soil  by  the 

Thompson,       tenant,  it  is  not  seizable  as  the  tenant's  goods  and  chattels,  for 

5  Barn.  &  A.  ^j^^  landlord  is  entitled  to  bring  trover  for  it  even  during: 
826.;  and  sec  .  ^  ^  o 
Gordon V.          the  teim. 

Harper,  7  Term  R.  9.  which  does  not  conflict  with  the  principal  case,  and  tit  Sheriff,  Vol.  VII. 

Payne  v.  Though  a  Jieri  facias  binds  the  goods  against  the  defendant 

Drew,  4  East    from  the  tiuie  of  delivery,  yet  the  property  is  not  divested  out  of 

R.  523.  ^I^g  defendant  till  execution  executed,   and  therefore  a  seizure 

and  sale  under  a  second  execution  will  prevail ;    but  the  first 

plaintiff  will  have  his  remedy  against  the  sheriff,  unless  he  himself 

has  been  guilty  of  laches. 

Lovick  V.  In  March  the  then  sheriffs  of  Loiidmi  seized  the  goods  of  a 

Crowder,  debtor  under  a  fieii  facias ;  an  officer  was  put  in  possession  of 

132*'^"  ^^  goods,  but  the  execution  creditor  directed  the  sheriffs  not  to 

sell,  and  the  debtor  continued  to  have  the  control  of  the  goods 

till    'November^   when  another   creditor  sued  out   9.  fieri  facias^ 

directed  to  the   succeeding  sheriffs  of  London  :  held,  that  the 

latter  were  bound  to  levy  under  this  stconA  fieri  facias,  and, 

that  it  was  their  duty  when  they  found  the  officer  of  the  former 

sheriffs  in  possession,  to  enquire  into  the  facts,  and   if  they  had 

done  so,  they  would  have  learned  that  the  first  execution  was^ 

fraudulent. 

1 


EXECUTION. 


If  the  sherijff  seize  and  sell  a  lease  under  2^  Jieri  facias  before 
the  return,  his  assignment  of  the  term  is  valid,  though  made  after 
the  return. 

If  the  sheriff  seize  a  tenant's  growing  crops  under  B,Jieri  facias^ 
and  before  he  sell  a  hab.  fac.  possessionem  is  delivered  to  him, 
founded  on  a  judgment  in  ejectment  at  suit  of  the  landlord, 
the  demise  being  laid  before  the  issuing  of  \\\e  Jieri  facias^  the 
sheriff  cannot  sell  the  growing  crops  under  ihe  Jicri  facias^  ^ot 
the  tenant  is  a  mere  trespasser  from  the  day  of  the  demise. 

Where  a  defendant  has  received  judgment  of  fine  and 
imprisonment  for  a  misdemeanor,  a  levari  facias  may  issue 
immediately,  to  take  his  goods  in  execution  for  the  fine. 

Dy  the  56  G.  3.  c.  50.  reciting  that  it  is  expedient  that  the 
execution  of  legal  process  should  be  so  regulated  as  to  be  con- 
sistent with  good  husbandry,  and  the  covenants  and  agreements 
between  owners  and  occupiers  of  lands  let  to  farm,  it  is  enacted 
that  no  sheriff  shall,  by  virtue  of  any  process,  carry  off,  or  sell 
or  dispose  of  for  the  purpose  of  being  carried  offj  from  any 
lands  let  to  farm  any  straw  threshed  or  unthreshed,  or  any 
straw  of  crops  growing,  or  any  chaff,  colder,  or  turnips,  or  any 
manure,  compost,  S^c,  nor  any  hay,  grass,  tares  or  vetches,  nor 
any  roots  or  vegetables,  being  the  produce  of  such  lands,  in  any 
case  where  according  to  any  covenant  or  written  agreement  for 
the  benefit  of  the  owner  or  landlord,  such  hay,  grass,  tares  and 
vetches,  roots  or  vegetables  ought  not  to  be  taken  off  or  with- 
holden  from  such  lands,  or  which  by  the  tenor  or  effect  of  such 
covenants,  S^c,  ought  to  be  used  or  expended  thereon,  of  which 
covenants,  4r«  the  sherif!'shall  have  had  written  notice  before  sale  : 
and  that  the  tenant  or  opcupier  of  lands  against  whose  goods 
process  shall  issue,  shall  give  written  notice  to  the  sheriff  of 
such  covenants,  S^c,  and  also  of  the  name  and  residence  of  the 
owner  or  landlord  of  such  lands ;  and  the  sheriff  shall  before 
sale  send  notice  by  post  to  such  owner  or  landlord,  and  also  to 
his  steward  or  agent,  stating  the  fact  of  possession  having  been 
taken  of  any  crops  or  produce  herein-before  mentioned,  and 
such  sheriff,  c^r,  shall  in  the  absence  or  silence  of  the  landlord, 
Sfc,  postpone  the  sale  till  the  latest  day  he  can  appoint. 

Provided  that  such  sheriff,  ^c  may  dispose  of  any  such  crops  or 
produce,  to  any  person  agreeing  in  writing  to  use  and  expend 
the  same  on  the  land,  according  to  the  custom  of  the  country, 
in  case  no  agreement  shall  exist,  or  according  to  such  agree- 
ment, where  one  shall  be  shewn  ;  and,  after  such  sale  or  disposal, 
Sfc,  it  shall  be  lawful  for  such  person  to  use  all  such  necessary 
barns,  Sfc.  for  that  purpose,  as  the  sheriff  shall  assign  ;  and  the 
sheriff,  on  request  of  the  landlord,  shall  permit  him  to  bring 
any  action  on  any  such  agreement,  in  the  sheriffs  name,  the 
landlord  indemnifying  the  sheriff  against  all  costs. 

And  further,  that  no  sheriff  shall  by  virtue  of  any  process 
sell  or  dispose  of  any  clover,  rye,  grass,  or  other  artificial  grass, 
which  shall  be  newly  sown  and  growing  under  any  crop  of 
standing  corn. 

.3  I  4  (D)  Where 


Doe  V.  Dons- 
ton,  1  Barn.  & 
A.  230. 

Hodgson  v. 
Goscoigne, 
5  Barn.  &  A. 
88. 


Rex  V.  Woolf, 
2  Barn.  &  A. 
609. 

56  G.  5.  c  50. 
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Clarke  v.  Cle- 
ment, 6  Term 
R.  525. 

Ballam  v. 
Price,  2  Moo. 
235. 

Mackie  v. 
Warren, 
5Bing,  176. 


(D)  Where  the  Party  shall  be  concluded  by  the 
Election  of  one  of  them,  and  what  further  Remedy 
he  has  when  he  has  not  received  entire  Satisfaction 
on  his  first  Writ,  and  this,  either  against  the  Party 
or  the  Sheriff. 

Page  393. 

IF  the  plaintiff  consent  to  discharge  one  of  several  defendants 
taken  on  a  joint  ca.  sa.,  he  cannot  afterwards  retake  him,  or  take 
any  of  the  others. 

If  a  plaintiff  take  the  note  of  one  of  two  defendants  taken  on 
a  ca,  sa,,  in  satisfaction  of  the  damages,  it  is  a  discharge  of  the 
other  defendant. 

The  court  will  not  discharge  a  defendant  from  custody  under 
a  ca.  sa.^  on  the  ground  that  he  has  been  before  irregularly 
taken  and  discharged  under  criminal  process,  at  the  instance  of 
the  plaintiff. 


Woolley  V. 
Kelly,  iBarn. 
&  Cres.  68. 


(E)  Of  the  Authority  and  Jurisdiction  of  the  Court 
out  of  which  the  Execution  issues :  And  herein  ol 
the  Manner  of  executing  a  Judgment  where  the 
Record  has  been  removed  from  an  inferior  to  a 
superior  Court. 

Page  399. 

WHERE  a  verdict  was  taken  for  the  plaintiff  for  400/. 
damages,  in  an  action  against  several  defendants,  subject  to  a 
point  of  law  for  the  court,  and  in  case  the  law  was  decided  in 
favour  of  the  plaintiff,  then  subject  to  the  award  of  a  barrister  as 
to  damages,  the  law  being  decided  in  favour  of  the  plaintiff, 
and  the  arbitrator  declining  to  proceed  in  the  reference,  and  one 
of  the  defendants  refusing  to  name  another  arbitrator,  the  court 
ordered  judgment  and  execution  to  issue  against  the  defendant, 
for  the  damages  found  by  the  jury,  unless  he  would  consent  to 
refer  to  some  other  arbitrators. 


Jones  V. 
Atherton, 
7  Taunt.  56. 
a  Marsh.  37 5.; 
and  see  Hut- 
chinson V. 
Johnson, 
1  Term  R.  720. 


(I)  To  what  Time  the  Execution  shall  have  Relation, 
so  as  to  avoid  any  Alienation  of  the  Party :  And 
herein  of  the  Statute  of  Frauds. 

Page  410. 

IF  a  sheriff  having  seized  goods  of  the  defendant  under  one 
execution,  receives  another  execution  against  the  same  goods  at 
the  suit  of  another  party,  the  goods  are  bound  by  the  second 
writ  from  the  time  of  its  delivery  to  the  sheriff,  subject  of  course 
to  the  prior  execution,  and  this  without  any  warrant  on  the 
second  writ  or  any  further  seizure. 

If 
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If  the  sheriff  having  two  executions  against  a  defendant's   Saunders  t. 
goods  seize  them,  and  they  are  not  sufficient  to  satisfy  more   ?7j     ^Va 
than  the  first  execution,  and  that  execution  is  set  aside  by  the  '95 
court,  and  the  sheriff  without  giving  notice  to  the  plaintiff' in  the 
second  execution,  or  applying  to  the  court,  pay  over  the  money 
to  the  defendant,  and  on  being  ruled  to  return  the  second  writ 
return  nulla  bofia,  he  is  liable  to  the  plaintiff  on  the  second  exe- 
cution for  the  amount  so  paid  over. 

In  an  action  against  the  sheriff  for  a  false  return  of  ntilla  bona  Warmoll  v. 
to  a  writ  oi^jicrijaciasy  the  sheriff  proved  that  he  had  seized  all  Yonng,5Bam. 
the  goods  of  tiie  debtor  under  a  fieri  facias  in  another  suit  before  *  ^'  ^^^' 
the  plaintiflf's  writ  was  delivered  to  him ;  the  plaintiffs  in  answer 
proved  that  the  judgment  upon  which  the  first  execution  was 
sued  out  was  entered  upon  a  warrant  of  attorney  fraudulently 
executed  by  the  debtor  in  order  to  defeat  the  plaintiffs'  execu- 
tion, and  that  they  gave  notice  to  the  sheriff  to  retain  the  pro- 
ceeds of  the  goods  levied.  The  sheriff  on  the  first  day  of  the 
next  term  was  served  with  a  rule  to  return  the  writ  o^Jieri  facias 
under  which  he  first  levied.  He  did  not  give  any  notice  to  the 
plaintiffs  by  whom  the  second Jieri Jacias  had  been  sued  out  that 
he  had  been  served  with  such  a  rule,  and  at  the  expiration  of 
the  six  days  mentioned  in  that  rule,  the  sheriff's  officer  paid  over 
the  proceeds  of  the  goods  levied  to  the  plaintiff  at  whose  suit  the 
fiTsi  fieri  facias  had  been  sued  out;  held,  that  this  was  miscon- 
duct in  the  sheriff  and  rendered  him  liable  to  the  plaintiff  in  the 
second  execution. 


(P)  Of  the  Part/s  Remedy  when  there  hath  been  an 
irregular  Execution,  and  how  the  same  is  to  be  set 
aside. 

Page  419. 

A  FIERI  FACIAS  directed  in  the  first  uistance  to  the  bailiff  Grant  v. 
of  the  Isle  of  Ely  out  of  the  Court  of  King's  Bench  is  erroneous  Kagge,  3  East, 
and  void,  and  the  bailiff  executing  the  same  is  guilty  of  a  tres-  ^*^^' 
jiass  against  the  party  whose  goods  are  taken. 

If  an  execution  be  issued  for  the  penalty  of  a  bond  given  for  Tilby  v.  Best, 
securing  an  annuity,  when  the  warrant  of  attorney  authorizing  16  East,  163. 
the  judgment  only  authorizes  execution  to  be  taken  out  for  the 
arrears,  the  court  will  set  aside  the  execution  in  toto. 

The  Court  of  King's  Bench  refused  to  set  aside  an  execution  Best  v.  B?rker, 
against  the  goods  of  a  person  who  having  been  discharged  under  »  Price,  535, 
an  insolvent  debtor's  act,  gave  a  note  for  that  part  of  the  debt 
remaining  undischarged. 

But  an  execution  issued  against  the  goods  of  a  defendant  on  Darley  v. 
a  judgment    recovered  was   set   aside,   and  the   money  levied  Brown, 
restored,  the  defendant,  pending  the  action,  having  been  dis-  ^  ""^^'  ^^'^' 
charged  under  the  insolvent  act  1  G.  4.  c.  199. 

Where  a  sheriff  under  Siferi  facias  against  A.  seized  and  sold  Glaspoole  v. 
the  furniture  in  his  house  where  he  lived  with  a  woman  to  whom  Young, 

he 
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9  Barn.  &  C. 

696.;  and  see 
2  Stark  Ca. 
396. 


Warwick  v. 
Bruce,  4Maul. 
&  S.  140. 

Gill  V.  Hinck- 
ley, 1  Moo.79. 


he  had  been  married,  and  to  whom  the  goods  belonged  before 
marriage,  it  was  held,  that  the  woman  having  afterwards  dis- 
covered that  the  marriage  was  void  might  maintain  trover  against 
the  sheriff,  and  recover  the  value  of  the  goods,  though  it  exceeded 
the  price  for  which  they  were  sold. 

After  verdict,  and  judgment  affirmed  on  error,  the  court  re- 
fused to  stay  execution  till  the  trial  of  an  indictment  against 
two  of  the  plaintilFs  witnesses  for  perjury. 

Where  a  defendant  has  entered  into  a  consolidation  rule,  and 
the  plaintiflF  has  obtained  a  verdict  in  the  cause  tried,  which  is 
turned  into  a  special  verdict  in  order  to  bring  error  into  the 
King's  Bench,  the  Court  of  Common  Pleas  will  stay  execution 
against  the  defendant  till  the  result  of  the  writ  of  error  be  known, 
on  the  defendant  giving  security  to  be  bound  by  the  judgment 
of  King's  Bench. 


EXECUTORS  AND  ADMINISTRATORS. 

(A)  What  Persons  may  be  Executors. 

Page  425. 

T  T  is  said  at  p.  426  that  persons  excommunicated  cannot  be 
executors  or  administrators,  but  this  seems  removed  by 
53  G.  3.  c.  137.  §3.,  which  provides  that  no  such  person  shall 
incur  any  civil  penalty  or  incapacity  whatsoever ;  see  tit.  "  Ex- 
communication." 


De  Tastet  v. 
Shaw,  1  Barn. 
&  A.  664.;  and 
see  Moffat  t  v. 
Van  Millen- 
gen,  2  Bos.  & 
Pull.  124  n. 

Picard  v. 

Brown, 

6  Term  R.  550. 


Thompson  v. 
Grant,  1  Rus- 
sell R.  540. 


Dines  V.  Scott, 
1  Turn.  & 
Russ.  358. 

Farrington  v. 
Clarke. 


9.  Of  making  Creditors  Executors, 
Page  431. 

An  executor  sued  for  a  debt  of  the  testator  cannot  either  plead 
as  a  specialty  debt  outstanding,  or  retain,  a  debt  due  from  the 
testator  to  the  executor  (they  having  been  partners),,  on  an  un- 
liquidated partnership  account  secured  by  a  covenant  from  the 
testator  to  the  firm  ;  for  this  is  not  a  debt  due  at  law  and  could 
not  have  been  sued  for  at  law. 

In  debt  on  bond  against  an  administrator  if  he  plead  a  bond 
debt  due  to  himself  and  retainer,  he  nee<l  not  aver  that  it  was 
given  for  a  just  debt,  nor  set  out  his  administration ;  for  the 
plaintiff  admits  him  lawful  administrator. 

The  executor  of  an  executor  is  entitled  to  retain  out  of  the 
balances  of  the  produce  of  the  original  testator's  West  Indian 
plantations  received  by  him  as  consignee  appointed  by  the  court, 
debts  due  from  the  testator  to  him  either  in  his  own  right  or  as 
executor  of  the  deceased  executor. 

An  executor  on  a  bill  for  an  account  cannot  call  his  co- 
executor  to  whom  he  has  paid  over  money  to  prove  it  was  duly 
applied. 

Where  the  defendant  acting  under  a  power  of  attorney  from 
the  plaintiff  took  out  administration  in  Bengal  to  the  estate  of  a 

deceased 
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ileccaseci  debtor  by  bond  to  the  plaintiff,  and  received  monies  2  Chitt.  429. 
under  the  administration  ;  it  was  held  that  he  could  not  recover 
as  against  the  plaintiff  on  the  ground  of  a  subsequent  adminis- 
t  ration  obtained  by  other  creditors  in  this  country. 

(^turre.  Whether  the  heir  of  the  obligor  in  a  bond  being  one  Player  v.  Fox- 
01  the  two  surviving  executors  of  the  obligee,  is  entitled  to  retain  **»"»  *  ^"ss. 
the  amount  of  the  bond  out  of  the  produce  of  the  estate  descended      ^* 
to  him  ?    If  in  a  suit  instituted  by  creditors  he  accounts  for  the 
produce  of  the  real  estate  in  the  master's  office,  and  he  and  his 
co-executors  prove  the  bond  debts  under  the  decree,  he  is  not 
entitled  to  retain. 

10.  Of  making  Debtors  ExectUois, 
Page  432. 

A  debt  due  from  an  executor  to  a  testator,  is  assets  for  the  simmons  v. 

same  reason  that  the  executor  of  a  creditor  may  retain,  because  Gutturidge, 

he  cannot  sue  himself.  15  Vcs.  264. 

An  executor  admitting  a  balance  due  from  him  to  the  testator  Mo,tiock  v. 

upon  an  unsettled  account,  was  ordered  to  pay  the  money  into  Leathes, 

court  though  there  were  debts  of  the  testator  outstanding;  the  2Meriv.R. 

testator  had  been  dead  three  years,  ^^^' 

Where  the  payee  and  holder  of  a  promissory  note  appoints  Freakley  v. 

the  maker  his  executor,  the  debt  is  discharged,  and  no  action  Fox,  9  Barn, 

can  be  maintained  on  the  note  even  by  a  person  to  whom  the  ^  ^'  *^^' 
executor  has  endorsed  it. 


(B)  Of  the  (lifTerent  Kinds  of  Executors  and  Adminis- 
trators. 

2.  Of  an  Administrator  de  bonis  non,  whae  thejirst  Administrator 
dies,  or  fJ"-  rr^nUor  dies  intestate,  or  wit /tout  Probate  of  the 
Will, 

Page  440. 

IF  a  bill  of  exchange   is  indorsed  generally  and  delivered  n  ^u  j.      a 
to  A,  D,  as  administrator  of  C.  for  a  debt  due  to  the  intestate,  y.  Chabaud 
and  A.  B,  die  intestate  after  the  bill  became  due,  the  bill  vests   i  Barn.&C. 
in  the  administrator  de  bonis  7ion  of  C.  who  may  sue  thereon ;   ^^o. 
for  the  first  administrator  might  have  sued  in  his  representative 
character. 

The  administrator  of  an  executor  cannot  sue  for  double  value  rp. 
of  lands  held  over  after  notice  to  quit  under  a  demise  from  the  Brown  1  Bos. 
testator  contrary  to  4  G.  2.  c.  28.,  without  taking  out  adrainis-  &  Pull.  310.  . 
tration  de  non  bonis ;  and  this,  although  the  tenant  has  attorned 
to  the  administrator. 

In  assumpsit  brought  by  the  administrator  de  bo7iis  non,  the  Hirst  v. Smith 
promise  may  belaid  to  have  been  made  to  the  first  adminis-  TTerraRiss! 
trator. 

9.  0/ 


8,52  ADDENDA. 

3.  Of  an  'Executor  de  son  tort. 

Page  44-3. 

Edwards  V.  If  a  creditor  take  an  absolute  bill  of  sale  of  the  goods  of  his 

Harben,  debtor,  but  agree  to  leave  them   in  his   possession,  and  on  the 

2TermR.587.  (]ebtor*s  death  in  possession  the  creditor  sell  them,  he  is  liable 
as  executor  de  son  tort  for  the  deceased's  debts ;  for  the  debtor's 
remaining  in  possession  made  the  bill  of  sale  fraudulent  against 
creditors. 
Cottle  V.  Al-         A  person  cannot  be  charged  as  executor  de  son  tort  while  he 
drich,  4  Maul,  acts  under  a   power  of  attorney  from   one  of  several  rightful 
&S.  175.  executors,  but  if  he  continue  to  act  after  such  executor's  death, 

the  authority  is  ended,  and  he  may  be  charged  as  executor  de 
son  tort ;  and  this  although  he  act  under  the  advice  of  another 
executor  who  has  not  proved. 
Curtis  V.  Ver-  An  executor  de  son  tort  cannot  discharge  himself  of  an  action 
non,  z  Term  brought  by  a  creditor  by  delivering  over  the  effects  to  the  right- 
R  587.  affirm-  f^j  gxecutor  after  action  brought. 
cd  m  C.  S.  ^  ^ 

2H.B.  18. 

Mountford  v.  A  creditor  receiving  goods  of  an  intestate  from  his  widow, 
Gibson,  4  East  cannot  protect  his  possession  against  the  rightful  executor,  suing 
in  trover,  on  the  ground  of  such  delivery  being  made  by  one 
acting  as  executor  de  son  tort,  where  the  delivery  was  not  made 
in  a  course  of  administration  but  was  a  single  act  of  inter- 
meddling. 

(C)  Of  the  Maimer  of  appointincr  an  Executor. 

Page  450. 

Dix  V.  Rc^d,  TESTATOR  named  two  persons  as  executors,  with  a  legacy 

^  Sim.  &  Stu.  Q^  20t,  each,  conditioned  on  their  taking  upon  themselves  the 
trusts,  and  then  said,  —  "I  give  to  my  cousin  J,  K,  50/.,  whom 
I  appoint  joint  executor,  and  also  to  «/.  K,*s  sisters  50/.  each;" 
it  was  held,  the  legacy  to  J,  K.  was  not  annexed  to  and  depend- 
ing on  his  taking  the  office. 

(D)  Of  appointing  Co-executors. 
Page  453. 

BY  21  H.  8.  c.  4.  lands  devised  to  be  sold  by  executors  may 
be  legally  sold  by  the  executors  who  act  without  those  who 
refuse  to  take  upon  them  the  office.     The  statute  does  not  ex- 
Dennc  v.  tend  to  the  case  of  death  of  an  executor.     The  devise  must 

Judge,  1 1  East,  be  to  persons  as  executors ;  or  at  least  the  fund,  when  raised, 
^^t  'th"^  ^^^  *^"^^  ^^  distributable  by  them  in  that  character ;  and  at  all 
Gilb.  Uses  by  events,  the  statute  does  not  help  a  case  where  the  convey- 
Sugden,  les.     ance  purported  to  be  executed  by  the  five  executors,   but  the 

execution 
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execution  of  only  three   could    be    proved.     But  such  a  con-  note.    Boiii- 
veyance  was  ffood  as  to  tliree  fifths  beiiiff  a  severance  of  the  {a"t  v.  Green- 
joi'nt  tenancy/  t^'c^^^. 

80.   Mackintosh  v.  Barber,  i  Ding.  R.  50. 

An  assignment   of  assets,   and   a  judgment  confessed  to  a  Lepardv.  Ver- 
creditor  by  one  executor,  are  not  available  against  the  dissent  of  "°"'  ^  ^^-  ^ 
the  other  executors,  on  behalf  of  the  creditors  in  general,  at     *     ' 
least  while  they  remain  executory. 

Where  a  legacy  was  by  order  directed  to  be  paid  to  A.  B.,  Mootlle  v. 
who  died,  leaving  executors,  and  one  executor  died,  on  appli-  f^ambndge, 
cation    the   court  ordered   the    legacy  to  be  paid  to  the    sur-  andseesVes! 
viving  executors,  without  acquittance  from  the  executor  of  the  &B.  72.  Coop, 
deceased  executor.  R.  58. 

An  executor  who  is  employed  by  his  co-executor  as  his  agent  Davis  v.  Spar- 
to  sell  an  estate,  which,   under  the  will  of  the  testator,  the  ji"g»iRus8.& 
co-executor  alone  had  power  to  sell,  and  who  hands  over  the  ^  *  ^'*' 
price  of  the  estate  to  his  co-executor,  is  not  accountable  for  the 
misapplication  of  that  price  by  the  co-executor,  because  he  had 
no  legal  right  to  retain  it,  although,  by  the  will  of  the  testator, 
the  price  of  the  estate,  when  sold,  was  to  be  considered  as  part 
of  his  personal  estate. 

(E)  Of  the  Probate   of  Wills,    and  granting   Ad- 
ministration. 

Page  457. 

THE  property  of  a  testator  vests  in  the  executor  from  the  WooUey  v. 
time  of  his  death;  and  therefore,  where  an  executor  under  one  Clark,  5  Bam. 
will  obtained  probate,  and  afterwards  the  executor  appointed  by       ^'  ''*'** 
a  subsequent  will   obtained   probate   (the    first    probate    being 
revoked),  the  rightful  executor  was  held  entitled  to  recover  in 
trover  against  the  other  executor  the  full  value  of  goods  of  the 
testator,  sold  by  him  after  notice  of  the  second  will,  and  the  first 
executor  was  not  entitled  to  shew,  in  reduction  of  damages,  an 
administration  of  assets. 

In  trover  for  a  chattel  claimed  by  the  plaintiff  as  vendee  of  an  Pjnney  v. 
executor,  the  will  is  not  evidence  of  the  title  of  the  executor.  gfi^^^Vr. 
The  probate  must  be  produced.  335^ 

The  title  of  three,  claiming  as  executors,  is  well  evidenced  by  Walters  v. 
the  probate  granted  to  one  only  of  the  will  appointing  them  all.    Pfeil,  i  Moo 

To  get  money  out  of  the  Court  of  Chancery,  however  small  Thomas  v. 
the  amount,  a  prerogative  probate  is  necessary.  f2^v2*4i7 

Where  personal  property  is  bequeathed  to  the  executors  as  Mucklow  v. 
trustees,  the  probate  of  the  will  is  an  acceptance  of  the  trusts.       Fuller,  i  Jac. 

^  198. 


(H)  What 
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(H)    What   shall   be   deemed  the  Testator's  Personal 
Estate  or  Assets  in  the  Hands  of  the  Executor. 

Page  485. 

Clay  V.  Willis,  IT  is  now  settled,  that  a  devise  of  land  to  trustees  and 
1  Bar  .  &  C.  executors,  in  trust  to  pay  debts,  creates  equitable  and  not  legal 
assets.  And  a  devise  of  an  equity  of  redemption,  to  pay  debts, 
also  creates  equitable  assets ;  because  the  subject-matter  is  equi- 
table property  at  the  testator*s  death ;  therefore,  if  A,  mortgage 
land,  with  a  power  of  sale  by  the  mortgagee,  on  trust  to  pay  the 
mortgages,  and  then  pay  over  the  surplus  to  ^.,  his  executors,  or 
administrators,  and  then  A.  die  before  sale,  having  devised  his 
real  and  personal  property  to  his  executors,  to  sell  and  pay 
debts,  Sfc,  and  the  mortgagees  then  sell,  and  pay  the  surplus 
money  to  an  agent  of  the  executors,  the  executors  cannot  recover 
the  money  from  the  agent  as  money  had  and  received  to  their 
use,  since  the  money  is  not  legally  vested  in  them,  but  is  equit- 
able assets. 
1  Will.  4.  C.47.  By  the  1  W.  4.  c.  47.  repealing  the  47  G.  3.  c.  2.  §  74.  the 
}9.  lands  of  a  trader  liable  to  bankruptcy,  which  were  before  as- 

sets in  the  hands  of  his  heir  for  specialty  debts,  shall  be  assets 
to  be  administered  in  courts  of  equity  for   all   debts,  simple 
contract  as  well  as  specialty ;  specialty  debts  to  be  first  paid. 
The  act  47  G.  S.  c.  2.  only  applies  to  persons  who  were  traders 
47  G.  3.  c.  2.     ^^  ^^^  ^^^j^^  Q^  jj^gjj.  decease,  and  the  words  of  the  new  act  are  of 
Hitcnon  v.  ,  . 

Bennett,  the  same  import. 

4Madd.  R.  180. 

Young  V.  All  sums  stated  in  the  executor's  inventory,  exhibited  to  the 

Caw  drey,  spiritual  court  as  supposed  to  be  recoverable  are  assets  in  his 

3  Moo  ^66^-^     hands,  unless  the  executor  prove  a  demand  and  refusal, 
and  see  Toller  on  Executors,  &c.  p.  246.  (6th  edit.) 

Bentham  v.  Executors  have  only  power  to  sell  the  real  estate  where  such 

Wiltshire,  power  is  expressly  given  to  them,  or  necessarily  to  be  implied 
and  see  /jac.    ^^^"^   ^^^^  produce  being  to  pass   through  their   hands  in   the 

6  Walk.  189.    execution  of  their  office. 
Co.Litt.  113  a. 

Byrne  v.  God-  Though  testator  declared  to  his  executor,  that  he  niever 
frey,  4  Ves.  6.     meant  to  call  for  payment  of  a  promissory  note,  it  was  held  part 

of  the  assets,  a  charge  on  the  real  estate  having  failed  for  want 

of  a  proper  attestation  of  the  will. 
3  Bro.  P.  C.  An  advowson  in  gross  is  assets  by  descent  for  payment  of 

556.  7  Ves.        specialty  debts  by  common  law. 

Holmes  v.  A  power  to  raise  money  unexecuted  is  not  assets,  and  the 

CoghiU,  money  cannot  be  raised. 

7  V  es.  49". 

George  V.  Mil-  But  if  the  power  is  executed  in  favour  of  volunteers,  the 
banke,  9  Ves.  court  lays  hold  of  the  money  as  assets;  the  equity,  however,  of 
^^^*  a  party  purchasing  of  the  volunteer  shall  be  preferred  to  that  of 

the  general  creditors  having  no  specific  charge. 

A  re- 
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A   remittance  to  the  intestate  of  bills  and  notes  to  honour  Hassall  v.  Smi- 
acceptances  drawn  by  the  remitter,  which  came  to  the  hands  of  ^^^^  isVes. 
the  administrator,  the  intestate  dying  the  day  before  it  arrived,  *^^* 
is  not  general  assets,   but  is  to  be  applied  according  to  the 
remitter's  specific  appropriation. 

A  debt  due  from  an  executor  to  his  testator  is  assets,  for  the  Simmons  v. 
same  reason  that  he  may  if  a  creditor  retain ;  viz.  that  he  cannot  ?"H^"^ 

,  .         ,-  "^  13  Yes. S6S. 

sue  himself. 

To  the  cases  in  note(flr),  p.  496,   as  to  expressions  of  the  Mencev. 
testator's  intention,  that  the  executor  should  not  have  the  sur-  jgy^'^^g 
plus  to  his  own  use,  must  now  be  added  the  important  alter- 
ation in  the  law  made  by  the  act  for  making  better  provision 
lor  the  disposal  of  the  undisposed  of  residues  of  the  effects  of 
testators,    1  W.  4.  c.  40.,  whereby  it  is  enacted,  that  when  any   i  W.4.  c.40. 
person  shall  die,  after  the  Jst  of  September  next  after  the  passing 
of  the  act,  having  by  his  will  or  codicil  appointed  any  executor, 
such  executor  shall  be  deemed  by  courts  of  equity  to  be  a  trustee 
for  the  person   entitled  to  the  estate   under  the  statute  of  dis- 
tributions, in  respect  of  any  residue  not  disposed  of,  unless  it 
shall  appear  by  the  will  or  codicil  that  the  person  so  appointed 
executor  was  intended  to  take  such  residue  beneficially. 

By  §  2.  it  is  provided,  that  nothing  therein  shall  affect  any  §  2. 

light  to  which  any  executor,  if  the  act  had  not  passed,  would 
have  been  entitled  in  cases  where  there  is  not  any  person  who 
would  be  entitled  to  the  testator's  estate  under  the  statute  of 
distributions,  in  respect  of  any  residue  not  expressly  dis- 
posed of. 

By  §  3.   it  is  provided  that  nothing  herein  contained   shall  e^^ 

extend  to  that  part  of  the  united  kingdom  called  Scotland, 

Where  a  rectory  falls  vacant,  the  advowson  of  which  belongs  Rennel  v. 
U)  a  prebendary  in  right  of  his  prebend,  and  the  prebendary  Bishop  of  Lin- 
dies  without  having  presented,  the  presentation  does  not  belong  ^^  "»  ^  ^'"S* 
to  his  personal  representative. 


(I)  How  the  Personal  Estate,  after  Debts  paid,  is  to 
be  distributed  when  the  Party  dies  Intestate  ;  And 
herein,  of  the  Share  the  Husband  or  Wife  are  en- 
titled to  ;  and  of  the  ascending,  descending,  and 
collateral  Line,  and  Admission  of  the  Half- Blood ; 
and  where  the  Distribution  shall  be  per  Stirpes^  and 
not  per  Capita, 

Page  502. 

AN  administrator  is  not  bound  by  the  condition  of  the  bond.  Archbishop  of 

given  in  pursuance  of  the  statute  of  distributions,  to  distribute  Canterbury 

the  surplus  of  the  intestate's  estate  after  payment  of  debts,  &c.  gn'^^^C 

until  a  decree,  directing  him  to  do  so,  has  been  made  by  the  151. 
court  into  which  his  inventory  and  account  have  been  exhibited. 

(L)  What 
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Webster  v. 
Spencer, 
3  Barn.  &  A. 
360. 

Powell  V. 
Evans,  5  Ves 


L)  What  shall  be  a  Devastavit,  either  in  Executors  or 
Administrators ;  And  herein  of  the  Order  of  paying 
Debts  and  Legacies. 

Page  510. 

IT  does  not  amount  to  a  devastavit  if  an  executor  lend  out 
money  of  the  testator,  not  wanted  for  the  uses  of  the  will,  on 
private  security,  provided  he  exercises  a  fair  and  reasonable  dis- 
cretion on  the  subject. 

Executors  ought  not,  without  great  reason,  to  permit  money 
of  the  testator  to  remain  on   personal  security  longer  than  is 
839.  Eagleton  absolutely   necessary,   especially  where  infants  are  concerned ; 
V.  Coventry,      ^j^j  ^i^  executor,  on  the  same  principle,  is  bound  to  pay  into 

8  Ves.  466.;  ^  1  1  •.     r  L-         ir  ^ 

and  see  court  money  due  on  personal  security  from  himself. 

French  v.  Hobson,  9  Ves.  103.     Wilkes  v.  Steward,  Coop.  R.  6. 

Ex  parte  La-         -^^  executor  cannot  buy  up  debts  for  his  own  benefit. 

cey,  6  Ves.  628.     Ex  parte  James,  8  Ves.  3i6. 

Raphael  v.  An  executor,  bound  to  accumulate,  cannot  account  as  if  the 

Boehm,  money  had  been  laid  out  in  the  funds  if  it  was  not  so  laid  out, 

or  being  so,  he  had  sold  out  at  an  advance. 

An  executor  shall  be  allowed  to  retain  out  of  a  legacy  to  his 
co-executors,  in  respect  of  a  devastavit  committed  by  him. 

Executors  advancing  to  creditors   more   than  the   value   of 
Br ^dlcv^  Uac    testator's  personal  estate,  acquire  an  absolute  right  to  them. 
&  W.  65. ;  and  see  Simmons  v.  BoUand,  3  Meriv.  547. 

Macleod  v. 
Drummond, 
17  Ves.  16H. 


11  Ves.jun 
108. 

Sims  V. 
Doughty, 
5  Ves.  243. 


An  executor's  depositing  assets  as  a  security  for  his  own  debt 
and  for  future  advances  to  him,  is  inconsistent  with  his  tluty, 
though  under  circumstances  indicating  that  he  intended  to 
apply  the  money  borrowed  to  the  purposes  of  the  will. 

An  executor  will  be  charged  with  interest  on  the  balances  in 
his  hands,  though  not  prayed  by  the  bill. 

see  Crackett  v.  Bethunc,  Id.  586. 

Paice  v.  Arch-       Where  every  thing  is  left  to  the  discretion  of  the  executors, 

they  will  be  allowed  a  payment  for  mourning  rings,  though  not 

directed  by  the  will. 

A  partner,  appointed  executor  by  the  will  of  his  late  partner, 
was  held  not  entitled  to  an  allowance  for  carrying  on  the  joint 

^'  ^^^\\'-^v^'  trade  after  his  testator's  death,  there  being  no  such  stipulation; 

?Me^riv.  24.'^*  but  he  was  allowed  his  late  partner's  share  of  necessary  ex- 
penses. 

An  executor  is  never  called  on  to  lodge  money  in  court, 
except  on  an  affidavit  of  his  insolvency,  or  where  he  admits  a 
clear  balance  in  hand  after  payment  of  debts. 

3Madd.62.   Coop.  6. 

Skinner  v.  Where  an  executrix,  in   respect  of  receipts,  was  much   in- 

^\i^^fl  R        Jebted  to  the  estate,  an  annuity  to  which  she  was  entitled  under 

244      *    *       the  will  was  applied  in  payment  of  the  debt. 


Turner  v.  Tur- 
ner, 1  Jac.  & 
W.  39.:  and 


bishop  of  Can- 
terbury, 14 
Ves.  364. 

Burden  V.  Bur 
den,  1  Ve!?.& 


Rutherford  v 
Dawson,   . 
2  Ball  &  B. 
17. ;  and  see 
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4.   What  shall  be  allowed  on  account  of  Funeral  Expenses. 

As  against  a  creditor,  the  rule  of  law  is,  tliat  an  executor  Hancock  t. 
shall  be  allowed  no  more  for  funeral  expenses  than  is  absolutely  Pojlmore, 
necessary,  regard  being  had  to  the  degree  and  condition  of  the  j^doi^"^^© 
deceased ;  and  therefore,  where  the  deceased  had  been  a  captain 
in  the  army,  and  at  the  time  of  liis  death  was  on  half  pay,  79/. 
was  held  too  large  a  sum  as  against  a  creditor.     Sevihle^  that  in 
such  a  case  20/.  is  a  reasonable  sum  as  against  a  creditor. 

[(L  2.)  Where  the  Personal  Estate  shall  be  first  applied 
in  Discharge  of  Debts :  And  herein  of*  marshalling 
the  Assets.] 

Page  522. 

IN  order  to  exonerate  the  personal  estate  from  the  payment  Bootle  v. 
of  debts,  the  will  must  contain  express  words  for  that  purpose,  Blnndell, 
or  a  clear  manifested  intention:  a  declaration  plain,  or  a  neces-   ^^^"iQVes 
sary   inference,   tantamount  to  express  words.     The  intention   494'.  Greene 
need  not  be  so  manifested  as  that  all  persons  must  necessarily  v.  Greene, 
agree  in  it,  but  so  as  to  convince  the  mind  of  the  judge  deciding  "^  Madd.R. 
the  question.  i'LcTJ"'"' 

1  Swanst.  24.    Tower  v.  Lord  Rous,  18  Ves.  132. 

A  final  decree  upon  a  sum  ascertained  is  equal  to  a  judgment  Perry  v.  Phi- 
at  law  ;  but  a  mere  decree  for  an  account  of  plaintiff's  demand,  ''P^*  10  Ves. 
and  of  the  personal  estate,  come  to  tlie  hands  of  the  defendant,  Morrice  v!^^ 
with  a  mere  direction  for  payment  out  of  the  result  of  that  BankofEng- 
account  does  not  prevent  the  executor  paying  debts  ;  there  must  land,  Ca.temr. 
be  a  report  and  a  final  decree  upon  it  ^^:^r\V 

'  *  3  P.  Will.  402. 

4  Bro.  P.  C.  287.    Smith  v.  Eyles,  2  Atk.  385.     Martin  v.  Martin,  1  Ves.  211. 

A  judgment  in  the  lord  mayor's  court,  obtained  against  the  Holt  v.  Mur- 
garnishee,  does  not  entitle  the  plaintiff  to  rank  as  a  specialty  ray,  1  Sim.485. 
creditor  in  the  administration  of  the  garnishee's  assets. 

The  year  allowed  to  executors  and  administrators  for  payment  Garthshore  v. 
of  legacies,  is  only  for  convenience,  and  does  not  prevent  the  Chahe,  loVes. 
vesting  of  the  fund. 

An  executor  who  has  paid  legacies  cannot  allege  that  debts  Freeman  v. 
are  outstanding.  Fairlie, 

3  Meriv.  R.  38. 

^  It  seems  that  a  surety  who  pays  off  a  specialty  debt  is  con-  Robii..^. 
sidered  a  specialty  creditor  of  his  principal.  2  Wilson" 

Madd.  434. 

It  is  a  principle  in  marshalling  assets,  that  where  a  creditor  Trimmer  v. 
has   two   funds,  he  shall  not,   by  his  option  to  resort  to  one,   Baynes,  9  Ves. 
defeat  persons  who  have  only  that  one  fund  to  look  to ;  and  if  ^°^- »  ^"*^  *^® 
he  do,  those  persons  shall  stand  in  his  place.     Upon  this  prin-  ' 

ciple,  a  vendor's  lien  on  an  estate  sold  to  a  deceased  person  has 
been  extended  to  the  benefit  of  the  persons  entitled  to  the 
personalty  against  the  heir  claiming  to  have  the  estate  paid  for 
out  of  the  personalty. 

Vol.  III.  3  K  The 
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Anon.  18  Ves.        The  bond  of  a  married  woman,  given  for  a  debt  contracted 
258.  during  coverture,  being  a  nullity,  shall  have  no  priority  in  the 

marshalling  her  separate  assets  after  her  decease. 
Turner  v.Tur-       Where  there  are  sufficient  assets  to  pay  all  debts,  executors 
ner,  1  Jac.  &     j^^y  pj^y  simple-contract  debts  not  bearing  interest  before  spe- 
'^^'  cialty  debts  bearing  interest,  unless  specialty  creditors  complain; 

the  legatees  cannot  complain. 
Ilarmood  v.  In  the  administration  of  assets,  ordinarily  the  first  fund  appli- 

Oglandej,  cable  is  the  personal  estate  not  specifically  bequeathed ;  then 
andsee2i3ro.  ^^"^  devised  or  ordered  to  be  sold  for  payment  of  debts  not 
C.  C.  257.  merely  charged  ;  then  descended  estates ;  then  lands  charged 
12 Ves.  154.  Yvith  the  debts;  and  the  distinction  is  between  a  mere  charge 
upon  the  real  estates,  and  proposing  the  mode  in  which  debts 
are  to  be  paid. 
Gilpin  V.  La-  jn  order  to  prevent  abuse  by  executors  procuring  a  creditor 
fon^Ts^VeT^'  ^°  institute  a  suit,  whereby,  on  decree,  they  were  protected 
469.;  and  see  f»'om  any  suit  by  other  creditors,  and  could  thus  retain  assets, 
Paxton  V.  Lord  Eldon  introduced  the  rule,  that  where  the  executor's 
Douglas,  answer  did   not  set  forth  what  the  assets  were,  the  executor 

8  Ves.  520.        should  state  them  by  affidavit;  and  then  an  injunction  should  be 
granted  against  any  creditor  suing,  uj>on  the  executor's  bringing 
the  assets  into  court  to  be  disposed  of  as   the  court  should 
direct. 
Clarke  v.  Or-        If  a  suit  be  commenced  for  administration  of  the  estate,  it  is 
nionde Jacobs  ^|^g  ^^^^  ^p  ^Y\q  executors,  by  putting  in  their  answer  speedily, 
122.  ^^  facilitate  the  obtaining  a  decree,  under  which  the  estate  may 

be  protected  from  actions.    And  where  creditors  are  proceeding 
at  law  after  a  decree,  the  executor  should  move  to  restrain  them, 
or  he  may  become  responsible. 
Maltbyy.Rus-       Executor  or  administrator,  after  suit  for  an  account,  may 
Stu  22^7"  ^    P^y  simple  contract  or  specialty  debts. 

Terrewest  v.  Where  an  executor  pleaded,  to  an  action  by  a  creditor  on  a 

oM^*^^*^^??       ^ond  of  the  testator,  first,  non  est  factum ;  secondly,  plene  ad- 

480^'^'^  wzVf/s^rflt'//,  and   a  verdict  was  found  for  the  plaintiff  on  both 

pleas.  Lord  Eldofi  refused  to  stay  an  execution  on  the  judgment 

by  injunction,  on  the  ground  that  the  court  could  not  interfere 

where  the  executor  had,  by  pleading,  rendered  himself  liable  to 

a  judgment  de  bonis  j^i'opr Us, 

Brooke  v.  ^"^  ^"  ^  subsequent  case  (not  distinguishable  as  to  the  judg- 

Skinner,  Id.      ment  to  which  the  plaintiff  at  law  was  entitled),   his  lordship 

"'w'***  V^' /    granted  the  injunction  on   the  executor  paying  the  plaintifTs 

ton  ^ic  R^  '  ^^^^^  ^^  ^^^»  saying  he  was  not  sure  he  had  not  a  wrong  notion 

148.  ;*and  see    i"  the  former  case. 

Dyer  v.  Kearsley,  2  Meriv.  482.  n.  where  a  like  order  was  made  where  the  executor  ha4 
suffered  judgnient  by  defiiult  at  law.  It  is  to  be  observed,  that  in  neither  of  the  two  former 
cases  had  the  executor  rendered  himself  liable  to  the  debt  de  bonis  proprm,  but  only  to  the 
costs,  since  it  is  only  where  he  pleads  ne  ungues  executor,  or  a  release  to  himsclfy  which  he 
must  knoiu  to  be  false  pleas,  that  he  is  liable  to  a  judgment  for  debt  and  costs,  de  bonis 
testatoris^  si,  &c.  et  si  non,  &c.  de  bonis  propriis,  see  1  Will.  Saund.  R.  356  b.  (edit.  Patteson,) 
and  the  cases  there  cited.     Ante  Executors  (M),  p.  526. 

Clarke  V.  It  is  the  duty  of  an  executor,  as  far  as  possible,  to  preserve 

articles 
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articles  specifically  bequeathed  according  to  the  testator's  wish ;  Ormonde, 
and  unless  compelled,  they  ought  not  to  apply  them  to  payment   ^         ^^^' 
of  debts. 

Where  the  vendor  of  an  estate  would  have  absorbed  the  per-  Headley  v. 
sonal  assets  in   payment  of  his   purchase  money,   a  rateable  Readhead, 
contribution  was  decreed,  as  between  the  devisee  of  the  estate  ^°*^P*  ^^' 
and  the  legatees  and  annuitants  under  the  purchaser's  will. 

Where  a  bond  is  given  by  principal  and  surety,  and  at  the  Copis  v.  Mid- 
same  time  a  mortgage  is  made  for  securing  the  debt,  the  surety,  *l',^ton, 
if  he  pays  the  bond,  has  a  right  to  stand  in  place  of  the  mort-  Russ.  231. 
gagee. 

A  person  mortgaged  freehold  estates,  and  two  months  after-  Gwynne  v. 
wards  he  surrendered  copyholds  to  the  use  of  the  mortgagee  to  Edwards, 
secure  the  same  debt.    Jn  a  suit  after  the  death  of  the  mortgagor,  2  Russell,  289. 
for  the  administration  of  his  assets,  the  freeholds  were  sold  with 
consent  of  the  mortgagee,  and  the  personal  estate  having  been 
exhausted,   the  mortgage   debt   was,    by  order   of  the   court, 
satisfied  out  of  the  proceeds  of  the  freeholds ;  it  was  held,  that 
the  specialty  cretlitors  of  the  mortgagor  were  entitled  to  stand 
in  the  place  of  the   mortgagee  against  the  copyholds,  to  the 
extent  of  the  sum  which  the  mortgagee  had  received  from  the 
freehold  estate. 

(M)  In   what  Cases  an   Executor  may  make  himself 
.   liable  de  bonis  propriis. 

Page  525. 

THE  doctrine  (p.  526),  as  to  the  executor's  liability  to  costs 
on  pleading  false  pleas,  is  subject  to  this  qualification. 

According    to    the    modern   cases  the    executor    defendant  Hog*'  v.  Gra- 

will  be  entitled  to  the   general    costs,    though    he   may  have  ham,  4  Taunt, 

pleaded  the  general  issue  and  failed  on   it,   provided  he  has  i^5.  Edwards 

pleaded  any  one  plea  which  goes  to  the  whole  cause  of  action,  \'n^j^  ^'^ 

and  succeeded  on  it.  254.  Ragg  v. 
Wells,  8  Taunt.  129.;  and  see  Hindsiey  v.  Russell,  12  East,  232. 

If  an  executor  pleads  non  asstimpsit  and  plene  adminisfravitj  ^^jf^^^^  ^' 
and  the  first  plea  is  found  for  the  plaintiff,  who  takes  judgment  ^  garn'^Ife  C. 
of  assets  quaiido  as   to  the  second,  the  plaintiff   is  entitled  to  555. 
judgment  de  bonis  propriis  for  the  costs,  if  there  are  not  assets 
to  satisfy  them. 

(N)  What  Actions  Executors  or  Administrators  may 
bring  in  Right  of  those  they  represent. 

Page  529. 
AN  administrator   cannot  have   any  action   for   a  breach  of  Chamberlain  v. 
promise  of  marriage  to  the  intestate,  where  no  special  damage  is  i^illf'^f^^xTs 
alleged  to  have  been  sustained ;  for  this  case  falls  within  the  rule  ^^g 
actio  personalis  moritur  aim  persofid, 

3  K  2  An 
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Kingdon  v. 
Nottle, 
1  Maule  &  S. 
355.    (a)  The 
devisee  of  the 
land  after- 
wards sued  on 
King  V.  Jones, 
1  Marsh  R. 
107. 

Murray  v. 
East  India 
Company, 
5  Barn.  &  A. 
205. 


Clark  V. 
Hougham, 
2  Barn.  &  C. 
149. 


An  executor  or  administrator  cannot  sue  for  breach  of  a  cove- 
nant that  the  covenantor  was  seised  in  fee,  and  had  good  right  to 
convey,  without  shewing  some  special  damage  accrued  to  the 
testator  in  his  hfetime  by  breach  of  the  covenant,  or  that  the 
executor  or  administrator  has  some  interest  in  the  premises,  {a) 
the  covenant  and  succeeded.    S.  C.  4  Maule  &  S.  53. 

Nor  can  he  sue  on  a  covenant  for  further  assurance,  though 
the  breach  were  committed  in  the  time  of  the  testator,  S^c,  if  the 
damage  accrued  only  to  the  heir. 

Where  a  bill  was  indorsed  specially  to  the  intestate,  who  at 
the  time  was  dead,  the  property  in  the  bill  passed  to  the  adminis- 
trator, and  he  was  held  entitled  to  sue ;  and  the  bill  having  been 
accepted  after  the  intestate's  death,  it  was  held,  that  the  statute 
of  limitations  only  began  to  run  from  the  time  of  administration  ; 
for  till  that  time  there  was  no  party  in  existence  who  could  sue 
on  the  bill. 

Where  an  administrator  by  mistake  makes  a  payment  out  of 
the  assets  which  ought  not  to  have  been  made,  he  may  recover 
it  back  in  his  representative  character ;  and  this  although  such 
payment  may  amount  to  a  devastavit* 


Davies  v. 

Williams, 

1  Sim.  R.  5. 
Simons  v. 
Milman, 

2  Sim.  241. 

Partridge  v. 
Court,  5  Price, 
412.  1  Id. 
591. 


Brassington  v. 
Ault,  2  Bing. 
177.  9  Moo. 
340. 

Webster  v. 

Spenser, 

3  Barn.  &  A. 

.-560.  See 

2  Young  &  J. 

75. 


Ashby  v. 
Ashby,  7  Barn, 
&  C,  444. 


(O)  How  Actions  by  Executors,  &c.  must  be  laid : 
And  herein  of  joining  a  Matter  in  Right  of  the 
Testator  and  in  their  own  Right,  in  the  same  Action. 

Page  531. 

WHERE  one  executor  has  alone  proved  he  may  sue  without 
making  the  others  parties  though  they  have  not  renounced. 

An  executor  filed  a  bill  before  probate.  Plea  that  he  had  not 
proved  the  will  allowed. 

In  an  action  by  an  administrator  counts  on  promises  made  to 
the  intestate  may  be  joined  with  counts  on  promissory  notes 
given  to  the  administrator  since  the  intestate's  death  ;  for  the 
amount  when  recovered  will  be  assets  in  the  hands  of  the 
administrator. 

But  where  the  cause  of  action  accrues  to  the  executor,  after 
the  death  of  the  deceased,  he  has  the  option  of  declaring  in  his 
private  character. 

An  executor  derives  title  not  from  the  probate  but  from  the 
will,  and  a  probate  granted  to  one  executor  enures  to  the  benefit 
of  all,  and  all  must  join  in  an  action  brought  in  that  character. 

Thus  where  wie  of  two  executors-  having  alone  proved  the 
will  and  received  money  due  to  the  testator,  permitted  it  to  be 
lent  out  to  a  third  person ;  it  was  held,  that  both  executors 
might  join  in  an  action  to  recover  the  money  from  the  party  in 
whose  hands  it  was. 

In  an  action  against  an  executor  a  count  cannot  be  joined 
which  charges  him  personally  ;  for  the  judgment  in  the  one  case 
would  be  (Je  bonis  tesfotoris,  and  in  the  other  de  bonis  pro])?i?s ; 

therefore 
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therefore  a  count  for  money  had  and  received  by  an  executor  '  Mann.& 

cannot  be  joined  with  a  count  on  an  account  stated  by  the  de-  ^:  ^^*'n 

fendant  as  executor,  for  the  former  count  charges  him  personally,  ^q  g^^ 

the  latter  only  to  the  extent  of  assets;  but  it  seems  a  count  i  Barn.  & 

for  money  paid  for  defendant  as  executor  may  be  joined  with  Adol.  6. 
such  a  count  on  nn  account  stated. 

And  a  count  in  assumpsit  against  husband  and  wife,  who  was  ad-  Wigley  v. 

minisiratrix,  with  the  will  annexed,  upon  promises  by  the  testator  Ashton, 

to  pay  rent,  cannot  be  joined  with  counts  upon  promises  by  ^  ^^^^'  ^  ^' 
husband  and  wife  as  administratrix  for  use  and  occupation  by 
them  after  the  death  of  the  testator. 

(P)  Of  Actions  and  Remedies  against  Executors  and 
Administrators. 

Page  535. 

WHERE  an  executrix  gave  an  acceptance  for  a  debt  due  Bowerbank  v. 
from  her  testator,   taking  an  engagement  from  the  drawer  to  Monteiro, 
renew  the  bill  from  time  to  time  till  sufficient  effects  were  re-  ;*  |J^"""^*  ^^^' 
ceived  from  the  estate  of  the  testator;  it  was  held,   that  this  ment  h^ere^a* 
meant  sufficient  effects  in  the  ordinary  course  of  administration,  in  writing.    If 
and  that  she  had  not  precluded  herself  from  applying,  before  >t  had  been 
paying  the  acceptance,  assets  to  pay  3,000/.  to  trustees  for  her  ^y  P?J*^^»  ** 
own  use  in  discharge  of  a  bond  of  her  husband  the  testator,  have  been  ad- 
given  before  marriage.  missible  in 

evidence.  Iloare  v.  Graham,  3  Camp.  51. 

Debt  does  not  lie  against  an  administrator  upon  a  simple  con-  Barry  v. 
tract  of  his  intestate.  Robinson, 

1  New  R.  293. 

An  administrator  is  not  liable  personally  for  rent  of  premises  Remnant  v. 
of  the  intestate  although  he  has  taken  possession  of  them,  if  he  Bremridge, 
proves  that  the  premises  have  been  productive  of  no  profit  to  him,  ®  m  "'o]^*' 
and  that  eight  months  after  the  death  of  the  intestate  he  offered 
to  surrender  them  up. 

In  an  action  against  an  executor  on  an  account  stated  of  Powell  v. 
monies  due  from  him,  as  such,  he  is  personally  liable ;  but  on  an  Graham, 
account  stated  with  him  of  monies  due  from  his  testator,  he  is  j  ^^^  j^^  * 
liable  only  as  executor. 

On  a  reference  between  A.  and  B,  administrator,  <Jr.,  if  the  Worthington 
arbitrator  award  B.  to  pay  a  certain  sum,  B.  is  personally  liable  ^•^^'''^p» 
to  attachment  for  nonpayment,  though  he  have  no  assets.  455^-"and  see 

Dowse  V.  Coxe,  3  Bing.  20. 

Where  a  feme  covert  having  an  estate  to  her  separate  use,  gave  Lee  v.  Mugge- 
a  bond  to  the  plaintiff  for  repayment  of  money  advanced  by  him  ^jjge,  5  Taunt. 
to  her  son-in-law,  and  after  her  husband's  decease  she  promised 
that  her  executors  should  pay  the  bond,  the  executors  were  held 
liable  on  this  promise  of  the  testatrix,  for  there  was  a  strong 
moral  consideration  to  support  it. 

An  action  lies  against  an  executor  to  recover  a  specific  chattel  ^°^  v.  Guy, 
bequeathed  after  his  assent  to  the  bequest.  ^  ^^^    *  ^^^* 

A  promissory  note  by  which  the  m*\kers  as  executors  jointly  Childs  v.  Mo- 

3  K  3  and 
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nins,  2  Bro.  &  and  severally  promise  to  pay  on  demand  with  interest  renders 

^  M^^  ,    them  personally  liable. 

and  see  Wightman  v.  Townroe,  1  Maule  &  S.  412. 

Fecly  V.  Read,       Executors  holding  a  party  to  bail  for  a  debt  due  to  the  testator 

Irt^^'     ^'     without  reasonable  or  probable  cause,  are  liable  to  costs  under 
"•  the  statute  43  G.  3.  c.  146.  §  3. 

If  plaintiffs  suing  as  executors  on  a  count  founded  on  an 
account  stated,  after  testator's  decease,  with  plaintiffs  as  executors 
of  monies  due  from  the  defendant  to  plaintiffs  as  executors,  and 
on  a  promise  to  plaintiffs  as.  executors,  are  nonsuited,  they  are 
liable  to  pay  costs  ;  for  they  might  have  sued  in  their  own  right. 

666.    Jobson  v.  Forster,  1  B-    i.  &  Adol.  6. 

A  defendant  may  be  declared  against  as  executor  or  adminis- 
trator though  the  process  only  describe  him  generally. 

So  it  is  as  to  a  plaintiff*,  executor,  or  administrator. 

A  declaration  against  an  executor  suggesting  a  devastavit, 
brought  in  the  detinet  only,  is  at  any  rate  goocl  after  verdict; 
but  it  seems  that,  independent  of  the  verdict,  the  plaintiff*  may 
on  such  a  declaration  take  judgment  de  bonis  testaton'sy  having 
waived  part  of  his  right  by  not  declaring  in  the  debet, 

A  promise  made  on  good  consideration  by  a  testator  that  his 
execulor  shall  pay,  is  the  subject  of  an  action  o^  assumpsit  against 
tiie  executor,  without  averring  assets  or  {iny  promise  by  the 
executor.     If  there  are  no  assets  this  is  matter  of  defence. 

A  count  for  money  had  and  received  by  defendant  as  executor, 
charges  him  personally,  and  therefore  cannot  be  joined  with  a 
count  for  money  due  from  him  as  executor,  on  an  account  stated 
as  executor  of  money  due  from  liim  as  executor;  for  this  count 
only  charges  him  as  executor. 

If  an  attorney  employed  for  fees  by  an  intestate  to  investigate 
a  title  to  be  conveyed  to  the  intestate,  and  to  see  that  it  is  a 
good  one,  omit  to  do  so,  the  administrator  may  sue  on  the 
implied  contract  on  the  part  of  the  attorney  to  do  his  duty, 
alleging  an  injury  to  the  personal  estate  of  the  deceased  ;  as  the 
deceased  might  have  elected  to  sue  in  case  or  assumpsit,  the 
administrator  may  sue  in  assumpsit. 

An  executor  of  an  executor  must  [Aead  plene  administravit  by 
the  first  executor  as  well  as  by  himself,  or  must  at  least  shew 
that  he  has  no  assets  of  the  first  executor,  out  of  which  any 
devastavit  by  him  could  be  made  good. 

Though  an  executor  may  confess  judgment  to  one  or  more 
creditors  in  equal  degree,  after  action  brought  by  another 
creditor,  and  plead  the  judgments  in  bar,  yet  he  cannot  plead 
a  general  judgment  to  one  creditor  for  his  own  debt  and  in  trust 
to  pay  the  other  creditors. 
1  Marsh,  280.    Meux  v.  Howell,  4  East,  10.    Littleton  v.  Cross,  3  Barn.  8c 

No  action  lies  for  a  distributive  share  of  aii  intestate's  property 

against 


Jones  V.  Jones, 
1  Bing.  249. 

8  Moo.  146. 
Dowbiggin  v. 
Harrison, 

9  Barn.  &  C. 


Watson  V. 
Pilling,  3  Bro. 
&B.  4. 
Tidd's  Prac. 
150. 

Hope  V. 
Bague,  3  East 
R.2. 


Powell  V. 
Graham, 
7  Taunt.  580. 
1  Moo.  305. 

Asliby  V. 
Ashby,  7  Barn. 
&  C.  444. 


Knight  V. 
Quarles, 
2  Bro.  &  B. 

102.  4  Moo. 
532. 


Wells  V. 

Fydell, 

10  East,  "15. 


Tolnntt  V. 
Wells, 

1  Maule  &  S. 
395. ;  and  see 
Prince  v. 
Nicholson, 
5  Taunt.  665. 
C.  317. 

Jones  V.  Tan. 
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o^inst  the  administrator,  or  against  his  execut/)r,  althonprh  lie  ner,  7Barn.& 
luis  expressly  promised  to  pay  it.  ^'  ^^^' 

Where  a  man,  who  had  for  some  years  cohabited  with  a   BlaJes  v. 
woman  who  passed  for  his  wife,  went  abroad,  leaving  her  and   ^^^^*  ^  ^*''"- 
lier  family  at  his  residence  in  this  country,  and  died  abroad;  it  ^^^* 

was  held,  that  the  woman  might  have  the  same  authority  to  bind 
him  by  her  contracts  for  necessaries  as  if  she  had  been  his  wife; 
but  that  his  executor  was  not  bound  to  pay  for  any  goods 
supplied  to  her  after  his  death,  although  before  information  of 
liis  death  had  been  received. 

In  an  action  against  several  defendants  as  executors,  with  a  Qriffiths  r. 
jilea  of  ne  unqtics  executors,  the  plaintiff  may  have  a  verdict  ^  w"*^'"]^ 
against  the  real  executor,  on  the  count  laying  the  promises  by   «vfalk?i46 
the  testator,  and  the  other  defendants  must  be  discharged. 

On  a  plea  by  several  executors,  that  they  have  fully  ad-  Parsons  v. 
ministered,  if  some  are  sliewn  to  have  assets  in  dieir  hands,  and  Vj^"™^' 
the  others  not,  the  latter  are  entitled  to  a  verdict. 

On  a  plea  of  pletie  adminislravit  to  an  action    against   an   Davies  v. 
administratrix,  an  unsatisfied  creditor  of  the  intestate  is  a  com-  j^^l"j 
petent  witness  for  the  defendant. 

Debt  lies  against  an  executrix  upon  a  cause  of  action  accruing  ^'d^ell  v. 
after  the  death  of  the  testator.  sVin^.'soo. 

Where  an  executrix  referred  to  arbitration  certain  disputes  Pnd, 

and  differences  respecting  certain  unsettled  accounts,  and  the 
arbitrators,  without  finding  assets,  awarded  her  to  pay  a  certain 
sum;  it  was  held,  that  plene  adminislravit  was  no  bar  to  an 
action  on  the  award. 

If  executors  neglect  to  give  orders  for  the  funeral  of  the  Tugwell  v. 
testator,  and   have  sufHcient  assets  for  that  purpose,  they  are  Heyman, 
liable,  upon  an  implied  contract,  to  the  person  who  furnishes  ^^lamp.  297. 
the  funeral  in  a  manner  suitable  to  the  testator's  degree  and  Payn"  ^* 
circumstances.  5  Vounge 

&  J.  28. 

Where  one,  appointed  executor,  intermeddled  with  the  estate  Rogers  v. 
of  the  testator,  and  afterwards  renounced ;  it  was  held,  that  he  Frank, 
w  as  liable  to  be  sued  in  equity,  in  the  character  of  executor,  by   Ll^"""^ 
the  legatees  under  the  will,  one  of  whom  was  also  executrix, 
and  had  proved  the  will. 


FAIRS  AND  MARKETS. 

(C)  Of  the  Duty  and  Power  of  Owners  of  Fairs  and 
Markets  in  Things  incident  to  them. 
Page  555. 
TT  is  the  duty  of  the  grantee  of  a  market,  to  take  care  that  Prince  v. 

proper    space   and    accommodation  are  provided    within   a  ^^p"»  ^  ^*'*"* 
market  for  the  purposes  of  buyers  and  sellers  resorting  to  it ;  ^^^  Mosley*". 
and  if  he  suffer  parts  of  the  market  to  be  appropriated  to  other  Walker, 

3  K  4  uses, 
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7  Barn.  &  C. 

40. 


uses,  so  as  not  to  leave  such  accommodation,  he  cannot  sue  a 
party  for  selling  goods  without  the  market  and  near  it. 


Mayor  of 
Carlisle  v. 
Wilson, 
5  East  R.  2. 


The  Duke  of 
Bedford  v. 
Einmett, 
3  Barn.  &  A. 
.366. ;  and  see 
2  Moo.  102. 


Wells  V. 
Milcfi,  4  Barn. 
&  A.  559. 


Rickards  v. 
Bennett, 

1  Barn.  &  C. 

2  2  J. 


(D)  Of  Toll  and  other  Duties  which  Owners  of  Fairs 
and  Markets  are  entitled  to. 

Page  556. 

•WHERE  a  corporation  were  entitled  to  toll  on  all  goods 
passing  in  and  out  of  their  city,  at  the  rate  of  one  penny  for 
every  horse  load,  two  pence  for  every  cart  load  drawn  by  one 
horse,  and  two  pence  more  for  every  additional  horse ;  it  was 
held  that  any  alteration  of  the  carriage,  as  by  taking  them  in 
stage  coaches  instead  of  waggons  or  carts,  could  not  vary  the 
right  of  toll  in  proportion  of  two  pence  for  each  horse,  although 
the  number  of  horses  was  proportioned  to  the  weight  of 
passengers  rather  than  of  goods. 

Where  an  act  of  parliament  recited  the  original  grant  of  a 
market,  and  that  it  was  expedient  provision  sliould  be  made  for 
the  better  regulating  it,  and  for  the  more  easy  collection  of 
tolls,  Sfc.  enacted  that  it  should  be  lawful  for  the  owner  of  the 
market  to  take  from  all  persons  who  should  pitch  or  expose  to 
sale  any  fruits,  <Sr.  such  tolls  as  were  usually  collected  and  taken 
within  the  market,  it  was  held  that  the  owner  though  not 
entitled  at  common  law  to  any  toll,  might  under  this  clause 
recover  such  tolls  as  at  the  passing  of  the  act  were  usually  paid 
in  any  part  of  the  market,  and  that  although  the  tolls  usually 
paid  in  respect  of  the  same  articles,  were  difForent  in  different 
parts  of  the  market. 

A  prescription  for  toll  of  com  brought  into  a  town  on  market 
day,  whereof  any  part  shall  be  pitclied  in  the  market  and  sold, 
is  \)ad,  since  there  cannot  be  any  toll  in  respect  of  goods  not 
actually  brought  into  the  market. 

A  plea  by  a  lord  of  a  manor  setting  out  burdens  borne  by  him, 
and  then  prescribing,  not  by  reason  of  those  burdens  but  generally 
as  lord  of  the  manor,  for  a  toll  on  all  goods  bought  and 
delivered,  or  bought  elsewhere  and  brought  into  and  delivered 
in  a  town  within  the  manor  which  from  time  immemorial  had 
been  parcel  of  the  manor,  was  held  good  after  verdict  for  the 
defendant,  as  a  claim  of  toll  traverse,  although  the  burdens  set 
out  did  not  constitute  a  sufficient  consiueration  for  a  toll 
thorough. 


FEES. 


Morgan  v. 
Palmer, 


(A)  In  what  Cases  a  Fee  shall  be  said  to  be  due. 

Page  56S. 

n^HE  mayor  of  Yarmouth  was  held  not  entitled  to  a  fee  of  four 
shillmgs  on  the  renewal  of  a  pubhcan^s  licence,  though 

regularly 
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regularly  paid  lor  a  period  of  sixty-five  years;  for  this  length  of  2Barn.&  C. 
time  could   not  raise  a  presumption   of  immemorial  payment,  '^^s. 
since  licences  were  not  granted  till  the  reign  of  Edward  the  6th  ; 
and    the   mayor   as  justice  of  the  peace  was   not   entitled   to 
any  fee. 

A  tipstaff  is  entitled  to  take  n  fee  of  six  shillings  and  no  more,  In  the  matter 
for  conductmg  a  prisoner  from  the  Judge's  chambers  to  the  of  Salisbury, 
King's  Bench.  5  Barn.  &  A, 

See  tits.  "Shehiff,"  "Officers,"  "Execution,**  "Arrest,"  ^^^* 
and  "  Attorney." 


FELONY. 

(A)  Of  what  Nature  the  Things  taken  must  be,  to 
constitute  the  Offence  of  Felony. 

Page  572. 

'^OKDHALESiXiciwm  (p.  573.)  that  the  stealing  an  obligation 
for  money,  is  felony  at  common  law,  seems  at  least  doubtful ; 
and  accordingly  the  2  G.  2.  c.  25.  J  2.,  and  52  G.  3.  c.  143.  J  1. 
had  expressly  made  it  felony  to  steal  Exchequer  orders  or 
tallies.  South  Sea  and  East  India  bonds,  and  other  instruments.  7  &  8  G.  4. 
And  now  by  Sir  Ilobert  FceVs  late  act  (7  &  8  G.  4.  c.  29.  {  5.)  if  *^*^-  ^^* 
any  person  steal  any  tally,  order,  or  other  security  whatsoever, 
entitling  or  evidencing  the  tide  of  any  person  or  body  corporate 
to  any  share  or  interest  in  any  public  stock  or  fund,  whether  of 
this  kingdom,  or  of  Great  Britain^  or  of  Ireland^  or  of  any 
foreign  state,  or  in  any  fund  of  any  body  corporate,  company  or 
society,  or  to  any  deposit  in  any  savings  bank,  or  shall  steal  any 
debenture,  deed,  bond,  bill,  note,  warrant,  or  other  security 
whatsoever,  for  money  or  for  payment  of  money,  whether  of  this 
kingdom  or  of  any  foreign  state,  or  shall  steal  any  warrant  or 
order  for  the  delivery  or  transfer  of  any  goods  or  valuable 
thing,  every  such  offender  shall  be  deemed  guilty  of  felony,  and 
punishable  in  like  manner  as  if  he  had  stolen  any  chattel  of  like 
value  with  such  security  or  with  the  money  due  thereon. 

And  with  respect  to  stealing  charters  and  muniments  of  title,  §  22. 
the  same  act  sect.  22.  renders  the  stealing  or  destroying,  or 
concealing  of  wills,  Sfc,  a  misdemeanor,  punishable  by  transport- 
ation for  seven  years,  or  such  other  punishment  by  fine  or 
imprisonment  as  the  court  shall  award ;  and  it  is  not  necessary 
to  allege  that  the  will  is  the  property  of  any  person,  or  of  any 
value. 

And  by  sect.  23,  the  same  provision  is  made  as  to  the  stealing         §  23. 
of  title  deeds  and  writings,  as  to  real  estate. 

And  by  sect.  21.  the  same  provision  is  made  as  to  the  stealing,         §  21. 
obliterating,  or  destroying  any  records  or  proceedings  of  any 
court. 

And  with  respect  to  dunmB^sfeicE naturae,  the  same  act  sect  31.         §  31. 
enacts,  that  if  any  person  shall  steal  any  dog,  or  shall  steal  any 

beast 
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beast  or  bird  ordinarily  kept  in  a  state  of  confinement,  not  being 
the  subject  of  larceny  at  common  law,  every  offender  shall  on 
conviction  of  a  justice,  forfeit  above  the  value  of  the  animal  any 
sum  (not  exceeding  20/.),  which  the  justice  shall  think  fit,  and 
for  the  second  offence  shall  be  imprisoned  for  not  exceeding 
twelve  months,  and  kept  to  hard  labour ;  and  if  the  second  con- 
viction is  before  two  justices,  they  may  order  the  offender  if  a 
male  to  be  once  or  twice  publicly  or  privately  whipped. 
7  &  8  G.  4.  And  with  respect  to  things  fixed  to  the  freehold,  it  is  by  the 

C.29.  §  44.  same  act  sect.  44.  enacted,  that  if  any  person  shall  steal  or  rip, 
cut  or  break  with  intent  to  steal,  any  glass  or  woodwork  belong- 
ing to  any  building  whatsoever,  or  any  lead,  iron,  copper,  brass, 
or  other  metal,  or  any  utensil  or  fixture,  whether  made  of 
metal  or  other  material,  fixed  in  or  to  any  building  whatsoever, 
or  any  thing  made  of  metal  fixed  in  any  land  being  private 
property,  or  for  a  fence  to  any  dwelling  house,  garden,  or  area, 
or  in  any  square,  street,  or  other  place  dedicated  to  public  use  or 
ornament,  any  such  offender  shall  be  guilty  of  felony,  and  being 
convicted,  shall  be  punished  as  for  simple  larceny ;  and  in  case 
such  thing  is  fixed  in  any  square,  street,  or  other  like  place,  it 
shall  not  be  necessary  to  allege  the  same  to  be  the  property  of 
any  person. 
f  37.  And  by  the  same  act  sect,  37.  stealing,  or  severing  with  intent 

to  steal,   the  ore  of  any  metal,  or  lapis  caiamitian'sy   manganese 
or  mundick,  or  any  wad,  black  cawke,  or  black  lead,  or  any 
coal  or  cannel  coal,  from  any  mine,  is  made  felony  punishable  as 
simple  larceny. 
§  38.  And  by  the  same  act  sect.  38.  stealing,  cutting,  or  rooting  up 

or  destroying,  or  damaging  with  intent  to  steal,  trees,  saplings, 
shrubs  or  underwood,  above  1/.  value,   growing  in  any  park, 
pleasure-ground  or  orchard,   or  in   any  ground   adjoining  or 
belonging  to  any  dwelling  house,  is  felony,  punishable  as  simple 
larceny  ;  and  the  same  acts  as  to  trees,  SfC,  growing  in  any  other 
§  39.         situation,  of  the  value  of  5/.,  is  felony,  punishable  in  like  manner. 
And    by    sect.   39.   any   person    stealing,  cutting,    breaking, 
rooting  up,  destroying  or  damaging  with  intent  to  steal,  any  tree, 
shrub,  4c.  of  any  value  above  one  shilling,  shall  forfeit  above  the 
value  such  sum  not  exceeding  51,  as  to  a  justice  shall  seem  meet, 
and  for  the  second  offence  shall  be  committed  to  gaol  for  any 
term  not  exceeding  twelve  months,  and  for  the  third  offence  shall 
be  deemed  guilty  of  felony,  and  punished  as  for  simple  larceny. 
}  40.  42,  43.  And  see  sect.  40.  42,  43.  as  to  stealing,  cutting  or  breaking 

down  any  wooden  posts,  pales,  fences,  Sj-c,  and  roots,  fruits,  and 
vegetable  productions. 

(B)  How  far  the  Goods  ought  to  belong  to  another. 

Page  575. 

7  &  8  G.  4.  AS  to  plundering  wrecked  vessels,  it  is  now  enacted  by  Sir 

c.  29.  }  18.        Robert  Peel's  Larceny  Act,  7  &  8  G.  4.  c.  29.  §  18.,  that  if  any 
person  shall  plunder  or  steal  any  part  of  any  ship  or  vessel  in  dis- 
tress, 
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tress,  or  wrecked  or  stranded,  or  any  goods  belonging  thereto,  every 
sucli  offender  shall  suffer  death  as  a  felon  ;  provided  that  when 
articles  of  small  value  shall  be  stranded  or  cast  on  shore,  and 
shall  be  stolen  without  cruelty  or  violence,  the  offender  may  be 
punished  as  for  simple  larceny,  and  in  either  case  may  be  in-  » 
dieted  in  the  county  in  which  the  offence  shall  have  been  com- 
mitted, or  in  any  county  next  adjoining ;  and  see  also  sections 
19,  and  20.  The  20  G.  2.  c.  19.  §  1,  2,  3,  4.  8.  on  this  sub- 
ject is  repealed  by  7  &  8  G.  4.  c.  27. 

With  respect  to  stealing  fish,  by  J  84.  of  the  7  &  8  G.  4.  7&8G.4. 
c.  29.  any  person  unlawfully  taking  or  destroying  fish  in  c.  29.  §  34. 
any  water  in  any  land  adjoining  to  a  dwelling-house  shall  be 
guilty  of  a  misdemeanor,  and  punished  accordingly;  and  any 
person  unlawfully  taking  fish  in  any  water  in  any  other  situ- 
ation, but  which  shall  be  private  property,  shall  forfeit  any  sum, 
not  exceeding  5/.,  which  a  justice  shall  think  fit. 

liy  Sir  Ilohert  PecVs  act  for  improving  the  administration  of  7  G.  4.  c.  64. 
criminal  justice,  7  G.  4.  c.  64.  §  14.  where  a  person  is  indicted  }  i4. 
for  stealing  the  property  of  partners  or  tenants  in  common,  it 
shall  be  sufficient  to  name  one  of  the  owners,  and  state  the  pro- 
j>erty  to  belong  to  such  owner  and  others ;  and  see  also  the  same 
act,  $  15  to  18.,  as  to  indictments  for  stealing  the  property  of 
counties,  ridings,  parishes,  townships,  turnpike  trustees,  com- 
missioners of  sewers,  <Jr. 

There  is  no  doubt  that  felony  may  be  committed  of  goods,  3  Camp.  264. 
where  the  owner  is  unknown;  but  if  he  is  described  as  a  person  1  Holt,  595. 
unknown  in  the  indictment,    and  it  appears  that  his   name  is 
known,  the  prisoner  must  be  acquitted. 


(C)  What  shall  be  said  to  be  a  felonious  and  fraudulent 

Taking. 

Page  576. 

AN  assault  witlr  intent  to  rob  is  now  punishable  by  trans-  7&8G.4. 
porlation  for  life,  or  for  not  less  than  seven  years,  or  imprison-  ^-  29-  §  6. 
ment  not  exceeding  four  years,  and  if  the  offender  is  a  male,  by 
being  once,  twice,  or  thrice  whipped. 

It  is  said,  p.  576.,  that  "  if  a  person  finds  goods,  and  con-  s  Ves.  405. 
"  verts  them  to  his  own  use  animofurandU  yet  he  is  not  guilty  2  Leach  C.C. 
"  of  felony."     But  it  is  otherwise  if  he  know  the  owner,  or  if  p^c.664!''^' 
there  are  marks  by  which  the  owner  may  be  found.  Arclibold's 

C.  L.  121.     Anon,  cor,  Lawrence  J.  1804.    Rex  v.  Jaraes,  cor.  Gibbs  J.  1812.    2  Russ.  on 
Cri.  102. 

If  the  owner  of  the  goods  deliver  them  to  the  party  accused  of  ^^^^ll^  ^^^ 
stealing,  in  any  transaction  of  such  a  nature  as  to  pass  t/ie  pro-  ^  ^H^pQ^  ' 
perty  bv  the  delivery,  the  taking  and  converting  them  cannot  be  gg^  .  ^^^  ^^^ 
felonious,  although  the  owner  were  induced  by  fraud  to  part  the  other 
with  them.     As  where  a  prisoner  rode  away  with  a  horse  from  cases,  2  Russ. 

a  fair 
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on  Cri.  109.  et 
teq. 

Rex  V.  Sharp- 
less,  1  Leach, 
93.  2  East 
P.C.  675.; 
and  see  the 
other  cases  of 
this  class, 
2  Russ.  on  Cri. 
119.  et  seq. 
Archbold*s 
C.  L.  122. 


Rex  V.  Banks, 
MS.  Bayleyh 
Russell  &,  Ry. 
441. ;  and  see 
Russ.  on  Cri. 
132.,  and 
Leigh*s  Ca. 
MS.  Bayley  J. 
Ibid, 


Rex  V.  Bra- 
sier,  1817. 
Russ.  &  Ry. 
337.;  and  see 
Hale  P.  C. 
505.  2  East 
P.  C.  685. 


Rex  V.  Mad- 
dox,  Russ.  & 
Ry.  92. 


{a)  See 
Russ.  on  Cri. 
246.  and  cases 
there  cited. 


a  fair  after  it  was   sold  to  him,  without  paying  the  purchase 
money,  this  was  held  no  felony. 

But  where  the  transaction  is  not  of  that  nature  which  passes 
the  property  in  the  goods,  but  only  the  possession^  if  the  pos- 
session is  obtained  by  a  fraud  practised  on  the  owner  cum  ajiimo 
furandi^  here  the  obtaining  the  goods  is  felony.  As  where  a 
hosier  by  desire  of  the  prisoner  took  a  variety  of  silk  stockings 
to  his  lodgings,  where  the  prisoner  pretended  to  purchase  some 
of  them,  and  set  them  apart  from  the  rest,  and  then,  having  sent 
the  hosier  to  fetch  more,  decamped  with  the  stockings,  this  was 
held  felony ;  since  there  was  no  change  of  property^  and  the 
possession  was  obtained  by  a  preconcerted  fraud  and  with  felo- 
nious intent. 

Where  the  original  delivery  of  the  goods  was  not  obtained 
fraudulently,  the  question  whether  a  felony  has  been  committed 
upon  them  by  the  party  to  whom  they  were  delivered,  depends 
on  the  point  whether  the  lawful  possession  acquired  by  the  de- 
livery of  them  has  been  determined,  and  whether  there  has 
been  any  new  and  felonious  taking  of  them.  If  the  lawful  pos- 
session has  not  been  determined,  the  goods  remain  in  the 
possession  of  the  party  to  whom  they  were  delivered  as  bailee^ 
and  while  such  possession  continues,  felony  cannot  be  committed 
of  them  ;  and  such  lawful  possession  is  not  determined  by  the 
mere  ending  of  the  object  of  the  bailment,  if  the  goods  remain 
still  in  the  hands  of  the  bailee.  Thus  if  a  party  without  fraud 
borrow  or  hire  a  horse  to  go  to  a  certain  place,  and  after  going 
there,  and  returning  accordingly,  take  the  horse  in  a  different 
direction  and  sell  it,  it  is  now  settled  not  to  be  felony,  though 
formerly  held  otherwise ;  for  there  was  no  original  felonious 
intent,  and  the  lawful  possession  was  not  at  an  end. 

But  the  privity  of  contract,  and,  consequently,  the  lawful 
possession  may  be  determined  before  the  completion  of  the 
bailment,  by  the  tortious  act  of  the  bailee,  and  in  such  case  the 
taking  may  be  felony.  Thus  where  a  warehouseman  who  had 
wheat  delivered  to  him  in  bags  for  safe  custody,  without  any 
authority  to  sell  or  to  shew  samples,  took  all  the  wheat  out  of 
some  of  the  bags  and  sold  it,  this  was  held  a  felony,  and  the 
judges  thought  there  was  no  difference  whether  the  whole  or  a 
part  were  taken  out  of  any  one  bag.  But  in  such  cases  it  must 
appear  that  the  packages  have  been  broken,  and  the  goods  taken 
out ;  for  according  to  the  carrier's  case  (page  577.)  it  is  not  felony 
to  take  away  the  whole  package. 

And,  accordingly,  where  the  master  and  owner  of  a  ship 
disposed  of  some  casks  of  butter  delivered  to  him  to  carry,  and 
made  a  false  pretext  that  he  had  thrown  them  overboard,  the 
judges  held  it  no  larceny,  since  it  did  not  appear  that  he  took 
the  goods  out  of  their  packages. 

SeveraFpoints  of  nicety  and  difficulty  {a)  having  arisen  on  the 
construction  of  the  S  &  4-  W.  &  M.  c.  9.  (see  page  578.)  as  to 
felony  by  lodgers,  that  statute  is  now  repealed  by  the  7  &  8  G.  4. 

c.  27., 
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c.  27.,  and  SW  Eobert  PeePa  Larceny  Act,  7&8G.4.  c.  29.  7&8G.4. 
§45.,  has  substituted  a  more  simple  and  comprehensive  enact-  ^•^^-  5^^* 
ment,  and  provided  that  the  indictment  shall  be  in  the  common 
form  as  for  larceny.  The  statute  enacts  that  if  any  person  shall 
steal  any  chattel  or  fixture  let  to  be  used  with  any  house  or 
lodging,  every  such  offender  shall  be  guilty  of  felony,  and  punish- 
able as  for  simple  larceny,  and  it  shall  be  lawful  to  prefer  an  in- 
dictment in  the  common  form  as  for  larceny,  and  as  if  the 
person  was  not  a  tenant  or  lodger,  and  to  lay  the  property  in 
the  owner  or  person  letting  to  hire. 

The  21  H.  8.  c.  7.  (set  out  page  578.)  as  to  stealing  by  ser-  7  &  8  G.  4. 
vants  is  rej^ealed  by  7  &  8  G.  4.  c.  27.,  and  by  7  &  8  G.  4.  c.  29.  c.  29.  §  46. 
}  46.  it  is  enacted  that  if  any  clerk  or  servant  shall  steal  any 
chattel,  money,  or  valuable  security  belonging  to  or  in  the  pos- 
session or  power  of  his  master  he  shall  be  liable  to  be  trans- 
j)orted  for  not  exceeding  fourteen  years,  nor  less  than  seven,  or  to 
be  imprisoned  not  exceeding  three  years,  and  if  a  male  to  be 
once,  twice,  or  thrice  whipped. 

The  provisions  of  the  Bank  Statute,  15  G.  2.  c.  13.  §  12. 
(mentioned  page  579.)  are  repeated  in  the  35  G.  3.  c.  66.  §  6. 
and  37  G.  3.  c.  46.  J  6.  (which  make  certain  annuities  created  by 
the  parliament  of  L'cland  transferable,  and  the  dividends  pay- 
able at  the  Bank  of  England)  with  respect  to  effects  deposited  in 
pursuance  of  those  acts.  And  there  is  a  similar  provision  in 
the  24  G.  2.  c.  11.  §  3.  with  respect  to  the  officers  and  servants 
of  the  South  Sea  Company. 

It  seems  that  a  note  once  cancelled  by  the  Bank  of  England^  Rex  v.  Bake- 
is  not  a  note  within  the   meaning  of  the  15  G.  2.  c.  13.,  and  the  ^ell,  Russ.  & 
person  offending  against  that  act  must  be  a  person  intrusted  with  see  Asletf  s" 
a  note,  and  not  merely  having  access  to  it.  Ca.  2  Leach, 

954.    1  New  R.  1.    Russ.  &  Ry.  67. 

Clandestinely  taking  away  articles  in  order  to  induce  the  Rex  v.  Dickin- 
owner,  a  girl,  to  fetch  them,  and  thereby  give  the  party  an  son.i820  Ms. 
opportunity  to  seduce  her,  is  not  a  felonious  taking.  &^y?420."^^ 

So,  where  the  captain  of  a  ship,  taken  as  a  prize,  secreted  Rex  v.  Van 
some  of  the  cargo  and  clandestinely  removed  it  from  the  ship,  J^"^^'^  p 
it  being  doubtful  whether  he  did  so  for  his  own  benefit,  or  for   j  ^^'       ^' 
that  of  his  owners,  he  was  recommended  for  a  free  pardon  ;  but 
the  majority  of  the  judges  were  of  opinion  that  if  the  goods  had 
been  secreted  for  his  own  benefit,  it  would  have  amounted  to 
larceny. 

And  where  a  person   stole  certain  articles,  and  also  took  a  Rex  v.  Crump, 
horse,  not  with  the  intention  of  stealing  it,  but  merely  to  get  off  ^^^^^'  ^  ^' 
more  conveniently  with  the  stolen  goods,  this  was  holden  not  to 
be  a  felonious  stealing  of  the  horse. 

Where  A,,  at  the  instigation  of  a  police  officer,  concerted  Rex  v- ^^"- 
with  three   persons  to  commit  a  felony,  in  order  that  the  officer  Ry/310"^' 
might  apprehend  them,  and  upon  their  conviction  receive  the  2  Marsh,  57 J. 
reward,  which  was  to  be  divided  between  the  officer  and  A,  and 
A.  with  the  others  did  commit  the  felony,  it  was  holden  by  a 

majority 
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majority  of  the  judges  that  A,  had  not  the  felonious  intention 
necessary  to  make  him  a  principal,  (although  he  acted  from  a 
bad  motive,  namely  the  reward,)  because  he  was  not  present  to 
aid  and  assist,  but  to  detect,  and  had  no  intention  that  the  felons 
should  be  successful. 
Rex  V.  Cab-  There  are  cases,  however,  which  go  to  establish  that  it  is  not 

bage,  Russ.  &     necessary  that  the  taking  should  be  lucri  causa,  if  it  be  fraudulent, 
Ky.  292.  ^^j  ^l^j^  intent  wholly  to  deprive  the  owner  of  his  property. 

Thus,  where  a  prisoner,  to  screen  his  accomplice,  who  was  in- 
dicted for  horse  stealing,  broke  into  the  prosecutor's  stable  and 
took  away  the  horse,  wnich  he  backed  into  a  coal  pit  and  killed, 
it  was  objected  at  the  trial  that  this  was  not  larceny,  because  the 
taking  was  not  with  intent  to  convert  the  horse  to  the  use 
of  the  taker,  animofurandi  et  lucri  causa.  Seven  of  tlie  judges 
held  that  it  was  larceny,  and  six  of  that  majority  were  of 
opinion,  that  to  constitute  larceny  it  was  not  essential  that  the 
taking  should  be  lucri  causa,  if  it  were  fraudulent,  and  with  intent 
wholly  to  deprive  the  owner  of  the  property ;  but  some  of  this 
majority  thought  that  the  object  of  the  prisoner  might  be  deemed 
a  benefit  or  lucri  causd. 
Rex  V.  Morfit,  Again,  where  the  prisoners,  servants  in  husbandry,  opened 
et  al.  Russ.  &  the  granary  of  their  master  by  means  of  a  false  key,  and  took 
Ry.  307.  thereout  two  bushels  of  beans  to  give  to  their  master's  horses, 

in  addition  to  the  quantity  usually  allowed,  this  was  holden 
larceny  by  a  majority  of  the  judffes ;  but 'it  was  alleged  by  some 
of  the  judges,  that  the  additional  quantity  of  beans  would  dimi- 
nish the  work  of  the  men  who  had  to  look  after  the  horses,  and 
therefore  the  "  lucri  cattsd,"  to  give  themselves  ease,  was  an  in- 
gredient in  the  offence. 


(D)  What  shall  be  said  to  be  a  carrying  away. 

Page  579. 

Rex  V.  Welsh,        WHERE  the  prisoner  had  lifted  up  a  bag  from  the  bottom 

1824,  MS.        of  the  boot  of  a  coach  and  was  detected  before  he  got  it  out  of 

^^^^Jq^'  the  boot,  and   it  did  not  appear  that  the  bag  was  completely 

14^       •    •    •    removed  from  the  space  which  it  at  first  occupied  in  the  boot, 

but  the  raising  it  from  the  bottom  had  completely  removed  each 

part  of  it  from  the  space  which  that  specific  part  occupied ;  the 

judges  held,  that  there  was  a  complete  asportavit, 

Rexv.Thomp-       Where  the  defendant  drew  n  book  from  the  inside  pocket  of 

son,  Ry.  &        the  prosecutor's  coat,  about  an  inch  above  the  top  of  the  pocket, 

Moo.  C.C.78.  1^^^^  whilst  the  book  was  still  about  the  person  of  the  prosecutor, 

the  prosecutor  suddenly  put  up  his  hand  on  which  the  defendant 

let  the  book  drop,  and  it  fell  into  the  prosecutor's  pocket;  this 

was  considered  a  sufficient  asportation  to  constitute  larceny. 


(E)By 
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(E)  By  whom  the  Offence  may  be  committed. 

Page  579. 

THOUGH  voluntary  drunkenness  cannot  excuse,  yet  where,  Rex  v.Giind- 
a$  upon  a  charge  of  murder,  the  material  question  is,  whether  ley,  I819.MS. 
an   act  was  premeditated  or  done  only  with  sudden  heat  and  1  Russ.  on  Cri. 
impulse,  the  fact  of  the  party  being  intoxicated  is  a  circumstance  j"  j^*  ^^}^.^ 
to  be  taken  into  consideration.  sanitT which' 

shall  excuse  a  party,  see  1  Russ.  on  Cri.  10,  U,  &c.  Collis  on  Lunacy,  673-  and  the  cases 
there  collected ;  ami  see  39  &  40  G.  3.  c.  94.  as  to  the  disposal  of  persons  acquitted  on  the 
ground  of  lunacy. 

It  is  no  excuse  for  a  wife  that  she  committed  the  offence  by  ^^^x  v.  Morris, 
the  husband's  order  and  procurement,  if  she  committed  it  in  his  r /pyo^^^and 
absence;  at  least  it  is  not  to  be  presumed  in  such  case  that  she  see  Rex  v. ^" 
acted  by  coercion.     Sarah  Morn's  was  tried  for  uttering  a  forged  Hughes,  MS. 
order,  knowing  it  to  be  forged,  and  her  husband  for  procuring  ^  Huss.onCri. 
her  to  commit  the  offence ;  and  it  appeared  that  her  husband  g^uir^^^/* 
ordered  her  to  do  it,  but  that  she  uttered  die  instrument  in  his  u2Tld.^i6.; 
absence.     Upon  a  case  reserve^!,  the  judges  held  that  the  pre-  and  see  tit. 
sumption  of  coercion  at  the  time  of  uttering,  did  not  arise  as  the  ^^^ron  and 
husband  was  absent,  and  that  the  wife  was  properly  convicted  of  Vori 
uttering  and  the  husband  of  procuring. 

Evidence  of  cohabitation  and  reputation  are  sufficient  proof  of  Rex  v.  Atkin- 
the  marriage  in  such  cases.  son,  MS. 

1  Russ.  on  Cri. 
20. 

(F)  Of  what  Value  the  Things  must  be :  And  herein 
of  the  Difference  between  Grand  and  Petty  Larceny. 

Page  580. 

BY  7  &  8  G.  4.  c.  29.  j  2.  the  distinction  between  grand  and  7  &  8  G.  4. 
petty  larceny  is  abolished,  and  every  larceny,  whatever  the  value  ^'  ^^'  §  ^' 
of  the  property,  shall  be  subject  to  the  incidents  of  grand  larceny ; 
and  every  court  whose  power  was  limited  to  trying  petty  larceny, 
shall  have  power  to  try  any  offence  of  larceny,  the  punishment 
of  which  cannot  exceed  the  punishment  by  that  act  awarded  for 
simple  larceny ;  that  is  (by  §  3.)  transportation  for  seven  years  or 
imprisonment  not  exceeding  two  years,  and  if  a  male  to  be  once, 
twice,  or  thrice  whipped  in  addition  to  imprisonment. 

(G)  Where  the  Offender  is  or   is   not  excluded   his 

Clergy. 

Page  581. 

BY  Sir  Robert  PeeFs  act  for  further  improving  the  adminis-  7  &  8  G.4. 
tration  of  justice  in  criminal  cases,   7&  8  G.  4.  c.  28.  §  6.,  it  is  c.  28.  §  6. 
enacted,  that  benefit  of  clergy  with  respect  to  persons  convicted 
of  felony  shall  be  abolished,  but  that  nothing  herein  conJ;ained 
shall  prevent  the  joinder  in  any  indictment  of  any  counts  which 
might  have  been  joined  before  the  passing  this  act. 

And 
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7  &  8  G.  4.  And  by  §  7.  no  person  convicted  of  felony  shall  suffer  death 

c.  28.  §  7.         unless  for  some  felony  excluded  from  clergy  before  or  on  the 

first  day  of  the  present  session  of  parliament,  or  made  punishable 

with  death  by  some  statute  passed  after  that  day. 

§  8.  And  by  §  8.  persons  convicted  of  felony  not  punishable  with 

death,  shall  be  punished   in   manner  prescribed  by  the  statute 

specially  relating  ,to  such  felony ;  and  where  no  punishment  is 

prescribed  shall  be  punishable  under  this  act  by  transportation 

for  seven  years,  or  imprisonment  not  exceeding  two  years  ;  and 

if  a  male  to  be  once,  twice,  or  thrice  publicly  whipped  in  addition 

to  such  imprisonment, 

7  &  8  G.  4.  By  the  statute   7  &  8  G.  4.  c.  27.  the  several  acts  3  &  4 

c-  27.  W.  &  M.  c.  9.,  4  &  5  W.   &  M.  c.  24.,    1   Edw.  6.    c.  12., 

34  &  35  H.  8.  c.  14.,  2  &  3  Edw.  G.  c.  33.  cited  at  page  581., 

respecting  benefit  of  clergy,  are  repealed ;  and  so  also  the  8  Eliz. 

c.  4.,  10  &  1 1  W.  &  M.  c.  23.,   12  Ann.  c.  7.,  22  Car.  2.  c.  5., 

set  forth  under  tit.  "  Felony  "  (G). 

(H)  Where  the  Offender  is  to  be  transported. 
*>  Page  584. 

5  G.4  C.84.  BY  the  5  G.  4.  c.  84.  reciting  that  the  laws  regiflating  trans- 
J^y\  \^^^^^  c  portation  were  about  to  expire,  and  consolidating  all  provisions  on 
this  act  Tee  ^  ^^^^  subject  into  that  one  act;  J  I.  it  is  enacted,  that  the  act  shall 
1  Russ.'on  take  effect  on  the  last  day  of  that  present  session  of  parliament, 
Cri.  394.  and  that  from  that  day  all  things  remaining  to  be  done  touching 

the  punishment,  imprisonment,  transportation,   Sfc.  of  persons 
sentenced  to  transportation  under  any  acts  theretofore  or  then  in 
§  2.  force,  shall   be  continued   and   done  under  that  act.     By  §  2. 

i  flt^ttn<^^the*^'  offenders  adjudged  for  transportation  are  to  be  transported  under 
punishment  of  the  provisions  of  that  act,  and  also  offenders  receiving  a  con- 
transportation  ditional  pardon,  concerning  whom  an  allowance  and  order  may 
"  ^  ^i'^*  ^''^'  ^^  made  by  a  subsequent  court.  By  $  3.  places  for  transportation 
f  olo  ^^'*        are  to  be  appointed  by  his  majesty,  by  and  with  the  advice  of  the 

p.  852.  M       •  I  •  I  .     "^  .  1  1  •     "^      .  .1         •    •  1 

council,  either  withm  or  without  his  majesty  s  dominions,  and  a 
secretary  of  state  may  authorize  persons  to  contract  for  the 
transportation  of  oflf'enders.  Provision  is  then  made  by  §  4,  5,  7, 
for  delivery  of  offenders  to  the  contractors  by  the  sheriff  or 
gaoler,  and  for  the  giving  security  by  the  contractors.  Authority 
is  given  (§  6.)  to  punish  offenders  misbehaving  on  the  voyage, 
and  a  property  in  their  services  during  the  term  of  transportation 
is  vested  in  the  overnor  of  the  colony  or  his  assignees  (§  8.) 
By  §  10.  his  majesty  may  appoint  places  of  confinement  in 
Etigla?id  and  JVales  either  at  land  or  on  board  of  vessels  for 
male  offenders,  and  regulations  are  made  as  to  the  removal  and 
confinement  of  the  offenders  there ;  (see  the  provisions  of  this 
act  stated  at  large,  and  also  as  to  the  offence  of  returning  from 
transportation.  1  Russ.  on  Cri.  Book  2.  Ch.  35.) 
7  &  8  G.  4.  By  the  7  &  8  G.  4.  c.  29.  §  2.  the  punishment  of  simple  larceny 

c.^9.  §  2.         js  transportation  for  seven  years,  or  imprisonment  for  two  years 
with  whipping  (if  a  male)  in  addition  to  imprisonment. 

By 
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By  7  &  8  G.  4.  c.  ^8.  J  6.  benefit  of  clergy  is  abolished.  7  &  8  G.4. 

C.  28.  §  6. 

And  by  J  8.  every  person  convicted  of  felony  not  punishable  §  8. 
by  death,  shall  be  punished  as  prescribed  by  the  statute  relating 
to  the  offence,  or  if  no  punishment  be  prescribed  shall  be  punished 
in  the  same  manner  as  for  simple  larceny ;  (and  see  as  to  the 
several  offences  punishable  with  transportation  for  fourteen  years 
and  for  life.  Russell  on  Crimes  (2d  Edit.)"  Archbold  Crim. 
Law.) 

FELO  DE  SE. 

(A)  Where  a  Person  shall  be  said  to  be  Felo  de  se. 

Page  586. 

TF  a  man  encourage  another  to  murder  himself,  and  is  present  Rex  v.  Dyson, 

abetting  him  while  he  does  so,  such  man  is  guilty  of  murder  ^"f^"  ^  %• 
as  a  principal ;  and  if  two  encourage  each  other  to  murder  them- 
selves, and  one  does  so,  but  the  other  fails  in  the  attempt  on 
himself,  he  is  a  principal  in  the  murder  of  the  other. 

By  the  4  G.  4.  c.  52.  the  coroner  shall  no  longer  issue  any  4  G.  4.  c.  52. 
warrant  directing  the  interment  of  any  person  found  Jhlo  de  se  in 
any  public  highway,  but  the  coroner  shall  give  directions  for  the 
private  interment  of  the  remains  of  such  person,  without  any  stake 
driven  through  the  body,  in  the  churchyard  of  the  place  where 
the  person  might  by  law  or  custom  be  interred  if  not  Jelo  de  se, 
such  interment  to  be  made  within  twenty-four  hours  from  the 
finding  the  inquisition,  between  nine  and  twelve  at  night,  the 
rites  of  Christian  burial  not  to  be  performed  on  such  interment. 


FINES  AND  AMERCEMENTS. 

(B)  For  what  Offences  the  Party  is  to  be  fined  and 

amerced. 

Page  616. 

A    COURT  of  general  gaol  delivery  has  the  power  to  make  an  Rex  v.  Cle- 

order  to  prohibit  the  publication  of  the  proceedings  pending  g^J^^'g^g^^^"* 
a  trial  likely  to  continue  several  successive  days,  and  to  punish   jj  pViceR. 
disobedience  to  such  order  by  fine.  68. 

And  if  an  offending  party  being  summoned  to  attend  the  court  jn  re  Cle- 
to  answer  for  the  contempt  by  an  order  issued  for  that  purpose,   ment, 
should  not  appear,  the  court  has  jurisdiction  to  impose  a  fine  on   li  Pnceea. 
him  in  his  absence. 

A  judge  at  nisi  prius  has  the  power  of  fining  a  defendant  for  Rex  v.  Davi- 
a  contempt  committed  by  him  in  the  course  of  addressing  the  ^^,  4  Barn. 

jury  '      '     . 

Vol.111.  sL  FINES  ^ 
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FINES  AND  RECOVERIES. 

(C)  Who  may  levy  Fines. 

Page  636. 

Stead  V.  Tl/^HERE  the  estate  of  a  married  woman  has  been  regularly 

Izard,  1  New  ^  ^     sold  with  the  consent  of  her  husband,  the  conveyance  exe- 

R.  312. ;  and  ^.^j .     j^j^^  ^^^^1  jj^^  purchase  money  paid,  the  Court  of  Common 

see  Ex  parte  ^,,           •'.,,                         ^     .          -n     r     "^    \        •            n       \                  i 

George,  Pleas  will  not  prevent  the  Wife  from  levying  a  fine  because  her 

8  Taunt.  590.    husband  has  since  become  non  compos. 

Roe  dem.  jf  one  of  two  tenants  in  common  of  a  reversion,  levy  a  fine  of 

Emou"Barn    ^^®  whole,   such  fine  does  not  require  an   actual  entry  by  the 

&  A.  8*5.  other  tenant  in  common  to  avoid  it. 

Hall  V.  Doe  Devise  to  trustees  in  fee  in  trust  to  permit  A,  H,  to  receive 

5  Barn. «&  a!      the  rents  and  profits  for  life,  remainder  to  W.  H,  in  tail,  re- 

687.;  and  see    mainder  to  J.  5.  in  fee;  held,  that  a  fine  with  proclamations 

kins  ^3  M^  Ic    ^^^'^^  ^y  ^^'  ^'  '°  ^  stranger  in  the  lifetime  of  A,  H,  was  void, 

&"s!  271.^"  ^    ^"^  therefore  the  heir  of  J.  S*  was  not  barred  by  non  claim  and 

Doe  V.  Harris,  writ  of  entry, 

5  Maule  &  S.  326. 

Helnsv.Herc-       Where  a  husband  and  wife  granted  to  trustees  an  estate,  of 

6  A  24^*^"      which  the  wife's  father  was  seised  in  fee-simple ;   and  afterwards, 

in  the  life  of  the  father,  they  levied  a  fine  of  lands  to  the  uses  of 
the  settlement,  and  the  father  afterwards  died,  leaving  the  wife 
one  of  the  coheiresses;  held,  that  her  moiety  of  the  estate  be- 
came subject  to  the  uses  of  that  settlement  by  reason  of  the  fine 
as  an  estoppel   against  the  husband  and  wife  and  all  persons 
claiming  title  under  them. 
Earl  of  Jersey        By  marriage  settlement  certain  manors  and  lands  were  limited 
V.  Deane,         to  the  husband  for  life;  remainder  to  the  wife  for  life,  remainder 
56^^-"  \^      *°  ^'^^  "^^  °^  ^^^^  ^^^^  ^"^  other  sons  of  the  marriage  successively 
Tyrrell  v.         i"  ^^^  male,  remainder  in  case  the  wife  should  survive  the  hus- 
Marsh,  3  Bing.  band  to  her  in  fee ;  but  if  she  should  die  in  the  lifetime  of  the 
31-  husband,  remainder  to  the'  daughters  successively  in  tail  male, 

remainder  to  the  use  of  such  persons  related  by  blood  or  con- 
sanguinit}',  and  in  such  estates  and  interests,  and  in  such  manner, 
and  charged  with  such  sums  of  money  in  favour  of  such  persons 
so  related  as  she  by  her  will  might  appoint,  and  in  case  of  no 
such  appointment  to  her  in  fee.  The  settlement  also  contained 
a  power  for  the  trustees  there  named  at  the  request  and  by  the 
direction  of  the  husband  and  wife  or  the  survivor,  to  sell  or 
exchange  the  settled  estates,  and  for  that  purpose  to  revoke  all 
or  any  of  the  uses  contained  in  the  settlement ;  and  also  a  cove- 
nant by  the  husband  for  further  assurance  on  his  part  and  of  his 
wife,  and  all  persons  claiming  under  him.  In  pursuance  of  this 
settlement  certain  fines  were  levied.  By  deed,  dated  March 
1807,  reciting  the  settlement  and  the  fines  levied  in  pursuance 
^  of  it,  and  the  limitations  therein  contained  ;  and  further,  that  the 
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wife  was  desirous  of  acquiring  an  absolute  power  of  appointment 
over  the  manors,  Sfc.  comprised  in  the  settlement  in  the  event  of 
her  surviving,  or  dying  in  the  lifetime  of  the  husband,  and  there 
being  a  general  failure  of  issue  of  her  body  inheritable  to  the 
manors,  4i'c,  under  the  settlement,  the  husband  and  wife  cove- 
nanted to  levy  fines  sur  conusance  dc  droit  come  ceo^  ^c,  with  pro- 
clamations to  J,  G.,  and  his  heirs  of  all  the  manors  comprised 
in  the  settlement,  which  fines  were  to  operate  and  to  be  taken 
to  operate,  first,  for  corroborating  the  uses  contained  in  the 
setdement  antecedently  to  the  limitations  to  the  use  of  the  wife 
in  fee-simple,  and  subject  thereto  to  the  use  of  such  persons,  Sfc. 
as  the  wife  by  will  or  deed  might  appoint.  In  pursuance  of  this 
latter  deed,  several  fines  come  ceo  were  levied  by  the  husband 
and  wife  ;  held,  that  under  these  circumstances  these  latter  fines 
did  not  operate  to  extinguish,  destroy,  or  suspend  the  right  or 
power  of  the  husband  and  wife,  and  the  survivor  of  them  to 
request  and  direct  a  sale  or  exchange  of  the  settled  estates  under 
the  powccs  for  that  purpose  contained  in  the  settlement,  so  as  to 
prevent  an  exercise  of  those  powers  by  the  trustees. 

(F)  Of*  the  Operation  of  a  Fine  in  barring  Strangers, 
or  those  who  have  but  an  uncertain  Interest,  as  a 
Term  for  Years,  or  barely  an  equitable  Interest. 

Page  655. 

BY  a  marriage  settlement  an  estate  was  limited  to  the  use  ^/""f  ^  ^*  • 
of  the  husband  and  wife  for  life,  with  remainders  to  the  chil-  Marsh, sBmg. 
dren  of  the  marriage,  and  in  default  of  issue  to  the  right 
heirs  of  husband  and  wife.  There  was  a  power  in  the  husband 
and  wife  to  charge  the  estate  during  their  lives,  and  a  power  to 
certain  trustees  in  whom  the  legal  estate  was  vested,  to  sell  on 
the  direction  of  the  husband  and  wife  or  the  survivor.  The 
husband  and  wife  borrowed  money  by  way  of  annuity,  created  a 
term  of  1000  years,  and  levied  a  fine  to  G.  in  fee,  which  by  a 
deed  to  lead  the  uses  was  declared  to  be  in  trust  to  cause  the 
regular  payment  of  the  annuity  and  to  corroborate  the  said 
term ;  it  was  held,  that  this  fine  did  not  extinguish  the  trustees' 
power  to  sell  under  the  direction  of  the  wife. 

A  fine  and  non-claim  cannot  be  pleaded  in  bar  to  a  bill  to  Leigh  v. 
prevent  the  setting  up  of  an  outstanding  term.  R^  349.^    ^""' 

To  a  plea  in  bar  of  a  fine  a  direct  positive  averment  of  seism  Dobson  v. 
is  necpssarv  Leadbeter, 

IS  necesj,ary.  i3Ves.250. 

(G)  Of  the  Remedies  given  to  Strangers  by  Claim  and 

Entry  for  the  Preservation  of  their  Right. 

Paxre  666. 


o 


A  HUSBAND  claiming  in  right  of  his  wife  in  order  to  avoid  Doe  v.  P^^- 
a  fine,  must  enter  within  ^vq  years  after  his  title  accrues.  ^^|'  474^"* 

3  L  2  Where 
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Doe  V.  Watts, 
9  East,  1 7. 


Where  an  ejectment  is  brought  after  a  fine  levied  by  the 
defendant,  but  before  all  the  proclamations  have  been  made 
under  the  statute  4  H.  7.  c.  24.,  it  is  not  necessary  for  the  lessor 
to  prove  an  actual  entry  to  avoid  such  a  fine,  considering  it 
to  operate  only  as  a  fine  at  common  law ;  by  the  defendant's 
confession  of  lease,  entry,  and  ouster,  the  merits  only  of  the 
lessor's  title  are  put  in  issue. 


Parker  de- 
mandant T. 
Parker  tenant, 
4Bing.  79.; 
and  see  Id. 
104. 

Id,  606.  See 
2  Taunt.  313. 
2  New  R.  57. 
1  Taunt.  144. 
6  Cing.  275. 


2  Ball  &  B. 

272. 

1  Will.  4.  c.  70. 
§27. 


(H)  Of  erroneous  Fines,  and  the  Manner  of  reversing 

them. 

Page  668. 

WHERE  one  of  sixteen  cognisors  in  a  fine  signed  her  name 
E,  P,  B.,  whereas  her  name  was  E.  B.,  the  court  would  not, 
upon  aflfidavit  of  identity  that  the  mistake  was  not  discovered 
till  after  execution,  and  that  one  of  the  sixteen  cognisors  was 
dead,  allow  the  fine  to  pass  as  to  E,  B, 

An  afiidavit  of  the  caption  of  a  fine  token  before  a  consul 
abroad  is  insufficient. 

Fine  permitted  to  pass  as  of  a  term,  twenty-two  years  pre- 
vious, upon  payment  of  the  king's  silver,  all  surviving  parties 
interested  consenting,  on  its  being  shewn  that,  unknown  to  the 
parties,  the  clerk  instructed  to  pass  it  had  absconded  with  the 
money  intrusted  to  him  for  payment  of  the  king's  silver,  when 
that  payment  alone  was  wanting  to  complete  the  fine. 

A  fine  may,  at  law,  be  impeached  for  fraud,  and  in  matters  of 
fraud  equity  has  concurrent  jurisdiction. 

By  the  late  act,  1  W.  4,  c.  70.  §  27.,  abolishing  the  judicatures 
of  JVales  and  Chester,  the  court  shall  have  the  same  power  of 
amending  fines  and  recoveries  passed  theretofore  in  any  of  the 
courts  abolished  by  that  act,  as  if  the  same  had  been  levied, 
suffered,  or  had  in  the  Court  of  Common  Pleas. 


RECOVERIES. 


(A)  Who  may  suffer  a  Recovery. 

Page  680. 

TpQUITABLE  tenant  in  tail,  aliens  in  fee  by  way  of  mort- 
gage, a  good   equitable  recovery  may   be   suffered  of  the 
secondary  equitable  estate  without  the  concurrence  of  the  mort- 
gagee. 

First  tenant  in  tail  under  a  will,  before  suffering  a  recovery, 
settles  the  estate  on  himself  for  life,  with  remainder  to  other 
tenants  in  tail  in  remainder  under  the  will,  and  afterwards  suffers 
a  recovery  and  mortgages  the  estate ;  held  valid  against  tenants 
in  tail  in  remainder. 
Biscoev.Perr  Trustee  to  preserve  contingent  remainders  joining  in  a  re- 
covery 


Norraile  v. 
Greenwood, 
iTurn.&K. 
26. 

Cormick  v. 
Trapaud, 
6  Dow  R.  60. 
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covery  with  the  remainderman  in  tail,  having  attained  twenty-  kins,  1  Ves.& 
one,   held  no  breach   of  trust,  and  no  objection  to  a  specific   ^-  ^^5. 
performance. 

(D)  Of  erroneous  and  void  Recoveries,  who  may  avoid 
them,  and  by  what  Method. 

Page  705. 

WHERE  one  of  the  vouchees  became  insane,  between  the  Vale  and 
time  of  executing  the  warrant  of  attorney  and  the  passing  of  the  others,  Vouch- 
recovery,  the  court  refused  to  let  it  pass  as  to  him,  but  permitted  ^^'  ^  ^*"S- 
it  as  to  the  other  parties.  '  ^^^ 

Meadow  will  pass  in  a  recovery  under  the  word  land,  and  the  4  Bing.  90. 
court  will  not  amend  by  adding  the  word  "  meadow." 

In  a  recovery,    "calleth  to  warranty"  is   an  improper  ex-  Id.  101, 
pression. 

The  court  refused  to  amend  a  recovery  by  altering  Berks  j^  ^^^  ,  ^^^ 
Into  Bucks.  see  Id.  425^ 

and  7  Bing.  455. 

Where  a  lease  and  release  were  made  to  create  a  tenant  to  Holmes  v. 
the  praecipe  in  a  recovery,  and  the  lease  was  lost,  it  was  held  to  Aislabie, 
be  a  case  to  which  relief  applies  under  14  G.  2.  c.  20.  §  5.  ^  ^^^^-  ^^^• 


FORCIBLE  ENTRY. 

(A)  The  several  Statutes  made  relating  to  this  Subject. 

Page  712. 

A  N  indictment  for  forcible  entry  may  be  maintained  at  com-  Rex  v.  Wil- 

mon   law,  though  the  statutes  give  other  remedies  to  the  son,  8  Term 

party  grieved,   provided  the  indictment  charge  the  defendants  l^-^^^. 
with  having  used  such  force  as  constitutes  a  public  breach  of  the 
peace. 

Quaere,     If  a  party  having  only  a  possessory  interest,  and  not  Kemp  v.  Rich- 

a  freehold,  can  maintain  trespass  for  forcible  entry  under  these  ^^dson, 

statutes.  2  Moo.  258. 


(F)  Of  the  awarding  of  Restitution,  by  whom,  and 
in  what  Manner :  And  herein  of  the  Nature  of  the 
Possessions,  and  to  whom  such  Restitution  is  to  be 
made. 

Page  723. 

IN  all  cases  which  admit  of  restitution,  the  prosecutor  has  a  Rex  v.  Bea- 
direct  interest  in  the  verdict,  and,  therefore,  is  not  a  competent  J^"*^^^;^;!^^. 
witness.  Rex  v.  wfl. 

Hams,  9  Barn. 

&  C.  549. 
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Rex  V.  Bir- 
kett,  Russ.  Sc 
liy.  86. 

Rex  V.  Hoi- 
den,  Russ.  & 
liy.  154. 


Rex  V.  Shep- 
pard,  Russ.  & 
liy.  169. 


FORGERY. 

(A)  In  what  Cases  the  making  or  altering  of  a  Writing 
shall  be  said  to  be  so  far  false  and  fraudulent  as  to 
amount  to  Forgery. 

Page  745. 

p'ORGING  a  bill  of  exchange  payable  to  the  prisoners  own  or 
order,  and  uttering  it  without  indorsement  as  a  security  for 
a  debt,  was  holden  to  be  a  complete  offence. 

The  offence  of  disposing  and  putting  away  forged  notes  is 
complete,  though  the  person  to  whom  they  are  disposed  of  be 
an  agent  for  the  bank  to  detect  utterers,  and  api)lies  to  the 
prisoner  to  purchase  forged  notes. 

Uttering  a  forged  stock  receipt  to  a  person  who  employed  the 
prisoner  to  buy  stock,  and  advanced  the  money,  was  held  suffi- 
cient evidence  of  an  intent  to  defraud  that  person,  and  this, 
notwithstanding  the  person  made  oath  that  he  believed  the 
prisoner  had  no  such  intent. 

The  jury  ought  to  infer  an  intent  to  defraud  the  person  who 
would  have  to  pay  the  instrument  if  genuine,  although  from  the 
manner  of  executing  the  forgery  it  would  not  be  likely  to  im- 
pose on  him,  and  although  the  object  be  generally  to  defraud  the 
person  taking  the  instrument. 

Altering  a  banker*s  one  pound  note,  by  substituting  the  word 
teti  for  o?ie  is  a  forgery. 

And  discharging  one  indorsement  and  inserting  another,  or 
making  it  thereby  a  general  instead  of  a  special  indorsement, 
has  been  holden  to  be  altering  an  indorsement. 

Issuing  a  bill  drawn  by  the  prisoner  in  his  own  name,  and 
accepted  by  the  drawee,  and  adding  a  false  description  of  the 
drawee,  where  there  is  no  real  person  answering  such  descrip- 
tion, is  not  a  forgery. 

A  conviction  of  forgery  was  held  right  by  the  judges,  where 
the  name  used  by  the  prisoner  in  the  forged  instrument  was 
assumed  by  him  with  intention  of  defrauding  the  prosecutor, 
though  the  prosecutor  admitted  that  the  prisoner's  real  name 
would  have  carried  with  it  as  much  credit  as  the  assumed 
name. 

Riisri&R"^  And  if  the  assumed  name  be  used  for  the  purpose  of  fraud, 

209^ Rex  v!      ^^^^  ^^  avoid  detection,  it  matters  not  whether  it  is  the  name  of 

Bontien,  Id.      a  person  of  credit  or  not. 

2G0.    Rex  V.  Peacock,  Russ.  &  Ry.  278. 

Rex  V.  But-  Qj,  jjn  indictment  for  forginff  a  will,  the  probate  of  that  will 

tcryandMac-  ii*  i.°^'i  r  •  i-j*. 

iiamara,  Russ.    ""^'^voked   is  not  conclusive  evidence  of  Us  validity,  so  as  to 
&Ry.342.        bar  a  prosecution. 


Rex  V.  Maza- 
gora,  Russ.  & 
Ry.  291. 
Rex  V.  Port, 
Ri'ss.  &  Ry. 
101. 

Rex  V.  Birkett, 
Russ.  &  Rj. 
2.51. 

ilex  T.  Webb, 
Russ.  &  Ky. 
405 ;  and  see 
Rex  V.  Watts, 
Id.  436. 

Whiley'sCase, 
Russ.  &  Ry. 
90.  J  and  see 
Rex  V.  Mar- 
shall, Id.  75. 


(B)  Of 
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(B)  Of  what  Nature  or  Kind  the  Writing  must  be  to 
constitute  the  Offence  Forgery  at  Common  Law. 

Page  747. 

WHERE  the   defendant  having   been  committed  to  gaol,  Fawcett*s  Ca. 
under  an  attachment  for  a  contempt  in  a  civil  cause,  counter-  ^^^^f  ^*  ^; 
felted   a  discharge  as   from   his   creditor  to  the  gaoler,   under   Wilcox's  Case 
which  he  obtained  his  discharge ;  it  was  holden  a  misdemeanor  Russ.  &  Ry. 
at  common  law,  although  as  the  attachment  was  not  for  non-  5o. 
payment  of  money,  the  authority  was  a  mere  nullity,  and  no 
warrant  to  the  gaoler ;  a  majority  of  the  judges  also  thought  that 
it  was  a  forgery  at  common  law. 

(C)  What  Offences  of  this  Kind  are  made  Forgery  by 
Statute,  and  of  the  punishment  to  be  inflicted  on 
Persons  guilty  of  Forgery. 

Page  748. 

FORGERY  may  be  committed  of  an  instrument  on  un-  Hawkswood's 
stamj)ed  paper,  on  the  principle  that  it  is  not  material  that  the  ^^-  i  Leach, 
forged    instrument   should   be  so  made,  that  if  true  it  would  Rex 'v.  Lyon 
be  vaUd.  Russ.&  Ry.* 

255.;  and  see  Collecott*8  Ca.  4  Taunt.  300.   Russ.  &  Ry.  212.  229. 
So  forgery  may  be  committed  in  indorsing  a  bill  in  another's  Rex  v.  Wicks, 
name,  though  there  is  no  indorsement  in  name  of  the  payee,  and   ^  "^^;  ^  j^* 
consequently  the  bill  is  not  properly  negotiable.  j^ex  V.  Cart- 

right,  Russ.  &  Ry.  106. 
But  if  the  name  of  the  payee  be  omitted  altogether  in  the  bill,  j^^,.  ^  j^j^jj. 
it  cannot  be  a  forgery.  ards,  Russ.  & 

Ry.  193.;  and  see  Rex  v.  Randall,  Russ.  &  Ry.  195. 

So  also  if  the  note  fabricated  be  incomplete  by  wanting  a  ^lex  v.  Pate- 
signature,  man,  Russ.  & 

Ry.  455. ;  and  see  Rex  v.  Burke,  Id.  496. 

So    if  a   fabricated  will   of  land   be   attested   by  only  two  Y^^}[^.2^'r 
witnesses,  it  is   not  forgery,  unless  it  appear  that  the  supposed 
testator  had  only  a  chattel  interest. 

By  9  G.  4-.  c.  32.  §  2.  a  great  anomaly  in  the  law  of  evidence  9  G.  4.  c.  32. 
is  removed,  and  the  party  whose  name  is  forged  is  made  a  com-  f^^'^- 
petent  witness  on  a  prosecution  for  forging  an  instrument.  forgery  of  in- 

struments relating  to  the  public  funds  and  stocks,  see  Russ.  on  Cri.  (2nd  edit.)  b.  iv.  c.  34. ; 
respecting  bank  securities,  Id.  c.35.;  respecting  other  public  companies.  Id.  c.  56.;  re- 
specting forging  stamps,  Id.  c.  37. ;  respecting  forgery  of  official  papers,  Id.  c.38.;  and  see  the 
provisions  on  these  points  in  1  W.  4.  c.  66. 

A  power  of  attorney  to  transfer  stock  signed,   sealed,  and  Rex  ^•^^^'^t- 
delivered,  is  a  deed  within  the  meaning  of  the  2  G.  2.  c.  25.         Uoo!  52.' 

A  bill  drawn  upon  the  commissioners  of  the  navy,  is  a  bill  of  Chisholm's 
I  •  I  •       I      ^  i^    /^         « (-  Ca.  Kuss.  K 

exchange  within  the  2  Cj.  2.  c.  25.  j^^,^  297. 

Afabricated  promissory  note  payable  to  two  ladies,  stewardesses  Rex  v.  Box, 

3L4  to 
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6  Taunt.  325.  to  a  provident -institution,  and  their  successors,  was  held  a 
Russ.  &  Ry.      fo,.gei.y  within  the  2  G.  2.  c.  25. ;  for  it  is  not  necessary  that  the 

note  should  J3e  negotfable,  and  the  payees  might  have  sued  on  it. 
Rex  V.  Harvey,  A  memorandum  imjlortlng  that  Jf.  had  paid  money  to -B., 
Russ.  &  Ry.      \y^i   jjQt   any  acknowledgment  of  B,   having  received  it,   was 

holrten  not  a  receipt  within  2  G.  2.  c.  25. 
Rushworth*8  A  forged  order  for  the  purpose  of  obtaining  a  reward  for  the 

Ca.  Russ.  &  apprehension  of  a  vagrant  under  the  17  G.  2.  c.  5.,  was  holden 
Ry.  517. ;  and  ^ot  within  the  forgery  statute  7  G.  2.  c.  22.,  it  being  deficient 
Ca  Id^^89  '"  ^^^  requisites  prescribed  by  the  17  G.  2.  c.  5.,  which  autho- 
as  to  an  order    i'»zes  it  to  be  made. 

on  the  treasurer  of  a  county  under  48  G.  5.  c.  75.  As  to  the  offence  of  fabricating  the  printed 
forms  and  paper  used  for  banker's  securities,  see  1  W.4.  c.  66.  J$  17.  18.;  and  as  to  engraving 
pieces  or  printing  foreign  bills  of  exchange  without  authority,  see  43  G.  3.  c.  56.  §  1.  Russ. 
on  Cri.  bk.  iv.  c.  39.,  and  1  W.  4.  c.  66.  §  19. 

By  1  W.  4".  c.  66.^  the  statutes  5  Eliz.  c.  14.,  2  G.  2.  c.  25. 
(except  sec.  2.),  the  7  G.  2.  c.  22.,  the  45  G.  S.  c.  89.,  and  all 
the  principal  statutes  respecting  forgery  are  re|:)eale<l  from  the 
20th  Juhj  1830,  except  as  far  as  any  of  the  said  acts  repeal  any 
other  acts,  and  except  as  to  offences  committed  before  or  upon 
the  20th  Jul?/  1830,  which  are  to  be  dealt  with  as  if  this  act  had 
not  been  passed. 
iW.  4.  c.  G6,  By  §  1.  reciting  that  several  ofTences  relating  to  forged 
^  ^'  writings,  and  to  other  forged  and  counterfeit  matters,   and  to 

false  personation,  false  oaths,  false  entries,  and  other  false 
matters,  are  now  by  virtue  of  several  statutes  punishable  with 
death  :  and  that  it  is  expedient  that  none  of  those  offences 
shall  hereafter  be  punishable  with  death,  unless  the  same  shall 
be  made  punishable  with  death  by  this  act,  and  al.so  that  the 
statutes  concerning  such  of  those  offences  whether  punishable 
with  death  or  otherwise,  as  may  frequently  or  seriously  affect 
the  interests  of  his  majesty  or  his  subjects,  should  be  amended 
and  consolidated  into  this  act ;  it  is  enacted,  "  That  where  by 
"  any  acts  now  in  force,  any  person  falsely  making,  forging, 
"  counterfeiting,  erasing,  or  altering  any  matter  whatsoever,  or 
"  littering,  publishing,  offering,  disposing  of,  putting  away,  or 
"  making  use  of  any  matter  whatsoever,  knowing  the  same  to 
**  be  falsely  made,  forged,  counterfeited,  erased  or  altered,  or 
"  any  person  demanding  or  endeavouring  to  receive  or  have 
**  any  thing,  or  to  do  or  cause  to  be  done  any  act,  upon  or  by 
"  virtue  of  any  matter  whatsoever,  knowing  such  matter  to  be 
"  falsely  made,  forged,  counterfeited,  erased  or  altered,  would, 
'*  according  to  the  provisions  contained  in  any  of  the  said  acts, 
"  be  guilty  of  felony,  and  liable  to  suffer  death  as  a  felon ;  or 
"  where  by  any  acts  now  in  force  any  person  falsely  personating 
"  another,  or  falsely  acknowledging  any  thing  in  the  name  of 
'*  another,  or  falsely  representing  any  other  person  than  the  real 
*'  party  to  be  such  real  party,  or  wilfully  making  a  false  entry  in 
"  any  book,  account  or  document,  or  in  any  manner  wilfully  falsi- 
"  fying  any  part  of  any  book,  account,  or  document,  or  wilfully 
"  making  a  transfer  of  any  stock,  annuity  or  fund,  in   the  name 

«  of 
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**  of  any  person  not  beinjr  the  owner*  thereof,  or  knowingly 
**  taking  a  false  oath,  or  knowingly  making  a  false  affidavit  or 
*'  false  affirmation,  or  demanding  or  fecelving  any. money  or 
^*  other  thing  by  virtue  of  any  probate  or  letters  of  adminis- 
"  tration,  knowing  the  will  on  which  sucli  -probate  shall  ha^e 
•*  been  obtained  to  have  been  false  or  forge<l,  or  knowing  such 
*'  probate  or  letters  of  administration  to  have  been  obtained  by 
"  means  of  any  false  oath  or  false  affirmation,  would  according  to 
"  the  provisions  contained  in  any  of  the  said  acts,  be  guilty  of 
**  felony,  and  liable  to  suffer  death  as  a  felon ;  or  where  by  any 
*'  acts  now  in  force,  any  person  making  or  using,  or  knowingly 
"  having  in  his  custody  or  possession,  any  frame,  mould,  or  in- 
"  strument  for  making  of  paper  with  certain  words  visible  in  the 
"  substance  thereof,  or  any  persons  making  such  paper,  or 
"  causing  certain  words  to  appear  visible  in  the  substance  of 
"  any  paper,  would,  according  to  the  provisions  contained  in 
"  any  of  the  said  acts,  be  guilty  of  felony,  and  liable  to  suffer 
"  death  as  a  felon ;  then,  and  in  each  of  the  several  cases  afore- 
*'  said,  if  any  person  shall,  after  the  commencement  of  this  act, 
"  be  convicted  of  any  such  felony,  as  is  herein-before  mentioned, 
"  or  of  aiding,  abetting,  counselling  or  procuring  the  commission 
"  thereof,  such  person  shall  not  suffer  death  for  the  same, 
"  unless  the  same  shall  be  made  punishable  with  death  by  this 
"  act ;  and  if  the  same  shall  not  be  made  punishable  with  death 
"  by  this  act,  in  such  case  every  person  who  shall,  after  the  com- 
"  mencement  of  this  act,  be  convicted  of  any  such  felony,  or  of 
*'  aiding,  abetting,  counselling,  or  procuring  the  commission 
"  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
"  transported  beyond  the  seas  for  life,  or  for  any  term  not  less 
'*  than  seven  years,  or  to  be  imprisoned  for  any  term  not 
'*  exceeding  four  years  nor  less  than  two  years ;  provided 
"  always  that  nothing  herein  contained  shall  affect  or  alter 
*'  any  acts  relating  to  the  coin  of  this  realm,  or  to  any  coin  of 
"  any  other  realm  lawfully  current  in  this  realm. 

"  §  2.  And  be  it  enacted,  that  if  any  person  shall  forge  i  W.  4.  c.  65. 
"  or  counterfeit,  or  shall  utter  knowing  the  same  to  be  forged  y  ^' 
*'  or  counterfeited,  the  great  seal  of  the  united  kingdom,  his  ma- 
"  jesty's  privy  seal,  any  privy  signet  of  his  majesty,  his  majesty's 
"  royal  sign  manual,  any  of  his  majesty's  seals  appointed  by  the 
"  twenty-fourth  article  of  the  union  to  be  kept,  used,  and  con- 
"  tinned  in  Scotland^  the  great  seal  of  Ireland,  or  the  privy  seal 
"  of  Irelafid,  every  such  offender  shall  be  guilty  of  high  treason, 
"  and  shall  suffer  death  accordingly :  provided  always,  that 
"  nothing  contained  in  an  act  passsed  in  the  seventh  year  of  the 
"  reign  of  King  William  the  Third,  intituled  Ati  Act  for  regu- 
"  lating  of  trials  in  cases  of  treason  and  misp'ision  of  treason  ;  or 
"  in  an  act  passed  in  the  seventh  year  of  the  reign  of  Queen  Anne 
"  intituled  An  Act  for  improving  the  union  of  the  two  kingdoms, 
*'  shall  extend  to  any  indictment,  or  to  any  proceedings  here- 
"  upon,  for  any  of  the  treasons  hereinbefore  mentioned. 

"  §  3.  And  be  it  enacted,  that  if  any  person  shall   forge  or  J  5. 

«  alter, 
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"  alter,  or  shall  offer,  utter,  dispose  of  or  put  off,  knowing  the 
"  same  to  be  forged  or  altered,  any  exchequer  bill  or  exchequer 
"  debenture,  or  any  indorsement  on  or  assignment  of  any 
"  exchequer  bill  or  exchequer  debenture,  or  any  bond  under 
"  the  common  seal  of  the  united  company  of  merchants  of 
**  England  trading  to  the  East  Indies^  commonly  called  an  East 
"  India  bond,  or  any  indorsement  on  or  assignment  of  any  East 
"  India  bond,  or  any  note  or  bill  of  exchange  of  the  governor 
"  and  company  of  the  Bank  of  England^  commonly  called  a 
"  bank  note,  a  bank  bill  of  exchange,  or  a  bank  post  bill,  or 
"  any  indorsement  on  or  assignment  of  any  bank  note,  bank 
"  bill  of  exchange,  or  bank  post  bill,  or  any  will,  testament, 
**  codicil,  or  testamentary  writing,  or  any  bill  of  exchange,  or 
"  any  promissory  note  for  the  payment  of  money,  or  any  in- 
"  dorsement  on  or  assignment  of  any  bill  of  exchange  or  pro- 
"  missory  note  for  the  payment  of  money,  or  any  acceptance  of 
"  any  bill  of  exchange,  or  any  undertaking,  warrant  or  order 
"  for  the  payment  of  money,  with  intent  in  any  of  the  cases 
"  aforesaid,  to  defraud  any  person  whatsoever,  every  such 
"  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof^ 
"  shall  suffer  death  as  a  felon. 
1  W.  4.  c.  66.  <«  J  4.  And  be  it  declared  and  enacted,  that  where  by  any  act 
^  **•  "  now  in  force  any  person  is  made  liable  to  the  punishment  of 

"  death  for  forging  or  altering,  or  for  offering,  uttering,  disposing 
"  of,  or  putting  off,  knowing  the  same  to  be  forged  or  altered, 
"  any  instrument  or  writing  designated  in  such  act  by  any  special 
"  name  or  description,  and  such  instrument  or  writing,  however 
"  designated,  is  in  law  a  will,  testament,  codicil  or  testamentary 
"  writing,  or  a  bill  of  exchange,  or  a  promissory  note  for  the 
**  payment  of  money,  or  an  indorsement  on  or  assignment  of  a 
"  bill  of  exchange  or  promissory  note  for  the  payment  of  money, 
*'  or  an  acceptiince  of  a  bill  of  exchange,  or  an  undertaking, 
"  warrant  or  order  for  the  payment  of  money,  within  the  true 
"  intent  and  meaning  of  this  act,  in  every  such  case  the  person 
"  forging  or  altering  such  instrument  or  writing,  or  offering, 
"  uttering,  disposing  of  or  putting  off  such  instrument  or  writing, 
'*  knowing  the  same  to  be  forged  or  altered,  may  be  indicted 
"  as  an  offender  against  this  act,  and  punished  with  death  ac- 
"  cordingly. 
§  5^  **  §  5.  And  be  it  enacted,  that  if  any  person  shall  wilfully  make 

"  any  false  entry  in,  or  wilfully  alter  any  word  or  figure  in  any 
"  the  books  of  account  kept  by  the  governor  and  company  of 
**  the  bank  of  England^  or  by  the  governor  and  company  of 
**  merchants  of  Great  Britain  trading  to  the  Soidk  Seas  and 
"  other  parts  of  America,  and  for  encouraging  the  fishery, 
"  commonly  called  the  South  Sea  Company,  in  which  books  the 
"  accounts  of  the  owners  of  any  stock,  annuities,  or  other 
"  public  funds  which  now  are  or  hereafter  may  be  transferable  at 
"  the  Bank  of  England  or  at  the  South  *SVtt  House  shall  be  en- 
"  tered  and  kept,  or  shall  in  any  manner  wilfully  falsify  the 
**  accounts  of  such  owners  in  any  of  the  said  books,  with  intent 

"  in 
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in  any  of  the  cases  aforesaid  to  defraud  any  person  what- 
soever ;  or  if  any  person  shall  wilfully  make  any  transfer  of 
any  share  or  interest  of  or  in  any  stock,  annuity  or  other 
public  fluid  which  now  is  or  hereafter  may  be  transferable  at 
tlie  Bank  of  England  or  at  the  South  Sea  House,  in  the  name 
of  any  person  not  being  the  true  and  lawful  owner  of  such 
slmre  or  interest,  with  intent  to  defraud  any  person  what- 
soever, every  such  offender  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  suffer  death  as  a  felon. 

"  §6.  And  be  it  enacted,  that  if  any  person  shall  forge  i\V.4.  c.66. 
or  alter,  or  shall  utter,  knowing  the  same  to  be  forged  or  §  6. 
aUcrcil,  any  transfer  of  any  share  or  interest  of  or  in  any 
stock,  annuity  or  odier  public  fund  which  now  is  or  here- 
after may  be  transferable  at  the  Bank  of  E?igland  or  at  the 
S(jut/t  Sea  House,  or  of  or  in  the  capital  stock  of  any  body 
corporate,  company  or  society  which  now  is  or  hereafter  may 
be  established  by  charter  or  act  of  parliament,  or  shall  forge 
or  alter,  or  shall  utter,  knowing  the  same  to  be  forged  or 
altered,  any  power  of  attorney  or  other  authority  to  transfer 
any  share  or  interest  of  or  in  any  such  stock,  annuity  or 
public  fund,  or  capital  stock  as  is  hereinbefore  mentioned,  or 
to  receive  any  dividend  payable  in  respect  of  any  such  share 
or  interest,  or  shall  demand  or  endeavour  to  have  any  such 
share  or  interest  transferred,  or  to  receive  any  dividend  pay- 
able in  respect  thereof,  by  virtue  of  any  such  forged  or  altered 
power  of  attorney  or  other  authority,  knowing  the  same  to  be 
forged  or  altered,  with  intent  in  any  of  the  several  cases 
aforesaid,  to  defraud  any  person  whatsoever ;  or  if  any  per- 
son shall  falsely  and  deceitfully  personate  any  owner  of  any 
such  share,  interest  or  dividend  as  aforesaid,  and  thereby 
transfer  any  share  or  interest  belonging  to  such  owner,  or 
thereby  receive  any  money  due  to  such  owner,  as  if  such 
person  were  the  true  and  lawful  owner ;  every  such  offender 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
suffer  death  as  a  felon. 

"  §  7.  And  be  it  enacted,  that  if  any  person  shall  falsely  and  §  7. 
deceitfully  personate  any  owner  of  any  share  or  interest  of  or 
in  any  stock,  annuity  or  other  public  fund,  which  now  is  or 
hereafter  may  be  transferable  at  the  Bank  of  England,  or  at 
the  South  Sea  House,  or  any  owner  of  any  share  or  interest  of 
or  in  the  capital  stock  of  any  body  corporate,  company  or 
society  which  now  is  or  hereafter  may  be  established  by 
charter  or  act  of  parliament,  or  any  owner  of  any  dividend 
payable  in  respect  of  any  such  share  or  interest  as  aforesaid, 
and  shall  thereby  endeavour  to  transfer  any  share  or  interest 
belonging  to  any  such  owner,  or  thereby  endeavour  to  receive 
any  money  due  to  any  such  owner,  as  if  such  offender  were 
the  true  and  lawful  owner ;  every  such  offender  shall  be  guilty 
of  felony,  and  being  convicted  'thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
life,  or  for  any  term  not  less  than  seven  years,  or  to  be  im- 

"  prisoned 
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"  prisoned  any  term  not  exceeding  four  years,  nor  less  than  two 
"  years. 
1  W.  4.  c.  66.        "  §  8.  And  be  it  enacted,  that  if  any  person   shall  forge  the 
§  8.  «  name  or  handwriting  of  any  person,  as  or  purporting  to  be  a 

"  witness  attesting  the  execution  of  any  power  of  attorney  or 
"  other  authority,  to  transfer  any  share  or  interest  of  or  in  any 
"  such  stock,  annuity,  public  fund  or  capital  stock,  as  is  here- 
"  inbefore  mentioned,  or  to  receive  any  dividend  payable  in 
"  respect  of  any  such  share  or  interest,  or  shall  utter  any  such  ^ 
*'  power  of  attorney  or  other  authority,  with  the  name  or 
"  handwriting  of  any  person  forged  thereon  as  an  attesting 
*'  witness,  knowing  the  same  to  be  forged,  every  such  offender 
>'  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
"  liable,  at  the  discretion  of  the  court,  to  be  transported  be- 
"  yond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned 
"  for  any  term  not  exceeding  two  years,  nor  less  than  one 
"  year. 

J  9.  "5  9.  And  be  it  enacted,  that  if  any  clerk,  officer  or  servant 

"  of,  or  other  person  employed  or  intrusted  by  the  governor  and 
"  company  of  the  Bank  of  England,  or  the  governor  and  com- 
"  pany  of  merchants  commonly  called  tlie  South  Sea  Company, 
"  shall  knowingly  make  out  or  deliver  any  dividend  warrant 
"  for  a  greater  or  less  amount  than  the  person  or  persons  on 
"  whose  behalf  such  dividend  warrant  shall  be  made  out  is  or 
"  are  entitled  to,  with  intent  to  defraud  any  person  whatsoever, 
"  every  such  offender  shall  be  guilty  of  felony,  and  being  con- 
"  victed  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
"  be  transported  beyond  the  seas  for  the  term  of  seven  years,  or 
"  to  be  imprisoned  for  any  term  not  exceeding  two  years,  nor 
"  less  than  one  year. 

§  10.  **  And  be  it  enacted,  that  if  any  person  shall  forge  or  alter, 

"  or  shall  offer,  utter,  dispose  of  or  put  off,  knowing  the  same 
"  to  be  forged  or  altered,  any  deed,  bond  or  writing  obligatory, 
"  or  any  court  roll  or  copy  of  any  court  roll  relating  to  any 
"  copyhold  or  customary  estate,  or  any  acquittance  or  receipt 
"  either  for  money  or  goo<ls,  or  any  accountable  receipt  either 
"  for  money  or  goods,  or  for  any  note,  bill  or  other  security 
"  for  the  payment  of  money,  or  any  warrant,  order  or  request 
"  for  the  delivery  or  transfer  of  goods,  or  for  the  delivery  of 
"  any  note,  bill  or  other  security  for  payment  of  money,  with 
"  intent  to  defraud  any  person  whatsoever,  every  such  offender 
*'  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
"  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
"  beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven 
"  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
"  years,  or  less  than  two  years. 

Kji^  "  And  be  it  enacted,  that  if  any  person  shall,  before  any 

"  court,  judge  or  other  person  lawfully  authorized  to  take  any 
"  recognizance  or  bail,  acknowledge  any  recognizance  or  bail  in 
*'  the  name  of  any  other  person  not  privy  or  consenting  to  the 
"  same,  whether  such  recognizance  or  bail  in  either  case  be  or 

"  be 
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be  not  filed,  or  if  any  person  shall,  in  the  name  of  any  other 
person  not  privy  or  consenting  to  the  same,  acknowledge  any 
fine,  recovery,  cognwit  actionem  or  judgment,  or  any  deed 
to  be  enrolled ;  every  such  offender  shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  be  liable  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for 
any  term  not  less  than  seven  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  four  years,  nor  less  than  two 
years. 

'*  §  12.  And  be  it  enacted,  that  if  any  person  shall  without  i  W.4.  c.66. 
lawful  excuse,  the  proof  whereof  shall  lie  upon  the  party  J  12. 
accused,  purchase  or  receive  from  any  other  person,  or  have 
in  his  custody  or  possession,  any  forged  bank  note,  bank  bill 
of  exchange,  or  bank  post  bill,  or  blank  bank  note,  blank  bank 
bill  of  exchange,  or  blank  bank  post  bill,  knowing  the  same 
respectively  to  be  forged,  every  such  offender  shall  be  guilty 
of  felony,  and  being  convicted  thereof,  shall  be  transported 
beyond  the  seas  for  the  term  of  fourteen  years. 

"  §  28.  And  be  it  declared  and  enacted,  that  where  the  having  {  28, 
any  matter  in  the  custody  or  possession  of  any  person,  is  in 
this  act  expressed  to  be  an  offence,  if  any  person  shall  have 
any  such  matter  in  his  personal  custody  or  possession,  or 
shall  knowingly  and  wilfully  have  any  such  matter  in  any 
dwelling  house  or  other  building,  lodging,  apartment,  field 
or  other  place  open  or  enclosed,  whether  belonging  to  or 
occupied  by  himself  or  not,  and  whether  such  matter  shall  be 
so  had  for  his  own  use,  or  for  the  use  or  benefit  of  another, 
'  every  such  person  shall  be  deemed  and  taken  to  have  such 

•  matter  in  his  custody  or  possession  within  the  meaning  of 
'  this  act;  and  where  the  committing  any  offence  with  intent  to 
'  defraud  any  person  whatsoever,  is  made  punishable  by  this 
'  act,  in  every  such  case  the  word  "  person  "  shall  throughout 
'  this  act  be  deemed  to  include  his  majesty  or  any  foreign 
'  prince  or  state,  or  any  body  corporate,  or  any  company  or 
'  society  of  persons  not  incorporated,  or  any  person  or  number 
'  of  persons  whatsoever  who  may  be  intended  to  be  defrauded 
^  by  such  offence,  whether  such  body  corporate,  company, 
'  society,  person  or  number  of  persons,  shall  reside  or  carry 
'  on  business  in  England  or  elsewhere,  in  any  place  or 
'  country,  whether  under  dominion  of  his  majesty  or  not ;  and 
'  it  shall  be  sufficient  in  any  indictment  to  name  one  person 
«  only  of  such  company,  society  or  number  of  persons,  and  to 
'  allege  the  offence  to  have  been  committed  with  intent  to 
'  defraud  the  person  so  named,  and  another  or  others,  as  the 

*  case  may  be."     (For  further  provisions  see  the  act.) 
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FRAUD. 


(A)  What  Acts  are  condemned  in  the  Common  Law 
Courts  as  fraudulent,  though  not  within  the  express 
Provision  of  any  Act  of  Parliament. 


Page  767. 


Parkinson  v. 
Lee,  2  East, 
314.  Gray  v. 
Cox,  4  Barn. 

&  C.  108. 


Bridge  V. 
Wain,  1  Stark. 
504.  Gardiner 
V.  Gray, 
4  Camp.  144.; 
and  see  Laing  v 

"Williamson  v. 
Allison,  2  East 
R.  446. 

7  &  8  G.  4. 
C.29.  §  45. 


w 


Doe  V.  Ro- 
berts, 2  Barn. 
&  A.  367. -r 


Sowerby  v. 
Warder, 
2  Cox  R. 
268. ;  and  see 
Evans  v. 
Bicknell,  6  Ves. 
Ex  parte 
Carr,  3  Ves.  & 
B.  108. 


Gore  V.  Stack- 
poole,  1  Dow. 
P.C.  18. 


ITH  respect  to  warranties  on  sale  of  goods,  it  is  now 
settled  that  the  rule  established  as  to  sales  of  horses,, 
applies  to  other  goods,  that  unless  an  express  warranty  is  givea 
or  fraud  is  practised  by  the  seller,  he  is  not  answerable  though 
the  goods  turn  out  to  be  unmerchantable,  notwithstanduig  a 
fair  merchantable  price  be  given. 

But  a  warranty  is  implied  in  every  contract,  that  the  goods 
are  of  the  denomination  for  which  they  are  sold,  as  for  instance 
that  goods  sold  as  "  scarlet  cuttings  "  are  what  is  known  in  the 
market  as  "  scarlet  cuttin^rs." 
Fidgeon,  6  Taunt.  108. 

In  an  action  on  a  warranty,  tlie  scienter  need  not  be  charged 
or  proved. 

As  to  stealing  from  lodgings  (see  p.  771.),  the  3  &  4  W.  &  M.  c.  9. 
is  now  repealed,  and  by  7  &  8  G.  4.  c.  29.  §  45.  (extending  and 
improving  the  former  provision,)  if  any  person  steal  any  chattel 
or  fixture,  let  with  any  house  or  lodging,  he  shall  be  guilty  of 
felony,  and  lirtble  to  be  punished  as  for  simple  larceny,  and  the 
indictment  may  be  in  the  common  form  as  for  larceny,  and  the 
property  may  be  laid  in  the  owner  or  person  letting  to 
hire. 

The  grantee  under  a  conveyance  executed  to  give  a  colourable 
qualification  to  kill  game,  may  maintain  ejectment  against  the 
grantor,  for  the  latter  cannot  set  up  his  own  fraud  to  invalidate 
the  deed. 

Courts  of  law  and  equity  have  a  concurrent  jurisdiction  in 
cases  of  fraud,  and  therefore  a  demurrer  for  want  of  equity  will 
not  lie  to  a  bill  for  relief  against  a  fraudulent  policy  of 
insurance. 

182. 

The  effect  of  a  wilful  misrepresentation  as  to  credit,  is  to  give 
a  remedy  on  the  ground  of  fraud,  but  this  is  administered  with 
great  caution ;  and  in  bankruptcy  where  the  evidence  of  the 
party  is  received,  it  must  be  in  every  particular  consistent,  clear, 
and  unambiguous. 

Estates  in  mortgage  were  sold  under  a  decree  to  pay 
off  the  mortgage  debts,  but  which  was  obtained  by  collusion 
between  the  tenant  for  life  and  others,  to  the  prejudice  of  the 
remainder  men  in  tail,  and  part  of  the  estates  was  purchased  by 

one 
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one  cognizant  of  the  fraud,  and  part  by  one  who  was  not, 
though  he  might  have  known  it,  from  a  knowledge  of  the 
|)roceedings  to  obtain  the  decree  under  which  the  estates  were 
sold.  A  remainderman  in  tail  (three  months  after  his  title 
accrued),  filed  a  bill  to  set  aside  the  sale,  and  for  a  reconveyance 
of  the  estates,  which  was  dismissed.  On  appeal  against  so  much 
of  the  decree  as  related  to  those  claiming  under  the  purchase 
with  knowledge  of  the  fraud,  the  decree  was  so  far  reversed  by 
the  House  of  Lords ;  Lord  Redesdale  doubting  whether  it  ought 
not  also  to  have  been  reversed  as  to  the  purchaser,  who  though 
not  cognizant  of  the  fraud,  might  have  been  so  if  he  pleased. 


(B)  What  Acts  are  deemed  fraudulent  in  Courts  of 

Equity. 

Page  77  L 

THE  Court  of  Chancery  will  set  aside  a  deed  obtained  by 
the  keeper  of  a  house  of  lunatics  from  a  person  residing  under 
his  care,  though  the  party  be  not  a  lunatic  at  the  time,  on  the 
general  principle  of  inequality  of  situation,  like  the  cases  of 
guardian  and  ward,  attorney  and  client,  Sfc, 

And  so  also  a  deed  executed  in  favour  of  a  person  acting  as 
agent  for  managing  a  lady's  affairs,  if  undue  influence  appears. 
(See  cases,  p.  780.) 

On  tlie  principle  of  Cockshott  v.  Bennett  (p.  778),  it  was  held, 
that  where  a  creditor  obtained  from  an  insolvent  a  note  for  his 
debt,  signed  by  his  debtor  and  a  surety^  on  the  understanding 
that  the  plaintiff,  in  consideration  of  it,  was  to  induce  the  other 
creditors  to  accept  five  shillings  in  the  pound,  and  that  the 
security  given  to  the  plaintiff  was  to  be  kept  secret,  the  note  was 
fraudulent  and  void,  and  the  plaintiff  could  not  recover  upon  it 
at  law. 


Wright  V. 
Proud,  IsVes. 
136. 


Huguenin  v. 
Bazeley, 
14  Ves.  275. 

Wells  V.  Girl- 
ing, 1  Bro.  & 
B.  447. 4  Moo. 
78.;  and  see 
Jackson  v. 
Lomas, 

4  Term  R.170. 
Lancaster  v. 
Rose,  4  East, 

381. 


Proviso  in  a  lease,   that  lessee  should  not  demise  premises  Richardson  r. 
without  licence  in  writing.     Parol  licence  to  underlet  is  insuf-  ^^"^j  gjg^ 
ficient ;  but  if  such  licence  is  given  as  a  snare,  and  under  cir- 
cumstances of  fraud,  the  court  will  relieve. 

A  transaction  of  sale,  made  on  a  false  or  mistaken  consideration  J^*^^''  ^*  .  , 
between  parties  in  the  relation  of  brothers-in-law,  the  vendor  ^^^  '  ^  'S  » 
being  an  heir  succeeding  to  the  estate  sold,  and  the  purchaser 
executor  of  the  will  of  the  vendor's  father,  and  where  the  party 
selling  is  under  circumstances  of  great  pecuniary  embarrassment 
and  distress,  will  not  be  impeached  if  fairly  made ;  but  if  the 
consideration  for  the  purchase  was  the  balance  of  an  account 
which  appears  to  be  erroneous,  the  whole  transaction  must  be 
so  far  investigated  as  to  correct  the  accounts. 

Where  a  partner  withdrawing  money  from  partnership  by  \^^'^^'^'^^ 
entries  in  books,  disguises  the  transaction,  or  wholly  omits  or  ^^^  >" 
conceals  it,   it  is   a  fraud,   and  will  entitle  others  to   sue  his 
separate  estate :  otherwise  if  done  openly. 

The  share-holders  in  a  joint-stock  company  are  entitled  to  Blair,  v  Agar, 

relief 
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1  Sim.  37. 


Selsey  v. 
Rodes,  . 
iBligh  N.S.I. 


Gordon  v. 

Gordon, 

.3Swanst;467.; 


relief  in 'equity,  where  th^  conduct  of  the  directors  has  been 
fraudulent^  or  a  violation  of  the  terms  on  which  the  company 
was  formed. 

Where  a  tenant  for  life  and  remainderman  joined  in  a  lease 
•for  twenty-one  years  to  the  steward  of  the  former,  in  which 
'certain  common  rights  of  disputed  title  were  omitted,  but  iii 
respect  of  which,  six  years  after,  valuable  allotments  were  made, 
.and  the  reversioner  afterwards  accepted  the  rent  for  five  years ; 
it  was  held,  that  the  lease  could  not,  after  so  long  acquiescence 
and  many  acts,  be  impeached  for  fraud ;  though,  considering  the 
relation  of  the  parties,  this  transaction  might  have  been  ques- 
tioned recently  after. 

Family  agreements  cannot  be  supported  if  founded  on  the 
mistake  of  either  party  to  which  the  opposite  party  is  accessory. 


and  see  1  Swanst.  137. 

Naylor  v. 
Winch,  1  Sim. 
&  Stu.  564. 


Middleton  v. 

Middleton, 

1  Jac.  &  W.  94. 


If  a  party,  ignorant  of  the  plain  and  settled  principles  of  law, 
is  induced  to  yield  a  portion  of  his  indisputable  right,  equity 
will  relieve;  but  where  the  title  is  disputable,  and  he  enters  into 
a  compromise,  no  relief  is  given,  nor  will  consideration  be 
enquired  into  if  taken  on  due  delil)eration. 

If  a  person  be  fraudulently  prevented  from  doing  any  act  in 
equity,  it  will  be  considered  as  if  that  act  has  been  done. 


Maddeford  v. 
Austwick, 
1  Sim.  89.; 
and  see 
3  Swanst.  73. 
2  Swanst.  287. 

Harris  v. 
Kemble, 
1  Sim.  111.; 
and  see  Id. 
13.  63.   1  Jac. 
423.  1  Jac.  & 
W.  112. 

Collins  V. 
Hare,  1  Dow. 
Ca.N.S.  139. 


A  partner  who  superintended,  exclusively,  the  accounts  of 
the  concern,  agreed  to  purchase  his  co-partner^s  share  for  a  sum 
which  he  knew  from  the  accounts,  which  he  concealed  from  his 
co-partner,  to  be  inadequate,  —  the  agreement  was  set  aside. 

An  agreement  will  not  be  avoided  by  reason  that  represent- 
ations made  by  one  party  to  the  other  on  the  subject  of  it  were 
incorrect,  if  it  be  manifest  that  the  party  making  the  represent- 
ations is  speaking  not  from  personal  knowledge,  but  with  refer- 
ence to  accounts  which  are  equally  open  to  both  parties,  and  if 
the  representations  bet  justified  by  those  accounts. 

A  master,  in  order  to  make  a  provision  for  a  confidential 
clerk  after  his  own  decease,  insures  his  life  for  SOOO/.,  he  paying 
two  thirds  of  the  premium,  and  the  clerk  one  third,  and  assigns 
the  policy  to  the  clerk.  The  clerk  has  a  liberal  salary,  independent 
of  this  bounty.  The  master  dies  and  in  his  will  is  found  a  letter, 
stating  that  the  assignment  had  been  procured  from  him  by 
undue  influence  on  the  part  of  the  clerk,  and  evidence  of  declar- 
ations by  the  clerk  that  he  had  it  in  his  power  to  ruin  the  credit 
of  the  house  by  the  manner  in  which  he  kept  the  accounts ;  it 
was  held,  that  the  assignment,  as  to  two  thirds  of  the  policy, 
was  fraudulent  and  void. 


(C)  Of 
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(C)  Of  fraudulent  Conveyances  to  defeat  Creditors  and 
Purchasei-s  within  the  13  Ehz.  c.  5.  and  27  Eliz.  c.  4. 

Page  781. 

A  LIMITATION  in  a  marriage  settlement  in  favour  of  a  Sutton  v. 

stranger,  is  lield  not  within  the  consideration  of  marriage,  and  is  Chetwynd, 

consequently  voluntary  and  void  against  a  subsequent  purchaser  ^-^  "^^ 
for  valuable  consideration,  and  it  matters  not  that  the  purchaser 
has  notice. 

And  a  limitation  in  favour  of  the  settlor's  brothers  is  also  void  johnson 

as  against  a  subsecjuent  purchaser.  Legard, 


V. 

3  Madd.  283.    6  Maule  &  S.  67. 


But  a  limitation  in  favour  of  the  settlor's  issue  by  a  second   Clayton  v. 
marriatje,  is  held  valid  against  a  subsequent  purchaser.  Wilton, 

6  Maule  «&  S.  67. 

And  where  a  father  refused  on  his  son's  marriage  to  enable  Pulvertoft  v. 
him  to  make  a  setdement,  unless  provision  was  made  by  the   jg  Ves.  92! 
settlement  for  his  brothers  and  sisters,  these  persons  were  held  Goring  v. 
not  to  be  mere  volunteers ;  for  though  not  within  the  consider-  Nash,  3  Atk. 
ation  of  marriage,  they  were  within  the  agreement  between  the  j,^^^j^°°®*  ^' 
father  and  son,  and  therefore  the  setdement  was  not  void  as  to   ^  ^^^  J^^ 
them  within  die  statutes. 

It  appears  that  a  recital  in  a  settlement  after  marriage,  of  Battersbee  v. 
articles  before  marriage,  is  not  evidence  against  creditors,  though  j  s""|s°"r, 
binding  on  the  parties.  106.,  and  see 

2Ball.  &B.251. 

A  vendee  under  %  colourable  sale  for  only  part  of  the  value  of  P^^^J'^^^^' 
the  estate,  cannot  set  aside  a  previous  settlement  though  volun-  ^^/l^eSfe 
tary,  for  the  sale  is  at  least  as  fraudulent  as  the  setdement.  y.  Pulvertoft, 

1  Ves.  &  Bea.  784.    Doe  v.  James,  16  East,  212. 

Though  a  voluntary  setdement  cannot  stand  against  a  subse-  f^'^j  ^/T^g^"!^' 
quent  purchaser  for  value,  yet  the  court  will  not  assist  a  setdor  ^  j^^  ' 
who  comes  into  court  to  set  it  aside  himself. 

(D)  In  what  Court  Fraud  is  cognizable. 
Page  801. 

AS  to  the  circumstances  of  fraud  which  will  set  aside  a  will, 
see  Mountain  v.  Bennett^  1  Cox  R. 

(E)  Where  a  Wrong-doer  is  further  punishable  than  by 
making  void  the  fraudulent  Act. 

Page  802. 

THE  52  G.  3.  c.  63.  as  to  embezzlement,  is  wholly  repealed 
by  7  &  8  G.  4.  c.  27.,  but  its  provisions  are  in  effect  re-enacted  7  ^  g  G.  4. 
with  alterations  by  the  7  &  8  G.  4.  c.  29.  §  49.  50.  c.  27. 

Vol.  III.  3M  The   Z^.c.29.j49. 
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ADDENDA. 


Rex  v.Prince, 

5  Carr.  &  P. 
517.;  and  see 
Rex  V.  Somer- 
ton,  7  Barn. 

6  C.  463. 


The  52  G.  3.  c.  63.  was  held  to  apply  only  to  persons  to 
whom  securities  were  intrusted  in  the  exercise  of  their  functions 
or  business,  and  not  to  one  who  as  a  private  friend  was  in- 
trusted to  get  a  bill  discounted,  and  converted  it  to  his  own 
use. 


Archbold,  C.  L.  22S.  (4th  edit.) 


END   OP  THE   THIRD  VOLUME. 


Printed  by  A.  Stralian,  Law- Printer  to  His  Majesty, 
Printers-Street,  London. 


0 


BINDING  SECT.     JAN  231975 


^  = 

=!=  S 

—  ^ 

>^= 

O  rs. 

co^ 

=  Q-  o 

z^ 

LL 

^= 

Sss 

Q  = 

^_^"~ 

=:S5  «^ 

^^= 

OQ   O 

^3 

^= 

=a:  ^ 

qS 

